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Pande 


79 139| 105. Ganpat v. Manohar . 78. 834 
BI 591] 110, Quazi Abdul Hug v. Afeghraj".. 78 780 
SI 651! 116 Mahan Raza v. Syed Yadgar elt 
ST $43 124 , = | BO os 
RM L Sifles v. M R. Dixit «i 90: 
SI “664 SI: 
* *10 OUDH & AGRA LAW REPORTER, ron. APRIL; 1924. : 
82 705] 344 | Balku v. Emperor” 8] 533 
80 543] 349 | Bhullan Singh v. Khusi Ram ... | 79 320 
i 353 | Baliram Singh v. Seth Narsingh- eee 
16 335] | das Prayag Das Mohta.. ..-|.75_ 546 
To be 357 | Nanda v. Emperor Not 
printed, reportable, 
359 | Abdul Gafur Khan v. Buta Bibi | To be 
81 585 H “printed. 
361 | Shiam Narain Pande.v, Hubdar 
8I 588 Khan ..|8I 566 
365 | Jai Indar Bahadur Singh v. 
8i 15 Bachun Singh ma | To be 
83 350 printed, 
To be 371 | Behari Lal Kunwar v. Lala Beni 
printed. | - Madho .. | 79 942 
80 504] 375 | Suraj Narain Misra v. Uland | 
74 95 -Singh a | Z8 776 
380 | Kanhaiya Lal v. Ashraf Khan .. | 78 402 
82 154 
27 OUDH CASES, ron Mar, 1924, 
| 77 329 + 161 ,Jokhu Pande v. Mata Prasad "S 
Tewari T To be 
80 674 = printed, 
78 540] 167 | Ram Narain Singh v, Ram Sukh 
Shukul S177 19 
173 | Anandi Din v, Ram Sahai .. | Tobe 
| 4 . printed 
- #1] OUDH.LAW JOURNAL, From June To Ocroszz 1924. 
81 953, 377 N. K. Dutt v. Sheo Balak 
82 92 Pantley 4| To be 
80 81 printed. 
82 135 |:379;| Jamwanti Kunwar v] Mohan 
81 890 ei ..| 79 799 
To be 381 | Lootar Ram v. Lal Ranjit Singh| 73 113 
printed. | 405 | Gokaran Singh v. Jokhu Singh 79 2 
82 1541 408 | Lal Khan v. Kimman Khan .. | 80 560 
81 802] 412 | Manni Lal v. Sheobaran 78 157 
415 | Mannu Lal v. Bishambhar-Nath 79 35 
80 6826 | 423 | Sarabjit Singh v. Jaikaran-Singh | 79 950 
127 | Abid Husain Khan v Kanis 
74 255 Fatima 80 1019 
433 | Nursat Ali v. Ghulam Sar war-... | S1 1056 
72 470 | 431 |. Messrs. Louis Dreyfus & Cv. v. < 
81 166 The Notified Area Rudauli .. | £O 576 
4363| Thakgar Prasad Singh v. Pandit 
Chandrika Pershad 81 742 
79 968;| 441 | Shamsher Bahadur Singh v. ; 
79 1031 -Kailash Bibi 8I 464 
8I 597| 445 | Gur Din v. Siraj un-nisa 80 513 
SI 951] 448 | Ashrafi Lal v. The Deputy 
80 492 e ..| 79 660 
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.452 | Basawan v. Natha 83 p 561 | S. Burge v. Mohammad Inam- | 
: 459 | Mrs. -Agnes Harfiet David v. ullah Khap 82. 585 
Wine Messrs. Murray & Co., Ltd. .. | 79 1026 Karan Singh v. Emperor BI. 96) 
"466 |“Mahmudunnisa v. Syed Zahid ‘Bashiruddin Khan v. — 
FEN Raza d. Tobe | . Singh 79 663 
~ | printed. | Muhammad Ismail v. Karam : 
477 | Sant Bakhsh Singh’ v. Bhawani Ali ..1*79 929 
ci Prasad . ses]. Tobe | Wali Ullah v. Bhaggan 180 7. 
i ` printed. | Shamshad Mehdi v. Mohbub 
"481 Umari Rawan Partab Bahadur ; Khan 190 75 
Singh v. Hubraja s To be Nand Kumar v. Babu Ram ..| 83 193 
"NM -| printed. | Mahdo Prasad v. Niamate .. To be 
485 | Inder Prasad v. Jagmohan Das... | Tobe `} : printed, 
: : printed. | Brijaj Bux Singh v. Bhawani 
498 | Sheoratan Singh v. Kali Charan | 79 955} Bux Singh - i. To be 
- 503 | Hari Kishun Das v. Mohammad |“ D printed, 
Shafi Jan ..|80 5800; Sharf-uz-zaman'v. Deputy Com- | e 
..513 |. Mohanya v. Panna Lal |] 79 8418] missioner, Barabanki, Receiver | 79 888 
517 | The National Bank of Upper a ; Rudra Pratap Singh v., Sheo 
ay Lidia Ltd., Lucknow v. Gopal M Prasad Upadhiya 79" 880 
S 81 651} Sheo Nandan Singh v. Jai Ram 
' 590 van Bhan Partab Singh - Y. Singh 79 1022 
d Dargahi Tewari . MT Tobe | Karhley v. Jagannath Prasad .. To be 
: UU printed. | . printed, 
523 |- Ghanshiam Des y. Másjidi . Raja Muhammad Ijaz Rasul4, 
p Mariam Bibi- ^ 0s. Tobe : Khan v. Mubarak Husain .. |'79*1033 
ol printed. | Bansidhar v. Lala Ajodhia Prasad | 82 „333 
527 | Bishambhar Nath- Tandon v. : -Nidhi y. Emperor S To be 
Emperor ` 81 956 rinted. 
. 532 | Emperor v. Naipal 82 152 | Surat Bahadur v. Emperor. ... I 986 
534 | Ganga Ram v. Natha Singh . 80 820 Rai Radha Kishun v. Jag Sahu | 80 791 
536 | Ram Autar v. Emperor 82 545 | Rup Narain Bakkal v. Abdul 


Hamid Khan 82 766 
-Gouri Shankar v. Bhagelu Pande | BT 942 
Hari Datt Lal v. Dhandhi : 


537 | Chhote Lal v. Chandra Kunwar 80 "1 
“543 | Sitla Sahai v. Dhum Singh .. | 82 406 | 
554 | Jang Bahadur v. Gur Prasad .. | 8O 600; 

















7556 | Zahiruddin v. Emperor - Tobe | Singh is To be 
-` printed. | j printed, 
658 "Abdul Ghafur Khan v. Buta ; 
: Bibi > To be- 
printed. 
: 3 I. E R., PATNA SERIES, FOR Mar, 1924. 
337 | Amir Mandal v. Mohan Chandra , . . 857 | Sridhar . Chowdhury v. Mugni- 
Mandal -| 80 1030 ram Bangar - 78 620 
339 “Damodar Narain Singh v. Ganga- : 367 Aparna Debi v. Shiba Prashad . 
.^ [f "Ram Marwari 76 8 Singh To be .* 
344 | Run Bahadur Singh v. Bajrangi . printed 
. . |. Prasad Singh  . 78 495] 371 | Balmakund Marwari v v. Basanta 
B49 | Janki .Kuer v. Birj Bhikhan . Kumari Dasi . ..1 78 209 
; d Ojha 79 26 = 
(1924) PATNA. CASES, FROM APRIL TO JUNE. a 
105 ; Somar Singh v. Premdei Kuer | 7Q 794) 142 | Jagdishwar Narayan y: Muham- p > ^ 
110 “Kokil Singh v..Ramasray Prasad | . — - mad Haziq Hussain 77 85 
Chaudhry . ». eS 9941 155 | Mahabir Prasad Chaudhry’ yi” e 
1 Ram Uraon v. Doman Kalal ... 75 2093 . Chhedi Singh 81 1035 
199 | Nand Rani Kuer v. Durga Das 158 | Hari Gir v. Kumar Kamakhya 
‘Narain 82 505 ‘Narain Singh w | 78 811 
124 "Nand, Kishore Làl v. Emperor... 8I 158] 162.| Raghupat Narayan Sinfh v. 
126 | Emperor v. Bishun Singh — ..| BI 226 Emperor | Tobe, 
138 |'Adelaide Christiana Bish . A printel., 
: David Lish- |] Tobe 169 | Shyam Behari Siftgh v. Bee : 
p e is a _ | printed. : Dayal Singh * 83 AS 
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170°) Roshan Lal Marwari v. Firm of] ^ . 189 | Syaid Hasan Imam v. Debi | - 

- Bridhi Chan Sri Lf ...188 265 . Prosad Singh «: | 80 956 
473.| Partab Narayan Siggh voi ` 191 | Sheogobind Ram Sahu v.‘-~ 

pe Nathan Singh -..] 79 858 Mahiput Dusadh . SI 321° 

178 | Kase Indian Railway Co. v. 193| Run: Bahadur Singh v. Baj- e 

Ahmadi Khan ..| 78 415 rangi Prasad Singh "78 495 
v7 Daroga ‘Singh v. Emperor To be 196 | Nand Kishore Misra v. Kalka 
printed. Misra * -| 77 810 
181 | Tachmi Singh v. Emperor ..1 81 620] 198 | Bhokari Singh'v. Mmperor Si 199: 
185 | Janki Kuer v. Birj Bhikhan Oja, 79 26 199 | Gobindia v. Emperor Bi 124 
*2 PATNA LAW REPORTER, FROM 2157 May To 7TH JULY, 1924, 
Criminal. | Civil—concld. 

131 | Empercr v. Bishun Singh BI 226 | 163 ' m Mahton v. Khirodhar 

154 | Durga Singh v. Emperor — ..| 71 597 | | 74 13) 

.159 | Nand Kishore Nath Sahi De Y. “| 169 | Hasani Lal Sahu v. Ambica 

Emperor ` 77 417 | | 79 5 

1626 Gobindia v. Emperor 81 121[ 174 Banwari Rai v. Chethru Lal 

165 Gulli Bhagat v. Narain Singh .. 77 734 : | 74 1033 
: 181 AR Haq v. Mohammad Yehia NE 

Civil. Khan ..| 78 483 
i 193 | Neko Tewari v. Kishun Prasad |. 
159 | Gopal Saran Narain® Sieh v. | Pandey 80 533 
»| Sita Devi 77 718) 200 Maginohia! Dasi v. Hari Prasad : 
; | Bose 8i 1045 
* d 5 
5 PATNA LAW ‘TIMES, rrom Isr APRIL To 6ra May, 1924. 
203 | Ram Pragash Singh v. Dahan 252. Ganga Bishun Singh v. Rajo 
: Bibi 8 749 Chaudhuri , To be 
223 | Rajkeshwar Prasad Narain Singh printed 
v. Mohamed Khalilul Rahman | 78 796 | 255 : Ram Enea Sen v. Ganesh 

231 | Deokinandan v. Brijnandan Us 76 89 Bhaga 73 512 

933 | Ramanand v. Bajit Jha 75 8631 276 Bishun ‘hand v. _ Abhoykomar : 

237 | Sondi Singh v. Govind Singh ...| 7G 25 Chand 76 452 

$39 | Raghunath Shukul v. Ramrup 231 | Harnath Koer v. Indar Bahadur 

Raut 176 24 Singh - Zi 629 
243 | Sridhar Chowdhury v. Mugni- ; 284 | Nena Oina v. Prabhüdat Ojha... 75 508 
ram Bangar 78 6201 300' Nand Kishöre Lal v. Emperor | 8I 158 
250 | Eknath Panday v. Singoshwar | . 
Nathe Choudhury 76 168 
2I L. R, RANGOON Sznizs, ror APRIL, 1924, 

199 ; Maung Muh v. Labya Naw 80 179] 253 | Lecun v. Lecun 82 686 

*202 Rast v Kattara ^ 82 6581 265 | In the matter of a Pleader 82 712 

204 | T. D. Foster v. R. M. A. 979 | A. V. Joseph, Insolvent, In re .. | B2. 702 

Chetty Firm | 82 660 1. 276 | Saya Bya v. Maung Kyaw are 82 721 

211 | Steel Brothera & Company Ltd. . 918 | C. R. Cowie & Co. v. E. M. H 

v. Emperor ..! 82 665 | Patel Brothers 182 723 
25 CRIMINAL LAW J OURNAL, From JUNE TO AUGUST, 1994. 

401 |M. P. NarayanaeMenon, In re .. | 77 481 | 431 | Ambika Singh v. Emperor 77 6007 
09 | Rajinday Singh v. Emperor .. | 77 489 | 433 | Jang Bahadur v. Emperor 77 i. 
10 | Mahtab Din v. Emperor .. 177 490| 435 | Allah Ditta v. Emperor 77 rc 

412 | Ram Ratan Kuar v. Tarak Nath . : | 439 |-Emperor v. Maulabux 77 PL 

Bhattacharji 77 499| 410, Hira Lal v. Emperor 71: 

415 | Allah Bakhgh v. Emperor .1 77 495| 442| Sesha Aiyar v. Venkatasubba 2 
417 | Udhao v. Emperor 77 593 Chetty |. 7 in 
424 "Daulat Bai v. Emperor 77 600) 445 | Sarju v. Jai Raj Kuar 77 id 

#426 | Barhati Vv. Emperere | 77 609 1 #446 | Gulli Bhagat v. Narain Singh... 77 dr. 
498 Emperor v. Mithoo .. | 77 604| 448 | Emperor v. Mahomed Punjal... | 77 K 

i: ; Sher v. Emperqr 77 606] 449 Phulmani Mundain v. Emperor | 71 801 
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Vol, 81]: ix 
28 CRIMINAL LAW JOURNAL, From JUNE.TO AUGUST, 1924—copeld. 
453 | Sukrulla Fakir v..Fatma | 77.825 | 515 | Brij Nandan v.* Emperor 8l 395 
“454 | Joti.Prasad v. Durga Prasad .. | 77 896] 546 | Madhusudan Das v. Emperor ... | 81 ; 34 
-455 | Narendra Wath v. East pen 547 | Allah Ditta v. Emperor del 235 
, Railway Company 77 8071 551 | Muhammad v. Emperor ae 4 Bi 39 
457 | Buta v. Emperor 77 8091 552) Badiu Shah v. Emperor . {| Br 49 
458 | Nand Kishore Misra v. Kalka 553 | Mustan v. Emperor i i 41. 
. Misra 77 810| 554 | Mahankalu Sreeramulu, In re. 42 
. 459 | Jairam Kumbi v." Emperor 77 81 | 555 | Govind Prasad Singh v. Ram 
460 | Sailendra Ohandra Singh v. as 3 {RI 43 
Emperor 177 812] 556 | Muthiah Chetty, In re 81 44 
462 | Emperor v. Khanu Kori 77 814| 556 | Yaqub v. Appaswami 8i 44 
463 | Kam Din v. Emperor 77 815| 557 | Bhagwat Jha v. Emperor ° 8l 415 
464 | Lalit Mohan v. Noni Lal Sarkar 77 816] 560 | Nur Shah v. Emperor 8I 48 
465 | Raja v. Emperor 77 817| 560 | Muhammad Bakhsh v. Emperor 8l 418 
466 | Putto Lal v. Emperor ee 7 818} 561 | Mahadeo Singh v. Emperor hl] 49 
467 | Roshan Singh v. Emperor 7 819} 563 | Appaswamy Mudaly, Inre ...| 8 51 
467 | Mahommed Yunus v, Emperor | 77 819 | .565 | Mg. Shwe Zin v. Mg. Po Newe...| 81 353 
471 | Jalal-ud-din v. Emperor 77. 823} 566 | Govindan Nair v.  Kuttasseri 
472 | Umed Singh v. Emperor 77 824 Kunhi Krishnan Nair - Bi. 54 
473 | Gajanan Sakharam v. Emperor | 77 825] 563 | Ram Singh v. Emperor 8l 56 
414 | S. M. Bose v. Emperor .| 77 826] 568 | Mingan v. Emperor 8l .56 
475 | Samule Ilganah v. Emperor ...| 77 8274 569 | In the matter of A First Grade | 
476 | Sheo Prasad Singh w. Meneng Pleader, Guntur 8l 57 
Nonia 77 823| 570 | Gaya Charan Misra v. Kunwar 
477 | Emperor v Banarsi 77 829 Bahadur PEL 58 
481 | Dalganjan v. Emperor 77 881$ 571 | Ghadially v. Emperor .|81" 59 
482 | B. R. Bahadar v. joues Mehta | 77 882| 572 | Kunhammad v. Emperor Bl 460 
483 | Basha Nand v. Emperor 77 883] 573 | Benode Behary Nath v. rd 8i Gl 
485 | Ashu v. Maung Po Khan 77 885] 574 | Mahmud v. Emperor &i 62 
486 | Gudri Khatik v. Emperor 77 886] 576 | Maulu v. Emperor 81 l 
487 | Maung Hman v. Emperor 77 8871. 579 | Parmeshar Dinv. Emperor SI. 67 
483 | Imam Ali v. Emperor 77 8881 584| A. E. Smith, In re 8j 72 
489 | Nga Po Chet v. Emperor 77 889| 586 | Emperor v. Rangalal Singh Bl 74 
490 | Subedar v. Emperor ..| 77 890] 587 | Nga Po Myit v. Emperor Bl 75 
492 | Shermull v. Corporation of 583 | Pohu Ram v. Emperor ..I81 76 
Calcutta .. | 77 8921 590 | Benode -Behari Banerji v. 
494 | Ata Muhammad v. Emperor 77 894 , Emperor ..|81 78 
495 | Saudagar Singh v. Emperor 77 895} 592] JodhaSingh v. Emperor 81 60 
497 | Emperor v. Har Prasad . 77 9611 594 | Emperor v. Artu Rautra SI 8 
317 = Gopal v. Emperor 77 981| 612| Gobind Ram v. Emperor 4] 100 
518 eror v. Nga Thet She 77 982] 614 | Emperor v. Nabibux .. | SF 102 
519 ul a v. Emperor 77 983] 615 | Govind Ram v. Emperor *.|&l 103 
520 | Darya Singh v. Emperor 77 984| 618 | Maung E Gyi v. Emperor . | BI 106 
922 Emperor v. Bimalananda Das 620 | Allibhoy Jivraj v. Emperor ... | 81 108 
Gupta 77 9861 623| Emperor v. Rambahadur Rai... BI 111 
523 Mahendar Nath v. Milkhi Ram 77 987} 624| Jaswant Singh v. Emperor ... TBI 112° 
524 | Kashi Pramanik v. Damu 625 | Bagh Singh v. Emperor 181 113 
_ | _ Pramanik 77 988] 698 | Abdul Qaiyum Khan v. Emperor 181 116 
525 | Banarsi Das v. I dmperor 77 989| 629 | Anantia v. Emperor . gk 117 
526 | Abdul Matlab v. Nanda Lal 77 990] 634 | Rahto v. Emperor 8I 122 
527 | Dehri Sonar v. Emperor .. | 77 991] 636 | Gobindia v. Emperor 8i 124 
523 | Chandra Mohan Das v. imperor | 77 9924 635 | Ahmad Din v. Emperor “BI 126 
529 | Emperor v. Sadhu Charan Das | 77 9931 641 | Burke v. Skipp s (Bk 129 
531 | Emperor v. Dattatraya viue “| 616 | Hyderabad Municipality v. 
Paranjpe 9417 995]. Fakhrudin 7.. [8I 139 
533 | Khizar v. Emperor 77 997 | 650| Bakhtawar v. Emperor | `e- | BI 138 
537 | Mukund Ram v. Emperor 77 10011 651 | Basanti v. Emperor &i 139 
533 | Lila v. Emperor 77 1002] 652 | Parma Nand v. Emperor 8i 110 
539 | Karm Din v. Emperor 77 1003] 652 | Mahadeo Rai v. Emperor * 81 110 
541 | Raghunandan v. Kishin Mohan | 633 | Nga Pa Ya v. Emperor Sie 14) 
Singh 77 1005} 654 | Emperor v. Bidha , ..| 81 2, 
544 | Bikram Singh v. Nihal Ohand 77 1008] 655 | Angnoo v. Emperor *.. | 81 113 
545 Ro UNT v. Kesho Prasad 655 | Lal Singh v. Emperog 8i 113 
ing oa: 33 . : 
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x _ INDIAN CASES" "0 p [i924 
ALL INDIA REPORTER, ror June, 1924, PN 
eel ch : = 
» | r Bombay High, Court. . 
Privy Council. 
. s . 193 Shtipatprasäd Beharilalji Achar- 
` P à yashri v. Lakshmidas pingere bg 
a Mahbmed Rahimtulla Haji Joosab bhai Barot To be 
v. Esmail Allarakhia ` .| 80 40 printed. . 
136 M. V. Ramakrishna Rao Garu 205 | Thorappa „Devanappa y v. Umed- 
» v, Sriramulu ss Not malji . To be 
: 4 reportable, i printed. . 
. : $ 207 | Mary Lennon v. Perey Fisher. . To be 
Allahabad High ‘Court. printed, 
. .212 | Rabimtulla v. Hasan Ali Alim- ak 
E - . ahomed ` To be 
177 | East Indian Railway Co. v. : printed,- 
. Messrs. Sri Ram Mahadeo ..| 79 3411 :219 | Ganpat Ghandvabhan’ 3 v. Tulshi 
178 | Ram Chand v. Maula Bakhsh | 79 310 Mard Ramchandra 81 284 
180 | Bombay Baroda and -Central “227 | Bombay Sizing and Stores Sup- 
"India Railway Co. -v. Firm - plying Co. v. V. B. Kusum- 
Budh Sen-Pusp Chand ..179 562 ~ gar & Co. š bs ate To be 
183 $ Aziz Ahmad v. Buddhu Kahan | 73 773 | printed, 
183 | Bhagwan Das v. Mahmud Bano | 75 1053 ! ^ 228 | Keshay Lal Punjalal Sheth v. 
185 | Emperor v. Ram Jatan .. | 8l 153 | _ The Collector of Ahmedabad | 77 749 
186 | Sita Ram v. Emperor .. | 75 358} 231 J. P. Fernandez v. P. D. Rod- " 
186 | Chandu Lal v. Crown, S1 77 236 rigues ..1] 82 593 
187 Bakghi v. Crown .«. | BF 217 1 .232 | Morarji Premji Gokuldas v. "n : 
188 re: SEnoo v. Crown .. | SI 143 Mulji Ranchhod Ved & Co. ... | 77 266. 
189 | L.aini Mal v. Crown « | 74 708] 239 | Jamnadas Kashidas v. Yallabh- : | 
1900 | Sarju Prasad v. Crown > ..|81 595 das Kashidas . To be 
192 | Bharos Ahir v. Crown ..|81 558° printed. 
193 | Wali Muhammad v. Emperor .. | Tobe * : : i 
printed. | Calcutta High Court. 
194 |*Lallu Ram v. ‘Crown | 5.14727 188]. . 
195 | Mahomed Ismail v. Crown | 8I 600] 257| Emperor v. Barendra Kumar 
197 | Habibul Razak v. Emperor ..| 8I 609 : Ghose 81 353 
200 | Nihal Muhammad v. Emperor! To be 317 | Emperor v. Nritya Gopal Roy 75 145 
printed, 321 | Emperor v. Dhananjay Ray ..| 81 2i6 
201 | Mahadeo Rai v. Emperor ` 8I 140. 323 | Mamfru Chowdhry v. Emperor | 8] 261 
202 | Sheo Prasad v. Emperor ġ.. | 8I 598] 327 | Habibar Rahman v. Saidaunessa 
203 | Ram Gobind Singh v. Lallu Bibi 77 907 
Singh |: [81 618] 328, Sashi Bhusan Hazra v. Kazi 
205 Tula Ram v. Emperor Tobe _ Abdullah es Not 
printed. | reportable. 
207 | Subedai* v. Emperor. 77 890. 329 | Emperor v. Bimalanand “Das 
209 | Brij Behari Lal v. Emperor 8I 717| .` “| -Gupta, Pleader. 77 984 
209 | Sarda Saran v. Emperor To be 330 | Manadananda Jha v. Taraka- 
.e printed. .nanda Jha Panda 76 220. 
211 | Shafi v. Emperor BI 612 | 331| The Corporation of Caleütta v. . f 
212 | Lachman v. Emperor- - To be Bijoy Kumar 77 529 
printed. | 337 | Bishnu Priya Chowdhurani, Ta AE ; 
213 | Onkar v, Emperor Not the matter of a Petition of 79 305. 
reportable} 338 | Phillip E. Billinghurst v. Em- aE sy 
214 | Ram Dayal v. Emperor - Tobe |; peror 82 753 
i printed. 341 | Priya Nath” Basu v. "Tarachand 
214 | Ali Ahmad Khap v. npe BI 615 : Moral .,| 80 103 
215 | Emperor v. Aladin 8I 2151 345 | Sachhidananda Thakur v. Mahes 
25 | Anis Beg” y. Emperor To be Chandra Das 179 312 
printed. 346 | Midnapore Zemindary' Company 
217 | Pateshwari Prasad v. Shanker v. I$han Chandra Chowdhury | 72 479 
Dayal 74 9691 346 | Nava Kishore Das v. Madan 
218 | M. Mabuniuid Jan v. Shiam, Lal 78 1014 : Mohan Das Goswami 69 600 
220 | Sardara v. Emperor 81 6041 348 | Kedar Nath Das v. Bidhu’ Bhu- 
223 | Mukarram Ali Khan v, Anjuman shan Guha 70 588 
un-nissf Bibi G9 836] 349 | Basanta Kumar Roy v. Manjuri Dl 
224. Chedi v. Ram La} Dasi we 749 679 
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Calcutta, High Court—concld. | Lahore High Courl—contd. 
, =. : e ° : 
350 | Próbodh Chandra Das v. Bir- je 5 Maryan: Bibs v. Ghulam Muha- ,  . 
* sinha Bagani a. | 71] 319 mad 16730 Es] 
351 | Kishori Mohan Pal v. Provash 176 | Munshi Ram v. Nauranga o 72 515 
Chandra Mondal | ..| 72 616] 177 | Umar Hayat v. Misri Khan .. 669 401 
353 | Hara Prasana Bandopadya v. JJ 181| Bahadur Chand v. Mahanani 4. . 
..|] -Arab Ali 71 326 Ismail ..i 49 201 
* 853 | Gopal Chandra Poddar v. Dwarika J| 187 | Nawaz Khan v. Zohra Jan... | 73 553 
5 Nath Dutta 69 655 ]-188 | Ali Ahmed v. Said Mian .. i. 5 1028 
355 | Jamini Mohan Sarkar v. Deben- : 188 | Nawab Bibi v. Allah Ditta ..| 73 896 
`} dra Narain Singh 71 976 | 189 | Nanak Chand v. Sajad Hussain | ZI 813 
356 | Joytun Bibi v. Solimuddin Chou- ] 190 | Bhagwan Das v. Jalal Diù ..| €O 54 
| kidar 72 33] 191 Ram Kishan v. Mula 69 467 
357 | Kamala Kanta v. Ananda Chan- 192 The Punjab Cotton Press Co. 
dra Ohakraburty - 71 1030 The Secretary of State for | 
359 | Manmatha Nath Chuckerbutty India "m 9 185 
v. Balai Chandra Bag ^ ..| 7O 111} 192 | Amir v. Wazir i 2 305 
359 | Haridas Ghose Mridha v. Gauri : ] 194! Darshan Ram-Ganesh Das v. 
Charan Ghose Mridha ..171 309 Firm of Khair Din-Allah . 
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R. 1915 Cr.40 P. W. R. 1915 Cr; 16 Cr: L. 


J. 683. (Followed) 
v. Satish Chandra’ Roy, 
41 Ind. Gas. 998;. 22 C. W. N..69; 26 C. L. J.. 

* 208; 18 Cr. L. J. 886. (Followed) 

Usher's Wiltsbire Brewary v. Bruce, (1915) A. 
0.433; 84 L. J. K. B. 417; 112 L. T: 651; 6. 
Tax. Cas. 399; 59 S. J. 144; .91 T. L. R. 104. 
(Relied on) m 
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` Yarisai. Rowther, In ye, 73 Ind. Cas. 163; 46 


M 449, 44 M. L.J. 567; 17 L. W. 722; 39.M.: 


LT. 385; (1923) M. WN. 477; (1928) A. I. 
R. (M) 609; 24 Or: L. J. 547. (Relied on). 
Vedanta Desikacharyulu v. Periridevemmfé, 3 
M. 249; 1 Ind. Dec. (x. s.) 729. (Relied on). : 
Velu Nathan, In re,.12 Ind, Cas. 520; 35 M. 
606; 10'M: L.T. 573; 22 M. L. J. 155; (1911) 

2 M. W.N. 356; 12 Or. L. J. 550. (Followed) 

Venkatáchelapatirao .v. Kameswaramma, 43 
Ind. Cas. 214; 41 M. 151; 22 M : L. T. 330; 33 
M. L. J, 515; 6L. W. 617; (1917) M. W.N: 
785 (F. B.). (Distinguished) - 

Venkatesa SLE v.' Ramasami. Chettiar, is 
2 Ind. Dee,(x.s. 585. (Dissented 
rom 


, Vithu v. Tapar 91 Ind. Cas. 910; 9 N.'L. R. 


164; 14 Cr. L- J. 670. (Followed) 
Vitti Thevan v. Vitti Thevan, 17 M. L. J. 118; 
5 Or. L. J. 201. (Relied on) 
Vizagapatam .Sugar Development. Qo. v. 
Muthuramareddi, 76 Ind. Cas. 886; (1924) A. 


D cdm. 


Page. 


150 
643 


218 


241 


L.R. (MJ) 271; 45 M. L. J. 598; 46 M. 919; 33. 


M. L: T.53. (Followed) 

Vullappa v. Bheema Row, 43.Ind. Cas. 578;. " 
M. 156; 6 L. W. 794; 33 M: L. J. 729; (1918) 
M.W. N; 81; 19 Or. L. J. 162. (F. B.). 
(Retied on) : iie 


w 


Ward & Co. v. Commissioner of Taxes of New 
Zealand, (1923) A. C. 145; 92 L. J. P. O. 33; 
128 L. T. 436; 39 T. L. R. 90. (Distinguished) 

Watts v.. Kelson, d 6 Ch. App. 166; ae J. 
Ch. 126; 209; 19 W. 
(Follow) i vis 


Z 


aaran Iyer, 48 
(1918) M. W. N. 555. (Relied 


Zamindar of Kalahasti v. 
‘Ind. Cas. 897; 
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239 
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850 


Zemir Ahmad. v. Abdul Razzak, 29 Ind, Cas. = 


` 993; 13 A. L. J. 704; 37 A. 472. (Relied on). 


Zamunia y. Ram Tahal, 27 0.370,54 .0. W. 
N. 469; 14 Ind. Dec. (N. 8.) 245. (Relied on) 
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ALLAHABAD HIGH COURT.: 
Szconp O1vIL APPEAL No. 351 or 1923.. 
April 15, 1924. 

Present :—Mr. Justice Daniels 
and Mr. Justice Neave. 

Firm RAGHUNANDAN RAM-GOPI 

. RAM—PLAINTIFF—APPELLANT 
versus i 
Tun G. I. P. RAILWAY —DEFENDANT 


— RESPONDENT. 

Railways Act (IX of 1890), s.?2—Goods con- 
signed to Railway—Risk Note B—Form. signed be- 
fore being filled up—Agreement, validity of— 
Lstoppel—Attestation of Risk Note, whether neces- 
sary. ; : : 

Section 72 of the Railways Act requires that 
an agreement limiting the responsibility of the 
Railway in respectof goods consigned to it shall 
bein writing. To sign a blank paper on which 
an agreement is afterwards written is not the 
. Same thing as executing an agreement in writing. 
Neither is it sufficient to sign a printed form 
in which the details relating to the particular 
consignment are recorded afterwards. But when 
in such a case the consignor of goods represents to 
the Railway that he is booking the goods at 
owner's risk subject to the conditions embodied in 
the contract in the form of ‘Risk Note B and the 
Railway accepts the goods on the strength of 
this representation, the principle of estoppel ap- 
plies and it isnot open to the consignor sub- 
sequently to deny that he agreed that the goods 
should be conveyed under the conditions contained 
in the Risk Note. [p. 2, col. 1.] 

The agreement under section 72 of the Rail- 
ways Act does not require attestation. Such a 
requirement cannot be read into the agreement by 
the fact that the form prescribed provides a space 
a thie signature of attesting witnesses. [p. 2, 
col. 2.] : è 


‘Second appeal from a decree of the 
District Judge, Ghazipur, dated the 
23rd December 1922. . 

Dr. M. L. Agarwala, for the Appellant. 

Mr. Ladli Prasad Zutshi, for the. Re- 
spondent. 


JUDGMENT.—This appeal arises 
$ 1 
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out of a claim by the plaintiff against 
the G. I. P. Railway for the value of 
two bales of cloth sent by that Railway 
from Bombay to Rasra and ngt deli- 
vered. Three bales were consigned of 
which only one was delivered. The*Rail- 
way pleaded in defence that they were 
protected by a Risk Note in form B 
under which the,goods were consigned. 
The plaintiff denied the execution of the 
Risk Note. The Trial Court decreetl the 
suit on a finding that execution ofethe 
Risk Note was not proved. The Risk Note 
form was signed on behalf of the plaint- 
iff by one Shankar Balaji. It appears 
that this man signs a very large number bf 
Risk Notes and his evidence is that when 
the details are being agreed upon. he 
sometimes signs the printed from and 
leaves the details to be filled in by the 
Railway clerk afterwards. These details 
include the number of the rail receipt, 
the nature of the goods and the Stations 
from which and to which the goods are, 
consigned. The Trial Court also held that 
loss of the goods was not proved and if 
there was loss it was due to *he negli- 
gence of the Company and its servants. 


The learned District Judge agreed 


with the Court below in holding that” 


it was not proved that the form had. 
been filled in when signed by Shankar 
Balaji. He held, however, that the parties. 
certainly intended to enter into an agrees 
ment in the form of Exhibit B, the 
Risk Note in question and that on the 
strength of this agreement. the Railway 
accepted the goods and conveyed them 
at the owner's risk rate. He held that 
under these circumstances ik was not open 
to the plaintiff to dispute the agreemerit 


l 
. 
< . * 


ò INDIAN OASES. . | 


RAM SADHAN BISWAS V. MATHURA MOHAN HAZRA. 


The issues which arise for decision in 
second appeal’are :— . 

1. Whether on the finding of the Diş- 
trict Judge it can be, held that the Risk 
Note was executed by Shenkar Balaji. 

2. Œ not, whether the plaintiff is 
estopped from denying tbe agreement. 

3. Whe£her the agreement is invalid 
because. if was not attested by two wit- 
nesses in presence of Shankar Balaji. 

The léarned Counsel for the appellant 
has also attempted to challenge the find- 
ings of the Court below that loss of the 
goods is proved and that loss was due 
to theft from a running train, but these 
are findings of fact and we do not see 
our way'to go behind them. 

‘In so far as the learned Judge appears 
to holt thatit does not matter whether 
the particulars were filled in before the 
agreement was signed or not we are un- 
able to: agree with him, Section 72 of 
the Indian Railways Act requires that 
an agieement limiting the responsibility 
of the Railway shall: be in writing. To 
sigh a blank paper on which an agree- 
ment is afterwards written is not the 
same. thing as executing an agreement 
in writing. Neither is it sufficient to 
sign a printed form. in which no: details 


relating to.the particular consignment 


aré recorded. 

We think, however, that thelearned 
Judge was: right on the second ground 
on which he has dismissed the suit. 
The appellant’s agent certainly repre- 
sented:to thé Railway that he was book- 
ing the goods at owner's risk subject 
tó tlie conditions embodied in the con- 
tract in. tlfe form of Risk Note B. The 
Railway accepted. the goods on the 
strength of this representation and upon 
St conveyed them’ for the plaintiff at a 
lower rate than that at which they would 
otherwise have conveyed them. Under 
these: circumstances the principle of 
esteppel. applies, and itis not now open 
to'the plaintiff to deny that he agreed 
that the goods should be conveyed under 
the conditions. contained in the Risk 
Note. ,It has been argued by the appel- 
lant that no plea of estoppel was raised 
in the Courts* below. *It may not have 
þeen- taken distinctly in the written state- 
ment, but it was certainly raised before 


T9 


thé: learned District Judge and this 18 
substantially the, ground on which the 
learned Judge has decided the appeal. The 
learned Judge says lat it’ is not open 
to the plaintiff to deny tlie terms of the 
agreement. This is another way. of say- 
ing that he is estopped from doing so. 

On the third question we agree with 
the learned District Judge. Section 72 
of the Railways Act requires that the 
agreement shall bein writing. It does 


.not require that it shall be attested, and 


we are unable to read any such require- 
ment owing to the mere fact that the 
agreement provides a space’ for the 
signature of attesting witnesses. 

'The result is that the appeal fails and 
we accordingly dismiss it with costs in- 
cue in this Court fees on the higher 
scale. 


N. H. Appeal dismissed. 





CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE DECREE 
No. 2412 or 1921. 

. March 19, 1924. 
Present:—Mr..Justice Mukerji. . 
RAM SADHAN BISWAS— 
DEFENDANT—APPELLANT 


versus 
MATHURA MOHAN. HAZRA AND: 


OTHERS—PLAINTIFFS—RESPONDENTS.  . 
Specific Relief Act (I of 1877), ss. 42, 56, scope of 
—-Civil Procedure Code (Act V of 1908), O. XXXIX, 
T. I—Swit for declaration without consequential 
relief—Dismissal of suit—Procedure—Injunction 
relating to proceedings before superior’ Court— 
Temporary injunction-—Perpetual injunction. 

The proviso to section 42 of the Specific Relief 
Act forbids a suit for a pure declaration without 
relief, it does not compel a plaintiff to sue for all 
the reliefs which could possibly be granted or 
debar him from obtaining a relief which he wants 
unless at the same time he asks for a relief which: 


. he does not want. [p. 6, col: 1:] 


Joynarain Sen Ukil v. Suchitra Debya, 65 Ind; 
Cas. 8; 33 C. L. J. 592; 26 C. W. N. 206; (1922) A. 
I R. (C.)8 and Aisa Siddika v. Bidhu Sekhar, 18 
Ind. Cas. 633; 17 C. L. J. 30, referred to. 


The section, however, only forbids the Court 
to make the declaration' the práyer for which is 
not. coupled with a prayer for a consequential 
relief. It does not authorise the dismissal of the 
suit. [p. 6, col. 1.] : 

Kunj Behari v. Keshavlal, 28 B: 567; 6 Bom. L. 
R. 475, Sakharam Krishna v. Collector of Ratnagiri 
28 B. 332; 6 Bom. L. R. 124 and Kalabkai Bapuji 
v. Secretary of State, 20:B. 19; 6 Bom: L. R. 648 
referred to, f : 


. 


Vol. 81] í 


INDIAN GASES, — $ 


RAM SADHAN BISWAS V. MATHURA MOHAN HAZRA. 


Temporary injunctions. are governed not by the 
Specific Relief Act but by the provisions of 
O: XXXIX, r. 1 of the Qivil Procedure Code and 
a temporary injunction may be granted by a 
subordinate Court againstga party even in respect 
of proceedings in a superior Court. (p. 6, col. 2.] 

So far, as perpetual injunctions are concerned 
they are regulated by the Specific Relief Act and 
under section 56 of the Act an injunction cannot 
be issued to stay proceedings in a Court not sub- 
ordinate to that from which the injunction is 
issued. [ibid] S 

The prohibition operates only in respect of 
Courts which are not subordinate in the sense that 
they' are co-ordinate or superior and not in respect 
of the Court itself which must always be taken as 
comperent to regulate its own proceedings. [p. 7, 
Gol. L. 

Venkatesa Tawker v. Ramasami Chettiar, 18 M. 
338; 6 Ind. Dec. (xN. 8.) 585 and Ramayyar v. Ram- 
ayyar, 21 M. 356; 7 Ind: Dec. (N.&) 608, dissented 
from. | 

Appeal’ against a decree of the 
Subordinate Judge, Third: Court, 24- 
Parganas, dated the 18th of November 
1921, affirming that of the  Munsif, 
Second’ Court, Baruipur, dated the llth 
August 1920 . 

Babu Suresh Chandra Taluqdar, for 

‘the Appellant,—The principal defendant 
is the appellant here. 
case is that one Haridas Biswas the 
pro forma defendant held 74 cottas of 
land under certain landlords Narendra 
Kumar Banerji and others. Haridas 
Biswas mortgaged the said land together 
with: other properties: to one Srimanta 
Mandal who, again, purchased it at auction 
held in execution of the decree obtained 
.on that mortgage. Srimanta, however, 
got possession only over 34 cottas of the 
land and had to'institute a suit for khas 
possession of the remaining 4 cottas over 
which: the homestead of Haridas stood 
and Srimanta got a decree in that suit. 
Subsequently Srimanta’s heirs sold tlie 
land to the plaintiff. After this Ram 
Sadhan Biswas the principal defendant 
institüted a süit against Hari Sadhan 
Biswas for rent of the said land alleging 
himself to be the landlord: and stating 
the land. to be merely 3$ cottas* in: area 


and got & decree in the said suit for. 


rent. Further, in execution of that 
decree he put the entire land up for sale 
for’ which a date was fixed. At this 
stage, the plaintiff instituted the present 
suit against both Ram Sadhan and 


Hari Sadhan as the principal and the l 


The plaintiff's 


pro forma defendants respectvely with 
the prayers :, : 

l. that it might be declared that 
the plaintiff hag right and that the 
principal defendant has no right to the 
disputed land * "s 

2. that the principal defendant's 
decree might be set aside on declaring 
it to be fraudulent and collusive; ' 

3. that a permanent injunction 
might be issued forbidding the suction- 
sale; i 

4. that a temporary. ad interim 
injunction might: also be issued, and 

5. that the  rent-decree was not 
binding upon the plaintiff and did not 
affect the plaintiff's right in any way. 

The plaintiff obtained a full decree in 
the Munsifs Court. n 

But the-lower Appellate Court modified 
the Munsifs decree to the extent that 
it. struck off the portion declaring 
plaintiff's title to*the disputed land. 

The principal defendant has appealed 
to your Lordships for further reliefs on 
the following grounds :— 

l. Thatasthe plaintiff did not pray 
for the consequential relief of Khas 
possession over the 4 cottas of land over 
which he had no possession, he was not 
entitled to any sort of declaration of 
right to the land under dispute having 
regard to section 42 of the Specific 
Relief Act. 

2: That having regard to section 56 
of the Specific Relief Act the Court 
could not stay proceedings pending 
before itself. 

According to section 42 when a party 
is entitled to^seek further @elief and 
omits to doso the Court cannot make 
merely any declaration of right in his 
favour. The law is. clear on thee 
point. | 

Again section 56 clause (b) of the 
same Act provides that a Court has 
no’ jurisdiction to stay proceedings 
pending before itself. The cases Ven- 
katesa Tawker v. Ramasami Chettiar (1) 
and Ramayyar v. Ramayyar (2) are my 
authorities on the point." 

Babu Bankim Chandra Mukhepji, efor 
the Respondentse-*The plaintiff's pretle- 


(1) 18 M. 338; 6 Ind. Dgc. (N. 8.) 585. 
(2) 21M. 356; 7 Ind. Déc. (N. 8.) 608. » 
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cessor had already got a decree for. khas 
possession, of the 4 cotiás of land. 
Therefore, i& was not necessary for the 
plaintiff to make a fwrther prayer for 
khas, possession: in connection with the 
prayer fer a declaration of his -right to 
it. This,” however, was a prayer, as 
against ‘the pro forma defendant. The 
other . prayers were as against the 
principal defendant and they stood. on 
a different footing altogether. 
were, first, for a declaration that the 
principal defendant's decree for rent was 
fraudulent and collusive and was not 
binding upon the plaintiff and did -not 
affect his right in any way and, secondly, 
it was accompanied by the prayers for 
consequential relief, viz.; the prayers for 
permenent'" and temporary injunctions 
forbidding’ the sale in execution of that 
decree. Therefore, if the first prayer 
for declaration of plaintiffs right could 
be refused on the ground that it was 
not aecompanied by the prayer for the 
consequential relief for khas possession, 
this could not be said of the other 
prayers. A prayer for possession could 
not he a prayer for a consequential relief 
to be connected with the prayer for a 
declaration of the fraudulent character 
of. the rent-decree and execution pro- 
ceedings. The appropriate consequential 
relief was a relief in the shape of 
injunctions which were duly applied for. 
Besides all that the proviso to section 42 
forbids “is a suit for a pure declaration 
without relief; it «does. not. compel a 
plaintiff to sue for all reliefs which 
could possibly be granted, or debar him 
from obtaPing a relief which he wants 
unless at the same time' he asks for a 
relief which he does not want" Joynarain 
*Sen Ukil v. Suchttra Debya (3) and Aisa 
Siddika v. Bidhu Sekhar (4). 

As regards the second point on 
injunction it would not in the first place 
apply to temporary injunctions. For 
temporary injunctions are governed by 
the Civil Procedure Code dnd not by the 
Specific Relief, Act. According to 
0. XXXIX, r. Í of the Civil Procedure 
Cotte *a temporary injunction may be 


3) 63 Ind. Cas. ge 33 C L.J, 592; 26 C. W. 
N. 206; (1922) A. I. R . (Cà 8. 
e(4) 38 Ind, Cas. 633; 1t C. L. F, 30, 


? e 


They. 


“is pending for disposal. 


-possession of the remaining 


granted by s eubordinate Court against 
a party even in respett of proceedings 
in a superior Court.” Permanent injunc- 
tiogs are governed by the Specific Relief 
Act. Section 56 of that Act: provides 
that “An injunction cannot be granted 
to stay proceedings in a Court not 
subordinate to that from which the 
injunction is sought." 

This has been a by the 
Madras High Court to mean thata Court 
cannot grant an injunction in respect 
of proceedings before itself. There is no 
ruling of the Calcutta High Court or 
any other High -Court in support of 
this view. With all respect I must 
submit that this interpretation has very 
little sense in it, and was never meant 
by the Legislature. ‘‘ Courts which are 
not subordinate " means superior Courts 
or co-ordinate Courts. It does not mean 
the Court itself before which a matter 
It is difficult to 
imagine any principle on which such 
an interpretation would be based. Nor 
would this view be supported by the: 
practice in the Chancery Courts which 
are the sources ofreliefs of this nature. 
Therefore, my submission is that the 
Madras view is unsupportable. 

.JUDGMEN'T. — Plaintiff < Mathur 
Mohan Hazra instituted this suit against 
Ram Sadhan Biswas as principal defend- 
ant, and Hari Sadhan Biswas as 
pro forma defendant in the Court .of the 
Second Munsif at Baruipore on the 
following allegations :— 

The pro forma defendant held 7 4 cottas 
of land under Narendra Kumar Banerj jee 
and others. The said land together 
with other lands were mortgaged . by 
the pro forma defendant to one Stimanta 
Mondal, who enforced his mortgage and 
obtained a decree thereon and purchased 
the mortgaged lands. Srimanta Mondal 


thereafter obtained khas possession 
in respect of 34 cottas out of the said 
7% cotits, but being unable. to get 


4 .cottas 
whereon stood the homestead of the 
pro forma defendant instituted a suit 
against the latter for khas possession and 
obtained a decree. The plaintiff purchased 
the 74 cottas of land along with some 


other lands from the heirs ot Srimanta. 
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The principal defendant Ram Sadhan 
Biswas in collusion with the proforma 
defendant, Hari Sadh#n Biswas thereafter 
instituted a suit for rent against the 
latter alleging the said 74 cottas of land 
to be only 3i cottas and ‘recovered a 
decree for rent in Suit No. 168 of 1919 
of the said Court and* put the decree 
into execution in Execution-Case No. 808 
of 1919 of the said Court and also put 
the said 74 cottas of land up for sale for 
which a date was fixed. The plaintiff, 
therefore, prayed for the following re- 
liefs :—(a) that the plaintiff's right by 
purchase to the said 74 cottas of land 
might be declared and it be declared 
that the pro forma defendants had no 
right therein, (b) that the decree in Suit 
No. 168 of 1919 might be declared to be 
fraudulent and collusive and that the 
same might be set aside, (c) that a 
.permanent injunction might be: issued 
so that the principal defendant may not 
put up to auction the said 74 cottas of 
land, and it might, be declared that 
the said land was liable to be sold for 
the debts of the principal defendant, (d) 
that a temporary injunetion might be 
issued so that during the pendency of 
the suit the principal defendant may 
not put up to sale the said landsin Rent 
Execution Case No. 808 of 1919 of the 
said Court or in any other execution case 
relating to the said decree, and it might 
be declared that the said Execution Case 
No. 808 of 1919 was a fraudulent one, 


(e) that it might be declared that the’ 


said decree or Execution Case has not 
affected the. plaintiffs rights and that 
the plaintiff is not bound thereby and 
(f) that a temporary injunction might be 
issued to the effect that the said land 
may not be put up to sale. It is un- 
necessary to refer to two other reliefs 
that were claimed. 

The learned Munsif passed a decree 
declaring the plaintiffs rights to the 
land in suit, and that the plaintiff was 
not bound and the land in suit had not 
been affected by the decree in Rent Suit 
No. 168 of 1919 of his Court as the said 
decree was fraudulent and collusive, and 
restraining the principal defendant from 
putting’ the land in suit up to sale in 
execution of the said decree. 

"e 


“the aforesaid 


tion as to whether, 


On appeal’ by the principal defendant 
the learned Subordinate Judge vacated 
decree in so dar as it 
declared the ti€le of the plaintiff to th'e 


disputed land. 


The principal ' defendant has appealed 
to this Court and the following grounds 


-have been urged on his behalf :—* 


Ist. that as upon tbe allegajion in 


ihe plaint the plaintiff had not obtained 


possession for 4 cottas opt of the T} 
cottas of land the suit for declaration 
without a prayer for relief in theshape 
of recovery of possession in respect of 
the said 4 cottas of land was not main- 
tainable in view of section 42 of the 
Specific Relief Act. 

2nd. that the Court has no jurisdic- 
tion to stay the proceedings pending 
before itself in view of the provisions 
of section 56 of the Specific Relief 
Act. 

With regard to the first contention, 
it is unnecessary to.go into the qhes- 
the portion of the 
relief refused by the learned Subordinate 
Judge was rightly refused. In any view 
of the matter the relief (a) set forth 
above stands on a different footing from 
the other reliefs, namely, (b) to (f). Relief 
(a) was claimed substantially against 
the proforma defendant, who was in 


possession of the 4 cottas of land though | 


à decree for possession had been obtain- 
ed by the plaintiffs predecegsor against 
that defendant. 

It might be urged that ifa declaration 
of plaintiffs. right was sought for, he 
should have coupled it with a consé- 
quential relief for possession. Whether 
that is right or wrong in view of the, 
fact that the plaintiffs predecessor had 
already obtained a decree for possession 
against the proforma defendant, it is 
unnecessary for me to consider. That, 
however, cannot be said in respect eof 
the suit in so far as it prays for reliefs 
against the principal defendant, to whieh 
extent the Uer defendant was only a 
pro forma defendant. The declarations 
sought forin tha, part of the suit awe 
consequential reliefs which’ were prayed 
for in the shapes of injunctions, 
temporary as well as permanent. It is 
unnecessary to discuss. fhe authorities 
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ibearing - ‘on ‘the interpretation to be put 
upon “the ‘proviso to section 42 of the 
Specific Relief Act. As explained in 
judicial decisions which need not ‘be 
Specifically referred to all that the 
proviso to section 42 forbids “is a suit 

or a pure declaration without relief, 
it dos not compel a plaintiff to sue for 
all the reliefs which could possibly be 
granted, ‘or debar him afrom obtaining 

à relief whieh he -wants unless at the 


“same time he asks for a relief which 


-ceedings. 


he does not want: Joynarain Sen 
‘Ukil v. Suchitra Debya (3), Aisa Siddika 
vw. Bidku Sekhar (4). If the declaration 
ofright to the property was open to 
objeetion on the ground -that no con- 
sequential relief was asked for. as against 
the.pro forma defendant, that part of the 
‘decree has been rightly set aside by 
‘the learned Subordin&te Judge. That 
objeetion cannot apply to the other part 


of ¢he suit in which declarations coupled: 


with other‘reliefs of a consequential 
nature were sought for against the 
pringipal defendant, for injunction is 
‘a consequential relief [Deokali Koer v. 
‘Kedar Nath (5). It cannot be said that 
the prayer for possession was a prayer 
for consequential relief appropriate to-the 
declaration of the fraudulent character 
of the .rent-decree and execution pro- 
The appropriate relief was a 
relief in the shape of injunctions which 
were duly. applied .for. The section 
does not authorise the dismissal of the 


suit’ but only fcrbids-the Court to make 


the declaration the prayer for which is 
not coupled "with a prayer for a con- 
sequential relief; Kung Behari v. Keshav- 
lal (6), Sakharam Krishna v. Collector of 
Ratnagiri (T) and’ Kalabhai Bapuji v. 
‘Secretary of State (8). ‘These authorities 
‘have been followed and- the same view has 
been taken in this Court in the case of 
Swarnamoyt Debya v. Navadurga Debya 
(9). ‘The contrary view propounded by 
the Allahabad and Madras Hight Courts 
has not been adcept ed by this Court. 
e . 


*(5) 15 Ind. Was. 427;°3 C. 70t; 16 C. W.N 


38. 
. © -28 B. 567; 6 Bons L. R. 475. 
28. B. 339. 6 Bom. L. R. 124. 


1) 
” 28.B. 19; 6 Bom. L. R. 648. 
(oy 3 Ind. Oas. 461 


independent of them. 
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As for the se¢ond-contention the words 
of the Statute are plain.. Section 56 of 
thé Act says "An'injunction cannot be 
granted to stay proceedings in g Court 


not subordinate to that from which the 


injunction is sought.” : 
Itis well settled that temporary in- 
junctions are góverned not by the Act 


‘but by the provisions .of thé Civil Pro- 


cedure Code, O. XXXIX, r. land a 


temporary injunction may be granted 
Dy a subordinate Court against a party 


even in respect of proceedings in a 
superior Court. So far as -perpetual 
injunctions are concerned they are -re- 
gulated by the Act and an injunction 
cannot be issued by a Court to stay 
proceedings in a. Court not subordinate 
to that from which the injunction is 
issued. In Venkatesa-Tawker v. Rama- 
sami Chettiar (1) and Ramayyar v. Ram- 
ayyar (2)it has been held -that a Court 
cannot by reason of clause .(6) of 
section 56 of the Act grant an injunc- 
tion in respect of proceedings before 
itself. Iam not aware of any case in 
which this view has been either accepted 
or dissented from. The objection, how- 
ever, is one of a highly technical 
character and has very little of sense 
in it, and ‘puts an obstacle in some 
measure atleast ofa description which 
probably was never meant by -the 
Legislature. The sources of this relief, 
the Courts of Chancery in England, made 
abundant use of injunction as a means 
of controlling proceedings in other 
Courts which were in theory perfectly 
This they did 
not by any order addressed to such 
Courts, nor by the assumption of any 
power to control them, but through 
the fundamental principle of their.own 
jurisdietion of acting in personam and 
so compelling parties to suits ‘before 
them *o regulate their proceedings in 


. other Courts in accordance with what 


the Courts of Chancery conceived to be 
the dictates of equity and good con- 
science in the particular case. It is 
difficult to conceive on what principle 
a Court can be said to be not empower- 
ed to do in respect of proceedings 
before itself what it thinks propers in 
respect of proceedings before another 
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Court subordinate. to it. I beg, there- 
fore, to p rre dissent from the 
view taken by the Madras High Gourt, 
in support of which I have not been 
able'to discover any authority so far 
as any other High Court is concerned. 
So far as this Court is concerned I 
think I am not wrong in treating this 
question as res integra. My view is 
that the prohibition operates only, in 
respect of Courts which are not subordi- 
. nate in the sense that they are 
co-ordinate or superior and not in respect 
ofthe Court itself which must always 
be taken as competent to regulate its 
own proceedings. 

In this view of the matter I must 
hold that the appellant's contentions, fail 
and this appeal must be dismissed with 
costs. 


M. B, & N. E. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
MISCELLANEOUS APPEAL No. 11 or 1923. 
April 99, 1994. 
Present:—Mr. Kinkhede, A. J. C. 
Firm or Haji UMAR SHARIF—DzEcCREE- 
HoLDER—APPELLANT 
versus 
RODBA AND OTHERS—J UDGMENT- 
DEBTORS— RESPONDENTS. 

„Civil Procedure Code (Act V of 1908), s. 73— 
Execution of decree—Money deposited in Court by 
judgment-debtor— Application for rateable distribu- 
tion, whether lies. 

Section 73 ofthe Civil Procedure Code applies 
to a case where money is realised in exeeution 
‘by process of the Court and not whfn itis de- 
posited in Court by judgment-debtor for payment 
to a particular decree-holder. 


Appeal againsta decree of the Addi- 
tional District Judge, Nagpur, dated the 
20th February 1923, in Civil Appeal 
No. 26 of 1923. 

Mr. W.H. Dhabe, for the Appellant. 

. Messrs. M. R. Indurkar and B.G. Pandit, 
or the Respondents, 
. 
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JUDGMENT.—This miscellaneous 
appeal raises a question of law, namely, 
whether section? 73 of the Civil Proce- - 
dure Code applies to moneys voluntarily 
deposited by judgment-debtof for’ pay- 
ment to a particular decree-holder. The 
lower Appellate Court held that section 
73 ofthe Civil Procedure Code-applies 
£o a cease where money is realised in 
execution by -process of the Court and 
not where itis deposited in Court by 
judgment-debtor for payment to the 


_ decree-holder under the decree passed in 


one suit. 

The cases of Sorabji Coovarji v. Kala 
Raghunath (1), Hari Saha v! Faizlar 
Rahman (2) and Suikeena Katun Sahiba v.. 
Mohammad Abdul Aziz (3) are autlforities 
in support of the view that “ assets" must 
mean moneys recovered by process of 
execution; it does not mean money 
obtained by Executing Court. The whole 
tenor of section 73 shows that the’money 
to be distributed must be such money 


“as has been realised by the Court by sale 


of the property attached. In Balmer 
Lawrie and Co. v. Jadunath Banerjee 
(4) it was pointed out that the word 
“assets” conveys the idea of assets 
realised or converted into cash before 
they can be said to be held by.a Court, 
the word ‘realised’ implies conversion 
into cash. If property is simply at- 
tached there is no realisation of assets 
and consequently where no sale is held 
it cannot be said that the assets are 
held by the Court. No doubt in Thira- 
viyam Pillat v. Lakshmana Pillai (5) 
it was held that money Having been 
paid into Court under a pending appli- 
-cation, was assets held by the Court 
under section 73 of the Code and was 
available for rateable distribution 
amongst the several decree-holdeis, who 
have already applied for execution. In 
taking this view the Madras High Gourt 


27 Ind. Cas. 644, 42 C. Lat p. 4; 19 C. W., 

N. 1202. = 

47 Ind. Cas. 538; 41,M. 610; 
+ 


. 
(5 35M. Leg. 
1509 (1918) M. W, N. 524. : 
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dissented from the view taken by the 
Bombay High Court in Qorabji Coovarji 
v., Kala Raghunath (1); similarly thé 
case Jin ,Golstawum v. Woemesh Chandra 
Bannerjee-(6) was distinguished as being 
a case of a deposit under r. 89 of 
the Civil Procedure Code on the ground 
that that rule distinctly provides for 
payment to decree-holder or to the pur- 
chaser and consequently the payment 
must have baen taken to have been 
earmarked. ‘If such earmarking of the 


money by the Statute excludes the claim. 


of other decree-holders, I fail to see why 
the. same consequences should not follow 
when the judgment-debtor earmarks the 
‘money by depositing it into Court to 
the credit of-any particular decree-holder 
in compliance with the provisions of 
other rules such as 1 to 2 of O. XXI 
or r. 55 of the said Order 

When the Executing Court orders the 
decree to be executed under O. XXI, 
r. of and issues its process for execu- 
tion of the decree under O. XXI, r. 
124, Civil Procedure Code, and the pro- 
cess-server goes with: the process of 
arrest or attachment ‘against property 
but the judgment-debtor on that occasion 
under fear of the impending arrest or 
attachment pays the money in his pre- 
sence to the decree-holder or hands it 
over to the process-server for being de- 
posited into Court in order to avoid his 
being arrested or his property being 
attached, and the latter credits it in the 
nanie of the decree-holder, who had taken 
out, the precess of execution. by way of 


arrest or attachment, the money is ear- ` 


marked for payment to the decree-holder. 
In one case it is actually paid over, and 


‘in the other case it is deposited as pay- 


able to the particular decree-holder to 
whose credit it is deposited. In both 
these cases the money cannot be said 
to have been realised by execution of 
any process, because the process-server 
had no necessity to execute it by arrest- 
ing the judgment-debtor or attaching 
eper. .It. has been held by 
Justice! Maclégd jn, HOG, Umerseyey.. W. 
PLE bafi orly 

. 


t$) 3.14.2998) 545 FSR 52 5 iy $. 





(i) S Ind, Cas, 623; d Bom LR PRN 9011 


INDIAN CASES, - x 


` [1024 


paid by à judgnrent-debtor to the officer 

arresting him in order to secure his 

rele&se are not assets held by .a Court 

within the meaning of section 73, Civil 

Procedure Code. Where a deposit is 

made into Court under clause (a) after 

attachment is- effected, O. XXI, r. 55, 

Civil Procedure Code, lays down that 

the attachment shall be deemed to be 

withdrawn, meaning thereby that the 

execution ipso facto comes to an end 

without the necessity of an express order . 
for withdrawal of attachment just in the 

same manner.in which it would, on the 

happening of any ofthe other events 

specified in clauses (b) and (c) of the said 

rule. The absence of words “subject to 

the provisions of section 73, Civil Pro- 

cedure Code” in rules 1 or 55 and their 

presence in rule 72 sub-rule 2 and 

similarly, the use ofthe word “ decree- 

holder" in rule 89; makes the intention 

of the Legislature of not applying the 

provisions of section 73, Civil Procedure 

Code, to moneys paid, to the decree-holder 
or to the process-server, or even, into 

Court to the credit of any particular 

decree-holder, whether before or after 

arrest, attachment; or even sale, clear ` 
and emphatic. The expression “ decree- 
holder" in elause(b) of sub-rule 1l of 
rule 89 refers to that person alone for 
the satisfaction of whose decree the sale ' 
had been ordered. It does not include 
any other decree-holders who would have 
a right to.claim rateable distribution out 
of the sale-proceeds under section 73. 
Itis enough ifthe deposit is sufficient 
to satisfy the decree-holder at whose 
instance the property was sold and it is 
not necessary that it should also be 
sufficient to satisfy the decrees held by 
other decree-holders also: Ganesh Bab 
Naik v. Vithal Vaman Mahalya (8) 
and other decree-holders are not entitled 
to rateable distribution thereof under 
section 73: Hari Saha v. Faizlar 
Rahman (2). 

In r 90 of O. XXI, Civil Pro- 
cedure Code, the Legislature has used 
the. words “the decree-holder or any 
person entitled to share-in a, rateable 

JushisqqA srt TOL 9554 LOLON «M 
"tb du Que rte let] do gero n. 
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distribution of assets” and given to 


them an equal right to have the sale set 
aside on the groufid of any material 
irregularity or fraud etc. The former 
rule contained only the word “ decree- 
holder" but there was a conflict of views 
as to whether the expression includes 
such persons, or not. ‘It was to affirm the 
view taken in Lakshmi v. Kuttunni (9), 
Chakrapani Chettiar v. Dhanji Settu (10), 
Bejoy Singh Dudhuria v. Hukum Chand 
(11) and Ajudhia Prasad v. Nand Lal 
(12) thatit included such persons that 
the words “or any person...... rateable...... 
assets" were inserted. The intention of 
the Legislature in putting them on a par 
only from the stage of the confirmation 
of the sale onwards and not before is 
elearly manifested in this amendment 
of the old section. 

In this case the deposit was made by 
the judgment-debtors on 23rd June 1922, 
the sale was to come off on 26th Jure 
1922, and the report was due on 28th 
June . 1922, the Court passed the 
following orders on the petition for 
T MG to deposit on that very 

a 


“Let the sale be stayed and Nazir 
þe informed. 
(Sd.) G. R. P. 


23-6-22 Munsif. 

“Deposit the amount Rs. 470 for decree- 
holder in full satisfaction of the decree 
and report. 
T (Sd.) G. R. P. 
` 23-60-22. Munsif.” 

The sale was accordingly stayed. On 
the 28th June 1922, the matter came 
up before the Court for necessary orders. 
The Court was bound to pass an order 
entering full satisfaction of the decree 
and striking the case off as fully 
stisfied. But instead of doing so, it 
passed the following order:— 

“28th June 1922. Decree-holdex by agent 
Vithoba. Full claim deposited in Court. 
‘One Haji Umar Sharif has applied for 
rateable distribution of this amount. This 


(9) 10 M.57; 3Ind. Dee. (N. 8.) 790. 
(10) 24 M. 311. 


onl E D 59, 9,548. , ; 
~ue. (12). 15 A. 318; A W. N, (1893) 119; 7 Ind, Dec. 
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has been allowed (vide order în a separate 
sheet) ‘The amount deposited be rate- 
ably distributed between this decree- 
holder and the applicant. Decree-holéler 
gets Rs. 175 and for the balance) viz, 
Rs. 305 the property be put up for sale. 
"Sale on 24th August 1922 at-Khapa at 
3 P.M. Report on 30th August 1929, * * * 
(Sd.) G. R. Pendhagkar, 
Munsif." 
This Haji Umar Sharif bad obtained a 
decree in another suit against Rajaram 
and others and taken out execution of the 
decree and attached the property and 
the proceedings for sale were pending at 
his instance. The sale was to come off 
on 21st July 1922 and the hearing on 26th 
July 1922. He had applied to the Court 
executing the decree inSuit No. 907 of 1991 
for rateable distribution on 15th June 
1922. The ordew dated 28th June 1922 
for sale of property in respect of which, 
O. XXI, r. 55, Civil Procedure 
Code, the attachment must be déemed 
to have been withdrawn was certainly 


- against the interests of the judgment- 


debtor and he was entitled io bé heard 
against it. The property was again 
sold on 24th August 1922 and the case 
eame on for hearing before Court on 
30th August 1922. "The judgment- 
debtor accordingly appeared and 
applied to the Court that day for a 
hearing, but the Court observed that 
the application need not be considered 
and rejected it, on the ground that it 
urged grounds similar to those urged 
by the attaching decree-hoder against 
Haji Umar Sharifs application for rate- 
able distribution and disposed of by it 
on 28th June 1922, and fixed the case fqr 
confirmation of sale. In the meantime 
the proceedings for sale in Haji Umar 
Sharifs case were going on independent- 
ly and the sale was held’ in ‘his Case 
No. 1257 of 1921 also. The decree-h@lder 


-Rodba applied for rateable distribution 


there; that application was ordered to be 
kept pending until tle confirmation of 
sale in the present Case No. 20%of 1921. 

All this progedure is irregular sand 
could and should have Been avoided by 
the Court of first énstance. I need not, 
consider it further ag I hold that the 


< wew taken by the lower Appellate Court 
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is correct? and the deposit was not 
legally distributable beween decree- 
holders, but the Couft was bound to 
apply it in full satisfaction of Rodba's 
: decree fdr, whom it was made. "The lower 
Appellate Court has rightly entertained 
the judgment-debtors appeal against 
‘tthe order dated 30th August 1922 as an 
appeal poder section 47, Civil Procedure 
Code, and reversing the order remanded 
the case for disposal according to law 
holding as it did that the appellants were 
entitled to insist that-the amount deposit- 
ed by them or one of them be wholly 
taken in satisfaction of Rodba's decree. 

In view of the above discussion, the 
lower Appellate Court's order seems to 
be efrrect and must be upheld, and I 
aecordingly dismiss the appeal with 
costs. In this view I need not consider 
the objection raised bg the respondent 
that-the appellant had no right of appeal. 
If,in'my opinion, the order of the lower 
Apfellate Court had been wrong and 
without jurisdiction, I would certainly 
have interfered with it by treating this 
appeal as a petition of revision, even if no 
appeal had lain against it. 

The appeal, therefore, fails and is dis- 
missed with costs. Those in the Court 
below will be paid as already ordered. 

. G. R. D. Appeal dismissed. 


e 
ALLAHABAD HIGH COURT. 
e First OIVIL APPEAL No. 274 or 1921. 
April 7, 1924. 
Present :—Mr. Justice Sulaiman and 
. Mr. Justice Kanhaiya Lal. 
JAGMOHAN PRASAD AND ANOTHER— 
© * PLAINTIFFS—APPELLANTS 
. Versus . 
BRIJENDRA BAHADUR SINGH 
alias JHULLAR SINGH. AND OTHERS 
e  * —DEFENDANTS— RESPONDENTS. 
3Vajib-ul-arz, constructiqn of — Pre-emption, entry 
- of —Custom or co&tract—Presumption—P re-emption, 
method of —Muhammadan Law. 
e In the absence of any contract proved to the 


contrary the presurgption is that an entry}- made 
in the wajib-ul-agz of a village as regards a 


right of pre-emption is the entry of a local usage 
and not of a contract between the co-sharers. 
[p. 11, col. 2; p. 12, col. 1. . 


The mere fact that fio sales or mortgages have 


-ever taken place in the village is not enough to 
.show that no custom of pre-emption could Possibly 
‘have grown up. It may well have been that the 


custom was so strong and so invariably complied 
with that no co-sharer had the courage of selling 
the property to a straatger. [p. 12, col. 1.] 

an entry in a wajib-wl-arz, “If in future any 
co-sharer transfers his share whole or in part he 
will have power todo so subject to the right of 
pre-emption,” the words “in future” do not in 
any way negative the existence of a custom of pre- 
emption. [zbid.] 

When the wajib-ul-arz ofa village records the ' 
existence of aright of pre-emption without speci- . 
fying how that right is to be enforced or exercised, 
or without laying down the full particulars of that 
custom the presumption is that that right of pre- 
emption is in accordance with the rights allowed by 
the Muhammadan Law. [p. 12, col. 2] 

Jagdam Sahai v. Mahabir Prasad, 2 A. L. J. 482 ; 
A. W. N. (1905) 190; 28 A. 60 and Zamir Ahmad v. 
Abdul Razzak, 99 Ind. Cas. 993; 13 A. L. J. 704; 
37 A. 472, relied on. | j 

First appeal from a decree of the 
Subordinate .Judge, Mirzapur, dated 
the 25th April 1921. 

Dr. S. N. Sen and Mr. Saila Nath 
Mukerji, for the Appellants. 

Mr. B. E. O'Conor, for the Respond- 


ents. 

JUDGMENT.—This isa plaintiffs’ 
appeal arising out of a suit for pre- 
emption. The plaintiffs claim to pre- 
empt properties in a number of villages 
appended to the parent village Janar, 
shares in which have been transferred by 
defendants Nos.2 and 3 to defendant No.1. 
The sale-deed in question purports ‘to 
bear the date, the 16th August 1919, 
but it was not presented for registration 
tillthe llth October 1919. The plaintiffs 
who are first cousins base their claim 
on the custom and the conditions as 
entered in the wajib-ul-arz of the year 
1247F. The distriet is à permanently 
settled district and it is not disputed 
that that Settlement has not yet ex- 
pired, though in the meantime records 
have been revised. ` The plaintiffs alleged 
in the plaint that they had made two 
demands of pre-emption and inspite 
of those demands the defendants had 
not transferred the property to them. 
The defendant vendee denied .the exist- 
ence of a custom and denied that the 
plaintiffs had any right of pre-emption. 

e 
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The learned Subordinate Judge has 
found that it is not established that there 
‘is a customi of preemption. He, has, 
however, found that the condition em- 
ibodfed in the wajib-ul-arz is binding 
on the parties and can be taken advan- 
tage of by the plaintiffs. He has, how- 
ever, gone on to find that it was incum- 
bent on the plaintiffs to perform the 
two demands required by the Muham- 
madan Law. Having come to the conclu- 
sion.that it has not been established that 
the demands were made in fact, or made 
in accordance -with the rule of Muham- 
madan Law, he has dismissed the suit. 

As there has been some controversy 
as tothe actual basis of the claim itis 
necessary for us to refer to some of the 
paragraphs.of the plaint. In paragraph 2 
the plaintiffs alleged that the wajib-ul-arez 
prepared at the Settlement of 1247F. 
was -still in force,.and in paragraph 3 
it was alleged thatthe condition relating 
to the:pre-emption aforesaid is binding 
.on all the co-sharers. Paragraph 4 
stated that the sale-deed in question 
had been.executed contrary tothe custom 
and the conditions laid down in the 
` wajib-ul-arz. Paragraph 5 referred to 
the demands alleged to have been made 
by the plaintiffs and paragraph 11 stated 
that on the basis ofthe custom of pre- 
emption obtaining in the villages in dis- 
pute and on the basis of the conditions 
laid down in the wajib-ul-arz and the 
prineiple of the Muhammadan Law, the 
plaintiffs are entitled to maintain the 
suit. : 

The learned Subordinate Judge after 
having framed an issue as to whether 
there was any custom of pre-emption in 
the disputed mauzas, framed an addi- 
tional issue as to whether the plaintiffs 
had a right to sue for pre-emption under 


the terms of the wajib-ul-arz prepared: 


in 1247F. In thecourse of his judgment 
he has referred to the. clase in that 
wajib-ul-arz as Hbeing still binding on 
the parties. j 
circumstances we have come to the con- 
'elusion that even though the word “con- 
tract" was not specifically alleged in the 
plaint the plaintiffs did mean to base 
.their claim both on custom and con- 
tract, The learned Subordinate Judge, 
: ‘ 


Having regard to all these - 


_as we have already remarked, came to 


the conclusion that. the wajib-ul-arz of 
1247F. was quite insufficient to establish 
the custom. . 
Before we discuss the termes of this 
wajib-ul-arz and the two grounds on 
which the Court below has held that 
the record is not one of custom, it is 
necessary to recall the instructions which 
were in force to the Settlemenf Officers 
at the time this wajib-ul-arz was pre- 
pared. References in detail to these 
circulars are to be found in the full 
Bench case of Returaji Dubain v. Pahal- 
wan Bhagat (1). Knox, J. in his judg- 
ment at pages206 and 207* pointed out 
that Regulation VII of 1822 was in force 
at the time and in section 9 ef that 
Regulation it wasthe duty of Collectors 
and other officers exercising the powers 


of Collectors on the occasion of making 


or revising Settlement of the land re. 


venue, to unite with the adjustment of 


the assessment and the investigation of 
the extent and produce of the land, the 
object of ascertaining and recording the 
fullest possible information in regard to 
landed tenures etc. For this purpose 
their proceedings were to embrace 
the formation ofas accurate a record as 
possible of all local usages connected 
with land tenures. He has gone on to 
remark’ that there is nothing in Regula- 
tion VII of 1922 which authorised Col- 
lectors to record contract regarding 
landed tenures. It is ‘only right to 
infer in the absence of proof to the 
contrary that they recorded only local 
usages, t.e., such usages as Rad thesanc- 
tion of custom. 

It is true that there is nothing in 
that Regulation or the circulars whith 
were issued on the basis ofthat Regula- 
tion which prevented Settlemeht Officers 
from recording contracts which had been 
entered into interse by the co-sharers 
nevertheless it is to be borne in mind 
that the primary duty ofthe Settlement 
Officer was to rocord all local usages. 
We are, therefore, entitled to infer that 
in the absence of any contract proved 
to the contrar? "he presumption would 


G) 7 Ind. Cas. 689; 33 A. 196; 7 A. LJ. 
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be that theeentry which was so made 
in the wajib-ul-arz was the entry of a 
loeal usage and not of scontract to the 
co-sharers. The right of pre-emption in 
the wajileul-arz is contained in clause 
8 of that document which runs as fol- 
lows :— , 

“Our. shares are free from sale 
or mortgage. If in future any co-sharer 
wishes tò transfer his share whole or 
in part he will have power to do SO 
subject to the tight of pre-emption." 

The first argument is that the entire 
village had been free from saleor mort- 
“no sale or mortgage had ever 
taken pláce in this village, and it is, 
therefore, contended that no custom of 
pre- -enfption could possibly have grown 
up. We are unable to accept this con- 
tention. It has never been laid down 
that in order to prove ghe existence of 
a custom it is necessary to establish 
that s&les or transfers had taken place 
priore to the establishment of that 
custom. It may well have been that 
the custom was so strong and so invari- 
ably complied with that no  co-sharer 
had the eourage of selling the property 
to a stranger. Their obedience to this 
eustom continued for a very long. time 
would prevent any actual sale from 
taking place. From the mere fact that 


. no sale or mortgage had taken place it 


cannot, therefore, “follow that the cutsom 
cannot possibly exist. 

. The other "argument. 
clause in question the words “in 
future” are used. It has been laid 
down in # number of cases that any 
such words or the use of the future 
tense in no way negatives the existence 
Sf the custom of pre-emption. At the 
time that the 4wajib-ul-arz was framed 


is that in the 


' there were no less than ten co-sharers 


and there is -nothing else in the history ` 


of this willage which would indicate 
that it was impossible for a custom of 
this kind to have grown up. We are, 
therefore, unable to agree with the 
learned, Subordinate J udge that the 


entry. in this clause by itself indicates 


that it was not a recòrd of custom. 
Having regard to the rules which were 
hen in force we are entitled to presume 
hat jn the abserice of anything indicat- 


ing that it was a mere contr me the record 
was one of custom. 

The-next questione is whether, if the 
record was one of custem, this custom. 
was co-extensive with the Muhammadan 
Law or notie. whether it was part of 
the existence of this custom that the 
rules of the Muhammadan Law in regard 
to the making of the two demands were 
to be observed. In a case where the 
particulars of a custom are fully set 
forth and any of these particulars are 
contrary: to or inconsistent with the 
Muhammadan Law, it is apparent that 
that custom cannot be co-extensive with 
Muhammadan Law. Where: we have 
the existence of a right of pre-emption 
without specifying how that right 
is to be enforced or exercised, or with- 
out laying down the full particulars of 
that custom the presumption is- that 
that right of pre-emption is in accord- 
ance with the rights allowed by the 
Muhammadan Law. This view has been 
laid down ina number of cases of this 
Court, Jagdam Sahai v. Mahabir Prasad 
(2) and Zamir Ahmad v. Abdul Razzak 
(3). These cases have also been followed 
in subsequent cases. 

We have, therefore, come to the con- . 
clusion that a custom of pre-emption 
does exist in this village and that it is 
part of that custom that the two de- 
mands would have to be made in order 
that the plaintifis could succeed. As 
already noted the plaintiffs alleged 
in the plaint that they had made ‘the 
two demands. 

In this view of the matter it is wholly 
unnecessary to consider if the record 
was one of contract, whether that con- 
tract is enforceable now and whether 
it can be taken advantage of by the 
plaintiffs. 

The main question of fact to be con- 
sidered then is whether the two de- 
mands Alleged in the'plaint to have 


- been made were performed in fact, and 


whether their performance was in strict 
accordance with the Muhammadan Law. 


no 2 A.L.J. 482; A. W. N. (1905) 190; 28 
p "29. Ind. Cas. 993; 13 A. L. J. 701; 37 A. 
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JAGMOHAN PRASAD 9. BRIJENDRA BAHADUR SINGH. . 


: We have.already remarked that the 
learned Subordinate Judge has dis- 
believed the oral evidente of the plaintiffs 
on this point. E s 

The story told by the plaintiff is as 
follows :—On Katik Badi Parwa, 1327F. 
(corresponding to the 10th October 1919) 
one Sarju Tiwari went to Jagmohan 
Misir, plaintiff No. 1, and told him that 
Sita Ram and Kidar Nath were going to 
execute a sale-deed in favour of Jhullar 

Singh also known as Bijai Indar Bahadur 
Singh. Jagmohan Singh got this in- 
formation a gharri (about 2 hours) after 
sun-rise. He immediately asked his 
brother Ragho Partap Misir to go to 
Robertsganj at once as he had a right 
of pre-emption in respect of that prop- 
erty and that.he was ready to pur- 
chase it. He gave bim certain currency 
notes also. Ragho Partap Misir then 
ordered an elephant and rode on the 
elephant to Robertsganj. It may be 
noted that Robertsganj is at a distance 
of 12 miles from Semri, the residence 
of the plaintiffs. Ragho  Pratab states 
that he arrived at Robertsganj some 
time about 11 o'clock and found that 
the sale-deed was being actuallya faired 
out. The statement of Ragho Partap is 
to the effect that he proceeded to the 
place where Sita Ram, Kidar Nath and 
Jhullar Singh were. They were in the 
Club house. He told Sita Ram and 
Kidar Nath that they should negotiate 
with them as they had aright of pre- 
emption. He told them that he was 
ready to execute the sale-deed, that he 
had a right of pre-emption and that 
why were they purchasing quarrel and 
causing the .sale-deed to be .executed. 
The vendee is said to have declined to 
offer the property to Ragho Partap. 
Plaintiff No. 2 stayed in the village till 
the next day and then early in the 
morning he went to the house of Hari 

. Har Prasad and told him that the trans- 
action could not be settled afd asked 
him to write out an applicution for 
filing objection in the office of the Sub- 
Registrar at the time when the document 
was going to be registered. Ragho Par- 
tap states that this application had been 
written out partially when he received sud- 
denly information that his wife was dead 


and he accordingly left the place before 
the application could ba completely 
faired out. It is admitted by both par- 
ties that on the llth Octoberthe sale- 
deed was presented for registration and 
at that time an application evas* filed 
by Wazir Ali, the elephant' driver of 
the plaintiffs. This applieation stated 
that Sita Ram had settled negotiations 


with the petitioner regarding the sale - 


of the property and in spite 6f it he 
had presented the deed for registra- 
tion in favour of Bijai Indar Bahadur 
Singh, that in accordance with the con- 
ditions laid down in the wajib-ul-arz 
Sita Ram had no right to execute a 
sale-deed in favour of any other person 
and that the petitioner was a bona fide 
purchaser of the shares in tbe said 
villages. .The application was filed 
through Wazir Ali on behalf of Ragho 
Partap Misir. Wazir Ali then returned 
to Semri and handed over the applica- 
tion with the endorsement of the Sub- 
Registrar that he had nothing to dowith 
the application and that the applicant's 
remedy was to sue in the Civil Court. 
Afterreceiving this application Jagmohan 
Misir then ordered his horse and rode on 
horseback to the village Mukarsin, where 
the vendee resides, and asked him why 
he got the sale-deed executed in his 
favour when he himself had a right of 
pre-emption. He told Jhullar Singh, 
that once he had sent his brother to 
Robertsganj and he asked him not to 
purehase the property buf he did not 
listen to him; and after that he came 
to him and asked him not to purchase 
the property but he did nf listen-to 
him. He told him that he had a right 
of pre-emption and still he paid no 
heed and, therefore, he had come agair 
to assert his right of pre-emption. 

The first point to consider is whether 
this story is to be helieved. The learn- 
ed Subordinate Judge has rejected it 
altogether. The main ground for dis- 
believing the story which appealed to 
the learned Subordinate Judge is that 
the sale-deed purports to bear date the 
16th August 1919., It is also not'esfgb- 
lished that ther was ny previous 
binding contract Retween the vendor 
and the plaintiffs which might have 
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entitled the plaintiffs to institute a suit 
for the specffic performance df the pre- 
vious contract. The learned Subordinate 
Judge, thereforé, thought*that there was 
no “motive for ante-dating this ap- 
plication.” He, therefore, came’ to the 
conclusion that the document, the 
stamp for which had been purchased 
on the':18th June 1923, was executed 


‘on the [6th August, which is the date 
- which it bears. 


“Without coming to any 
definite conclusion that the sale-deed 
was actually faired out on the 16th 
August, we have come to the conclusion 
that the story that Regho Partap went 
to.Roberjsganj on the 10th October and 
arrived there at the time wlien the sale- 
deed’ being faired out cannot be believ- 
ed. e story that next day when the 
application of objection was being written 
out he liad to leave the place suddenly 
because he received’ inéormation as to 
the death of his wife is also difficult to 
believe. The application, which has been 
produced in this case is a very short 
one. It begins by saying that this is 
an application on behalf of Ragho Partap 
filed through Wazir Ali: Ragho Partap 
admits that part of this application had 
already been written before hé received 
information and left the place. It is 
clear, therefore, that as soon as the peti- 
tioner bégan to write the applieation 
it was the intention ofthe plaintiff that 
it would be filed through Wazir Ali, 
for we find, this recital even in the 
very first line of this application. We 
also find it difficult to believe that the 


: plaintif was in such a great hurry as 


not to be able to wait till tlie com- 
pletion of this' application. The cóm- 
pletion of the application cowld not 
have taken more than à few minutes 
and it would have been best for plaintiff 
No. 2 to have signed the application 
himself instead of feaving it to be signed 
by Wazir Ali. It might well have been 


that. the plaintiff did not go there at all 


butsent the application through Wazir 


“Ali or it may be that when he got there 


he did not find anybody and did not like 
to «wait and left the servant to get this 
application written out. We find it diff- 
cjilt to believe that Ragho Partap arrived 
just at, the psychological moment when 

. ` 


the sale-deed was being faired out on th? 
10th October 1919, Having regard to all 
the circumstances we agree with the 
finding of the Coert below that no 
demand whatsoever was made by Ragho 
Partap on the 10th October 1919. * The 
way in which the first demand was 
made by Jaàgmohan Misir is not quite 
clear. According to his own statement 
lie had' learnt on the 10th that the 
vendor was going to execute the sale- 
deed and not that the sale-deed' had 
actually been executed. One would; 


therefore, have expected’ that Ji agmohan 


would only authorise his brother to: go 
and make the demand and not that 
Jagmohan would make the demand im- 
mediately. The words which: he uses 
may, however, be interpreted to mean 
that lie did make a demand, himself 
Whereas the words used’ by Raglio Pàrtap 
suggest that Jagmohan had merely 
authorised Ragho Partap to go and make 
a demand. Ragho Partap has stated 
“My brother Jagmohan told me that I 
should prepare in haste as Iwill have 
to go to Robertsganj. He asked me to 
tell Sita Ram that he (my brother) had 
negotiated with him and’ that why he (Sita 
Ram) wasnot going to executein his favour 
on being instigated; he was ready to pur- 
chase it and that he had' got a right of 
pre-emption.” It is not suggested. that 
Ragho Partap had made any first de- 
mand other than the one said to Have 
been made on the 10th of October’ at 
Robertsganj, nor can it be contended 
that Jagmohan Misir made the first de- 
mand immediately on receipt of the 
information from Wazir Ali when the 
latter returned from thé registration 
office. We may note Here that the 
plaintiff are Hindus living in an out 
of the way village. It is not, therefore, 
very probable that they would be inti- 
mately familiar with the strict method 
in which demands have to'be performed 
under the Muhammadan Law. . Having 
regard to all'these circumstances we Have 


come to the conclusion that there is no ' 


reason for differing from the view taken 
by the learned Subordinate Ji udge-that 
the plaintiff has failed to prove'that any 
valid demands’ . were’ actually per- 
formed. The’ result, therefore; is that 
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this appeal must fail and it is hereby 


dismissed with cests including. in this. 


Court fees on the higher'scale. 
There are cross-objections filed on behalf 


of the respondents with regard to certain: 


costs that have been disallowed. The 
learned Subordinate Judge has given 
reasons for disallowing costs and we are 


not prepared to differ from him: The. 


cross-objections are dismissed. 

The result is that both the appeal 
and the cross-objections are dismissed 
T costs including fees on the higher 
scale. 


N.H. Appeal dismissed, 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Execution or DECREE APPEAL No. 42 
oF 1923. 

Present :—Mr. Daniels, J. C., and 
Mr. Wazir Hasan, A. J. C. 
BHAGWATI SAHAI—JUDGMENT-DEBTOR 
— APPELLANT 


"versus ý 
MAHRAJ PRAGDIN-—DEOREE- 
HorpER—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 58— 
Hindu joint family—Father and sons—Decree for 
ae of deceased father—Family property, whether 
liable. l . 

In the case of debts contracted by the father of 
a Hindu joint family the whole of the family prop- 
erty, and not merely the father's share, can be 
sold under a decree passed after the father’s 
ine in terms of section 53 of the Civil Procedure 

ode. 

Case-law reviewed. 

Appeal from an. order of the Sub- 
Judge, Sitapur, dated the 30th May 1923, 
passed in execution proceedings of 
Original Suit No. 242 of 1920. ° 

Mr. Hyder Husain, for the Appellant. 

Mr. M. Wasim holding brief of Messrs. 
A. P. Sen and H. K. Ghosh, for the 
Respondent. i 

JUDGMENT. 


Daniels, J. C.— This appeal .arises 
d 


out of execution proceedings. Nan 
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Kishore and other persons executed a 
mortgage by conditional gale. The 
principal of that mortgage has been 
satisfied. They, however, obtained from 
this Court after Nand Kishore’s death a 
decree which 15 substantially in terms 
of section 53 of the Code “of Civil 
Procedure against a number of defend- 
ants among whom is the appellant, 
Bhagwati Sahai, who is Nand Ki$hore's 
son. In execution of that decree they 
seek to bring to sale the property of 
Nand Kishore and his son which was 
originally mortgaged and their claim 
has been allowed by the Court below. 

Two questions have been argued in 
support of the appeal. The first» is that 
to: allow the property originally mort- 
gaged to be brought to sale in execaition 
of this decree would be to defeat the 
rule laid down in Sahu Ram Chandra. v. 
Bhup Singh (1) and cannot be allowed. 
In support of ® this contention an 
unreported single Judge decision of this 
Court has been relied on. We think 
that the facts of that decision are 
distinguishable. In this case the decree 
which this Court passed: was clearly 
intended to be a decree in terms of 
section 53 of the Code of Civil Procedure 
and it is not open to the appellant in 
execution proceedings to go behind that 
decree. 

The second plea’ is, that even if 
section 53 applies the only’ property 
which could be sold is a share of such 
amount as would have been equal to 
the undivided share held by Nand 
Kishore in his lifetime. In other words, 
if the property was the jointe property 
of Nand Kishore and his two sons, the 
appellant's contention is that only one- 
third share in it can be brought to sale 
under the decree. The decision of this 
question would appear to depend on, 
whether the entire property could have 
been brought to sale if a decree had 
been passed against Nand Kishore in 
his lifetime. If it could, the objector 
cannot be in any better position because 


(1) 39 Ind. Cas. 280; 44 I. A. 126; 39 A. 487 
21 C. W. N. 698; 1 P. GW. 557; 15 A: L. J. 497; 
19 Boni. L. R. 498; 26 O. L.J. 1; 33 M. LJ. 14; 
OO W. N. 439; 22 MeL. T. 22; 6 L. W. 213 

. C). . 
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ihe suit has been brought after his 
father's death when the pious, obligation 
to pay his father’s debts has arisen. It 
is indeed contended that this Court in 
ite decree excluded entirely the question 
of pious ebligation. This*is not strictly 
accurate. "What this Court did was to 
point ouf in its judgment that as the 
pious obligation had arisen when the suit 
was brought it would have been open to 
the deefee-holder to ask for an uncon- 
ditional personal decree against the 
judgment-debfors and not merely & 
decree in terms of section 53, Civil 
Procedure Code. On .the question 
whether the entire family property could 
have been sold under a personal decree 
passed against the father in his lifetime 
thereeis a long string of authorities 
which answer the question in the 
affirmative :— 

Hanmant Kashinath Joshi v. Ganesh 


Annaji Pujari (2), Gadadhar Ramanuj’ 


Das *. Ghana Shyam Das (3), Madhu- 
sudan Das Mohant v. Iswart Devi Debi 
(4, Kurukundi Sama Rao v. Firm of 
Marwadi Vannapi Vajinji (5) and Mohan 
Lal wv. Bala Prasad (6). 
' The rulings of this Court have not been 
uniform and there is one reported Bench 
case in Bharath Singh v. Prag Singh (7) 
which supports the appellant and lays 
down thatonly theundivided joint interest 
of the father could be sold. It may, 
however, be pointed out that the case in 
the Allahabad High Court in which that 
decision was referred to and followed was 
subsequently overruled by a later 
decision gf the same Court in Mohan 
Lal v. Bala Prasad (6). It may also be 
pointed out that there is a direct 
„decision of the. Calcutta High Court on 
the interpretation of section 53 of the 


51.lnd. Cas. 612; 43 B. 612; 21 Bom. L. R. 


47 Ind. Cas. 212; 3 P. L. J. 533. 
(n 61 Ind. Cas. 25; 48 O. 341; 24 O. W.N. 
E 71 Ind. Cas. 153; 46 M. 64; (1992) M. W. N. 
7Q 4f M. L.J. 745; (1993) A. I. R. (M.) 36; 32 
MeL. T.9; 1T L.W. 661. * o 
(8) 69 Ind. Cas. 754; 44 A. 649; (1922) A.L R. 


o. (A) 310 


. e. à 
(7) 43 Ind. Cas. 291; 20 O C 311; 5 O. L. J. 9. 
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Civil Procedure Code which.specifically 
lays down that the* whole of the 
ancestral property ‘and not merely 
father's share can bg sold under a decree 
passed in terms of section 53 of the Code 
of Civil Procedure. In my opinion, 
therefore, the pleas put forward in 
appeal cannot succeed and I would, 
therefore, dismiss the appeal with costs. 

Wazir Hasan, A.J. C.—I agree 
that the appeal should be dismissed. 
If the interpretation of section 53 
of the Code of Civil Procedure 
is that only such of the property of the 
deceased can be seized in execution of a 
simple money-decree which could have 
been seized if the decree had been passed 
against the deceased and steps had been 
taken to execute it by seizing that 
property in his lifetime, I should hesi- 
tate very much to hold that the whole 
of the joint family property could be 
attached in execution of the present 
decree; but if, on the other hand, the 
interpretation of section 53 is that every 
property of the deceased could be 
sold in execution of the decree which 
could be seized after the death of the 
deceased judgment-debtor, it would 
follow that when this property has 
reached the hands of the descendants of 
the deceased judgment-debtor the duty 
of paying the debts of the deceased 
would arise under the principle of pious 
obligation and in that event the whole 
of the property could be attached and 
sold. The latter interpretation seems to 
have been accepted in the case of 
NM Prosad Singh v. Basant Lal 
(8). 
By the Court.—The order of the 
Court is that the appeal be dismissed 
with costs. 


N. H. Appeal dismissed. 


(8) 16 Ind. Cas. 970; 16 C. L. J. 85. 
° e a 
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CALCUTTA HIGH COURT. : 
LETTERS PATENT APPPEAE IN APPEAL FROM 
ORIGINAL DEOREE No. 118 or 1922. 

: . July 12,1923. > s 
Present :—Sir Lancelot Sanderson, KT., 
Chief Justice, Justice Sir Asutosh 
Mookerjee, Kr., and Justice Sir 
N. R. Chatterjea, Kr. 
RAGHUMULL KHANDELWAL— 
APPELLANT 

VETSUS ` : 2 
Tus OFFICIAL ASSIGNEE or 
CALCUTTA AND OTHERS— 
RESPONDENTS. 

Partnership— Agreement providing for payment of 
commission—Share of profits—Contract Act (IX of 
1872), s. 289— Interpretation of Statutes, principles 
0f— Construction of deeds, rule of. 

Ina memorandum of co-partnership agreement 
it was provided, "the said D Will be in charge 
of the firm and devote his whole time in the 
business of the firm and will get Rs. 500 per 
month as his remuneration over and above 10 

: per cens. as commission on the net profits of the 
usiness exclusive of all the cost, expense for 


payment of rent, taxes, municipal license, salaries . 


of servants and all other charges and expenses 
to be incurred on partnership business but he 
will get no- shares of profit of the firm.” Ina 
suit for a declaration of the shares of the profits 
and that the partnership stood dissolved, the 
question was whether D was a member of the 
partnership : 

Held, that reading the agreement as a whole 
the intention of the parties was that D should 


be a partner in the firm, and that the 10 per- 


cent. of commission which was to he received 
by him was a share of profits within the mean- 
ing of section 239 of the Contract Act. [p. 23, col. 2.] 
, in interpreting a Statute the proper course 
is, in the first instance, to examine the language 
of the Statute and to ask what is its natural 
meaning, uninfluenced by any considerations 
derived from the previous state of the law, and 
not to start with inquiring how the law pre- 
viously stood, and then, assuming that it was 
probably intended to leave it unaltered, to see 
if the words of the enactment will bear an interpre- 
tation in conformity with this view. [p. 22, col. 2.] 
, Per Mookerjee, J.—In construing a deed, the true 
rule is not to take one term of the contract 
and raise a presumption therefrom, but to as- 
certain the whole scope of the agreement by 
reference to all its terms. [p. 24, col. LJ 
_ Letters Patent Appeal against the 
. Judgment of Mr. Justice Woodroffe and 
Mr. Justice Richardson. 

| JUDGMENT. 
. Woodroffe, J.—The issue in this 
case is whether the appellant is a partner 
of a firm of which the plaintiff-respond- 
ent and the respondents H. C. Ghosh and 


QD. N, Sircar were admittedly partners. 


He says he was not, but was a manager 
who got Rs. 500 per month and 10 per 
cent. commission calculated on the net 
profits of the business as his remunera- 
tion for managing the firm. Thg learned 
Judge has held-that he is a partner and 
has passed a decree which both sides 
admit is not a good decree, for it makes 
no provision for any share of ‘profits 
going to the defendant who is feund by 
the judgment to be a partner. I will 
exclude from consideration a letter by 
the contesting respondent, Raghumull, 
who now says that the appellant is a 
partner but which letter stated that he, 
Raghumull, was the owner of the business 
and the appellant was only to have a 
monthly allowance, apparently ag re- 
muneration ofhis management. 

It may be admitted- at once that the 
memorandum of agreement ofthe part- 
nership contained provisions which can 
be referred to, to show that the appellant 
is, as the respondent contends, a partner. 
The question is whether they can be ex- 
plained, or if not, whether they out- 
weighed the considerations to which I will 
refer. Thus the document is called a 
memorandum of partnership agreement. 
The parties to the document are said to 
be desirous of starting a partnership 
business and, in clause 12 the appellant 
and H. C. Ghosh are directly called 
managing partners and clause 23 con- 
templates an act by the appellant which 
might be a ground for dissolution of 
partnership by the Court. I may 
here say that calling & man partner or 
a man calling himself a parner does 
not make him such. It must be seen 
whether the provisions under which the 
parties come together do constitute in. 
law and fact à partnership. Apart from 
this, the document being loosely drawn it 
is possible to construe these references to 
a partnership in such 4 way as gives effect 
to them without affecting the appellant's 
contention. Thus the memorandum was 
in fact aco-partnership agreement as re- 
gards three of the parties to it. All of 
them again may have been desirous ef 
starting a partnerslfip busipess in whieh 
their respective positions were to he those 
specified in the deed” without referring. 
for the moment to the gaestion whether. 

* e e 
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the position assigned to the Appellant 
amounted to*a partnership sc far as he 
was concerned. The other two points to 
which I have referred have for whatever 
théy are worth greater weight. Reliance 
is also pfaged on the fact that the name 
of the appellant was used for the firm 
and he was given considerable powers. 
But this may mean that the respondent 
Lala Raghumull who was supplying the 
capital was desirous of having the ad- 
vantage of an English name for the firm. 
and wisely enough left the management 
to a:man who presumably knew 
ka an which was that of the partner- 
ship . | 

The ground upon which I . would 
decide this appeal is this: A person 
may share in profits and yet not be a 
partner. But a person cannot be a 
partner without sharing in profits. If 
he does not share in pmefits he may be 
called, a partner, but is not in law or 
fact such. The, question in short is, was 
the &ppellant to have a share in the 
profits. This-is the whole question in 
short which arises in this appeal. 

To fne it seems clearon a construction 
of the document that he was neither to 


. Share in the profits nor to share in the 


loss. As regards the profits the 5th 
paragraph of the agreement says: “The 
said Mr. Dorian Evans will be in charge 
of the firm and devote his whole time 
in the business of the firm and will get 
Rs. 500 per month as remuneration over 
and above 10 per cent. as commission 
‘on the net profit of the business exclusive 
of all the,cost expense for payment of 
rént, taxes, municipal license, salaries of 
servants and all other charges and ex- 
.penses to be incurred in carying on 
partnership business but he will get no 
shares of profit of the firm." After 
having stated expressly that he will have 
no share in the ‘profits of the firm 
thè next paragraph proceeds to 
allocate to the other three persons the 
shares which they are to gét, and states 
‘that “Babu Lala Raghumull will get 12 
ànnasshare, H.C. Ghosh wil get .2-6 
amnas share and Baby D. N. Sircar will 
get 1-6 annas share in the profits of the 
said business." This exhausts the whole 
16 annas of profits, 
TU re : A 
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'As regards loss paragraph 19 says: 
"If the firm suffer any “loss Mr. Dorian 
Evans.will get his monthly remunera- 
tioneregularly, but he willnot get any 
commission and the other partners will 
be liable for the said loss according to 
their shares." 

Apparently to meet the case that the 
appellant is nota partner the plaint alleges 
in paragraph 1 that the appellant was 
to get besides remuneration at the rate 
of Rs. 500 a month, 10 per cent. of the 
profit and loss and the balance of 90 per 
cent. of the profit and loss was to be 
divided between and borne by the 
plaintiff and the defendants Hari Charan 
Ghosh and Dina Nath Sirear according 
to the shares mentioned in paragraph 6 
of the agreement to which I have referred. 
But this is not what the agreement says. 
The agreement does not say that the 
appellant was to have 10 per cent. of 
the profit and loss, but 10 per cent. was 
given to him as a commission which was 
caleulated on the amount of the net 
profit, which is a different thing. On 
the contrary the agreement expressly 
says that he is to have no share of the 
profit of the firm and is not to be liable 
for any loss. I am unable to agree that 
a commission, the amount of which is 
calculated on the net profits, is the 
same as a share of the profits. Such 
4 provision is a well-known one and 
&cted upon here, namely, the payment 
to persons as managers of a fixed 
salary together with a commission 
calculated on the net profits. This I 
think is done without it being supposed 
that the recipient of the commission 
thereby becomes a partner. Moreover, 
as I have said, clause 5 in express terms 
states that the appellant is not to get 
any share of the profits of the firm, and 
to make it stil more clear, clause 6 
which does set out the shares of the pro- 
fits altogether excludes the appellant. 

This point appears to me to have such 
force as to justify me in differing from 
the opinion of my learned brother in 
this matter—a course which I might 
otherwise have hesitated to’ take, Seeing 
that his opinion is also that of the 
learned Judge whose judgment is under 
appeal As in my opinion the appellant 
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was not to share in the profit or loss 
it was not a partnership and this is 
what he contends. In my opinion. the 
appeal ought to be allowed with costs 
and the suit as regards the appellants 
should be dismissed with costs. 
Richardson, dJ.—The question 
whether the appellant, Dorain Evans, is 


a partner in the firm of Dorain Evans - 


& Co. turns on the terms of a written 
agreement, dated the 15th June 1919. This 
‘document describes itself asa “memo- 
randum of co-partnership agreement” 
among four persons, the plaintiff, 
appellant, and the other two defendants 
in the suit H. C. Ghosh and D. N. 
Sircar (not represented before us) This 
general description of the nature of the 


agreement is followed by the words: 


"Whereas the said persons are desirous 
of entering into & partnership business 
upon (sic) on terms and conditions 
hereinafter contained, viz.,” the sentence 
such as it is, is never grammatically 
finished but though the English may be 
imperfect and the language rough, prima 
facie no words could more clearly and 
unequivocally express the intention of 
the four persons to become partners on 
the terms and conditions which are then 
set out in separate clauses numbered:from 
1to23. - 

By clause 1 the firm’s name was to be 
Messrs. Dorian Evans & Co. 

By clause 2 the capital of the firm 
Rs. 1,00,000 was to be supplied by the 
plaintiff who in addition to his share of 
the profits was to receive interest on this 
amount at the rate of 6 per cent. per 
annum. 

. By clause 3 the firm wasto continue 
for a period of five years commencing 
from the lst July 1919. 

Olause 4 provides: “That the part- 
nership business shall be that of.hard- 
ware but partners may include other 
business with their mutual cons&nt." 

Clauses 5 and 6 upon which the Appel- 

- lant takes his stand are as follows :— 

"5. That the said Mr. Dorian Evans 
will be in charge of the firm and devote 
his whole time in the business of the 
firm and will get Rs. 500 per month 

“as his remuneration over and above 10 
"per cent. as commission on the net 


the ` 


profit of the business exclugve of all'the 
cost expense for payment-of rent, taxes, 
municipal license, salaries of servants 
and all other charges and expenses 
to be incurred in carrying on, paytner- 
ship business but he will get no shares 


: of profit of the firm. 


6. That the Babu Lala Raghumull 
will get 12(twelve) annas shares and 
H. C. Ghosh will get 2-6 annas shares 
and Babu D. N. Sirear, will get 1-6 
annas shares in the profits of the said 
business." ` 


These two clauses should be read with 
the first sentence of clause 19 which 
runs:— 

‘Tf the firm suffer any loss, Mr. Dorian 
Evans will get his monthly remuneration 
regularly but he will not get any com- 
mission and the other partners will be 
liable for the Said loss according to 
their shares." . 

Clause 7 like many others is badly 
expressed but quite intelligible. Dorian 
Evans is to remain in charge of the 
firm, to devote allhis time to improving 
the business with all his effort and H. C. 
Ghosh is to devote his whole time to 
the firm and to supervise the sale -de- 
partment. 

In clause 12 Dorian Evans and H. C. 
Ghosh are described as “managing 
partners.” f 

By clause 14, the general management 
of the firm is to remain entirely in the 
hands of Dorian Evans and H..C. Ghosh. 

Clause 15 empowers the same two 
persons to appoint and to discharge the 
servants of the firm. s 

Clause 20 is also of some importance 
on the point ofcontrol It reads:— . 

"If any big job of value of above 
Rs. 25,000 (twenty-five thousand) is taken 
in hand all the partners should be con- 
sulted and the permission ofthe capjta- 
list partner Lala Raghumull be taken." 

Clause 23 is in the nature of a penal 
clause. If Dorian Evans and H. C. Ghosh 
do certain things, and inter alia, if they 
"do or suffer any aet which would *be 
ground for disselhtion of. the partnfer- 
ship by the Court,”, then the plaintiff as 
capitalist partner, “may within three 
calendar months after «becoming aware 
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thereof by notice in 
the partnership.” 
My learned brother's view makes me 
diffident of my own. Otherwise I should 
have. thought that under this deed the 
appéllart,was undoubtedly the partner 
of ine plaintiff and the other two defend- 
anis. . 

“It is said that clause 5of the agree- 
ment expressly states that the appellant 
wil Bet no shares of profit of the 
frm." In my opinion that can only 
mean in the context that he is to get 


writing determine 


no share other than the share already ` 


provided for, namely, a salary of 
Rs. 500 a month and acumen di 10 
per cent. on the net profits. The first 
Sentence of clause 19 supports this con- 
struction. If the appellant was not a 
partner but a mere servant or manag- 
ing agent, what was the necessity of 
providing that ifthe ferm should suffer 
loss he should still “get his monthly 
remuneration regularly.” The view that 
the tppellant was a. partner is Also 
supported by the powers of control and 
management conferred on him and H. C. 
Ghosit by: such clauses as 4, 19, 14, 15 
and 20. The appellant was to have at 
least an equal voice in the manage- 
ment with H. C. Ghosh. 

No doubt if clauses 5 and 6 are 
abstracted from the rest of the docu- 
ment, I should agree that they point 
to the appellant being a mere servant 
or manager remunerated by salary and 
by à commission on the profits. | 

But the intention of the parties must 
be gathergd from the agreement as a 
whole. The agreement as a whole, as 
I read it, plainly manifests the intention 
of the parties to it, including the appel- 
ant, to enter into partnership with one 
another. The appellant, in my opinion, 
became à partner unless it can be said 


that the receipt of a fixed salary or. 


of & commission on the net profits can 
never in law. amount to sharing in the 
profits within the meaning of section 
239 of the Contfact Aet which defines 
"partnership" as the relation subsisting 
between persons .“whtehave agreed to 
combine their property, labour or skill 
in some business afd to share the profits 
thereof between them,” < 
e . 
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A commission of lO0*per cent. on the 
net profits is a fixed-share of those pro- 
fits and the argumentfor the appellant 
seefns merely to resüscitate a distinction 
which has been abandoned with the 
rule that any "participation in the net 
profits of a business made the parti- 
cipant liable as a partner to third per- 
sons.” In the leading case of Mollwo 
March & Co. v. The Court of Wards (1), 
the Privy Council stigmatized this rule 
as “evidently an arbitrary one.” Their 
Lordships continue:—'" Whilst it was sup- 
posed to prevail, much hardship .arose 
from its application, and a distinction, 
equally arbitrary, was established be- 
tween a right to participate in profits 
generally as such, and arigbt to & pay- 


‘ment by way of salary or commission 


in proportion (to use the words of Lord 
Eldon) 'to a given quantum of the 
profits'." . 
Further on their Lordshipssay:— 
“This distinction has always been ad- 
mitted to be thin, but it may be observed 
that the supposed rule itself was arbi- 
trary in the sense of being imposed by 
law and of being founded on an as- 
sumption opposed in many cases to the 
real relation of the parties; and when 
the law thus creates a rule of liability 
and a distinction both equally arbitrary, 
the distinction which protects from 
liability is entitled to as much weight 
as the rule which imposes it.” . 
Their Lordships go on to point out 
that the necessity of resorting to these 
fine distinctions had been greatly lessen- 
ed since the rule or presumption itself 
had lost the rigid character it was 
originally supposed to possess and the 
conclusion of the matter is thus stated:— 
“Tt appears to be now established that 
although aright to participate in the pro- 
fits of trade is a strong test of partnership, 
and that there may be cases where, from 
such pafticipation alone, it may, as a 
presumption, not of law but of fact, he 
inferred; yet that whether that relation : 
does or does not exist, must depend on the 
real intention and contract of the 
parties." 
(1) L A. Sup. Vol. 86; 18. W.R. 384; 10 B. Ln 
R. 312; 3 Sar. P. C. J, 168; 9 Moo, P, C. (x. s.) 214 
WER, 495, : 
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: Tt is true that theseeobservations were 
made with reference to the liability of 
an alleged partnes.to third persons but 
the reasoning has its application, and has 
in fact been applied,. where the question 
arises between the parties to the agree- 
ment which is alleged to constitute a 
partnership. . 

The English Law on the topic as it 
stood after the leading case (an Indian 
case be it noted) was codified in clause 
(3) of section 2 of the Partnership Act 
of 1890 (53 & 54, Vic, c. 39). 
clause lays down the general rule and 
then applies it to particular cases dealt 
with in sub-clauses. The general rule 
and the relevant sub-clause (b) read .as 
follows :— 

“The receipt by a person of a share of 
the profits of a business is prima facie 
evidence that he is a partner in the 
business, but the receipt of such a share, 
or of a payment contingent on or varying 
with the profits of a business, does not 
of itself make him. a partner in the 
business ; and in particular— ; 

“(b) A contract for the remuneration 
of a servant or agent of a person- engaged 
in a business by a share of the profits 
of the business does not of itself make 
.the servant or agent a partner in the 
business or liable as such." 
` The principle thus accurately expressed 
holds true as I conceive as much in India 


and in England. If thatis so and if due 


emphasis be laid on the words “of itself” 
which I have (italicised) underlined, 
then upon such an agreement as that 
before us the burden would seem to be 
on the appellant to show that he is not a 
‘partner rather than on the plaintiff to 
show that he is. 

I do not, I may add, accept the 
. suggestion of the learned Judge (it was 
a mere suggestion and not the ground of 
his judgment) that the appellant was in 
. Some way estopped from contending that 
as between himself and the other parties 
to the agreement he was not a partner. 
If two parties agreed together on terms 
repugnant to and ineonsistent with the 
partnership relation, they would not be 
partners in the legal sense inter se, 
however, the term might be loosely or 
‘mistakenly used. in the. agreement and 

. 


The’ 


. to be partners. 


whatever fights third parties might have 
against either of them on the principle 
that he had. feld himself out as, a 
partner. But» that is not the present 
case. Here as it seems to me, regard 
being had to the agreement as a whole 
clauses 5 and 6 not only can but ought 
to be construed in a.sense cohsistent 
with the partnership relation.e In the 
agreement which came before the Court 
in Walker v. Hirsch 42) the word 


* partner" was not used, nevertheless 


the question whether Walker was a 
partner was taken to the Court of Appeal. 
It was decided that he was not a 
partner partly on the ground that he 
had no voice in the management of the 
business. 

Much was made here of the imperfec- 
tions of language and the want of art 
in this agreement. But any argument 
founded on the form of the agreement 
as opposed to its substance cuts, both 
ways. It may be possible to say that 
the terms “ partner” and “ partnership” 
were loosely used. But the terms are 
common business terms and it is much 
more likely that they were used in their 
usual- legal and business. sense and that 
clauses 5 and 6 were badly constructed. 
` In my opinion these four persons 
knew what they wanted. They wanted 
In the agreement before 
us they sufficiently stated their intention 
to be partners and nothing therein 
contained .is necessarily inconsistent 
with the appellant being a partner. I 
have no doubt that.the appelant would 
have claimed the rights of a partner if 
it had been to his advantage to do so. 
I hold, therefore, that the appellant is a 
partner with all the rights and liabilities 
of a partner compatible with the 
express terms of the agreement, and if 
the decision rested ‘with me, I shoyld, 
with great respect to my learned brot er, 
dismiss the appeal with costs. 


Sir B. C. Mitter and Mr S. N. 
Banerjee, for the Appellant. ° > 

Messrs. H. D. Bóse and S. K. Chaka- 
barti, for the Official Assignee, Respond- 
ent. » . 

2) (1884) 27 Oh. D. 460; *54 L. J, Ch. : 
uhh, do W. R.99, |e. Doa 5; 15 
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JUDGMENT. 

Sanderson, C. .—This is an 
appeal by the plaintiff in the suit, one 
Raghumyll Khandelwal, “and the re- 
spondent “is the Official Assignee 
representing the estate of one Dorian 
Evans, Who was the first defendant in 
the suit. E 

The suit was brought against Dorian 
Evans, Hari Charan Ghosh and Dino 
Nath Sircar om the allegation that there 
was a partnership between the plaintiff 
and the defendants: and, the prayers 
were for a declaration of the shares of 
the parties in the partnership and for a 
declaration that the partnership stood 
dissolved on thé 21st of December 1920 
and for incidental reliefs. 

The sole question which we have to 
consider is whether Dorian Evans was a 
member of the partnership, which 
admittedly existed between the plaintiff 
and .the other two defendants and, the 
question depends upon the construction 
za ae agreement, dated the 15th June 
1918. , : 

My learned brother Mr. Justice 
Greaves who tried this suit came to the 
conclusion that Dorian Evans was a 
partner in the firm. 

There was an appeal by Dorian Evans 
to the Appeal Court, and the appeal was 
heard by my learned brothers Mr. Justice 
Woodroffe and Mr. Justice Richardson. 
These two learned Judges differed in 
their opinion, Mr. Justice: Woodroffe 
-holding that Dorian Evans was not a 
partner amd Mr. Justice Richardson 
holding that he was a partner. The 
result was that the opinion of Mr. Justice 
` ‘Woodroffe prevailed and the appeal was 
' allowed. 

This appeal is under the Letters 
Patent against the decision of Mr. Justice 
Woodroffe. 

fre terms of the agreement have been 
so fully dealt with in the judgments of 
both the learned Judges, who heard the 
appeal, that I do not think it necessary 
to*go*through the clauses in detail It 
is*sufficient for me te say that but for 
clauses 5 and 6 of the agreement, in 
my opinion, there could not be the 
smallest doubt ¢hat Dorian Evans was a 
partner of the*firm in question, * 


- Do» 


The section of the Contract Act which 
applies to the matter is section 239 
whith runs as follows: “Partnership is. 
the relation’ which subsists between 
persons who have agreed to contbine 
their property, labour, or skill in some 
business, and to share the profits thereof 
between them.” ‘Fhat is the definition 
of partnérship within the meaning of 
the Contract “Act: and, I desire to 
emphasize in this case, that which I 
have said on previous occasions, viz., 
that the principle which was laid down 
by Lord;Herschell in the case of The 
Governor.and Company of the Bank of 
England v. Vagliano Brothers (3) should 
be observed when the Court has to 
consider the interpretation which ought 
to be put, upon a section such as that- 
now under consideration. The learned 
Lord said as follows : 

"I think the proper course is in the 
first instance to examine the language of, 
the sias and to ask what is its natural, 
meaning, uninfluenced by any considera- 
tions derived from the previous state 
of the law, and not to start with inquir-. 
ing how the law previously stood, and 
then, assuming that it was probably 
intended ,to leave it unaltered, to see 
if the words of the enactment will bear 
an interpretation in conformity with this 
view. Ifa Statute, intended to embody 
in aCode a particular branch of the 
law, is to; be treated in this fashion, it 
appears K me that its utility will be 
almost entirely destroyed, and the very 
object with which it was enacted will 
be frustrated.” It is on account ofthe 
principle,’ which was thus laid down, 
that I do;not refer to the English cases, 
which were cited tous during the argu- ` 
ment, and I decide this case having 
regard tol the language of section 239- 
of the Contract Act. 

It is mot disputed that the proper test 
is to try dnd to find out from the agree- 
ment, reading it as a whole, what was 
the real intention and contract of the 
parties. Applying that test and having 
regard to, the natural meaning of the 
language used in section 239, I have no 


(3) (1891) A. C. 107 at p. 144; 60 L. J. Q. B. 145; 
64 L, T. 353: 39 W. R. 657; 55 J. P. 676. i 
: g e. 
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doubt that the intention of the parties 
to the agreement was that Mr. Evans 
should be a partner.” ? 

Mr. Justice Woodroffe based his deci- 
sion on the sole ground that in this 
case there was no agreement that Dorian 
Evans should share the profits of the 
business; and I proceed to deal with 
that point. 

Clause 5 provides that “the said Mr. 
Dorian Evans will be in charge of the 
firm and devote his whole time in the 
business of the firm and will get Rs. 500 
per month as his remuneration over and 
above 10 per cent. as commission on the 
“net profit of the business exclusive of 
all the cost, expense for payment of 
rent, taxes, municipal license, salaries 
of servants and all other charges and 
expenses to be incurred in carrying on 
partnership business but he will get no 
shares of profit of the firm.” 

Olause 6 provides that “Babu Lala 
Raghumull: will get 12 annas share and 
H. ©. Ghosh will get 2 annas 6 pies share 
and Babu D:N. Sircar will get 1 anna 6 
pies share in the profits of the said 
business,” making altogether the 16 
annas, 

I agree with my learned brother Mr. 
Justice Richardson's conclusion in respect 
of this. part of the contract. The learn- 
ed Judge said: “It is said that clause 
5 of the agreement expressly states that 


the appellant ‘will get no shares of - 


profit of the firm.’ In my opinion that 
‘can only mean in the context that he 
is to get no share other than the share 
already provided for, namely, a salary 
of Rs. 500 a month and a commission of 
10 per cent on the net profits." I agree, 
with respect to my learned brother, with 
that conclusion except that I should 
substitute the word “remuneration " for 
. “salary.” The learned Judge then pro- 
ceeded as follows: “The first sentence 
of clause 19 supports this construction. 
If the appellant was not a partner but 
& mere servant or managing agent, 
what was the necessity of providing that 
if the firm should suffer loss he should 
still ‘get his monthly remuneration re- 
gularly ^ -— ; 

In my judgment, it is clear that the 
10 per cent, was to be paid to Dorian 


Evans out of the net profit# of the busi- 
ness when they were ascertained, and 
although the words "as commission " 
are used in the agreement, the 10 per 
cent. whieh was to be received by Mr. 
Dorian Evans was a share of profits 
within the meaning of section 239 of the 
Contract Act. e 

The conclusion, therefore, at jvhich I 
arrive, is that Dorian Evans by the 
terms of the agreement had a share in 
the profits and that reading the agree- 
ment as a whole there is overwhelming 
evidence that the intention of the parties 
was that Dorian Evans as well as the 
other three persons should be partners 
ofthe firm. x 

For these reasons I agree with the 
conclusion at which my learned brother 
Mr. Justice Richardson arrived: and, in 
my opinion, tbis appeal should be 
allowed. 

The appellant Raghumull Khandelwal 
is entitled to his costs in the appeal 
before Mr. Justice Wodroffe and Mi. 
Justice. Richardson, and also in the 
appeal before this Court. E 

It was pointed out by Mr. Justice 
Woodroffe that the form of the decree 
was admittedly defective ; consequently 
the decree will be amended in accord- 
ance with the suggestion made by Mr. H. 
D. Bose, the learned Counsel for the 
Official Assignee, as follows:— 

"It is declared that the defendant A. 
H. C. Dorian Evans is a partner of the 
firm of Dorian Evans and Company in 
the plaint in this suit menQgoned and 
is entitled toa remuneration of Rs. 500 
a month and also a commission of 10 
per cent. on the net profit of the business, 
as mentioned in clause 5 of the Memo- 
randum of Partnership, dated the 15th 
of June 1919, and it is further declared 
that the plaintiff istentitled to twelve 
annas part or share of the profits of¢le 
partnership in the plaint.in the suit 
mentioned and the defendant Hari 
Charan Ghosh is entitled to two anda 
half annas share therein and thas the 
defendant Dino Nath Sircar is entitled 
to one and-a-half anna share thereof, and 
are liable for loss in *such shares as men- 
tioned in clauses 6 and 19 of the said 
plait." . | . 
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. Subject to the above modification the 
decree of the Court of first instance is 
restored. . . 

‘Mookerjee, J.—I agree that the 
view taleen by Mr. Justice Richardson 
must be.’upheld. I would not have 
thought it necessary to make any obser- 
vation, but for the fact that there has 
been a difference of opinion between 
Mr. JuStice Woodroffe and Mr. Justice 
Richardson. 

It is concedtd that the relative rights 
of the parties must be determined upon 
a true construction of what is described 
as the memorandum of co-partnership 
agreement made on the 15th of June 
1919 among four persons Raghumull, 
Dorian Evans, H. C. Ghosh and D. N. 
Sircar. The true rule of construction is 
not to take one term of the contract 
and raise a presumption. therefrom, but 
to ascertain the whole scope of the 
‘agreement by reference to all its terms. 
If this process be adopted it is plain 
that there is no answer to the appeal. 


"The introductory paragraph makes it- 


abundantly clear that the memorandum 
was a partnership agreement amongst 
the four persons and that these persons 
desired to start & partnership business. 
The firm itself was named after Evans 
and the next paragraph stated that the 
place or places of business were to be 
determined by agreement of the co- 
partners, i. e., the four persons who had 


entered into*the partnership agreement. © 


The second paragraph entitled the financ- 
ing partner to get interest not from 
three of the four persons but from the 
firm. It is not necessary to examine in 
detail. all the provisions of this agree- 
‘ment but I may refer to paragraph 19 
and paragraph 23. Paragragh 19 leaves 
no doubt that Evans was a partner and 
that he was entitled to get his monthly 
gemuneration regularly while the other 
partners would be liable for loss accord- 
ing to their shares. Then follows the 
sentence “Each partner shall be just 
and faithful to the capitalist partner." 
Tifis ‘I have no doypt refers to all the 
three partners other than the capitalist 
partner. Paragraph 23 placed Evans 
and Ghosh on the same footing in res- 
pect,of certain rhatters, namely, if either 


| 
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of them committed 4 breach of the 
provisions of the” memorandum or 
committed an aet of bankruptcy 
or should become physically unfit to 
attend to the business or committed a 
criminal offence or did or suffered an 
act which would be a ground for dis- 
solution of the partnership by the Court, 
then the capitalist partner might by 
notice in writing determine the partner- 
ship which according to a previous clause 
was to continue for a fixed term of five 
years. To my mind it is inconceivable 
that if Evans had been a mere Manager, 
the partner should have ever contem- 
plated that this result would follow. 
merely because he became physically un- 
fit to attend to the business or commit- 
ted an act of bankruptcy. 

The deed taken as a whole leaves no 
doubt as to the position of Evans, but 
it is urged that the provisions of the 
5th and 6th paragraphs nullify the effect 
of the other clauses. In this connection 
an attempt was made to refer to a deci- 
sion which had no bearing upon the 
construction ‘of section 239 of the 
Indian Contract Act; this codifies the 
law on the subject in this country and 
I agree entirely with the observations 
made by the learned Chief Justice as to 
the danger likely to result if provisions 
of this character were attempted to be 
interpreted by reference to judicial 
decisions which, it is well known, can- 
not be reconciled. Section 239 requires 
that the persons should have agreed to 
combine their property, labour or skill 
in some business, and to share the pro- 
fits thereof between them. The argument 
on behalf of the respondent was that _ 
the Legislature intended to provide that 
the parties should have agreed to share 
in the profits "as such" between them. 
This is precisely what the Legislature 
has not said. Clause 5 provides for the 
payment of Rs.500 as remuneration to 
‘Evans and also 10 per cent. of the net 
profits of the business as commission. It 
is urged that as the 10 per cent of the 
profits was to be paid as ‘commission, 
this was not a share in the profits within 
the meaning of section 239. I do not 
think this contention is well-founded. 
The expression “share of the profits" is 
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simple anda narrow construction ought 
not to be put on it. ' f 

Taking the documgnt as a whole I have 
no doubt that the view taken by Mr. Jus- 
tice Richardson is correct. 

Chatterjea,  J.—The question 
whether Dorian Evans was or wasnot a 
partner depends upon the construction 
of the memorandum of agreement, and 
there can be no doubt, having regard 
to the terms of the document (except 
clauses 5 and 6), that it was intended 
that Dorian Evans was to bea partner just 
as the others. : 

The only question to be considered, 
to my mind, is whether having regard 
to the terms of clauses 5 and 6, there 
was an agreement to share the profits 
of the business between Dorian Evans 
and the other partners: in other words, 
whether the payment of 10 per cent. 
commission of the net profits of the busi- 
ness was a share of the profits of the 
business. The expression “a share of 
the profits" is not defined in the section, 
and Ithink there is no sufficient reason 
for holding that payment of 10 per cent. 
on the net profits is not a share 
of the profits. The question whether 
there was a partnership or not must 
depend on the real intention and con- 


tract of the parties: and, having regard | 


to the agreement.of the parties, taken as a 
. whole, I am of opinion that Dorian Evans 
was a partner. 


W. C. A. Order accordingly. 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
First CIVIL APPEAL No. 85 or 1923. 
. December 18, 1923. 
‘Present:—Mr. Justice Piggott, 
Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 
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An entry headed “custom of pwe-emption” in 
the wajib-ul-arz of a village began by reciting 
the general rule about pre-emption and specifying 
the classes of co-slarers who were entitled to 
preference. Following upon this there .wad a 
recital that in® the case of ou» and out 
sales the purchase-money was to be calculated at 
a rate of interest equivalent to 6 per cent. per 
annum, and in case of other transfers not being 
out and out sales, the sum which changed hands 
was to be calculated at the rate of 12 per cent. per 
annum. Finally it was said that if in the case of 
a mortgage by conditional sale the mortgagor was 
unable to redeem and the property was about to 
be foreclosed, a co-sharer, accofding to his right 
of pre-emption, would be entitled to pay off the 
mortgagee and to take possession of the property 


‘till he was redeemed by the mortgagor : 


Held, that the entry was a record of an agreement 
between the co-sharers and could not*be treated 
as being a record of a custom of pre-emption. 
[p. 27, col. 1.] . 

Suraj Bali v. Mohammad Nasir, 48 Ind. Cas. 
220; 16 A. L. J. 879, dissented from. 

Majidan Bibi v. Sheikh Hayatan, A. W. N. (1897) 
3, Fazal Husain v. Muhamad Sharif, 24 Ind. Cas. 
464; 36 A. 471 at p.@73; 12 A. L. J. 800, followed. 

When there is an entry of a right, of pre- 
emptiom in a wajib-ul-arz there isa prima facie 


' presumption that it is an entry of custo. At 


the same time if that very clause which recites 
such a right contains other matters relating to the 
transfer or devolution of property which cannot 
possibly be a record of custom then that pre- 
sumption is negatived. [p. 28, col. 1.] 


First appeal from an order of the 
District Judge, Azamgarh, dated the 3rd 
February 1923. 

Mr. Iqbal Ahmad, for the Appellant, 

Mr. Surendro Nath Sen, for the Re- 


spondent. 
JUDGMENT. 

Lindsay, J.—This is ‘a defendant's 
appeal which has arisen out of a suit 
for pre-emption. It came before a Bench 
consisting of Mr. Justice Sufaiman and 
myself and in view of the course which 
the case took in the lower Appellate 
Court we found it necessary to refer ih 
for decision to a Full Bench by our 
order dated the 22nd November last. 

The question is one of generat import- 
ance for we have to construe a wajibul- 
arz of atype which is very common in 
the Azamgarh District. This case we ma 
mention comes from „the District of 
Azamgarh. 

A string of cased beginning with "the 
case of ‘Suraj Bali v. Mohammad Nasir 
(1) has laid down certain principles of : 


(1) 48 Ind. Cas, 220; 16 A, &. J. 819, 
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decision which govern the interpretation 
` of wajib-ul-araiz which are framed in 
this peculiar way and i$ those cases are 
toebe followed it must be held in the 
case now» before us that the wajib-ul-arz 
relied upoh by the plaintiff does not 
contain a record of custom. - 

In this particular case; however, the 
Judge of the lower Appellate 
considefed that he was entitled to rely 
upon. an older ease than the ‘case to 
which Ihave feferred, namely, the case 
in the Allahabad Law Journal Reports. 
The case which was relied upon by the. 
Judgein the Court below was the Full 
Bench case of Majidan Bibi v. Sheikh 
Hayatan (2) decided in the year 1897 
(cf. A®W.N. for that year at page 3). In 
that case, with one exception, perhaps 
the language of the wajib-ul-arz under 
consideration was identical with the 
wajib-ul-arz with which we are concerned 
in the present appeal and there can be 


no deubt whatever that the Full Bench: 


in that case decided that the wajzb-ul-arz 
before them did .set out a record of 
custom. 4 

The particular point upon which the 
controversy turns in this case is one 
which arises out of the concluding words 
of the clause relating to pre-emption. 
The clause begins by reciting the 
general rule about pre-emption and 
specifying the classes of co-sharers who 
are entitled to preference and to take in 
the order of that preference. Following 
upon this recital there is a further recital 
that in the case of out and out sales the 
purchase fhoney is to. be calculated at 
a rate of interest equivalent to 6 per cent. 
er annum, and in case of other trans- 
ers, not being out and out sales, the 
sum which changes: hands is to be 
calculated at the rate of 12 per cent. per 
annum.’ x E 

Then follows another provision that 
if in the case of a mortgage by con- 
ditional sale the mortgagor is unable to 
redeem and the property be about to be 
foreclosed, a co-sharer, according to his 
right Of -pre-emptionjas -recited above, 
would'be entitled to fay off the mort- 
gagee and to take pogsession of the prop- 


efty till he is himself redeemed by the 
mortgagor, "n . 


Court: 


- .[1994 


A clause framed in this latter language 
was in the wajib-ul-arz which was under 
coneideration in the Full Bench ease of 
Majidan Bibi v. Sheikh Hayatan (2) in 
the year 1897 and there can be no tloubt . 
that the attention of the learned Judges 
composing that Bench was directed to the 
provisions of this-elause. On the other 
hand,it is to be observed that there is 
nothingin the report of the case which 
would indieate that any argument was 
ever raised before the learned Judges as 
to whether a recital of this kind could 
properly be treated as recital of custom. 

Referring to the case of Suraj Bali 
v. Mohammad Nasir (1) it is clear that 
this matter was argued before the Judges 
of the Special Pre-emption Bench and in 
dealing with this matter the learned 
Chief Justice who ‘delivered the judg- 
ment pointed out thata clause similar to 
the clause we are-now considering con- 
ferred a right of redemption. upon a 
person who had no interest whatever in 
the mortgaged property. 

In that case too there were, asin the 
present case, certain conditions which 
laid down the price at which the prop- 
erty could be purchased or mortgaged. 

We have no doubt whatever that the 
case of Suraj Bali v. Mohammad Nasir (1) 
was decided on the principlethat the last 
clause in the wajib-ul-arz contained matter 
which could not properly or possibly . be.. 
the subject of custom, and that being so, 
the conclusion arrived at by the learned 
Judges was that, although prima facie 
the wajib-ul-arz was a record of custom, 


the internal evidence in the case over- . 


turned this presumption: and showed 


: that the record was not in truth a record 


of custom. 

This case of Suraj Bali v. Mohammad 
Nasir (1) was decided on the. prineiple 
which was laid down in the earlier case 
of Fazal, Husain v. Muhammad Sharif (3). 
The relevant passage is to be found at page 
473* and the principle there laid down is 
that where a wajib-ul-arz in the very same 
clause in which reference to pre-emption is 
made, contains reference to other matters 

(2) A. W. N.(1897) 3. 

(3) 24 Ind. Cas. 464; 36 A. 471 at p. 473; 12 A, L. 
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which could not possibly. be matters of. 


custom it ought tó be held that the 
record is not one of custom at all. 

Itis not necessary, therefore, to enter 
into discussion of the cases decided 
subsequent to the case of Suraj Bali v. 
Mohammad Nasir (1). They have all been 
decided upon the principle which has just 
been enunciated. . 


Speaking for myself I have no doubt. 


whatever that the decision of Richards, 
O. J., in Suraj Bali v. Mohammad Nasir (1) 
was perfectly correct and thata provision 
in a wajib-ul-arz which confers a right of 
redemption upon a person who is stranger 
to a mortgage cannot in any sense 
be treated as being a record of a custom. 
That being so, andfollowing the cursus 
ewric lam of opinion that in the pre- 
sent case the wajib-ul-arz ought not to 
be treated as containing a record of 
custom and consequently the finding of 
the Court below ought to have been 
that the custom of pre-emption was . not 
proved. 

There is, of course, the additional 
reason already mentioned, namely, that 
this wajib-ul-arz professes to lay down 
the rates at which sales and mortgages 
are to be made and it is hardly necessary 
to say that an entry of this nature could 
not possibly be a record of custom. 

It is, however, necessary to express an 
opinion regarding the soundness of the 
judgment in the Full Bench case of 
Majidan Bibi v. Sheikh Hayatan (2) and 
it was for that purpose that this reference 
was made to a Full Bench. Speaking 
for myself, I am of opinion that that 
case cannot be held to be authority 
against the view which has prevailed 
since the Pre-emption Bench has been 
constituted. AsI have mentioned, the 
particular point with which we are 
dealing here was never raised before 
that Full Bench and, in my opinion, it 
cannot rightly be laid down that $ record 
conferring aright of redemption upon a 
stranger to a mortgage can be a record 
of custom. If the Full Bench. case of 
Majidan Bibi v. Sheikh Hayatan (2) pur- 
ports to lay down the law in any other 
sense, then, in my opinion, it ought to be 
overruled and declared to be no longer 
good law, i 

. 
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Piggott, J.—lI -concur with Mr.. 
Justice Lindsay.. We start with the 
general presum.pjion that an entry in 
the wajib-ul-arz, and more particularly 
an entry such as the one before ugin'this 
case, Which is headed “custom of pre- 
emption,” isto be treated as the record 
of a custom. "This principle, ltowever, 
has always been qualified by oné con- 
dition, namely, that it shall «ot be 
apparent from anything in the wajib-ul- 
arz itself that what purparts to be the 
record of a custom is in reality the 
record of a contract or agreement, 
arrived at by the co-sharers amongst 
themselves at the time of the settlement, 
The necessity for such a qualification is 
obvious. You might conceivably have a 
wajib-ul-arz entry under the above 
heading which began by expressly recit- 
ing that there had hitherto been no 
custom of pre-emftion in the village, 
but went on to say that the co-sharers 
agreed amongst themselves to , be 
governed hereafter by such and such 
rules inthe matter. This of course is an 
extreme case, but entries of this kind 
have actually come under the notice of 
this Court; it would be clearly prepos- 
terous to lay down the principle that such 
an entry must be regarded as the record 
ofa custom, because in the wajib-ul-are 
it has been wrongly inserted in the place 
provided for the record of the. custom 
relating to pre-emption. Now in the 
present case we have an entry which 
begins in the ordinary way in which one 
would expect therecord of a custom to 
start. So farso good; but immediately 
after the words which, standing by 
themselves, appearto bea valid record 
of an existing custom, there follow» 
special provisions as to the price at which 
the party claiming pre-emption isto be 
entitled to purchase or to take .up a 
mortgage. Immediately afterthis comes. 
a provision of a special and peculiar 
character, permitting other co-sharers. 
under certain circumstances to redeem a 
mortgage in which they ‘have no concern 
whatsoever, excep{ that they are the to- 
sharers of the mortgagor. What strikes ne 
most about the right recorded in favour of 
co-sharers in this clauseis that it offends 
against the very essenee of a right of 

e . 


. 
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pre-emptiow. The co-sharer redeeming a 
mortgage ‘under this clause does not 
acquire the proprietary itle of the mort- 
gagor. He does not, in any sense of the 
words, step into the shoes of the mort- 
gagor. Neither does he step into the 
shoes of, the mortgagee ; forit is clearly 
not intended by the entry inthe wajib-wl- 
arz thata co-sharer so redeeming shall 
acquire? the right of foreclosure which 
the mortgagee held under his contract 
of mortgage. "The effect of the transac- 
' tion outlined in this clause. of the wajib- 
ul-arz, assuming it to be carried out, 
would be to put the co-sharer exercising 
this right of redemption into possession 
as an ordinary usufructuary mortgagee, 
subje&t toa liability to be redeemed by 
the original  mortgagor, presumably 
within the period of limitation prescribed 
by law for the redemption of the original 
mortgage. It does not seem to me that 
a rigltt of this sort can possibly be created 
by custom. I, therefore, agree with Mr. 
Justice Lindsay in holding that the 
wajib-ul-arz which we are considering, in 
view ef those entries inserted under the 
heading of “custom of pre-emption” to 
which I have referred, cannot be treated 
as the record of a custom existing at the 
time when it was drawn up, but must be 
regarded as the record of an agreement 
come to by the co-sharers amongst them- 
selves at the time. 

Sulaiman, J.—I have come to the 
same conclusion. It is true that when 
there is an entry ofa right of pre-emp- 
tion in a.wajib-ul-arz there is a prima 
facie presfimption that it is an entry of 
custom. At the same time if that very 
clause which recites such a right contains 
“other matters relating to the transfer or 
devolution -of property which cannot 
possibly be a record of custom then that 
presumption is negatived. It is open to 
the Courts then:to say that the evidence 
produced by. ‘the plaintiff in support of 
the alleged custom is totally insufficient 
even to raise a presumption that such a 
custom exists. The question, therefore, 
which we have to cofsider in this case 
is whether there are &ny other matters 
contained in elause43 of the wajib-ul-arz 
df 8172 which negative the idea that that 
entry ‘was a record of custom, e Two 


- 2946 
matters have beep specially referred to by: 
the learned Advocaté for the defendant- 
appellant before use The first is' that 
that clause contains a recital that if in 
the case of a mortgage by conditional sale 
the mortgagor is unable to redeem and 
the property be on the point of foreclo- 
sure and a notice for foreclosure has been. 
issued to the mortgagor.a co-sharer by 
virtue of his right of pre-emption would 
be entitled to pay off the mortgagee and 
to take possession of the property till 
he is himself redeemed by the mortgagor. 

I concede at once that if a right is 
given which in any way overrides a 
statutory provision such a right cannot 
possibly be a record of custom. The 
question is whether this particular right 
was in.any way in contravention of 
Regulation 17 of 1806 which was in force 
at the time when this wajib-ul-are was 
prepared. Jam unable to say that such 
a right had necessarily the effect of 
overriding the provisions of that Regula- 
tion. Under that Regulation the mort- 
gagee was bound to submit to the 
property being taken away from him and 
the foreclosure prevented if the amount 
due on the mortgage was deposited 
within the year of grace by the mortgagor 
or his legal representatives. Ldo not 
think that a custom which gave the 
co-sharers a right to intervene and take 
the place of the mortgagor and prevent 
foreclosure can necessarily be said to be 
absurd, unreasonable or illegal. Under 
the present law, when property is trans- 
ferred to a stranger under a registered 
document, the vendee obtains absolute 
rights under the provisions of the Trans- 
fer of Property Act. Can it be said that 
the right of a pre-emptor who comes into 
Court to claim pre-emption necessarily 
implies an overriding of the provisions of 
the Transfer of Property Act? All that the 
co-sharers would be entitled to do would 
be to. obtain possession of the property 
and remain in possession of it as the 
mortgagee would have done if no proceed- 
ings for foreclosure had been taken. 

In order, therefore, to see whether such 
a right could not possibly be the basis 
of a custom and could not possibly have 
been recognized by a Court of law, we 
have te see whet er in earlier cases such, 

. 
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a right was ever*referred to or assumed. 
Imay here point out that in the case 
of Ashik Ali v. Mat&ura Kandu (4) etwo 
learned Judges of this Court remarked 
that there might be a right under which 
co-sharers would be able to enforce 
pre-emption either immediately upon the 
execution of the mortgage, or by redemp- 
tion during the year of grace after issue 
of the notice of foreclosure, or after the 
sale became absolute. The wajib-ul-arz 
which was before the Full Bench in the 
case of Majidan v. Sheikh Hayatan (2) also 
clearly contained a similar provision for 
pre-mortgage or redemption during the 
year of grace. The learned Judges who 
disposed of that case certainly expressed 
the view that there was nothing in that 
clause which showed necessarily that 
the record was one of contract and not 
of custom, and they pointed out that the 
paragraph referred to a practice which 
prevailed as to the redemption of mortga- 
ges by the sharers or the co-sharers 
and -as to pre-emption in the case of 
conditional sales. Then again in the 
case of Gaya Bharthi v. Lokhnath Rai, 
(5) another Full Bench ease, three learned - 
Judges of this Court at least assumed 
that there was, a right in co-sharers to 
claim pre-emption at two stages, firstly 
when the mortgage by conditional sale’ 
. was executed, and secondly, after a suit for 
foreclosure had been instituted but 
before a decree for foreclosure had been 
actually passed. I have no doubt in my 
mind that ifone were to search the old 
reports many more cases may be found. 
When, therefore, we have an expression 
of opinion by at least six learned Judges 
of this Court, who were well familiar with 
the customary law of pre-emption, and find 
that they assumed, if not recognized, the 
possibility of the enforcement of such a 


right, can it be said that such aright is” 


so absurd or illegal as cannot pgssibly 
be the basis of a custom? If, therefore, 
there had been nothing further in the 
clause but only this provision, I would 
not have been prepared to hold that the 
record is necessarily one of contract. 


(4) 5 A. 187 at p. 190; A, W. N. (1882) 212; 3 Ind. 
Dee. (N. s.) 158. 
(5) 20 A. 103; A. W. N. (1897) 208; 0 Ind. Dec 
(5, 8.) 427, 1 
< e 
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There is: however, a furth@r condition 
in the same clause under which the right 
of pre-emption e&n be enforced in favour 
of the co-sharers at a fixed price, -Such 


‘a condition, in my opinion, ig *cerfainly 


absurd and cannot be the result of a 
growth of custom. If this condition were 
to be enforced the consequences would 
be startling. A co-sharer at al] future 
times would be bound to offer the: 
property at a fixed price, regardless of 
the market-value of the property, to the 
‘other co-sharers. He would be forced to 
submit to transfer it to co-sharers at a 
very inadequate price although purcha- 
sers for higher value were available. It 
would also follow that even if a stranger 
did actually pay a fancy price or evén the 
market price the co-sharers would be 
entitled to take the property from him 
on payment of nog the price he paid but 
a price calculated at the smaller fixed 
rate. This, in my opinion, would place 
an unreasonable restraint on a co-shafer's 
power of alienation, and could not be 
enforced by a Court of law. As this 
eondition is inseparably connected* with 
the alleged custom of pre-emption, I am 
of opinion, that there can be no presump- 
tion that the clause was a record of 
custom. I also would, therefore, allow: 
this appeal set aside the order of the 
lower Appellate Court and restore that 
of the Court of first instance. 

By the Court.—We allow this 


‘appeal, set aside the order of remand and 


restore the decree of the Court of first 


instance with costs to the defendant 
throughout. i 
N. H. Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 337 or 1991. . 
January 18, 1923. . 
Present:—Justice Sir*N. R. Chatterjea, 
Kr. and Mr. Justice Cuming. ° 
ANIL KUMAR BISWAS AND OTHERS— 
DEFENDANTS—-APPELLANTS ` 


: $ versus ? 
RASH MOHAN SAHA AND OTHERS— e 
PrLAiNTIFFS— RESPONDENTS. . 


Estates Partition Act ( Y of 189%), $67 (2)—Pavti- 
tiom paper, nature of—Pawition paper and map, 
discrepancy between, effect of—Second appeal— * 


Adverse possession, question of —@uestion not raised, | 
e 


in first appeal, effect of. 
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_ The partition paper prepared under section 57 
(2) of the Estates Partition Act is the title-deed of 
each proprietor in respect of the lands allotted 
to him under the partition, and its correctness 
cannot: be questioned in a Civjl Court. Where 
there Is a? discrepancy between the partition 
paper and the map attached thereto which merely 
alienates the plots allotted to each co-sharer by 
thé partition paper, the partition paper should 
prevail. «[p. 31, col. 2; p. 32, col. 1.] ; 

Where the question of adverse possession, although 
set forth fh. the plaint, is not raised in the issue and 
has not been gone into in the judgment of the Court 
offirst instance, and no objection is taken in the 
Jower Appellate Court on the ground that the 
question had not been dealt with by the first 
Court, the question cannot be gone into in the 
second appeal. [p. 32, eol. 1.] : 

Appeal against a decree of the Sub- 
ordinate Judge, First Court, Bakergunj, 
dated.the 29th of June 1921, reversing 
thatofthe Munsif, Fifth Court, Barisal, 
dated the 29th of November 1918. 

Babus Gunada Chandra Sen and Pra- 
santa Bhusan Gupta, forthe Appellants. ` 

Babu Gopal Chandra Das, for the Re- 


Spon dents. . x 


JUDGMENT.—This appeal arises 
out of a suit for declaration of the 
plaintiffs title to the land in dispute on 
the allegation that it was included in a 
separate estate which was allotted to his 
predecessor-in-title ‘upon a partition of 
the parent estate between him, tbe con- 
testing defendants and certain other 
co-sharers. It was further alleged that 
the disputed land wasshown in the par- 
tition map as having been allotted to his 
predecessor-in-title, that the latter had 
obtained possession of the land in ac- 
cordance with the map; that the plaintiff 
and his predecessor-in-title had been in 
possession by receipt of rent from the 

*tenant and that as the contesting defend- 
ants Nos. 5 to 7 were attempting to 
prevent the tenant from paying the rent 
to the -plaintiff, he brought this suit for 
declaration of his title and for confirma- 
tion of possession. 

- The main defence was that the land in 
dispute was allotted to the defendants’ 


taluk on partitibn according to the parti- 


tifn Papers. l. 

“The Courteof first instance held that 
the land in dispute was allotted to the 
«lefendants Nos. 5‘to 7 by the partition 
papers and thate the Civil Court had no 


power to question the. correctness tf the 


` 
. 
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orders passed in the partition proceedings: 

On appeal? the learned Subordinate 
Judge came to the gonclusion that the 
Civil Court had jurisdietion to decide 
the question, that there were mistakes in 
the partition papers and that the map 
was correct. He accordingly set aside 
the decree of the Qourt offirst instance 
and remanded the case to that Court for 
trial of the other questions raised in the 
suit. 

The defendants Nos. 5to 7 have pre- 
ferred this appeal against the order of 
remand. 

The first question is whether the Civil 
Court can go into the question of the 
correctness of the orders passed in the 
partition proceedings. 

-Section 119 of the Estates Partition 
Act (V of 1897) provides that no order 
made under certain sections and Chapters 
of the Act including Chapter VIII 
shall be liable to be contested or set 
aside by suit in any Court or by any 
means other than those expressly provid- 
ed in the Act. There is a proviso to 
the section which, however, does not 
touch the question before us. 

Chapter VIII consists of sections 57 
to 61. Sections 57, sub-section (2), lays 
down that the Deputy Collector shall 
“proceed to determine how the lands of 
the parent estate shall be partitioned 
into separate estates...and shall cause to 
be prepared, (a) a paper of partition, in 
aform prescribed by rules made by the 
Board, specifying in detail— 

(i) the lands which he has included in 
each separate estate, and the. area of such 
lands, . 

(ii) the rental of such lands, and 
other assets, if any, of each separate 
'estate, . 

(iti) the name or names of the recorded 
proprietor or proprietors of each separate 
estate, and certain other matters; and 

.(b) a*map showing the lands which 
fall within each separate estate and the 
boundaries of such lands." | 

Then section 58 (1) provides that “ the- 
partition, as made under this Chapter, 
shall be submitted for the sanction of the 


Collector, and he shall by notice fix a day `` 


for the consideration of the same. 
(2) Every stich notice shall be served 
[] . 
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on the proptietors and shall be published 
in the manner preseribed by section 104. 

(3) The day fixed by the said notice shall 
be hot less than 15 dé@ys after the pubfica- 
tion of thenotice at the Collector's Office. 
- (4)'After hearing and disposing of any 
objection which may be preferred, the 
Colleetor shall pass such orders as he 
may think proper, ° 

(a) approving the partition, with or 
without amendments.” : 

It is unecessary to refer to 
clauses. 
` Section 59 provides: “ When the par- 
tition has been approved by the Collector, 
the Deputy Collector shall, after making 
such alterations as may be necessary in 
the partition paper or map, or preparing 
a new partition paper or map, in accord- 
ance with the orders passed by the 
Collector— : 

(a) cause to be prepared a separate ex- 
tract of the portion of the partition paper 
which relates to each separate estate ; 

(b) cause to be tendered to any recorded 
proprietor of a separate estate, or any 
authorised agent of such proprietor, who 
may be in attendance at the Deputy 
Collector’s Office, the extract which re- 
lates to such separate estate; and 

(c) publish a notification at his office 
calling upon every.proprietor to whom or 
to whose agent an extract from the parti- 
tion paper has not been tendered asafore- 
said, to take out of the Deputy Collector's 
Office the extract of the partition 
paper relating to his separate estate.” 

And sub-section (2) lays down: 
“Tf the circumstances of the partition so 
require, an extract of the map prepared 
by the Deputy Collector, or a copy of 
such map, shall be annexed to every 
separate extract from the partition paper 
mentioned in sub-section (1).” 

It appears, therefore, that the parti- 
tion -papers must be prepared and an 
extract therefrom must be servefl upon 
the recorded proprietors under orders 
passed by the ‘Collector. A map has 
ulso to be prepared and as laid down by 
sub-section (2) of section 59 in certain 
cases a copy of the map is also to be 
annexed to every-separate extract from 
the partition paper mentioned in sub- 
section (1), 


the other 
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There cag be no doubt wpon these 
sections that the allotment paper which 
is referred to aseextract from the parti- 
tion paper gives to the owner of .each 
separate estate'the lands allottetl to*him 
as forming his separate estáte. The 
map is only to delineate the allotments 
made in the partition paper and must 
necessarily follow those papers. The 
title to the lands allotted to eac must, 
therefore, depend upon the partition 
papers, and the allotments are based 
upon. the assets of the lands given to each 
which cannot be disturbed without dis- 
turbing the partition. 

It is contended on behalf ‘of the 
respondents that the suit was not for con 
testing or setting aside any order fn the 
partition proceedings, but a suit for decla- 
ration ofthe plaintiff's title and for rent 


. asagainst the tenant defendants and sec- 


tion 119 of the “Act, therefore, has no 
application to the case. ° 
The plaintiff, however, sought a declara- 
tion of his title to the lands as being in- 
cluded within the separate estate allotted 
to him and for a further declaration 
that the lands were not included in the 
separate estate allotted to the defendants. 
The learned Subordinate Judge came to 
the conclusion that the partition paper 
was erroneous and unless the paper, was 
held to beerroneous, the plaintiff's title 
could not be declared to the land in 
dispute as being included within the 
separate estate allotted tohini. Although, 
therefore, the suit may not, in form, be 
one for contesting the correctness of any 
order in the partition proceedings, in 
substance it was, and as a matter of fact 
the plaintiff contested the partition paper 
which was prepared under the orders of 
the Collector and the learned Subordi- 
nate Judge has given effect to that 
contention. This, we think, the ‘Court 
had no power todo. : . .. 
It is further contended on behalf of the 
respondent that the partition paper and 
the map are merely pieces of evidence 
and that itis for the, Court dealing with 
facts to attach such Weight, as it thinks 
proper, to the partition paber and the 
map respectively. If,showever, the par- 
tition paper is to be taken as the title-° 
deed af each proprietor’ in respect of 


, D 
. 
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the lands ‘allotted: to- him.under the 
partition, as we think it should, it is 
open to.us to consider m case of a dis- 
crépancy between such ‘papers and the 
map,'as to which of them should pre- 
vail. As already stated, the map merely 
delineates the plotes allotted’ to ‘each 


.co-sharer by the partition paper and must - 


necessarily follow it and we-think that 
where there is a discrepancy between the 
two, the partition paper shoüld prevail. 
The map by giving a particular colour to 
some of the plots, shows to which of the 
owners those plots had been allotted by 
the partition papers: and if it differs 
from the’ partition papers, it should be 
rejected as erroneous. ` | 9 

Tt his been contended. by the learned 
Pleader for the respondent that the suit 
was also based upon the ground that the 
plaintiff and his predegessor-in-title had 
been in adverse possession for 12 years. 


Such an allegation-appears to have been - 


madè in the plaint but the issues did not 
raise the question and we do not find 
any trace of it in the judgment of the 
Court*of first instance. 

The learned Pleader forthe respond- 
ents, however, says that the question 
might be covered by issue No. 6. 

As a matter of-fact, however, the ques- 
tion of adverse possession was not gone 
into in the judgment of the Court. of 
first instance. The Munsif, no doubt, 
refers to the evidence of possession on 


- both sides; but that is evidently in con- 


nection with the question of title based 
upon the partition. : 

“Then -again, 
in the Court of first instance and he ap- 
.pealed to the lower Appellate Court. 
But in the grounds of appeal no objection 
was taken on the ground that the question 
of adverse possession had not been_dealt 
with by the Court of first instance. Under 
th€se circumstances, we are unable to 
give effect to the contention of the learned 
Pleader for the respondents. | 

"That being so, the appeal is allowed, 
the decree of the E Appellate Court 
sot aside and that the Court of first 


instance resfored with costs here and . 


below. 


WOA * Appeal allowed. 


the plaintiff lost his suit: 


. T1924 
LOWER BURMA CHIEF 
i COURT. 
SgecraL Second Cryiu APPRAL No. 245 
i oF 1921. 
June 23,1922. | . 
Present :—Mr. Justice Maung Kin. 
MAUNG SEN TUN AND OTHERS— 
APPELLANTS 


.. versus. 
MAUNG-SAN NYAM—RESPONDENT. 

Buddhist Law, Burmese—Marriage-—Minor girl— 
Consent of guardian; whether necessary. 

Under Burmese Buddhist Law, a minor girl can. 
contract a valid marriage without the consent of her 
guardian. | A ae - 

"Emperor v. Nga Chan Mya, 1 L. B. R1297 (F. B), 
followed. 

King-Emperor v. Nga Ni Ta, 1 U. B. R. (1902-3), 
Penal Code, 15, dissented from. : 

Special second civil appeal from the 
judgment of the Divisional Court of. 
Myaung Mya in Civil Appeal No. 25 of 
1921, dated llth July 1921. . 

Mr. Shaw, for the Appellants. 

Mr. Robertson, for the Respondent. 


JUDGMENT.—Ma Pan Phaung may- 
have been under or over 16: years of, 
age about the time of the alleged law-. 
ful union between her and the plaintiff. 
According tothe Full Bench ruling of. 
this Court in Emperor v. Nga Chan Mya 
(1) she could have married without the. 
consent of her guardian. There is a 
contrary ruling by Mr. Harvey Adamson 
J. ©., in King-Emperor v. Nga Ni Ta (2). 
But I am bound by the above ruling of 
this Court and would, therefore, hold 
that Ma Pan Phaung did not require’ 
the consent of her guardian to marry: 
the plaintiff.. For the rest they openly 
lived and cohabited as man and wife, 
and were so living at the time of her 
death, although the intimacy may have 
been begun in a clandestine manner. 
Therefore it is right to hold that Ma 
Pan Phaung died leaving a lawful hus- 
band ig the plaintiff. She would have 
been entitled to share the estate of her 
parents equally with her co-heirs as she 
died after her parents, and the plaintiff is, 
therefore, entitled to the share. ` 

The appeal is dismissed with costs. 

Z. K. Appeal dismissed. 


1 L. B. R. 207 (F. B.). ii 
(2) 1 U. B. R. (1902-3), Penal Code, 15; 
2 
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PATNA HIGH. COURT. 
CRIMINAL Revision No. 208 or 1922. 
May 3$ 1922. . 

Present:—Mr. Justice Coutts. 

*RAMSUNDAR AND OTHERS— 

f PETITIONERS 
4 ; versus $ 
Maharaja Bahadur KESHO PRASAD 
. SINGH—OprrosiTe PARTY. 

Criminal Procedure Code (Act V of 1898), s3. 145, 
L48—Proceedings under s. 145—Local inspection, 
unrecorded—Judgment, whether vitiated. 

Where in proceedings under section 145 of the 
Criminal Procedure Code the Magistrate makes a 
local inspection, but without making a record of the 
result of his observations he uses them in sub- 
stitution of and in order to supplement the evidence 
recorded by him, the proceedings are vitiated and 
must be set aside in revision. 


Revision against an order of the Sub- - 


Divisional Magistrate, Buxar. 


Mr. Gour Chandra Pal, for the Peti- 
tioners. ; 
Mr. N. N. Singh, for the Opposite 


Party. 


JUDGMEN T.—This is an application 
inrevision made by the first party against 
an order of the Sub-Divisional Magistrate 
of Buxar in a proceeding under section 
145 of the Code of Criminal Procedure. 

The main point urged in support of 
this application is that the learned Sub- 
Divisional Magistrate has twice made 
lózal inspections and that without mak- 
ing any record of the result of his 
observations he has used his conversa- 
tions at the time of his local inspections 
jn the course of his judgment in substitu- 
tion of and in order to supplement. the 
evidefice which has been recorded by 
him. On reading the judgment of the 
learned Sub-Divisional Magistrate it is 
clear that these contentions must succeed. 
The learned Sub-Divisional Magistrate 
has clearly used his observations both in 
substitution of and to supplement the 
evidence recorded by him.. He has in 
fact turned himself into a witness in the 
case and, further, he has failed to record 
the result of his local inspections which 
would have given both parties a chance 
' of challenging the correctness of his 
observations. : 

Another eontention has been urged in 
the case, namely, that the documents of 
the first party have not been considered, 


2-0. - : 
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‘It is, however, unnecessary , to consider 
this, because on the first contention alone 
this application must succeed. 

The order passed under section 145, 


- Criminal Procedure Code, is set aside. If 


there is still any likelihood of à breach of 
the peace, fresh proceedings should be 
instituted. : í 


N. H. Order set aside. 


PATNA HIGH COURT. 
CRIMINAL Revision No. 64 or 1922, 
March 20, 1922. . 
. Present:—Mr. Justice Ross. 
BRIJ NANDAN PANDAY—Accusup 
| —PETITIONER 
. "versus 
EMPEROR—OppositE Partys 
Criminal Procedure Code (Act V of 1898), ss, 260, 
268—Penal Code (Act XLV of 1860), s. 411, offence 
under—Summary trial—-Statement as to value of 
property—Magistrate, duty of. 
Before a Magistrate can assume jurisdiation to 


' try an offence under section 411, Penal Code, in a 


summary form, he has to satisfy himself that the 
property in respect of which he is trying the 
accused is less than Rs. 50 in value and must record. 
the fact in the form prescribed in section 263 of 
the Criminal Procedure Code. Where there is no 
such reference in the record of the case, the convic- 
tion cannot stand. [p. 34, eol. 1.] . 

Queen. v. Abheen Parrida, 20 W: R Or 17 
followed. Je 5 

Criminal Revision. 

Messrs. G. C. Pal and Sambhu Saran, 
for the Petitioner. 

The Government Pleader,® for 
Crown. EC 

JUDGMENT.-The petitioner haa 
been convicted under section 411, Indians 


the 


* Penal Code, in à summary trial and has 


been sentenced to one month's rigorous 
imprisonment for the offence of being 
dishonestly in possession of a piece, of 
wood which had been stolen, being the 
top of a cell box of a Railway carriage. 
The principal ground on. which the 
conviction is assailed, and the only ground 
which I propose to Veal with, is that the 


. record of the sifnmary tial does fot 


show on its face that jhe property stolen 
was less than Rs. 50 in value. Unde 
section, 260 clause (f), Criminal Proegdure 
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Code, jurif$diction to try -stmmarily an 
offence under section 411, Indian Penal 
Code, is limited to case$ where the value 
óf the property does not.exceed Rs. 50. 
Thé record is to be kept in the form 
prescribed in section 263, Criminal Pro- 
eedure Code. Clause (f) of that section 
requires that in cases falling under 
sectiog 260 (f) the value of the property 
in respect of which the offence was com- 
mitted shall be set forth. In the present 
case the Magistrate has not stated the 
value of the property. 

It is urged in support of the convic- 
tion that in the charge-sheet there occur 
the letters and figures "P. S. Rs. 10” 
"P, R. Rs. 10", and it is argued from 
-this that the property in respect of which 
the offence was committed was valued at 
Rs. 10. It'seems to me, however, that 
before the Magistrate eould assume juris- 
diction to try the accused in a summary 
form, he had to satisfy himself that the 


' próperty in respect of which he was 


trying the accused was less than Rs. 50 
in value. , He did not in fact direct his 


' mind to this question at all and there 


is no reference in his record to any such 
question. The record of this trial does 
not on its face show that the Magistrate 
has jurisdiction to try the -accused sum- 
. marily and.in my opinion, therefore, the 
conviction cannot stand. See Queen v. 
2 Abheen Parrida (1), where the following 
passage occurs: “ The conviction in this 
case, which was drawn up in the form 
‘prescribed by section 327, does not: say 
“any Such thing, nor does it anywhere 


'" Appear what the value of the property 


alleged to have been stolen really was. 
. Upon this ground, we set aside the pro- 
ceedings of the Deputy Magistrate as 
being without jurisdiction.” : 
As to the question of re-trial, I take into 
consideration the facts that this is a first 
oKence and that the offence is ofa very 
petty nature and that the petitioner is 
"said to have been in jail for four or five 


days. It, therefere, appears to me that it is - 


upnecessary to cof re-trial in this case. 

The. conviction and stytence, are set aside. 
The petitioner will be released from 

j ail. . 
N. H. » Conviction set aside. 
(1)*20 W. R. Cr.el 7, . 
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PATNA HIGH COURT. 
e CRIMINAL Revision Nos, 534 AND 
535 or 1921. ° 
December 20, 1921. : 
. Present :—Mr. Justice Adami. 
"MADHUSUDAN DAS AND ANOTHER— 
PETITIONERS 


versus . 

EMPEROR—Oppositz PARTY, 
Penal Code (Act XLV of 1860), s. 379+-Dis- 
pute as to right—Thing taken under bona fide 

claim of right—Act, whether amounts to theft, 
Where there is a dispute between a landlord 
and his tenant about the right totrees standing 
on the holding and the landlord determines to 
exercise his right and cut trees from the holding, 
ihe.persons cutting the trees on behalf of the 
landlord under a bona fide claim of right cannot 
be ‘convicted of theft under section 379 of the 

Penal Code. [p. 35, col. 1.] s 


Criminal Revision. 

Mr. Manuk, for the Petitioners. 

JUDGMENT.—The petitioners have 
been convicted under section 379, Indian 
Penal Code, and sentenced to pay a fine 
of Rs. 30 each by the Deputy Magistrate 
of Balasore. : : 

A complaint was laid against them 
that they as servants of the Mahanth, 
had cut down and removed certain trees 
from the complainant's holding for the 
purpose ofthe repair of the.Math. The 
learned Deputy Magistrate found that 
four trees had been cut by the peti- 
tioners ànd: then proceeded to discuss 
whether the rights in the trees belonged 
to the landlord or to tenant. He had 
some difficulty in coming to a finding on 
this point and then came toa decision 
that a finding was not really necessary 
because the petitioners had cut thé trees 
on their own account and not as servants 
of the landlord. 

Mr. Manuk for the petitioners has 
pointed out that from the very start the 
case ofthe complainant has been, as 
shownsn the complaint and in the evi- 
dence of the witnesses, that these trees 
were cut down by the petitioners on 
behalf of the Mahanth and for the pur. 
poses of repair of the Math property. I, 
is thus evident that the learned Deputy ' 
Magistrate was not justified in changin S 
the case of the prosecution and finding 
that the petitioners were ordinary 
thieves. As to the question ofthe tree? 
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there is some doubt in most par ts of thé 
Province as to the possession of: trees 
standing on tenants’ Holding. Tieére 
have been cases in which it Tas been 
decided that, where atenant cuts the 
trees on his holding without the land- 
lord’s consent and mala fide, the tenant 
commits theft. The trees were claimed 
by the Mahanth as his and he also 
claimed a right to cut them. There had 
been some difference : between the 
Mahanth and his tenants and it seems 


that owing to this enmity the Mahanth 


determined to exercise his rights and 
cut trees from the holding. Whether there 
was or was not this right, is a question 
which it is difficult for a Criminal Court 
: to decide and it may well be héld that 
the cutting was made by the servants 
. of the Mahanth on a bona fide claim of 
right to cut those trees, Under. the 
circumstances of this case Iam of opi- 
nion that the conviction of the peti- 
tioners under section 379, Indian Penal 
Code, was not justified. They must in 
any case have the benefit of the doubt on 
the point whether the cutting was done 
under a bona fide claim. 
The petition is allowed and the peti- 
tioners will be acquitted and the fine, if 
paid, TORIO, 


K. 8. D. Revision allowed. 


LAHORE HIGH COURT. 
. CRIMINAL APPEAL No. No. 839 or 1919. 
January 21, 1920. 

Present :—Mr. Justice Abdul Raoof and 
Mr. Justice Bevan Petman. 
ALLAH DITTA anp ANOTHER— ÜONVICTS 

. + APPELLANTS £^ 

versus 
EMPEROR-—RESPONDENT. 

Penal Code (Act XLV of 1860), s. eiki by 
several persons—Death caused by cumulative effect 
of injuries—Accused, if equally liable. 

Where certain persons set upon another and 
inflicted injuries, the cumulative effect of which 
‘was to cause his death : 

Held, that the assailants were all guilty of murder 
ees the provisions of section 34 oi the Penal Code. 

col. 

Canina appeal from an order of the 
Sessions Judge, Lahore, dated the 21st 
November 1919. 
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Mr. C. H. Oertel, for the Afpellant. 

Sardar Mehtab Singh, S. B., Public Pro- 
secutor, for the Respondent. 

JUDGMENT.—The two appellants, 
Allah Ditta and Bhagel Singh, “were 
charged with having committed murder 
by deliberately and “intentionally, causing 
the death of Sadar Din, by means of 
numerous injuries which they knew full 
well were likely to cause death. They 
have been convicted under section 302 
of the Indian Penal Code ahd have been 
sentenced to death. Separate appeals 
have been filed against their convictions 
and their cases have also been sent up 
under section 374, Criminal Procedure 
Code, for the confirmation of the sentence 
of death by this Court. The offence is 


said to have been committed on the 4th of 


August 1919, at roti wela in a field at 
Nurpur. 

There appears to have heen long stand- 
ing enmity between Sadar Din, hi’ sons 
and partisans on the one hand, and 
Surain Singh, son of Sher Singh, Jat of 
Nurpur, and his partisans on the other. 
The immediate cause for the offence 
appears to have been a trespass in the 
fields of sugarcane and chari belonging 
to Surain Singh by the cattle of the de- 
ceased Sadar Din. 

The story told by the prosecution is 
short and simple. At the time mentioned 
above, Sadar Din and hisson Ghulam 
Muhammad were engaged in cutting 
fodder in their field which is close to a 
field of Surain. Singh. Sadar Din's 
younger son Aziz Din about 14 years old 
was grazing three she-buffaloéS and three 
cows, etc., in his own field, when owing 
to his negligence the cattle strayed into 
the field of Surain Singh and began tb 
do damage. Thereupon Surain Singh 
accompanied by his eousin Bhagel Singh 
appellant, Chiragh and Allah Ditta ap- 
pellant came and surrounded the cattle. 
Ghulam Muhammad and his father 
Sadar Din went to have the cattle re- 
leased when the four persons mentioned 
above began to peat Sadar Din with 
dangs and prostrated him on the ground. 
Serious injuries Were inflitted on “Sardar 
Din from the effeet of which he became 
senseless and died. Inj uries were infliet- * 
ed on Ghulam Muhammad and Jiwan 
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also in theiy attempt to rescue the unfor- 
tunate Sadar Din. Ghulam Muhammad 
proceeded to the Barkj Police Station, 
which is-a:a distance of three kos from 
Mauga WNurpur, and lodged the First In- 
formation: Report on the same day, in 
which he mentioned the names of Nura, 
Mehru, Jiwan, Fattu and Khuda Bakhsh 
as the' witnesses who were present near 


by and had tried to intervene and dis- ` 


engage the parties. Besides the above 
mentioned witnesses he stated that there 
were others also who had tried to inter- 
vene. According to the First Information 
Report the informant while going to the 
Police Station had left the dead body of 
Sadar Din onthe spot in charge of his 
mother, Mussammat Rani. On receipt of 
this information Wali Muhammad, Sub- 
Inspector along with .Ghulam Rasul, 
Head Constable Nawab Khan, Bhola 
Singh, Phula Singh amd Ramzan, Con- 
‘stables proceeded to the spot for inves- 
tigation and found the body of Sadar Din 
in the field. The inquest report, Exhibit 
'P B, and the statement of injuries, Exhibit 
P C, were prepared. Injuries were found 
'on the body of Jiwan also and a state- 
ment of injuries, Exhibit PD, was pre- 
pared. A slight swelling was found on 
‘the arm of Ghulam Muhammad and the 
Exhibit PE was prepared with reference 
to that. The body of the deceased was 
sent to Lahore for a post mortem exami- 
_ mation at about 9 P. m. in eharge ofa 
Police Constable, Phula-Singh. Ghulam 
‘Muhammad also went with the body. 
Jiwan was sent to Kalra the next day to 
be examined medically. The appellants 
‘were arrested the next day because they 
could not be found at the time. Surain 
Singh and  Chiragh had absconded 
‘and could not ,be apprehended. Of 
‘the persons mentioned by name in 
the First Information Report as being 
‘present, Ghulam Muhammad informant 
(P.* W. No. 3) Aziz Din (P. W. No. 4) 
bis brother, Jiwan (P. W. No. 5), Nura 
(P. W. No. 6) and Mehru (P. W. No.7) were 
called as witne$ses to prove the case for 
the prosecution. Khfra (P: W. No. 8) 
.was ‘also called, thowgh he was not 
mentioned in the First Information Report 
"by name. Ujagar Singh (P. W. No. 9) 


- Jambardar anda resident of Nurpur 
P e - 4 è . ae TUR IE 
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-himself went to him. His father 


. _ [1924 
was called to prove thet there had been 
litigation between Sardar Din and Allah 
Ditfa on account of,water. Dr. Traynor, 
Assistant Surgeon, Lahore (P. W. No. 12), 
who had performed the post mortem, €x- 
amination was called to prove the injuries 
found on the body of the deceased. He 
stated that he performed the post mortem 
examination on the body of Sardar Din, 
a Muhammadan male of 69 years of’ 
age, on the 6th of August 1919. Ghulam 
Muhammad, the son of the deceased, had 
identified the body. Seven contused 
wounds were found on different parts 
of the body as stated in the post mortem 
report. The brain and the membranes 
were found congested. The skull was 
intact. There was fracture of the 4th 
and 5th cervoical vertibre. There was 
contusion involving the whole of the 
back of the neck and the space between 
the shoulder blades. The 6th and 7th 
left ribs were broken with a contusion 
a” x 4" over the seat of fractures, 
and the 9th, 10th and llth left ribs 
were broken with contusions 6” x 4” 
over the seat of fracture. There was 
fracture of the ‘lefluemerus at the upper 
third, and the right radius and ulna 
bones were fractured at the lower third. 
According to: the ‘Doctor death was due 
to the injuries received, particularly of 
the neck. The breaking of the neck was 
in itself fatal. The injuries were caused 


‘by some blunt weapon such as stick. 


The medical evidence leaves no doubt 
as to the cause of the death of Sadar 
Din. The description of the injuries 
shows that the assault on the deceased 
was ofa most brutal nature. It also 
shows that the numerous injuries must 
have been caused by blows of several 
lathis delivered by several persons. The 
evidence of the eye-witnesses fully bears 
out this conclusion. In his examination 
before the Court, Ghulam Muhammad 


.Stated that the four men, Allah Ditta, 


Bhagel Singh accused, Chiragh Din 
and Surain Singh came up and began 
to drive off the cattle. His brother Aziz 
Din ealled out and his father and he 
Was 
ahead and told these four men that 
his cattle had not done any damage 


and they had. no business to drive them 
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off. Allfour had iron.shod staffs and 
they began to beat Sadar Din. The 
deponent stepped f@rward to intervene 
and received a-blow from Chiragh Din 
on his arm. Jiwan saw the assault, 
came up to the scene of occurrence and 
tried to intervene, but they beat him 
‘also. The deponent saw his father fall 
down. When the assailants had gone 
‘away, he went to the village in search 
of the Lambardar. He could not find 
him and went to the Thana where he 
made the report in the afternoon af 
4 p.m. There was evidently some delay 
in making the report, but it is explain- 
ed by the evidence of the witnesses 
which shows that he spent some time 
in going to the village.in search of the 
Lamban dar, The distance between the 
scene of occurrence and the Police 
Station being threé kos it must have taken 
time to goto the village and then to 
the Thana. The delay however was not 
‘much. Aziz Din (P. W. No. 4): fully 
‘corroborates his: brother on all the points 
relating to the occurrence. 

Jiwan (P. W. No. 5) on the day of the 
occurrence was cutting fodder in his 
field. He heard the cries of Aziz Din 
‘and went to the spot. His field ‘ad- 
joins that of Sadar Din deceased. When 
he reached the spot he saw the two 
accused and Chiragh and Surain: Singh. 
They had iron shod staffs and' were 
‘beating Sadar Din. He tried to inter- 
vene upon which they turned on him 
and gave him several blows. At the 


‘time he saw four men beating Sadar 
Din the latter was on the ground. 
Nura (P. W. No. 6) on the day of 


occurrence was going from the village 
to his field, when he saw Surain Singh, 
Baghel Singh, Allah Ditta and Ghiragh 
beating Sadar Din’ with dangs. Mehru 
(P: W. “No. 7) was going to his field with 
Nura on the day Badar Din wag mur- 
dered. He saw Sadar Din being beaten 
by Bhagel. Singh, Surain Singh, Allah 
Ditta and Chiragh. Khera (P. W. No. 8) 
on the day of murder was cutting 
fodder in his field at a distance of 
eight fields. He heard the cries of 
Aziz Din and: went to the scene. 
From a distance , of four fields 
he saw Bhagel Singh, Allah Ditta, 
ee 


“INDIAN CASES. 


‘seen by 


‘ly poured on him. 


‘field of Surain Singh. 


‘deceased and 


97. 


Surain Singh and Chiragh besting Sadar 
Din who was lying on the ground. 
Jiwan was also seen by him lying on the 
ground. According to the evidence of 
these witnesses there can be no*possible 
doubt as to the manner in Which the 
death of the deceased Sadar Jin was 
brought about. Four assailants were 
these eve-withnesses striking 
blows on the unfortunate man, ffom the 
effect of which he died. 


The evidence of the Doctor taken along 
with the evidence of the eye-witnesses 
can leave no possible doubt as to the 
precise offence committed by the accused. 
They all conjointly beat the deceased 
and caused his’ death. ^ Consequently 


"under section 34 of the Indian Penal 


Code they are equally guilty of the 


offence of murder. 


The accused gave no evidence in their 
defence. Allah Ditta in his statément 
before the Committing Magistrate *ad- 
mitted that he had taken part. in beating 
the deceased, but said that the death 
was caused by the rains that subsequent- 
As to the cause of 


the quarrel he stated that "the fight 


“took place on account of.the fact that the 


grazing in the 
Surain Singh 
the 


deceased's cattle were 


called me to help him in taking 


„cattle to the pound and hence I had to 


take part in the fight.” Bhagel Singh 
pleaded that he had not taken part in the 
infliction of the numerous injuries on 
that he was not even 
present on the occasion. He pleaded an 


‘alibi and stated he had gone to Chathe- 


wala about.12 kos from ‘the village on the 


18th Sawan and had returned after about * 


a week and that Sadar Din had died two 
days after he had left. As the reason for 
the false charge against him he stated 
that Nura w itness was his enemy en 
aecount. of certain dispute about the 
theft of a bullock with his cousin Jawara 
Singh. Further that he had reported 
ag ainst Nura and Mehru witnesses in Chet 
last to the effect that they were thinking lo 
of ineulpating him in.sonte false case. 
Beyond the bare staéement of Bhagel 


-Singh there is no evidence in support "of 


the ‘pleas set up by him, * : J 
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In the argument before us jt has been 
urged on behalf of the appellant Allah 
Ditta that the injuries were inflicted by 
him on the deceased in the exercise of 
his xighé of private self-defence. Noth- 
ing is however shown how this right 
acerued to him. On the facts disclosed 
in the ‘evidence it is impossible to hold 
that fhe appellant Allah Ditta was justi- 
fied i inflicting such serious injuries on 
the deceased as-to cause his death. If 
anything was done by an old man of 
69 years it is not shown that it entitled 
the appellant to go to such extremes as to 
kill the man. ; 

As regards Bhagel Singh his learned 
Vakil has argued that he had been im- 
plicated simply because he is related to 
Surain Singh. As regards the evidence 
for the prosecution the learned Vakil 
has contended that it is altogether false, 
and that the eye-witfiesses who have 
come forward to give evidence were not 
even present on the occasion. It has 
been shown above that the witnesses 
Ghulam Muhammad and Jiwan had 
injuries on their persons. The Sub. 
Inspector, Wali Mohamed, has stated that 
he saw these injuries immediately on his 
arrival on the spot. Dr. Nanak Singh 
examined Jiwan and found four injuries 
on his person. Ghulam Muhammad had 
only a slight swelling on his arm, when 
‘the Sub-Inspector saw him on the 4th of 
August., This slight injury probably 
must have disappeared by the 6th of 
August.. Seeing that these two witnesses 
had injuries on their persons the con- 


~ elusion that they must have been present 


at the time of the assault on the deceased, 
cannot be. said to be far fetched. We 
are, therefore, unhesitatingly of opinion 
that they were present on the occasion, 
that they saw what took place, and that 
what they stated is true. 

. The evidence of Khera (P. W. No. 8) 
i$ challenged on the ground that his 
name was not mentioned in the First 
Information Report, and that he has been 
put forward as'a false witness. The First 
Infermation Rreporf, on the face of it, 
purports tos show” that the informant, 
Ghulam Muhammad, did not attempt to 

.give an -exhaustive list of the witnesses 


present on the spot, He gave the names ^ 
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of some of the, persohs, and added that 
there were others also who were present. 
Khera must be one of, those persons 
who were not. specifically mentioned, 
and as his evidence is substantially: 
corroborated by -the undoubted 
testimony of the witnesses Ghulam 
Muhammad and ,Jiwan, we are not pre- 
pared to reject it as false. The evidence 
given by Nura and Mehru witnesses is 
challenged on the ground that they are 
enemies of the appellant Bhagel Singh, 
and certain discrepancies in minor 
points are pointed out in their state- 
ments. They have also substantially 
told the same story as given by Ghulam 
Muhammad and-Jiwan, and so we see no 
reason to reject their evidence. It is 
urged that two of the persons specifically 
mentioned in the First Information Re- 
port, namely, Fattu son of Imam Din, and 
Khuda Bakhsh Mochi, have not been 
produced as witnesses in the case and 
this throws- doubt on. the case of the 
prosecution. The reason for not calling 
them as witnesses in-the case is stated 
by the Sub-Inspector thus :—"f'attu - 
Arain and Khuda Bakhsh Mochi are 
mentioned in the First Information Report 
as eye-witnesses of the fight. I sent for 
them, they did not say that they were 


‘eye-witnesses, but denied it.” 


The prosecution was not bound to call 
as witnesses, persons who had protested 
ignorance and’ had refused to give 
evidence. We, therefore, think that there 
is no flaw in the case for the prosecution 
on this account. In the last resource 
it has been contended on behalf of both 
the appellants, that they ought not to 
have been convicted under. section 302 
of the Indian Penal Code inasmuch as 
it cannot be said with certainty that 
the blows delivered by them had caused 
the death of the deceased. As we have 
already remarked the death of the 
deceaged was the result of the cumultive 
effect of the injuries caused by all the 
four assailants conjointly. The case is 
fully governed by the law laid down 
in the ruling, Samand Singh v. Emperor : 
(1), and section 34 of the Indian Penal 


(1) 49 Ind. Cas. 349; 3 P. R. 1919 Cr; 5 P. W* 
R! 1919 Cr.; 20 Cr. L. J, 157, 
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Code is clearly applicable to the case 3 of 
the appellants. It was, however, con- 
tended that the attack was not preme- 
diated, and that® the injuries “were 
inflicted in the course of a sudden fight. 
The*benefit of Exception 2 to section 300 
was claimed. 

In our opinion, however, Exception 4 
would have been more applicable to 
the facts of this case, but for the fact 
that the assailants took undue advantage, 
and acted, in a cruel: and unusual 
manner in inflicting such serious injuries 
upon an old man of 69 years. We are 
inclined to agree in the opinion of 
the Assessors that “At first their intention 
was not to kill him (Sadar Din), but 
afterwards they became angry in the 
course of the fight that took place and 
intentionally went on beating him until 
they killed him.” 

After considering all the idena and 
the circumstances "of the case, we are 
eonstrained to hold that the appellants 
are guilty of the offence of murder and 
have been rightly convicted under 
section 302 of the Indian Penal Code. 
We, therefore, affirm the convictions 
and confirm the sentences of “death, 
The appeals are herely dismissed. ' 


N. E, Appeals dismissed. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 1162 or 1923. 
January 29, 1924. 
Present:—Mr. Justice Abdul Raoof. 
MUHAMMAD AND OTHERS—ÜCONVIOTS— 
uro 

e. 
EMPEROR  RasroxpmwT 

Criminal Procedure Code (Act V of 1898), s. 233— 
Cross-cases—Joint trial—Prosecution evidence in 
one case treated as defenze evidence in other—Mis- 
joinder—Illegality. 

In two cross-cases arising out of a riot although 
two separate records were prepared, in reality only 
one joint trial was held and the, prosecution evi- 

^ dence in each casé was HOME as the defence evi- 
dence in the other; f 
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Held,-that the procedure ud died was illegal and 


the trials were bad and must be se aside. [p. 40, 
col. 1.] 
Allu v. Empero, 75 Ind. Cas. 980; 4 L. 376; 


(1924) A. T. R. (L.) 104; 6 L. L. J. 103; 25 Cr. p. J. 
68, followed. -. 

Appeal from an order of thé Séssions 
Judge, Lyallpur, dated the Zor October 
1993. 

Mr. Philip Morton, for the A, KN 

Mr . Chopra, for the Goyernment 
Advocate, for the Respondent. 


JUDGMENT.—A serious riot took 
place between two factions. The Sikhs 


. were on one side and the Janglis on the 


other. Two cross-cases were started; one 
against the Sikhs and the other against 
the Janglis. Both cases were committed 
to the Court of Session to be tried for 
offences under sections 304/148/149 of the 
Indian Penal Code. "The evidence for 
the prosecution was recorded in one case. 
What happene@® afterwards will appear 
from the following note of the Sessions 


Judge dated the Tith October 1923.to he 


found in the record of Case No. 32 at 
page 157 :— SA 

“The evidence in the cross-case hav- 
ing been finished and .the statements of 
prisoners in that case having also been 
recorded, in which they have refused to 
produce any evidence for the defence, 
beyond the statements of prosecution 
witnesses in the present case, the prison- 
ers in the present case will call their 
defenee evidence, beyond that which has 
already been recorded as- prosecution 
evidence in the cross-case.” 

Looking at the records of both the 
cases it appears that almost s$1 the pro- 
ceedings were taken in one case, although 
two separate records were prepared. The 
learned Sessions Judge recorded ful? 
judgment in Case No. 32, finding the 
appellants guilty under section 325/149 of 
the Indian’ Penal Code and sentencing 
them to five years’ rigorous imprigon- 
ment each including three months’ soli- 
tary confinement, and in Case No. 33 re- 
corded the following order on the 26th 
of October 1923 :— 

“See my judgiMent in the conected 
case (Crown v. Muhammadu and othérs, 
Trial No. 32): For reasons therein stated, 
the prisoners in this case are held i innocent 
of the charge framed against them, They 
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are hereby erdered to be acquitted and 
released forthwith." 

From the state of the record it is quite 
clear that, although apparently two trials 
were held and two separaté records were 
prepared, there was really one joint trial. 

‘This was quite illegal as held in’ Allu v. 
Emperor (1). . 
I accordingly set aside the convictions 


and sentences of the appellants and re-: 


. mand the case for trial de novo after tak- 
ing evidence* according to law. The 
accused in Trial No. 33 have been acquit- 
ted and, although the trial in their case 
was also illegal, yet as no appeal or re- 
vision has been preferred, I refrain from 
ordering a re-trial in their case. The 
case against the Janglis, appellants will, 
therefore, go back to the learned Sessions 
Judge for re-tial. 


Z. K. Case remanded. 


(1) 78 Ind. Cas. 980 ; 4 L. 376; (1924) A. L R. (L) 
104; 6 L. L, J. 103; 25 Cr. L. J: 08. 


ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 727 or 1923. 
November 20, 1923. 
Present:—Mr. Justice Stuart. 
BADLU SHAH. AND OTHERS— APPELLANTS 
) VETSUS 4 

-  BEMPEROR—Opposrre Parry. 

Criminal Procedure Code (Act V of 1898), ss. 181 
(4), 581—Girl kidnapped in one district conveyed to 
eanother—J oint trial of all accused—Jurisdiction— 
Trial whether liable to be set aside—Failure of 
justice. : 

A girl of under 16 years of age was kidnapped 
from lawful guardianship in a village in Budaun 
Distriet by D. and B. who took her to a village in 
Etdh District where they met H. and A. and all four 
then took the girl to à certain other district. The 
Sessions Judge,of Budaun convicted D. and B. of 
an offence under section 366, Indian Penal Code, and 
B. H. and A. of an offence under section 368, Indian 
Pegal Sode: 

Held, that D. and B. ld have been tried in 
Budaun or Etat and H. and A. in Etah only; 
Ep. 41, col, 1.] . 

. (2) that however, in the absence of the procedure 
having, occasioned 4 failure of justice, the convic- 
tion oå H, and A. cquid not-be set aside, [ibtd] 


' any jurisdiction. 


- 41994 


Criminal appeal from an order of the 
Sessions Judge, Budaun, dated the 8th 
of June 1923. s 

Mr. Sankar Saran, 
Pleader, for the Crown. 

JUDGMENT.—This appeal has pre- 
sented considerable difficulty owing to 
the fact that the Sessions Judge did not 
apply his mind to the question whether 
he had jurisdiction in respect of certain 
persons who .were tried by him and 
owing to his having not considered . 


Government 
e 


with care the evidence in the 
certain instances. The-following facts 
are clear. Musammat Dulari, a girl 


of under sixteen years of age, was kid- 
napped from the lawful guardianship in 
the village at Rumasu, in the Budaun 
District, by two mén, Dungar and Badlu 
Shah. These men took her by train to 
Kasganj, Etah District, where they met 
two other men called Hari Singh and 
Ahsan, and the four men took the girl 
to Karnal District in the Punjab to the 
house of a woman called Dallu. “The 
Sessions Judge convicted Dungar of an 
offence under section 366 on his plea of 
guilty. He convicted Badlu Shah of 
an offence under the same section. He 
convicted Badlu Shah, Hari Singh, 
Ahsan, Musammat Dallu and Ghafur of 
an offence under section 368 of the 
Indian Penal Code. He did not ccn- 
sider the point that whereas: Dungar's 
and Badlu Shah's offence had clearly 
been committed  in., the Budaun 
District. within his jurisdiction, the 
offence of Hari Singh and Ahsan was 
committed in the Etah District over 
which he ordinarily had no jurisdiction, 
and the offence of Musammat Dallu and 
Ghafur in the Punjah where neither he 
nor the High Court of this Province had 
I am not clear as to 
whether he hed in his mind the provi- 
sions of section 181 (4) of the Criminal 
Procedure Code of 1898. He makes no 
reference toit. Itis doubtful and more 
than doubtful whether it is possible to 
read into the words “the offence of kid- 
napping or abduction” the words 
“wrongfully concealing or keeping in 
confinement a kidnapped person”, and 
although the punishment under section 
368 is the same as that under section 366, 
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the offences are not the same. If the 
procedure had begn strict and exact, 
Düngar and Badlu Shah would 
been, tried in Budaun, Etah or Karnal, 
Hari Singh and Ahsan would ordinarily 
have been tried in Etah and Ghafur and 
Musammat Dallu would have been-tried 
in Karnal. Section 531, however, oper- 
ates clearly in support of the convictions 
of Hari Singh and Ahsan if the error has 
-not occasioned the failure of justice, I 
am satisfied upon the evidence that 
Dungar, who has not appealed, and Badlu 
Shah kidnapped the girl and that Hari 
Singh and Ahsan, knowing that she had 
been kidnapped, were privy to restrain- 
ing her movements while she was in 
Kasganj I do not consider that the 
error of trying Hari Singh and Ahsan in 
Budaun has occasioned a failure of 
justice as against them. I do not find 
the sentences excessive and I dismiss the 
appeals of Badlu Shah, Hari Singh and 
Ashan. I need not. go into the question 
as to whether the provisions of section 
581 or of 181 (4) could be utilised to 
support the conviction of Ghafur and 
Musammat Dallu for I find the evidence 
absolutely insufficient to justify the con- 
viction of either, apart from the irregu- 
larity of the trial’ I, therefore, allow the 
appeals of Ghafur and Musammat Dallu, 
set asids their conviction and sentences 
and direct that they be at once released 
from custody. 
K. S. D. Order accordingly. 


RANGOON HIGH COURT. 

CRIMINAL Revision No. 463B or 1923. 

October 2, 1923. 4 
Present:—-Mr. Justice May Oung. 
MUSTAN—PETITIONER 

versus 
EMPEROR—Opposirte Party. 

Penal Code (Act XLV of 1860), ss. 297, 504-— 
* Trespass,” meaning of—Trustee, position of — 
Criminal Procedure Code (Act V of 1898), s. 237—- 
CRM offence—Alteration of finding, whether per- 
missible. | 


The term “ trespass g in section 297 of the Penal 
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A 


es e . a a 
Code appears to mean any violent or injurious act 
committed in such place and with such knowledge or 
intention as is definfd in that section. [p. 42, col. 1.] 

Jhulan Sain v. Emperor, 18 Ind. Cas. 677; 48 C. 
518; 17 ©. W. N. 534; 14 Cr. L. J. 117, referred to. 

Umar Din v. Emperor, 30 Ind. Cas. 731; 23 P. R. 
1915 Cr; 40 P. W.R. 1915 Cr; 16 Cr. L. J. 683, 
followed. . ". 

The accused had gone to a mosque, of, which he 
was a trustee, for midday prayer as usual. After 
the service he was asked by some others why he 
had, on former occasions, abused the Maulvi and the 
congregation. An altercation having ensued he 
began to abuse all and sundry'and was charged 
with an offence under section 297 of the Penal Code: 

Held, (1) that the mere fact that the accused was 
a trustee of the mosque did not take the case out of 
the purview of section 297; [p. 42, col. I. 

(2) but that inasmuch as the unpleasantness be- 
gan at the instance of other members of the con- 
gregation, section 297 could not apply to the case ; 
(p. 42, col. 2]. 

(3) that the aceused committed an offence 
punishable under section 504, Penal Code, and 
this being a cognate offence, there was no bar to an 
alteration of the findiftg.- [ibid] 

Criminal revision from an order of 
the Headquarters Magistrate, Insein, 
in Criminal Regular No. 123 of 1923. 

JUDGMENT.—The petitioner was 
convicted under section 297, Indian, Penal 
Code, ou a charge that he “with the 
intention of wounding the feelings of the 
Moulvi and the congregation committed 
trespass in a place of worship.” The 
evidence established that he had gone to 
the mosque for midday prayer as usual; 
when the service was over, he was asked 
by some others why he had, on former 
occasions, abused the Moulvi and the con- 
gregation; on his attempting a denial, 
witness was sent for, and an altercation 
followed ; the petitioner thene began .to 
abuse all and sundry, employing obscene 
epithets and uttering threats. The in- 
tention of wounding the feelings of the 
Moulvi and congregation was quite clear, 
but the alleged " trespass " was not. The 
Court of Session, in confirming the view 
adopted by the learned Magistrate, said 
it " LH " 

Inasmuch as appellant, having lawfully 
entered therein, unlawfully remained 


with intent to insult and annoy the body 


of persons in possessioh, he committed 
criminal trespass.”\ ° o 
The Courts below have taken it for 
granted that the word “ trespass ” in sec- 
tion 297 has the same meaning as that 
attached to the expression “criminal 
trespass’ by section 444, Indian Penal 
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Code, In Jhulan Sain v. Emperor (1) 
Richardson, J., remarked, “I cannot see 
how section 441 can be read into section 
297. with any intelligible result, The 
term $trespass’ in section: 297 appears 
to mean any violent or injurious act com- 
mitted in such place and with such 
knowledge or intention as is defined in 
that section. " This view was accepted by 
Shah Dm, J, in Umar Din v. Emperor 
2 
a with an argument, that as the accus- 
ed himself claimed to be the owner of 
the property concerned, there could be 
no criminal trespass. A similar argument 
was put forward in the case before me on 
the ground that petitioner was a trustee 
of the mosque and that, therefore, he had 
aright to enterit. I accept the opinions 
referred to above and hold that the mere 
fact. that the petitioner was a trustee does 
not take this case out of the purview of 
sectiorr 297, ~ 

Bus the further point arises :—Whether 
the uttering of abuse and threats amounts 
to the commission of a trespass within 
the meaning of.the section? It is in this 
connection that the difficulty of applying 
the definition in section 441 arises in the 
present case. Under that section, a 
criminal trespass may be committed by 
a person who, having lawfully entered. 
into or upon property in the possession of 
another, unlawfully remains there with 
intent thereby to intimidate insult or 
annoy any person in possession of .such 
property, or with intent to commit an 
offence. In order to convict the peti- 
oner, the Court would have to come to 
the conclusion that he, with the intention 
of wounding the feelings of the Moulvi 
&nd congregation, remained unlawfully 
within the mosque with intent thereby to 
insult or annoy the said Moulvi and con- 
gregation. As a matter of fact, no un- 
plegsantness would have occurred if 


. certain members.of the congregation had 


not taken the initiative. They began by 


rousing him and, being under the in-. 
: fluence 


of liquor, he retaliated with 
abitse? In these . chkumstances I am 


mud CE us 677; 40 C. 548; 17 C. W. N. 934; 


Ko 3 ina Gas. p TU “R. 1915 Or; 40 P.W. R, 
1915 Cy ; 16 €x. Ld : 


The point was dealt with in connec- 


— [1924 
unable to hold that section 297 was in- 


tended to apply t& such a case, and am, 
therefore, of opinion jhat the conviction 


was #rong. 


It is amply clear, however, that the 
petitioner committed an offence punish- 
able under section 504. So far as the 


.prescribed punishment shows, this offence 


appears to be gravet than one under sec- 
tion 297, but, unlike the latter, it is com- 
poundable and the Police may not arrest 
without a warrant. In any case, it is, in 
the circumstances, a cognate offence and 
there is no bar to an alteration of the 
finding. 

As to the sentence, a fine of Rs. 100, 
was, in my view, unnecessarily severe 
considering that it was not the petitioner 
who began the trouble. His accusers 
might very well have chosen another 
time and place for their enquiry instead 
of charging him coram populo. - 

In the result, I alter the conviction to. 
one under section 504, Indian Penal Code, 
and reduce the fine to Rs, 30 or in de- 
fault one week's rigorous imprisonment. 


K. 8, D. Conviction altered, 


MADRAS HIGH COURT. 
CRIMINAL dc aa No. 976 oF 
1. 


(ORIMINAL Revision PETITION NO, 813 
or 1922.) 
September 17, 1923. 
- Present :—Mr. J ustice Krishnan. 
In re MAHANKALU SREERAMULU 
AND OTHERS ACCUSED Nos. 2 To 6— 


PETITIONERS. : 

Criminal Procedure Code (Act V of 1898), s. 237 
— Penal Ode (Act XLV of 1860), ss. 147, 160, 8 585 
Charge of hurt and rioting-—Conviction "for affray, 
whether justified. : 

A charge under sections 147 and 323, Penal Code, 
cannot be altered into one under section 160, Penal 
Code without a proper charge being framed and 
S regu tried again on the latter charge, [p. 43, 
co 
sabe Husain v. Emperor, 63 Ind. Cas. 157 ; 19 
A. L. J. 487 ; JU.P.L.R R. (A) 101; 22 Or, L, J, 621, 
dissented from, ie ` 
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Petition, under*sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High ourt to revise ethe 
.judgment of the Court of the Sub-Divi- 
sional Magistrate, Ellore Division, in 
Criminal Appeal No. 30 of 1922, against 
the judgment of the Court of the Sta- 
tionary, Sub-Magistrate, in C. C. No. 161 
of 1922. 

Mr. V. Suryanarayana, for the Peti- 
tioners. 

Mr. V. L. Ethiraj, for the Public Pro- 
secutor, for the Crown. . 

ORDER.—In this case five accused 


apply in revision to this Court to set. 


aside their convictions by the Appellate 
. Magistrate under section 160, Indian 
Penal Code. They were originally con- 
victed under sections 147, 323, Indian 
Penal Code, by the Trying Magistrate but 
on appeal the Appellate Magistrate ac- 
quitted the first accused altogether and 
changed the conviction of the five accused 
under sections 147 and 323, Indian. Penal 
Code into one under section 160, Indian 
Penal Code acquitting them of the 
offences which they were originally charg- 
ed with. It seems quite clear to my mind 
that the charge under sections 147 
and 323, Indian Penal Code, cannot be 
altered into one under section 160 with- 
out a proper charge being framed and 
the accused tried again on the latter 
charge. It is not a case where an accused 
charged for a major offence is convicted 
of a minor offence where the major 
offence is not proved. The offence under 
section 160, Indian Penal Code, is differ- 
ent from those under the sections under 
which the accused were originally charg- 
ed, for under section 160 to establish an 
offence of affray it must be shown that 
the fight took place in a public place and 
that there was alsoa disturbance of the 
public peace. Neither of these facts are 


in evidence. in this case. The : Public ' 


Prosecutor has drawn my attention to a 
case in Sabir Husain v. Emperor (1) in 
which a learned Judge of the Allahabad 
High Court converted a conviction under 
sections 147 and 323, Indian Penal Code, 
into one under section 160 in revision. 


(1) 63 Ind. Cas. 157 ; 19 A. L. J. 487; 3 U. P. L. R. 
(A.) 101; 22 Cr. L. J. 621. 
g . 
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But in doing so, he does not seem to have 
considered the propriety of altering the 
conviction in that manner and whether 
it was right to doso without giving the 
accused an opportunity to meet the charge 
under section 160. No reasons are given 
and there is no discussion in the judg- 
ment as to whether such alteration could 
legally be made. The learned, Judge 
thinking that on the evidence in the case 
an offence under section 160 was made 
out, convicted the accused under that 
section in revision. I am unable to follow 
the precedent that has been so created, 
I am of opinion that the alteration of the 
charge under sections 147 and 323, Indian 
Penal Code, into one under section 180 
is not justifiable in this case. The ac- 
cused must, therefore, be acquitted of that 
charge. In the result all the accused 
succeed in revision. Their convictions 
and sentences must be set aside and the 
fine, if paid, be refunded. ý 


Y.N.Y. Revision allowed, 


ALLAHABAD HIGH COURT. 
CRIMINAL Reviston No. 17 or 1994, 
February 27, 1924, 

Present :—Mr. Justice Daniels. 
GOVIND PRASAD SINGH AND OTHERS 
— A PPLICANTS 
versus 
RAM DAS DUSADH-——Orrosfrs Parry, 
Criminal Procedure Code (Act V of 1898), s. 
208—Complaint pending before Magistrüte sent to 
District Magistrate for transfer to some others 
Court— District Magistrates jurisdiction — to 

dismiss compat, 

If a complaint pending before a Magistrate i 
sent to the District Magistrate with a view. P tho 
latter transferring it to some other Court the 
District Magistrate is seised of the cage and*has 
jurisdiction to dismiss the complaint if after 
examining the record he is of opinion that the 
complaint was wholly unfounded. [p. 44, col. 1] | 

à 3 


Criminal revision from an order of 
the Sessions Judge, Ghazipur, ao the 
i 


' 1st December 1923* 


Dr. M. L. Agarwala, for the Applicant 
Mr. Kumuda Prasad, for the Da 
Party, . 


D 
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MUTHIAH CHETTY, In re, . 


JUDGMENT.—This is £n applica- 
tion in revision against an order of the 
learned Sessions Judg? of Ghazipur 
setting agide the dismissal of a com- 
plaint under section 203, Criminal Pro- 
cedure Code. It is not alleged that 
the reasðns given for dismissing the 
complaint were insufficient but the 
learnedeSessions Judge is of opinion 
that the District Magistrate who passed 
the order had no jurisdiction. The 
complaint was. originally. before a 
Deputy Magistrate. The Deputy Magis- 
trate considered that there were reasons 
why he.should not try it and sent 
the case to the District Magistrate 
with a view to the District Magistrate 
transferring it to another Court. Instead 
of transferring it'to another Court the 
District Magistrate after examining the 
record came to the conclusion that the 
complaint was wholly without founda- 
tion,and dismissed it. In my opinion 
the District Magistrate was sufficiently 
seised of the case and the order passed 
by him was not passed without jurisdie- 
tion. dt 

I accordingly accept the revision and 
set aside the order of the Court below. 


8. D. Revision set aside. 


MADRAS HIGH COURT. 
e CRIMINAL Reviston Cass No. 636 
i . oF 1923. — 
OrIMINAL Revision Petition No. 506 
- oF 1923. 
December 11, 1923. . 
* Présent:—Mr. Justice Wallace. 
In re MUTHIAH CHETTY—Accusep 
No. m ey m 
iminul Procedure Code (Act 0 p, 8 
mid Act (I of 1872), s. 188—Criminal 
trial —Procedure—QCross-ezxamination of prosecution 
witnesses—Accusel, right of, alenial of~-Revision. 
_ No Magistrate or Got. ae o 
a Astor “he rg is framed. Such a 
procedgwe is most irfegular and in contravention 


of law. ig 
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The proper course, in revision, where such a 
procedure has been adopted, is for the High Court 
te cagcel the charge andgdircct the eross-examin- 
ation of the witnesses to be permitted. 


Petition, under sections 435 and 439 of ° 


the Criminal Procedure Code, "1898, 
praying the High Court to revise the 
orders, dated the 28th July 1923, of the 


- 


Court of the Second Class Magistrate, . 


Melur, in C. C. No.” 21 of 1923, dis- 
allowing the cross-examination ` of .the 
prosecution witnesses by the defence, 
and framing a charge in the case. f 

Mr. K. V. Krishnaswami, for the 
Petitioner. D 
' M. V. L. Ethiraj, for Public Prosecutor, 
for the Crown. | 

ORDER.—No Magistrate or Court 
can refuse to allow an accused person. 
to cross-examine prosecution witnesses, 
before charge is framed, and the Magis- 
trate's procedure in refusing to allow 
such  cross-examination was most 
irregular and in contravention of the law. 
Without going into the larger question 
whether that procedure has rendered 
illegal the charge framed on evidence so 
irregularly taken, I consider that the 
fairest course to the accused is to cancel. 
the charge and direct that the cross- 
examination of the witnesses be now: 
permitted. I direct accordingly. 


V. N, V. Order accordingly. 


NAGPUR JUDICIAL COMMIS- ' 
SIONER’S COURT. 
MISCELLANEOUS PETITION No. 47 or 1923. 

^ January 9, 1924. f 
Rresent:—Mr. Baker, J. C. 
YAQUB AND oTHERS—ACCUSED-— 
APPLICANTS E 
' Versus S 
APPASWAMI—COMPLAINANT— - 
Non-APPLICANT. 

Criminal Procedure Code (Act V of 1898), s. 16 
—Honorary Magistrate, jurisdiction of, to try 
cases—Administrative distribution of work—- 
Magistrate enquiring into case arising outside area 
assigned to him, d 
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There is nothing* in the Criminal Procedure 


Code which prescribes that ‘any particular class 


of cases should be trjed by Honorary Magis- 
trates. 

If for the convenience of administration a 
Magistrate is directed to take up cases arising 
in 8 particular area, he is not without juris- 
diction if he enquires into a case arising outside 
that area, provided that his powers extend over 
he area in which the casearises. 

Ram Kissore Roy v. Dwarka Nath Sen, 10 C. 
W. N. 1095 atp. 1008; 4 Cr. L. J. 223, Sarat 
Chunder Roy v. Bepin Chandra Roy, 29 C. 389; 
6 C. W. N. 552, cited. 


Application for transfer of Criminal 
Case No. 6 of 1923, pending sine die before 
Honorary Magistrate, Kamptee. 

Mr. W. H. Dhabe, for the Applicants, 

Mr. Œ. P. Dick, for the Crown. 

ORDER.—This is an application for 
transfer of a criminal case from the file 
of Rai Sahib D. Laxminarayan, Honorary 
Magistrate, First Class, Kampteo, to some 
other Magistrate. 
^ The grounds put forward were that 
the Magistrate had no jurisdietion, that 
the case being an important one should 
be tried by a stipendiary Magistrate, 
and that the Magistrate wasa friend of 
the complainant. 

: This last ground has been withdrawn 
by the applicant. 

There is nothing in the Code which 

prescribes that any particular class of 
cases should be tried by Honorary 
.Magistrates and as no question of law 
arises in the case in question there is 
nothing in the objeation that the case 
should be tried by a stipendiary Magis- 
trate. : 
. The remaining argument is as regards 
jurisdietion. Under the distribution 
memo. issued by the District Magistrate, 
Fist Class, cases arising in Kamptee 
‘Khas, where this case comes from, go to 
another Magistrate. It is contended 
that the complaint being under section 
392, Indian Penal Code, the Magistrate 
had: no jurisdiction to entertain ié. 


The present distribution of work 


provides for the Magistrate taking second ` 


class cases from Kamptee Khas. The 
Magistrate considered that the case fell 
under section 347, Indian Penal Code, 
which is triable by a Second Class Magis- 
trate and .he issued process under that 
section. He had thus initial jurisdiction 
to entertain the complaint, The cases 
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às 


. i f 
quoted by “the learned Magistrate him- 
self-show that his powers extend over 
the whole district,. though for the 
convenience of administration,e he. may 
be directed to take up cases: arising in 
a certain area. He is not without juris- 
dietion if he enquires into a cade arising 
outside that area: cf. Ram Kissore Roy 
v. Dwarka Nath Sen (1) ande Sarut 


-Chunder Roy v. Bepin Chandra Roy (2). 


The application is dismissed, | 
G. R. D. Application. dismissed, 


(1) 10 C. W. N. 1095 at p. 1098; 4 Ci, L.J. 
293. : 
(2) 29 C. 389; 6 C. W. W. 552. 


` 


PATNA HIGH COURT. 
CRIMINAL Reviston No. 641 or 1923. 
Deceniber 7, 1923. . 
Present :—Mr. Justice Kulwant Sahay. 
BHAGAWAT JHA AND orugRs— 
PETITIONERS 
VvESUS 
EMPEROR—Opposits PARTY, 

Penal Code (Act XLV of 1860), ss. J47,- 828, 
825—Rioting—Unlawful assembly—Common object, 
failure of, effect of—Hurt, conviction for— 
Identification parade, proof of—Note of identi- 


fication, whether evidence. 


Accused were convicted of offences under 
sections 147, 323 and 325 of the Penal Code, the 
common object of the unlawful assepibly being 
described as “looting crops belonging to tife 
complainant's master.” On appeal, the Appellate 
Court held that it could not be determined 
which portion of the land in dispute belonged to 
the accused and which portion belonged to tho 
complainant's master. There was a bona fide 
dispute with regard to the title to the land: 

Held, (1) that the title to the land being 
uncertain and there being a bona fide dispute 
there could be no looting of the crops; [p. 46, col. 4.] 

(2) that, therefore, there could be no conviction 
under section 147 of the Penal Code; [ibid.] 

(3) that in the absence ofan unlawful assembly 
only those persons could be’ convicted under 
sections 323 and 325 of the Penal Code eWigh 
regard to whom it could be established that they 


had been guilty of acts*which felé under those 
sections. [p. 47, col. 1.] 
‘Obiter:—A note of a test identification is no 


evidence of the identification wnless it is proved 
by the Magistrate who held ihe identificatione and 
gives full particulars of the identfücstion, 
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Criminal revision from a decision of the 
Sessions Judge, Muzaffarpur, dated the 
llth October 1923, modifying that 
of the Deputy Magistrate, Muzafiarpur, 
dated the ‘13th September 1923. 

Messrs. Ali Imam and S. P. Varma, for 

the Petitioners. 
The Government Pleader, 

Crown? s 
JUDGMENT.—This is an applica- 
tion in revision on behalf of 13 persons 
who have been convicted under section 
147 of the Indian Penal Code and some 
of whom have also been convicted 


for the 


- under sections 323 and 325 of the Penal 


Code and sentenced to various terms 
of imprisonment. The petitioner No. 1 
has been convicted under sections 147, 
393 and 325, Indian Penal Code, and 
sentenced to four months’ rigorous 
imprisonment: and a* fine of Rs. 100. 
Petitioners Nos. 2, 3, 6, 8, 9, 10 and 13 
have been convicted under sections 147 
and 323 and sentenced to two months’ 
rigorous imprisonment and a fine of 
Bs. 50, Petitioners Nos. 4, 5, 7, 11 and 
12 have been convicted under section 
147 only and sentenced to two months’ 
rigorous imprisonment. The conviction 
and sentence have been affirmed on 
appeal by the learned Sessions Judge. 
The dispute was as regards certain 
plots of land which are diara lands 
under recent accretions on. account of 
the change in the course of the river. 
Tt appears that plots Nos. 1410, 1411, 
1419 and 1413 of the Settlement Map 
of 18989 which -is Exhibit 8 in the 
case form the ziraitland of the pro- 
prietors Jamuna Rai and Parichan Rai. 
The petitioners or at least some of them 
are tenants of the village and they have 
got their holdings to the south of these 
plots 
pots .Nos. 1410, 1411, 1412 and 1413 
belonging to' the complainant's master. 
The dispute is as regards certain lands 
which have formed on account of 
change in the course of the river and 
4hf:h are recent ‘accretions and are 
dlaimed by complainant's master as 
belonging to him, whereas the accused’ 
persons claim these lands as belonging 
to jhem. The* learned Sessions Judge 
in dealing With the question "as to 
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and there is no dispute as regards ` 


the: 


' . [1024 


whether the lands belong to the com- 
plainant’s master oT to the accused, 
says that itis impossible to say which 
of the parties is entitled to which 
portion of the accreted land. It appears 
that there was a dispute in the year 
1905 as regards the title to some of 
these plots and ‘it’ was held that the 
owner of plots 1410 and 1411 did not: 
acquire any right to the accreted land 
which was then in dispute. Now, 
having regard to the finding that itis 
impossible to say whether the accused 
or the complainant's master had any 
title to the land in dispute it is not 
possible to say as to whom the crops 
alleged to have been looted really 
belonged. Now, the common object of 
the unlawful assembly as stated in 
the charge sheet was to loot wheat and 
parley. crops of: complainant's master. 
When the learned Sessions Judge is 
“unable to say as to whether the land 
belonged to the complainant's master 
or not, it is impossible for him to say- 
that the crops which are alleged to have 
been looted belonged to the com-- 
plainant’s master. The charge, as it 
stands, charges the accused of an offence 
under section 147 on the. ground that 
they formed into an unlawful assembly 
with the common object of looting 
certain crops belonging to the com- 
plainant’s master. Upon the findings 
of the learned Sessions Judge it is 
impossible to say whether the crops 
did really belong to the ‘complainant's 
master. If that is so, the common 
object fails and the conviction under 
section 147 cannot stand. There appears 
to be a bona fide dispute as regards the 
title in these diara lands; and’ as 
regards the lands recently formed by 
reformation on account of the shifting 
of the course of the river, it is very 
difficwlt for a Criminal Court to say as 
to whether the title to the land belongs 
to one party or to the other, ‘and in 
the absence ofa title it is not possible , 
for the Criminal Court to say that the 
crops belonged either to -complainant's 
master or to the accused, In these 
circumstances there can be no looting 
because there can be no dishonest motive 
in taking away crop, to which a party 
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asserts a bona fide claim of title. The 
conviction under seqtion 147 of the Indian 
Penal Code must, therefore, fail. 

As regards ~the conviction under 
sections 323 and 325 there is no finding 
in the judgment of the learned Sessions 
Judge as to which of the accused 
committed what act in order to bring 


` chim within the definition of offences 


under sections 323 and 325.* Under the 
circumstances it would have been neces- 
sary to remand the case to the Court 
below for a finding as to which of the 
accused can be convicted under sections 
323 and 325; but having regard to the 
nature of the injuries and to the nature 
of the dispute, the injuries being very 
slight except in the case of one person 
who has a fracture of the ulna,. and 
to the fact that the petitioners have 
already undergone 27 days imprisonment, 
I do not think it desirable to ordera 
fresh trial. 

Another point has been taken by 
the learned Counsel on behalf of the 
petitioners on the question of identi- 
fication of the petitioners. .It appears 
that there was, what is called a test 
identification, that is, during the Police 
investigation a Sub-Deputy Magistrate 
was called and in his presence some of 
the witnesses were asked to identify 
some ofthe persons who were suspected 
of having taken part in the offence. 
The: Sub-Deputy Magistrate made a 
report which is in a tabular form with 
certain headings. The first column gives 
the date of conducting the identifica- 
tion. The second column gives the 
place where the identification was held. 
The third column gives the names of the 
identifying witnesses with note as to 
which suspects were identified by each 
witness. The fourth column contains 
the names of the suspects. The fifth 
contains mention’ of the place where the 
suspects where detained or kept before 
they were brougth out for identification. 
The ‘sixth column gives a description 
of the manner in which the identifica- 
. tion was effected. The seventh column 
contains the names of witnesses in whose 
presence' the identifieation was made 
with their signatures; and the last column 
contains remarks eand signature of the 
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. * 
investigating officers. I am not aware 
as to whether this form of making 


report as regards the test identification 
is prescribed anywhere in, “the” law. 


. Nothing has been shown to me, and 


fróm the document on the record which 
purports to be & note ofthe test iden- 
tification, it is impossible for mg to say 
what is exaetly the nature of the report; 
that is, the persons ‘who are sald to 
have identified cerain other persons who 
were suspected, identified them as re- 
gards what? The document gives no 
description as to the offence or to the 
occurrence in which the persons suspeot- 
ed are said to have taken part. Now 
in the absence of the Sub-Deputy Magis- ` 
irate who prepared the report, it is 
impossible to see the exact meaning of 
this. report. This Sub-Deputy Magis- 


‘trate who prepared the test ideptifica- 


tion note has not been called as witness 


-in this case and it is argued by the 


learned Counsel for the petitioners that 
this test identification report was not 
admissible in evidence without examin- 
ing the Sub-Deputy Magistrate. I agree 
with this contention and on à mere 
perusal of this note I am constrained 
to say thatit isno evidence of identi- 
fication ofthe accused persons in the 
present case. This identification note 
was chiefly relied on by the Deputy 
Magistrate as well as by the learned 
Sessions Judge in the present case. 
There is no “doubt mention of other evi- 
dence before the Trying Magistrate as 
regards the identification of the accuséd. 
But it is impossible to say as to how 
farthe mind ofthe learned Judge was 
influenced by this note of test identifi- 
cation. However, having regard ;to the 
fact that convictions under sections 147, 
323 and 325 have been set asideit is 
not necessary to dwel at any len&th 
on this point. The result is that the 
convictions and sentences are set aside 
and the fines, if paid, will be refunded, 


Z. K. Comel set asider 
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LAHORE HIGH COURT. 
ORIMINAL ÁPPEAL No. 233 or 1922. 

M June 6, 1922. ‘ 

Presènt :—Mr. Justice Martineau, 
NUR SHAH AND ANOTHER— 
^ APPELLANTS 
. versus 
i MPEROR—RESPONDENY. 

Penal Code (Act XLV of 1860), ss. 34, 825— 
Grievous hurt, caused by two persons—Common 
intention, proof of. i 

Where two persons are charged with having 
caused grievous hurt tothe complainant but the 
evidence does not show which of them dealt the 
blow which caused grievous hurt, they cannot 
both be eonvieted of an offence under section 325 
of the Penal Code unless they had & common 
intention of causing grievous hurt. 

Criminal appeal from an order of 
the Sessions Judge, Lahore, dated the 
22nd February 1922. 

Mr. M. S, Nawaz, forthe Appellants. 

JUDGMEN T.—This case is connect- 
ed with the case of Nizam Shah and 
othérs which has been disposed of by my 
judgment in .Appeal No. 273. There 
appears to be no doubt. that a fight 
‘took ‘place between the two parties in 
consequence of Nur Shah and Thakhan 
Shah having given Shah Ali a beating 
as the result of a dispute about the 
watering of the fields. Shah Ali received 
ten injuries, including five on the 
head, one -of which was grievous hurt, 
and the appellants Nur Shah and 
Makhan Shah have consequently been 
convicted of an offence under section 
325, Indian Penal Code, and have been 
sentenced to three years’ rigorous impri- 
sbnment each. It is contended that if it 
is not shown which of the two appellants 

e dealt the blow which caused grievous 
hurt-they cannot both be convicted of an 
offence under section 325 unless they had 
acommon intention of causing grievous 
hurt. I agree with the argument but it 
appears tome that it was the common 
intention of the appellants to cause 
grievous hurt to Shah Ali and that, 
therefore, sectien 34, Indian Penal Code, 
applies and the appellants have been 
yeghtly convicted. I, see no sufficient 
reason for reducing the sentences and 
I dismiss the appeal. 


Appeal dismiesed; 


H 
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; n | 
LAHORE'HIGH COURT. 
CRIMINAL APPEsy No. 340 or 1922, 
July 21, 1922. 

Present :—Mr. Justice Harrison. 
MUHAMMAD BAKHSH alias 
MAHAND-—APPELLANT 
VETSUS 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 411—Possession 
of stolen property—Identity of stolen property, 
proof of. 

Four months after a burglary was committed 
two articles.of ordinary household use and ofa 
very common pattern were found in the house of 
the accused which both the complainant and the 
accused claimed as their property : ` 

Held, that in the absence of conclusive proof that 
the articles belonged to the complainant, the 
accused could not be convicted of an offence under 
section 411 of the Penal Code. 


Criminal appeal from an order of the 
Magistrate, Jullunder, dated the 10th 
April 1922. ` i 

Lala Jagan Nath, for the Appellant. 


JUDGMENT.—I do not think the 
conviction of Mahand in this case is 
justified by the evidence. A -burglary is 
said to have been committed in June 
1921 in the house of Atma Singh. It 
was not reported at the time and in 
October, or four months later, on the 
house of Mahand: being searched, a darri 
and a quilt were found which Atma 
Singh claimed as part of the property 
then stolen. This is all. Mahand claim- 
ed the goods which are of a very common 
pattern as his own and I am not satisfied 
that they are proved to be the property’ 
of Atma Singh. I accept the appeal and 
acquit Mahand, 


ZK, Appeal accepted. 
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MAHADEO SINGH v. EMPEROR. " 


PATNA HIGH COURT. . 
CRIMINAL MiscELLAMEOUS No. 37 of 1922. 
July 20, 1922. i 
Bresent:—Mr. Justice Coutts and 
Mr. Justice Das. 
MAHADEO SINGH-—PRETITIONER 
, versug - 
EMPEROR—Opposirs Parry. 
Criminal Procedure Code (Act V of 1898), s. 526 
—Transfer of case—Prejudice to accused. gt 
A lessee of zemindari property died and the 
manager of the zemindari issued orders to the 
‘tenants of the deceased lessee not to pay rent 
_ to the representative of the deceased. The 
orders were illegal and the District Magistrate 
wrote to the manager to withdraw them but 
the-latter refused to do so. Subsequently tlie 
manager became involved 


trate was angry with him and he was not likely 
to have a fair trial : 

Held,that there was nothing to show that the 
District Magistrate was prejudiced against the 
accused and there were no grounds for the 
transfer of the case. [p. 51, col. 1] : 

Mr. G. C. Pal, for the Petitioner. 

The Goverment Advocate, for the 
Crown. n 
: JUDGMENT. 

Coutts, J.—This is àn application 
fortransfer of & case from the District 
of Champaran. The petitioner, who is 
the Officiating Manager of the Ramnagar 
Raj, is being tried on a charge of wrong- 
ful confinement by the Sub-Divisional 
Magistrate of Bettiah. 

lt appears that the Bhasurari factory 
- was the lessee and mortgagee of a 
certain property from the Ramnagar 
Raj. The proprietor Mr. Coffin -had 
died and the factory was being, as it 
had been for several years, “managed 
by Mr. Bond. Sometime in the beginn- 
ing of this year the Manager of the 
Ramnagar Raj, Mr. Aldis, was dismissed 
by the Rani. and the petitioner, who 
had been the Assistant Manager, was 
appointed to officiate as Manager. After 
his appointment he issued parwanas 
to the tenants of certain of the villages 
which had been leased to the factory 
telling them not to pay rent to Mr. 
. Bond, the pretext being that the Raj 
was protecting the interests of the late 
Mr. Coffin’s heirs. Mr. Bond. brought 
ihe matter to the notice of Mr. Swanzy, 


€ 


4 in a criminal case. 
. He applied for transfer of‘ the case from the- 
*. district’on the ground that the District Magis- 
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the Collecter, who wrote to tle petitioner 
requesting him to withdraw the parwanas 
which after consulting the Government 
Pleader he ‘considered to be illegal. 


“The petitioner refused to witllraw the 


parwanas, Subsequently the” case for 
which the petitioner -is now being tried 
was started against him. He was arrested 
and he complains that he was badly 


treated while being taken to Bettfah and 


that there was delay on the part of the 
Sub-Divisional Magistraté in granting 
him bail. 

We.are not concerned with the treat- 
ment of the petitioner after his arrest 
because this admittedly had nothing to 
do with the District Magistrate and Mr. 
Gour Chandra Pal who has very 
strenuously pressed for a transfer of 
the case from the district, says that if 
he cannot have a transfer from the 
district, -the petitioner prefers to' be 
tried by the Sub-Divisional Magistrate 


of Bettiah. e 


We are, therefore, only concerned with 
the question, - whether the petitioner has 
reasonable grounds for believing that 
the District Magistrate is prejudiced 
against him. It appears that before Mr. 
Swanzy wrote to the petitioner to with- 
draw the parwanas, his predecessor Mr. 
Merriman wrote to the Rani and asked 
her under what circumstances Mr, Aldis 
had been dismissed and also who the 
new Manager was and what his qualifica- 
tions were. No reply was given to these 
questions and the first ground on which 
it is contended that the District Magis- 
trate is prejudiced is that tle fact, that 
Mr. Merriman asked for this information, 
shows that he was annoyed about the 
dismissal of Mr. Aldis and the appoint® 
ment of the petitioner in his place. The 
second ground which is urged is that 
the refusal of the petitioner to withdraw 
the parwanas must also have annoyed, the 
Collector; and the last ground is that 
Mr. Aldis informed the petitioner that 
the Magistrate was very angry with 
him, " 

So far as the first ground is con@erhed 
it is urged that? the CoMector bad” no - 
right to ask the Ranj why she had dis- 
missed Mr. Aldis and what the qualifiea- 
tions of the new Manager were, ang that 


`~ Code. 
‘even after the refusal to withdraw the 
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this indicgtes that he must have been 
annoyed at the dismissal of Mr. Aldis 
and the appointment ofthe petitioner. I 
am unable to take this view. In the 
rst plgce the enquiry was made by Mr. 
Merriman who is not now the Magistrate 
and Colleetor of Champaran and in the 
second ‘place, although it may be that 
the Collector has no right to demand a 
reply to the questions such as were asked, 
as Magistrate of the District, he was 
interested in the management of a prop- 
erty like the Ramnagar Raj from the 
point of view of the peace of the district 
alone. The enquiry was couched in a 
perfectly courteous way and it indicates 
nothing more than a desire to have in- 
formation which he thought he might 
probably require. It in no way suggests 
that he was annoyed with the dismissal 
of Mr. Aldis or that he desired to inter- 
fere in the appointment of his successor. 
This matter, therefore, could not, in my 


‘opinion create any reasonable apprehen- 


sion of the bias. 

In regard to the second ground: the 
parwanas certainly appear to have heen 
illegal, the Magistrate foresaw that the 
direction to tenants not to pay rent 
would probably lead to some breach of 
the peace; so, after consulting the 
Government Pleader, instead of starting 
proceeding under section 107 of the Cri- 
minal Procedure Code as he was entitled 
to do, he adopted milder and politer 
method and asked the petitioner to with- 
draw the parwanas. In so doing far from 
Showing bias against the petitioner he 
showed censiderable consideration and 
Mr. Swanzy himself says that he was not 
angry with the petitioner when he refused 
to withdraw the parwanas. Nor was 
there any reason why he should be angry 
because he should always have recourse 
to section 107 of the Crimjnal Procedure 
The fact that he did not doso 


parwanas indicates that he was not 
actuated by anger but still desired to 
settle matters without a criminal pro- 
ceeding. 

Thie last ground has mot been seriously 
pressed. The District Magistrate says 
he does not know Mr. Aldis and has 
never seen him and that if Mr, Aldis 
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did in fact asgert that the Magistrate 
was angry with the petitioner, it is an 
asgertion which i$ untrue. I am not 
prepared, however, to believe that in fact 
Mr. Aldis did make such an asgertion. 

In the result then T am unable to find 
that the petitioner has any reasonable 
ground for the. application which has 
been made and I would dismiss it. 

Das, J.—I entirely agree. It has 
been argued before us, and argued with 


‘some zeal and passion, that Mr. Merriman 


had no business to address the prop- 
vietress of the  Ramnagar Raj with 
reference to the dismissal of Mr. Aldis, 
and it has been suggested that the pro- 
secution of the petitioner is the direct 


‘result of the refusal on the part of 


the Rani to reinstate Mr. Aldis. I quite © 
agree that, asa general rule, the Collect- 


‘ors should not interfere in the internal 


management of a zemindari; but I am 
not prepared to admit that the general 
rule is‘subject to no exception whatever, 
noram I prepared to admit that, in this 
particular case. Mr. Merriman was 
guilty of a breach of the general rule. 
The zemindari system in this country 
isa complieated one, and where large 
and conflicting interests are concerned, 
it is impossible for the Magistrates 
charged with the duty of maintaining 
peace and order in the district not to 
intervene at times especially when as a 
result of some act on the part of any 
of the conflicting parties, the breach of 
the peace seems imminent. What are 
the facts in this particular case ? The 
Raj-had issued certain parwanas to the 
tenants of some of the villages by which 
they were asked not to pay rent to the 
tenure-holder, who undoubtedly was: 
entitled to collect rent from the tenants. 
The parwanas were wholly and palpably 
illegal and it was necessary for Mr. 
Merriman to know the name of persons 
to whont he could address his letters in 
reference to the illegal parwanas that 
had been issued by the Raj. The second 
part of the letter runs as follows: “ There 
is another matter on which I should be 
glad to have an early information, Viz., 
the stoppage of rents in Baswaris factory 
dehat. I have addressed a letter to the 
Managar on the subject. In the event of 
s 
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no regular managar being appointed, I 
would be obliged if,you will favour me 
by having the matter” dealt with ". Inemy 
opinion there was nothing improper on 
the-part of the Mr. Merriman, in the 
circumstances of the case, to address a 
perfectly courteous letter to the propriet- 
ress of the Raj asking her whether it 
was true that Mr. Aldis had been 
dismissed; and, if so, on what ground. In 
the next place Mr. Merriman i8 not the 


Magistrate of the district and if Mr., 


Merriman had any grievance against 


the proprietress of the Ramnagar Raj 


for having dismissed Mr. Aldis, we 
cannot assume that that grievance is 
entertained by his successor. The pre- 


sent Magistrate and Collector of the 


district is Mr. Swanzy and he certainly 
has taken no steps whatever against the 
Raj in reference to the dismissal of Mr. 
Aldis. IfI were satisfied that the Magis- 
trate of the district has put any undue 
pressure on the Raj to remove the 
present Manager from his office and to 
reinstate Mr. Aldis, I would certainly 
accede to the argument which has been 
advanced before us. But there is 
nothing at all in the record to show that 
having addressed the letter of the 16th 
_ of March 1922, the Magistrate of the 
district put any pressure whatever upon 
the Rani to re-appoint Mr. Aldis. 

The socond ground which has been 
urged before us is, in my opinion, wholly 
untenable. It is urged that the Magis- 
trate of the district should not have 


asked. the petitioner to withdraw certain , 


parwanas which he had issued. I am 
wholly unable to accept this argument. 
These  parwanas were undoubtedly 
illegal in so far as they invited the ten- 
ants not to pay rent to the factory. It is 
not suggested either in the petition or 
anywhere in the record that on the death 
of Mr. Ooffin, the landlord was entitled 
to re-enter upon the land. That is not the 
argument before us. The argument is 
that upon the death of Mr. Coffin his 
heirs were entitled to recover rent from 
the tenants and that the Manager who 
was in charge of the estate had no 
business to collect the rent unless he 
satisfied the Raj that the power of 
attorney authorized him to collect rent on 
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‘authority which he claims to have to arrest 
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behalf of the heirs of Mr. Coffin. Whether 
the Manager was or was not entitled to 


‘eollect rent is « matter between the 


heirs of Mr. Coffin and the tenants. 
With this question the Raj hade nothing 
whatever to do. ` 

In my opinion the attitude, of the 
Magistrate was an entirely proper one, in 
so far as, instead of taking any action 
against the Raj, as he was entftled to 
do if there was any apprehension of the 
breach of the peace, he' required the 
Raj to withdraw the illegal parwanas 
that had been issued by the Raj; and 
I may point out that in addressing the 
letter of the 16th of March 1922 to the. 


. Raj, the learned Magistrate was armed 


with the opinion of the Government 
Pleader of the district. In my opi- 
nion there are no grounds for transfer in 


this case. » 


- Order accordingly, 


N. H. 


MADRAS HIGH COURT. 
- CRIMINAL Revision Case No. 715 
or 1923. 
(CRIMINAL Revision PETITION No. 574 
` or 1923). 
February 7, 1924. 
Present :—Mr. Justice Krishnan. 
In re APPASWAMY MUDALY . 


AND OTHERS—-ÀOCUSED—PETITIONERS. 

Penal Code (Act XLV of .1860), s. 225B— 
Criminal Procedure Code (Act V of 1898), ss. 54, 
55—Escape from lawful custody—Arrest under 
wrong authority—Resistance to arrest—Warrant, 
production of —Arrest of suspects. 

Section 225B, Penal Code, requires that the 
custody from which aman tries to escape must 
be a lawful custody: he must have “been *law- 
fully arrested and detained: then only he is 
liable to conviction under the section. [p. 25, col. 2.] 


When a constable arrests à man and tells him 
expressly that he is doing so under a pagtiqular 
im, 
and if such arrest 15 resisted # will be for the 
prosecution afterwards [o establish that the con- 
stable who arrested the man had power to act 
under the authority that he claimed to have. 
Jt is*not sufficient for the prosecution afterwarda 


i 
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to-say that gthe constable had authority under 
some other provision of law. [ibid. 

Any man who is being arrested, has a-right 
to ask the officer arresting him to show him 
what power he has to dó so. If the arrest is 
.undey a evarrant, the man arrested is entitled to 
ask that the warrant be shown to him to see 
that he is being properly arrested and when 
the warrant is not shown to him and the arrest 
is madg, such an arrest will not be a legal arrest. 
[p. 52, col. 2; p. 53, col. 1.] j 

It is mot sufficient that a Police Officer arrest- 
‘ing a person under section 55 (c), Criminal Pro- 
cedure Code, has reason to suspect that the person 
‘was concerned tn several offences; it is further 
necessary to prove that he 
habitual offender or by repute a person habitually 
committing the various offences referred to in the 
section, [p. 53, eol. 1.] 


Petition, under sections 435 and 439 
of the Code of Criminal Procedure, 
1898, praying the High Court to revise 
the judgment of the Court of the 
Joint Magistrate, Hosur, in Criminal 
Appeal No. 13 of 1923. preferred against 
the judgment of the Court of the 
Sub-Magistrate, Denkanikota, in CO. C. 
No.*142 of 1922. 

Mr. V. L. Ethiraj, for the Petitioners. 

The Publie Prosecutor, for the Crown. 


ORDER.—In this case the three 
petitioners before me have been  con- 
victed under section 225 B of the 
Indian Penal Code and sentenced to 
various fines by the Sub-Magistrate of 
Denkanikota, and their conviction -has 
been confirmed by the Joint Magis- 
trate of Hosur. 

The prosecution case is that certain 
constables were sent to the village of 
Ullugurukki on the 29th May 1922 and 
P.W. No*1l a constable, ‘arrested the 
first accused and took him by his hand. 
Then, it is said, the accused asked him 
avhy he arrested -him and that the con- 
stable told him that he was arresting 
him under section 54 of the Criminal 
Procedure Code. The accused seems 
to e have resisted this arrest on the 
ground that he was not liable to be 

. arrested under section 54, Criminal 
Procedure Code. The constable who 
arrested him had no warrant for his 
arest, Accused Nos. 2 and 3, who are 
thé sons of the first acctised, also seems to 
have taken part in, resisting the arrest. 
All the same, all the three accused 
were arrested bw the constables , and 

x * 


was by repute à 


... T1924 
taken to the, Polite Station, The 
charge under section 225B is on the 


greund that the fhther tried to escape 
from custody after he was arrested 
and that the sons helped him- *to do 
so. Section 225B requires that the 
custody from which a man tries to 
escape must be.a lawful custody he 
must have been lawfully arrested and 
detained: then only he is liable to 
conviction under section 225B. It is 
not denied in this case that the con- 
stable had no power to arrest the first 


` accused under section 54, Criminal Pro- 


cedure Code. When the prosecution 
found its weakness after the case was 
almost nearly over in ‘the lower Court 
they changed the case and contended 
that the first accused was arrested uncer 
section 55 (c) and that the arrest was 
legal. 

The question that arises before me 
is whether, when a constable goes and ' 
arrests a man and tells him under 
what authority he is arresting him, 
when that authority is not a lawful 
authority, can the man arrested, be 
convicted and punished under section 
225 B for resisting such arrest, although 
the constable might have authority to 
arrest him under some other provision 
of law. For the purpose of. deciding’ 
the point, I will assume that, if. the 
arrest had been under section 55 (c), 
it would have been a lawful arrest. 
That is a question which I shall con- 
sider presently. I have come to the 
conclusion that when a constable arrests 
a man and tells him expressly that 
he is doing so under a particular 
authority which he claims to have to 
arrest him, and if such arrest is re- 
sisted, it will be for the prosecution 
afterwards to establish that the con- 
stable who arrested the man had power 
to act under the- authority that he 
claimed" to have, It is not sufficient 
for the prosecution afterwards to say 
that the constable had authority under 
some other provision of law. I think, 
any man who is being arrested, hasa 
right to ask the officer arresting him: 
to show him what power he has to do 
so. If the arrest is under a warrant, 


it has been held. that the man arrested 
‘ < 
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is entitled to ask ‘that the warrant be 
shown to him to see that he is being 
properly arrested and” that, when tht 
warrant is not shown.to him and the 
arrest is made, such an arrest will not 
be.a legal: arrest. A man is entitled 
to know when a constable is arresting 
him, under what power he is” acting 


. and, if he (the constable) states: that 
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he acts under a eertain power which - 


“the man knows he has not got, I am 
not prepared to say that. he 
entitled to object to such arrest and 
to. escape from custody when he is 
arrested. So far-as section 54 is con- 
eerned, no attempt has been made 
before me to justify the arrest, and 
it seems to me that on that ground 
this petition ought to succeed. 


Apart from it, even under section 55 (c) 
I am not satisfied that the prosecution 
has proved that the constable had authori- 
ty to arrest the man. That clause says, 
"Any person who is by repute an 
habitual robber, house-breaker or thief 
or an habitual receiver of stolen property 
knowing it to be stolen, 
' repute habitually commits extortion, or, 
in order to the committing of extortion, 
habitually puts or attempts to put persons 
in fear of injury,’ may be arrested by an 
officer in charge of a: Police Station. 
There is nothing before me to show that 
there was any ground for taking action 
under section 55 (e) by the Police in 
. this case. The officer, who ordered his 
arrest and gave-evidence as C. W. No. 1, 
only says that he had reason to suspect 
that the first accused was con- 
cerned in several offences. He does not 
say anything about his being reputed 
to be -a habitual robber, or  house- 
breaker; at the time -he~ gave evidence, 
the prosecution case was that the arrest 
was made under section 54 and not 
under section 55 (c). So that his evi- 
dence does not relate toa case under 
section 55 (e) at all. 


In these circumstances it seems to 
me that the arrest ofthe first accused 


cannot be. considered to have been a- 


lawful arrest and his attempt to escape 
from custody would not fall, under 
A's e- ! 


or who by 


is not | 
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section 225B; Indian Penal Code. He 
must, therefore, be acquitted, and as a 
result of his acqifittal, accused Nos. 2, 
and 3 must also be acquitted. ‘The fines, 
if paid, will be refunded to them.. 


^ Revision allowed, 


V.N, Y. 


‘RANGOON HIGH COURT. 
CRIMINAL Reviston No. 752-B or 1922, 
i January 5, 1923. 
Present :—Mr. Justice May Oung. 
MG. SHWE ZIN— PETITIONER 
versus . M 
MG. PO NGWE-—RESPONDENT. ° 
Penal Code (Act XLV of 1800) ss. 280, 323— 
Injury caused by dog—Negligence—O ff ence ] 
Owing to the negligence of the accused his 


dog bit the complainant and caused hurt to the 
latter; 


Held, that the accused was guilty of an offence ' 


under section 289 of the Penal Code and not under 
section 323 of the Code. 


Reference made by the District Magis- 
trate, Pyapon, in his Criminal Revi- 
sion No. 317 of 1992, reviewing an order 
ofthe Bench of Honorary Magistrates of 
Kyaiklat passed in Criminal Regular 
Trial No. 26 of 1922. : 

REFERENCE.-—This is a case in 


‘which the accused was sent up dor trial 


under a charge of omission to take 
order with his dog inasmuch as the 
animal bit the complainant in the front 
aspect of the right forearm, causing 
three incised wounds. 

The Bench decided that negligence in 
the keeping of his dog 
against the accused but convicted hifi 
under section 323, Indian Penal Code, 
on the ground that the injury caused to 
the complainant was simple and the 
complainant did not: have to remain, iy 
the hospital for qne day ,even. The 
sentence which is quite suitable may be 
allowed to stand, but the conviction, 
should I consider be altered to one 
under section 289, Indian Penal Codes 


was proved . 


1 


< 54 


ORDER.—The conviction is altered 
to one under section.289, Indian Penal 
Code. "The sentence will stand. : 


Z't. Conviction altered, 


MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 862 
° oF 1922. l 
(ORIMINAL Raviston Parrrion No. 720 
E or 1922.) _ 
Septsmber 6, 1923: 
Present :—Mr. Justice Odgers and 
." Mr. Justice Hughes. 

V. GOVINDAN NAIR AND OTHERS— 
ABPELLANTS—ACCUSED— PETITIONERS 
: versus i É 

. KUTTASSERI KUNHI KRISHNAN 

NAIR—COMPLAINANT— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 850, 

. scope of—Magistrate, transfer of, after prosecution 
evidence—Successor transferred after defence 
evidence—Third Magistrate, judgment by —Jurisdic- 
tion. 

One Magistrate heard the prosecution evidence 
in a case jand, was then ‘transferred. His successor 
héard the defence evidence and was transferred. 
Judgment was delivered by a third Magistrate : 

Held, that section 350 of the Criminal Pro- 
cedure. Code was not confined to two Magistrates, 
and the judgment delivered by the third was not 
without jurisdiction. [p. 55, col. 2.] 

King-Emperor v. Sakharam Pandurang, 26 B. 
50; 3 Bom.,L. R. 558, Hardwar Singh v. Khega 
Ojha, 20 O. $70; 10 Ind. Dec. (N. s.) 585 and Queen- 
Empress v. Basappa, 18 M. 394; 2 Weir 17; 6 Ind. 
Dec. (x. s.) 623, distinguished. 

» Per Odgers, J—Ssction 350 (a) applies at the 
time when the succeeding Magistrate begins to 
exercise jurisdiction, that is, every time another 
Magistrate takes cognizance of a matter which 
has been begun or continued by his predecessor. 
[p. 55, col. 1.] : : 

' Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, : 1898, 
praying the High Court to revise the 

_judgment, dated 28th September 1922, of 
the Gourt of the Personal Assistant First 
Class Magistrate, Calicut, in Criminal 
Appeal No. 17 of 1922, presented against 
the judgment of the Court of the Second 
Class Magistrate, Tirur, in C. C. No. 94 
of 1922 ^." l . 
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GOVINDAN NAIR V. KUTTASSERI KUNHI KRISHNAN NAIR, 


. . [o4 


Mr. T. Krishnan Nambissan, for the. 
Petitioners. à l : 
Messrs. T. Richnbnd and K. P. Raman 
Menon, for the  Complainant-Respond-- 
ents. e 

Mr. V.L. Ethiraj, for Public Pro- 
secutor, for the Crown. 

: ORDER. 

` Odgers, J.—In this revision case an 
apparently novel point is raised. A 
complaint was laid for trespass against: 
the accused on the 10th June 1922; the 
alleged trespass having occurred on the 
3rd June 1922, before a Magistrate 
called Mr. Sequeria who heard the pro- 
secution evidence and was then trans- 
ferred. He was succeeded by Mr. 
Gangadhara Iyer who heard the defence 
evidence and was then transferred. 
Judgment was delivered on the llth 


( September 1922 by Mr. T. A. Govinda 


Iyer, Second Class Magistrate. The 
appeal was heard by the Personal 
Assistant First Class Magistrate -who 
confirmed the conviction arrived at by 
Mr. Govinda Iyer. In this Court the 
learned Vakil for the accused raises the 
point that section 350 of the Code of 
Criminal Procedure is confined to two 
Magistrates, so that the judgment by 
the third Magistrate, Mr. T. A. Govinda 
Iyer is without: jurisdiction: and 
the conviction is, therefore, illegal. . 
The learned Vakil quoted cases 
which however do not apply to the 
question before us. In King-Emperor 
v. Sakharam Pandurang (1), it was held 
that section 350 applies only to Magis- 
trates. Hardwar Singh v. Khega Ojha 
(2) followed in Queen-Empress v. Basappa 
(3, had reference to Honorary Magis- 
trates of which.one was not sitting the 
whole time during whieh the case was 
heard. Section 350 runs as follows :— 

." Whenever.any Magistrate, after hav- 


4 ing heard and recorded the whole or any 


part of the evidence inan enquiry ora 
trial, ceases to exercise jurisdiction there- 
in, and is succeeded by another Magistrate 
who has and who exercises such juris- 
diction, the Magistrate so succeeding may 


(1) 26 B. 0; 3 Bom. L. R.558. ' 


. 870; 10 Ind. Dec. (N. 8.) 585. 
394; 2 Weir 17; 6 Ind. Dec, (x, s.) 623, 
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act on the evidence so recorded by his 
predecessor, or partly recordèd by his 
predecessor and partly recorded by hfm- 
self; or he may re-summon the witnesses 
and fecommence the enquiry or trial.” 
Then follows the proviso. f 

In the body of the section the words 
“the Magistrate so suceeeding may act 
on the evidence so recorded by his pre- 
decessor" do .not seem to restrict that 
“Magistrate” to the second. The learned 
Vakil however relies on proviso (a) 
which runs, “In any” trial the accused 
may, when the Second Magistrate com- 
mences his proceedings, demand etc.,” 
and it is on the use of the words 
“Second Magistrate" in the proviso that 
he founds his contention that the ‘second’ 
has to be restricted to the single occur- 
rence of one Magistrate succeeding 
another. On consideration, I think, the 
principle of law clearly is that the 
Judicial Officer who hears the evidence 
shall pronounce judgment. Owing to 
circumstances in this country this is 
often impossible to carry out. ` Hence 
the necessity for section 350, Criminal 
Procedure Code. Now, once the principle 
is departed from, it appears tome not 
to matter how often you depart from it. 
For instance the Second Magistrate is 
authorised to act on the evidence record- 
ed by the first though he has not seen 
and heard the witnesses. There seems 
on principle to be no.objection, once 
this is allowed, to a Third Magistrate 
acting on the evidence recorded by the 
first. Section 350 (a) applies at the time 
when the succeeding Magistrate begins 
‘to exercise jurisdiction, that is, every 
‘time another Magistrate takes cognizance 
ofa matter which has been begun or 
continued by his predecessor. It is thus 
not incorrect to say that a Third Magis- 
trate may be regarded as the second 
from the point of view of suceeeding 
Magistrate No. 2, in whose case sec- 
tion 350 (a) has already been applied 
when he (No. 2) commenced to take 
cognizance of the case. So every time 
a Magistrate takes cognizance of a case 
the section is applied and is to speak 
finished ‘with before there can be any 
question of its re-application. Then, when 
the Third Magistrate appears, he is the 


t 


‘second’ with regard to No.2 and that 
Section is again applied to give him cog- 
nizance of a m&tter continued by his 
predecessor. It may be noted in this 
case there is no question of a° fufther 
Magistrate taking evidence. 'That was 
done by the first two. The Third Magis- 
trate merely delivered the judgment. 
In principle, I am of opinion, this makes 
no difference. The preliminary objec- 
tion thus fails. It may he stated that 
the accused did not apply fora de novo 
trial but applied for a de novo argu- 
ment which was granted. .The point of 
jurisdiction was not taken on appeal to 
the lower Appellate Court. 


On the merits there is very little to 
say. The two lower Courts have de- 
clared that the property delivered to 
the .complainant did include the prop- 
erty on which thé alleged trespass took 
place. I am not prepared to say sitting 
in revision that the lower Courts were 
without jurisdiction in coming to that 
conclusion. 

The criminal revision case must be 
dismissed. - - 


Hughes, J.—The accused were 
found guilty under section 447, Indian 
Penal Code, and the conviction was con- 
firmed on appeal. They have filed this 
revision petition and the first ground is 
that the Sub-Magistrate who convicted 
them had ‘no jurisdiction to convict 
them on the evidence wholly recorded by 
his two predecessors without ade novo 
trial. å 
It is doubtful whether in framing 
section 350, Criminal Procedure Code, 
the possibility of a case being dealt 
with by more than two successive 
Magistrates was contemplated. On 
principle if a Second Magistrate can 
act on evidence recorded wholly or 
partly by his predecessor and partly eby 
himself there seems to be no reason 
why a Third Magistrate should not act 
on evidence recorded by his predeces- 
sors. : TET 

However that may be, as this is, a 
petition in revision the High. Court is 
not bound to interfere since the ac- 
cused were not prejudiced and there 
has been no failure of justice. They did 


du der under section 147. 
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not ask for a de novo trial and the point 
was not taken in the appeal. 

There is no foree in the other grounds 
urged for revision. I agree that the peti- 
tion musi be dismissed. 

YNV 7 


K. S. D. Revision dismissed. 


LAHORE HIGH COURT. 

. CRIMINAL APPEAL No. 500 or 1922, 
August 3, 1922. 

Present:—Mr. Justice Harrison. 

RAM BINGH—Cowvior—APPBLLANT 
versus 
. EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 147, 825, 452—- 
* Riotiktg—Grievous hurt—House trespass-- Separ ate 
sentences, whether justified. 

Where an accused person is convicted of offences 
under sections 147, 452 and 325 of the Penal Code, 
and the acts constituting the- offences under sec- 
tions 452 and 325 are the specifie acts which con- 
stitute the object and purpose of the riot, a separate 
sentence under section 147 of the Penal Code is not 
justified. 


Criminal appeal from an order of the 
First Class, Magistrate,, Kasur, District 
Lahore, dated the 22nd March 1922. 

Mr. Harbhajan Das, for the Appellant. 

Mr. A. N. Chona, for the Respondent. 

JUDGMENT.—Ram Singh has been 
convicted and sentenced separately under 
sections. 14é, 452 and 325. Counsel does 
not impugn the correctness of the finding 
but asks to have the sentence under 
section 147 cancelled as the accused has 
been punished for the specific acts which 
constituted the object and purpose of the 
riot. I think this contention is sound 
and I, therefore, accept the appeal only in 
so far as to set aside the conviction arid 
The result 

s that the sentences are reduced by one 
RAN 

Ze Ko i 

" Sentences reduced. 
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ALLAHABAD HIGH COURT. 
CRIMINAL Rererenee: No. 418 or 1922.. 
August 18, 1922. 

Present :—Mr. Justice Stuart. . 
MINGAN—APPLICANT 
. Versus 
EMPEROR—Opposirs PARTY. 

Court Fees Act(VIlof 1870), s. 81, applica- 
bility of—Cognisable case—Accused, whether can 
be directed to pay costs of Court- fees—Appeal— 
Revision, 

‘An order under section 31 of the Court Fees 
Act directing an accused person to pay to a com- 
plainant the costs incurred - by the latter in 
respect of Court-fee stamps can only be passed 
where the offence complained of was a non- 
cógnisable one. 

An erroneous order under section 31 of the 
Court Fees Act can be rectified by the Appellate 
,Court, and, in cases ‘where no appeal lies, by 
“the High Court i in revision, 


' Criminal reference by the Sessions 
Judge, Farrukhabad, dated the 18th 
August 1922. 


REFERRING ORDER.—The 
Honorary Magistrate First Class, Shama- 
bad, Khan Sahib S. Mohomed Sultan, has’ 
convicted the applieant Mingan of an 
offence under section 406, Indian Penal 
Code, in respect of a cart said to have been 
lent to him by the complainant Hanwari 
and has sentenced him to a fine of 
Rs. 50 or four months’ rigorours imprison- 
ment in default. The Magistrate has 
ordered that Rs. 40 out of the Rs. 50 
should be paid to the complainant as 


compensation and has also ordered 
under section 31, Stamp - Act, that 
the applicant Mingan should pay to 


the complainant Rs. 4-6-0 on account 
of  Court-fee stamps. The Honorary 
Magistrates order about payment of. 
Rs. 4-6-0 is not legally correct, as under 
section 31, Court Fees Act, which is 
clearly the Act under which the order 
was meant to be passed, such payment 
has only to be ordered when the offence 
is non-dognisable, which is.not the case 
here. ; 
There is nothing, however, in the 
Court Fees Act to show what Court can 
rectify an improper order purporting to 
have been made under section 31. On 
the analogy of previous sections in re- 
gard - to excessive or deficient ,Court- 
fees paid in subordinate Courts, I 
s 
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presume that the*only Court which can ' 


- recitfy such an order is the appellate, 
or, ina case where Ño appeal lies, the 
Revisional Court, i.e. in this case the 
High Court. I call upon the Honorary 
Magistrate, therefore, for his explana- 
tion as to why this case should not be 


referred to the High Court for cancella- 


tion of the orderregarding payment of 
Rs. 4-6-0 by the applicant to the com- 
plainant on account of Court Fee Stamps. 
In regard to the facts of the case 
I am of opinion that the Honorary 
Magistrate's decision was correct. 
JUDGMENT.—The learned Sessions 
Judge has takeü a correct view of the 
law. : 
I direct that the amount of Rs. 4-6-0 
in- respect of Court Fee Stamps should 
not be leviable from Mingan or if already 
realized should be refunded. 


Z. K. Order accordingly. 


^ 


MADRAS HIGH COURT. 
FULL BENCH. 
July 31, 1923. 
Present :—Sir Salis Schwabe, KT., | 
. Ohief Justice, Mr. Justice 
- Coutts-Trotter and Mr. Justice 
ee Krishnan. 
` In the matter of A FIRST GRADE 
PLEADER, GUNTUR. 
Legal Practitioners Act (XVIII of 1879), s. 18 
(i)—Pleader inciting disobedience to law—Sub- 
sequent expression of regret—Intention to assist 


administration of law and order— Sanad, whether. 


should be renewed. 

Where a Pleader incites persons by public 
speech to disregard the local authorities and dis- 
obey the law, but subsequently says that he has 
seen the error of his ways and expresses his regret 
and desires to have his sanad. renewed and 
thereafter to co-operate in the administration of 
law and the maintenance of order, the High Court 
will renew the sanad, for the jurisdiction of the 
High Court in such cases is not at all a vindictive 
one. .Its main object is simply not to allow a 
man to. practise in Courts, when he himself is 
counselling disobedience to the law and order 
enforced by those Courts. 

. 


The Distrigt Judge of Guntur having 
brought to the notice of the High Court 
in his letter No. 265, dated 15th January 
1923, that Mr. N, a Pleader, was committee 
to prison by the District Magistrate of 
Guntur for a period of twelve months 
in Miscellaneous Case No.7 of 1921 on 
his file, for default in complying with 
an order by the District Magistrate 
under section 118 of the Cotle of 
Criminal Procedure, the High Court 
directed issue of notice untler section 13 
(f) of the Legal Practitioners Act to 
show cause why the said Pleader should 
not be dealt with under the disciplinary 
jurisdiction of the High Court. * 


Mr. C. Madhavan Nair, Advocate- 
General, for the Government. — ' 


Mr. C. Sambasiva Row, for the Pleader. 


Mr. V. V. Srinivasa Iyengar, for the 

Vakil's Associatioh. 
JUDGMENT. : 

Schwabe,C. J.—In this case, which 
is a serious one, the. Pleader in question 
had quite clearly incited persons by 
publie .speech to disregard the local 
authorities, not to obey the Forest Laws, 
to boycott the Forest subordinates and 
to continue that boycott. He now comes 
before the Court and states that he has 
seen the error of his ways and expresses 
his regret for the attitude he then took 
in the agitations which were going on; 
and he states that he desires to have 
his sanad renewed and hereafter to co- 
operate in the administration of law 
and the maintenance of order. Phat being 
his expressed attitude we are willing 
to renew his sanad and express the 
hope that he will carry out fully the* 
solemn undertaking he has given to the 
Court. ^ 

This Court’s jurisdiction in such cases 
is not a vindictive jurisdiction, at all. 
Its main object in such a case is not to 
allow a man to practice in Courts, when 
he himself is counselling disobedience 
to the law and order enforced by those 
Courts. When aman who has offended 
in that way come! before she Court dnd 
honestly expresses bis regret and his 
intention to assist the administration of 


_justige im future, I see* no reason, why 
. 
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he should wot be given an opportunity 
of showing that his intentions are as he 
expresses them, e 

Under these cricumstances I think 
this mans sanad may be renewed. 

Coutts-Trotter, J.—I am of the 
same opinion. - 

Krishnan, J.—I agree. ~ 

V. N. Y. Sanad renewed. 
NH, 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
MISCELLANEOUS ey No, 87 or 
1923. 

: March 29, 4923. 
,Present;—Mr, Dalal, A. J, C. ^. . 
Pandit GAY A CHARAN MISRA— 
APPLICANT 
versus 


Babu KUNWAR BAHADUR— 


OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 526 
—Application for transfer— Points to be considered 
—Magistrate's attempt to bring about compromise. 

On an application for trausfer the Court has to 
consider not merley the question whether there 
has been a real bias in the mind of the Presiding 
Magistrate against the applicant for transfer but 
also the further question whether incidents may not 
have happened which, though they may be sus- 
ceptible of explanation and may have happened 
without any realbias in the mind of the Magis- 
trate, nevertheless are such as are calculated to 
create in the mind of the person desiring the trans- 
fera reasonafle apprehension that a trial in that 
Magistrate's Court may not be fair and impartial. 

Ram Kishen Das v. Emperor, 17 Ind. Cas. 567; 35 
A. 5; 10 A. L. J. 357; 13. Cx. L. J. 823, followed. 

* Where a Magistrate made an attempt to have the 
case compromised and one of the parites applied for 
its transfer : 

Held, that it was natural that suspicion should 
be aroused in the mind of the parties and the 
case ehould, therefore, be transferred. 

Applieation for transfer of the case 
under section 526 of the Criminal Pro- 
cedure Code from the Court of the 
Deputy Magistrate, Hardoi. 

D*r.*J. N. Misra, for the Applicant. . 

Mr. Ram Bharose Lab for the Opposite 
Party. ë 

JUDGMENT.—One Gaya Charan 


Misra, lodged a*complaint against, the . 


‘ 
x 
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Station Master of Balafmau for. defama- 
tion, eriminal intimidation and cognate 
offences. ‘It came for trial before a 
Deputy Magistrate of Hardoi, B. Ram 
Narain Kakkar, and the applicant désires 
the transfer of the case from that Court to 
some other Court preferably not situated 
in that district. l. do not for a moment 
believe the various random allegations 
by the complainant in the affidavit; at the 
same time the Magistrate’s laudable en- 
deavour to have a case of this nature 
compromised has raised a suspicion in 
the mind of the complainant that he will 
not have a fair trial in the Court of that 
Magistrate. A learned Judge of the Allah- 
bad High Court, closely acquainted with 
Indian habits and sentiments, has laid 
down principles which should govern a 
case for transfer of this nature. In Ram 
Kishan Das v. Emperor (1) he observed 
that on an application for transfer the 
Court has to consider not merely the ques- 
tioh whether there has been a real bias 
in the mind of the Presiding Magistrate 
against the applicant for transfer but also 
the further question whether incidents 
may not have happened which, though 
they may be susceptible of explanation 
and may have happened without any real 
bias in the mind of the Magistrate, never- 
theless are such as are calculated to create 
in the mind of the person desiring the 
transfer a reasonable apprehension that a 
trialin that Magistrate's Court may not 
be fair and impartial. It is reasonable that 
any Magistrate would desire that the time 
of his Court should not be wasted in 
irying cases of this nature and would 
attempt to bring about a compromise. 
Where, however, such an attempt fails it 
is natural that suspicion should be arous- 
ed in the mind of the parties. "This is 
such a ease and I think it advisable to 
grant this application for transfer. I see 
no reasop to transfer the case away from 
Hardoi. The file shall be sent to the 
District Magistrate of Hardoi with a re- 
quest that the trial thereof may be 
ordered to be held by, some Magistrate 
other than B. Ram Narain Kakkar. 
K. 8. D. Application allowed. 


(1) 17 Ind. Cas. 567; 35 A. 5; 10 A. L. J. 357; 13 
Or, L, J. 823, . 


. 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. | 
CRIMINAL Revision APPLICATION No. 170 
. oF 1923, 

s January 22, 1924. 
Present;—Mr. Kennedy, J. C., and 
Mr. Raymond, A. J. C. 

Mr. R. GHADIALLY-—APPLICANT 
] VETSUS 
EMPEROR--OrrosrrE PARTY, 

Criminal Procedure Code (Act V of 1898), s. 495 
—Prosecutor, right of, to choose Pleader—Court, 
whether can refuse permission to appear—Pleaders, 
when should not appear. 

-There is nothing in section 495 of the Oriminal 
Procedura Code which shows that where a 
person : is conducting a prosecution and is 
anxious and permitted to prosecute, the pro- 
secution can be taken: out of the hands of 
his Pleader and assigned to some other person 
who is not the Public Prosecutor. [p. 60, eol. 1.] 

A Magistrate has no jurisdiction to refuse to 
allow any particular Pleader from appearing on 
behalf of the complainant. [p. 60, col. 2.] 

Gentlemen of the Bar should not appear in 
cases in which they may have to give evidence 
or in which their personal interests are concern- 
ed. [p. 60, col. 1] . 

Revision of an order of the First Class, 
Magistrate, Shikarpur.. 

Mr. Motiram Idanmal, for the Appli- 
cant. | 

Mr. T. C. Elphinston, for the Crown. 


_SUDGMENT.—This is an applica- 
tion under section 439,Criminal Procedure 
Code. It appears that one  Naraindas 
Motiram is .a Councillor in the 
Shikarpur Municipality and wrote ' an 
article in the Daily Gazette and 
signed it (which article is supposed to 
be libellous) in respect of certain 
actions of one Mr. Ghadially, 
Mr. Ghadially, therefore, brought a 
complaint under section 500, Indian 
Penal Code, against Naraindas which 
complaint was filed-on behalf of Mr. 
Ghadially by Mr. Vishindas, a Pleader 
of Shikarpur. The proceedings went 
on and amongst the witnesses cited for 
the prosecution was a certain Pleader 
named Mr. Murlidhar who appears to 
be a Pleader of the Shikarpur Bar. 
Later on Mr. Ghadially. wished to em- 
ploy Mr. Murlidhar as his Pleader and 
applied, that. the name of Mr. Murlidhar 
should be dropped from his list of 


witnesses. The learned Magistrate 
. 


.the 


for Mr. 


and. 
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thought oyer the matter for some time 
and finally decided to refuse to allow 
Mr. Murlidhar,to appear on behalf of 
the complainant, under section 495. of 
Criminal Procedure Cede» The 
complainant being aggrieved by this 
order has applied to us in our revi- 
sional jurisdiction asking that the said 
order should be set aside. 

I postpone for the time from fonsider- 
ation what jurisdiction we possess and 
first of all deal with the* merits of the 
applieation. 

The learned Magistrate has written 
an intelligent and careful order but I 
am compelled to disagree «vith his 
conclusion. 

According to the system of British 
Justice the conduct ofa criminal case 
partakes of the nature of a civil action 
between parties and it is by the proper 
waging of that* warfare that justice 
only ean be done. In importartt cases 
the prosecutor is the Crown and is 
represented by the Public Prosecutor, 
But in non-cognizable or in trifling 
cases it is left to the person who has 
& grievance to put his case before the 
Court. Now it is impossible that a 
person who has been wronged can put 
his case if he is hampered in his dis- 
cretion as to what Pleader he should 
employ. Itis, therefore, very necessary 
to see whether the Magistrate in refus- 
ing to allow Mr. Murlidhar to appear 
Ghadially is exercising any 
jurisdiction which is vested in him by 
the Criminal Procedure Code. The 
Magistrate appeals to sectioh 495. But 
all I find there is a proviso " Any 
person conducting the prosecution ma 
do so personally or by a Pleader," and 
Mr. Ghadially is indubitably conduct- 
ing the prosecution. An attempt has 
been made to convince me that the 
first paragraph of section 495 introdgices 
some limitation on paragraph 3. So 


far as I ean understand the first 
.part of section 495, it introduces no 
such limitation but is concerned with 


an entirely different contingency. * As 
I have said sevfious cases are dealt 
with by the Publie Prosecutor, but less 
serious cases are dealt with by private 
indiyidualls, And it*is possible that 


‘not interfere the matters 


‘a person* is conducting 


in that 
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even where he Public Prosegutor does 
cannot be 
left entirely to the complainant and 
some person may-be willing to come 
forward te prosecute on his behalf and 
ease the Magistrate can 
authorize such person to appear under 
the first pdragraph. - But there is nothing 
in section 495 which shows that where 
a prosecution 
and is anxious and permitted to pro- 
Secute, the prosecution can be taken 
out of the hands of his Pleader and 
assigned to some. other person who is 
not the Public Prosecutor. It .would 
appear, therefore, that the order of the 
Magistrate in refusing to accept Mr. 
Murlidhar is wholly without jurisdic- 
tion. 

I understand that Mr. Murlidhar 
does not actually intend to appear in 
this case. In this he “was no doubt 
wise because it would appear that in 
the circumstances of the case it would 
have been to say the. least extremely 
indiscreet of Mr. Murlidhar so to ap- 
pear on behalf of either of these con- 
tending litigants. Not only it is 
notorious that Mr. Murlidhar is on the 
worst possible terms with Mr. Naraindas 
but he is also President of the Muni- 
cipality and it is apparently very 
largely his conduct as such President 
which is in question in this dafama- 
tion case.. It has been repeatedly laid 
down, that gentlemen of the Bar should 
not appear in cases where it is possible 
they may bave to give evidence or in 
which theif personal interests are con- 
cerned. And. this of course is a wise 
and sound rule because the fact that 
a*Counsel or a Pleader has to give 
evidence must frequently lead to un- 
pleasant scenes and a gentleman whose 
own personal interest is at stake would 
find it hard to act with that fairness 
to all the parties in the Court and to 


the Court itself which the tradition of. 


the English Bar requires. As, however, 

I understand that Mr. Murlidhar does 

not "intend to represent the complain- 

ant, it is unnecessary to expatiate on this 

topic. | 3 I. 
It wil appear from what I have said 

above that lagree with Mr. Kewalram, 

2 : 
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: [p. 61, col. 1.] 
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the Magistrate, that.the* appearance of 
Mr. Murlidhar as a representative of 
Mr. Qhadial "would have been ex- 
tremely deplorable. In so far he has my 
sympathy in his attempt to stop a 
proceeding which might have led to 
his Court becoming the scene of un- 
pleasant incidents., But I think the 
Magistrate has no power whatsoever to 
dictate to Mr. Ghadially as to which 
of the qualified Pleaders practising in 
that jurisdiction he should select. If 
Mr. Kewalram was of the opinion that 
Mr. Murlidhar was acting with impro- 
priety, he was nevertheless bound to 
allow him to appear. But it was of 
course open to him to report him either 
Bar Association or’ to this 
Court for unprofessional conduet if he 
thought such action was required. 

It is not necessary to explore the 
courses of our jurisdiction to interfere 
at this stage as I understand Mr. 
Murlidhar does not intend to appear 
and in any ease an admonition would no 
doubt be sufficient. 


K. S. D. Order set aside, 


MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 1763 or 1922. 
August 7, 1923. 
Present:—Mr. Justice Krishnan and 

` Mr. Justice Wallace. 
C. KUNHAMMAD AND OTHERS— 
PRISONERS— APPELLANTS 
"yersus b 
EMPEROR—Opposite PARTY. 

Penal Code (Act XLV of 1860), s. 34-—Offence 
committed by two or more persons—Common inten- 
tron. 

If two or, more persons join in the commission 
of an act which amounts toan offence and they 
havea common intention to do that act, they 
would all be equally liable for the consequences. 


Aydroos v. Emperor, 72 Ind Cas. 360; 17 L. W. 
21; (1922) M. W. N. 800; (1923) A. I. R. @L) 187; 
24 Cr. L. J. 360, distinguished. ; 4 

Appeal against an order of the Court 
of the Special Magistrate, Tirur, in 
Special Case No. 404 of 1922, 
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Mr, A. V. K. Krishna» Menon, for the 
Appellants. 
‘Mr. J. C. Adam, Public Prosecutor? for 
the Crown. 
JUDGMENT.—The appellants þe- 
fore us were convicted by the Special 
Magistrate of Tirur, under section 143, 
Indian Penal Code, ard section 126 of the 
Railways Act.and sentenced to five years’ 
rigorous imprisonment each. The first 
contention of the learned Vakil for the 
appellants is that we must set aside the 
conviction under section 126 of the 
Railways Act, because there is no proof 
as against each one of the accused that 
he did anything amounting to an offence 
under that section. He relies on Aydroos 
v. Emperor (1), in support of his conten- 
tion. Inthe first place, there. is the 
evidence of P. W. No. 1in this case, that 
specific acts had been done by each of 
‘the accused. That evidence is in general 
corroborated by the evidence of P. W. 
`` Nos. 2 and 3. Wesee no reason to dis- 
credit the evidence in this case, which has 
been accepted by the Trial Judge. 

As regards the authority quoted, that 
case is very different from the case 
before us. Theré the charge was under 
‘section 126 of the Railways Act, read 
with section 149, Indian Penal Code and 
it was held that section 149 was not 
properly applicable to cases under the 
Railways Act. We need not express any 
opinion about that case. Here we have 
specific evidence, as already stated, of 
what each accused did. - Even if we do 
not accept in: detail the acts attri- 
buted to each of the accused, there can 
be no doubt whatever that all these 
five accused joined together and acted 
together in removing the rails from 
the Railway line, in Tirar Railway 
Staiton. If two or more persons join in 
‘the commission of an act, which amounts 
to an offence and they have a cemmon 
‘intention to do that act,-they would 

' all be equally liable for the consequences. 

The evidence given by the defence 
to show that they were not present at 
the place, where the occurrence is said 
to have taken. place, has been very 


1) 72 Ind. Cas. 360; 17 L. W. 21; (1022) M. WNO 


$0 (1923) A. I. R. (MJ) 187; 21 Cr. L. J. 36 


the lower Coyrt and 
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9 e 
carefully &nalysed and considered by 
we accept the 
conclusions that it has come to on the 
point. We think that the «eonwiction 
under section 126 of the Railways Act — 
must be confirmed. 

‘As regards the conviction | under 
section 143, Indian Penal Code, no 
argument has been addressed t$ us to 
Show that the accused are not guilty 
under that section. We confirm the 
convictions of the accused. As regards 
the sentence, we think, that it is by no 
means excessive, considering the very 
serious character of the offence committed 


and we-.confirm it.. The appeal is 
dismissed. 
V. N. Y. Appeal dismissed, 
A 


CALCUTTA HIGH COURT. 
CRIMINAL Revision MISCELLANEOUS 
No. 531 or 1922. 

-July 28, 1922. 
Present :—Mr. Justice Walmsley and 
f Mr. Justice Chotzner. 
BENODE BEHARY NATH—AcouseD— 
PETITIONER 
versus 
EMPEROR—-OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 128, 
193 (2)—Reference under s. 128—Additignal Sessions 
Judge, jurisdiction of.: . 

Where by an order of the Local Government, 
purporting to be issued under section 193 (2) of the 
Criminal Procedure Code, Additional Sessionse 
Judges are empowered to try such cases as may 
be made over to them by the Sessions Judges, ,an 
Additional Sessions Judge has jurisdiction to hear 
a Reference under section 123 of the Code of Ori- 
minal Procedure transferred to him by the Sessions 
Judge. i . : d 

Rule against an order of the Sessions 
Judge, 24-Parganas. : . 

Mr. Monnier and Babu Jyotish Chunder 
Guha, for the Petitioner. 

Babu Surendra „Nath 
Crown. 

: . JUDGMENT. 

Walmsley, J.—This Rule relates to 

a Refetence under the provisions of'sec, 


Guha, for the 
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tion 123, Criminal Procedure Code. The 
Sessions J udge ofthe 2á-Parganas tran- 
ferred the hearing of the Reference to 
the First Additional Sessions Judge and 
the Rule ‘was obtained calling upon the 
District Magistrate to show cause why 
that order of transfer should not be set 
aside on the ground that such References 
can be heard c only by the Sessions Judge 
himself. Mr. Monnier on behalf of the 
petitioner hag examined the Criminal 
Procedure ‘Code. exhaustively dealing 
with all the sections which he thinks 
have a bearing on the question. Of these 
section ‘193, clause (2) seems to me most 
important and I am not prepared to 
whittle it down in the manner which 
Mr. Monnier suggests. I donot see any 
reason why it should not be interpreted 
.in a liberal sense and I think that the 
Notification published by the Govern- 
ment'of Bengal, Circular Judicial No. T13 


J. B. of the 19th of June 1916 purporting : 


to be an order under clause (2) of section 
193, Oriminal Procedure Code does autho- 
rize the Sessions Judge to transfer such 
eases to the Additional Sessions Judge 
for disposal. I, therefore, think that the 
First Additional Sessions Judge has juris- 
diction to hear the Reference. The Rule 
is accordingly discharged. Let the re- 
cord be returned to the lower Court a 
once. 
Chotzner, J.—I agree. 


W.O. A, Rule discharged. 


* SIND JUDICIAL COMMIS- 
SIONER’S COURT. . 
CRIMINAL APPEAL No. 32 or 1920. 
July 20, 1920. 

M e ePr esent :—Mr. Kincaid, J.C.,and 
Mr. Raymond, A. S.C 
uon ds 

btersus 
EMPEROR--OrrostrE PARTY. 


Evidence Aete(Iof 1872), s, 80—Confession, re- 
tracted—Corroboration in material particulars, 


INDIAN CASES, 


‘oil. - 


r 


. [1934 


. 


* 

A retracted confession need not be supported by 
independent reliable evidence corroborating it in 
mattrial particulars and may form the basis of a 
conviction, if the Magistrate believes that it was 
voluntarily made. 

Queen-Empress v. Gangia, 23 B. 316; 12 Ind. Dec. 
(N. 8.) 210, Emperor v, Kehri, 29 A. 434; & A. L. d. 
310; A. W. N. (1907) 140; 5 Cr. L. J. 360, Queen- 
Empress v. Raman, 21 M. 83; 2 Weir 46, 374 & 503; 
7 Ind. Dec. (x. 8.) 415, relied on. 

Queen-Empress v. Rangi, 10 M. 295; 2 Weir 361; 3 
Ind. Dec. (N. s.) 959 and Queen-Empress v. Bhar- 
mappa, 12 M. 123; 2 Weir 376; 4 Ind. Dec. (N. 8.) 
439, dissented from. 

Appeal against the decision of the 


Sessions J udge, Larkana. 


Mr. Wadhumal Oodharam, for the 
Appellant. : 
Mr. C. M. Lobo, First Aasiatanss Public 


Prosecutor for Sind, for the Crown. 

JUDGMENT.—After hearing the 
arguments of Mr. Wadhumal, the Pleader 
for the appellant, we have not found it 
necessary to call upon the learned Public 
Prosecutor to reply. 

The facts of the case are very simple. 
The accused Mahmud was married to the 
deceased Rajbai some four or five months 
before the crime. A week before the 
murder, Mahmud and the deceased came 
from Bubak where they lived, to Bilhan a 
village four or five miles away. At Bilhan 
they stayed with a relation named ‘Achar 
for four days. Then they moved to the 
house of Piral Mochi the cousin of the 
accused, On the night of the crime the 
accused and the deceased slept in à room 
in Piral's house, while Piral went to sleep 
in his shop. Early i in the morning of the 
4th of November Piral awoke and saw 
the accused by him. Accused said that 
he had killed his wife and asked fora . 
lamp and some oil  Piral asked the 
accused to go back to his house and said 
that he would bring the lamp and the 
The accused went away and Piral 
instead of taking the lamp and the oil to 
the aecused went to the house of the 
deceaSed's uncle Umar and told him. 
Umar and Piral went together to the ` 
headman of the village Wadero Piral 
Abro and told him what had happened. 
They then went to the accused’s house 
and on getting there Wadero Piral sent 
Umar to report the crime at Bubak, the 
nearest Police Station. At Bubak Policé 
Station, Ghulam Hyder took down 
Umar's complaint.e Umar stated that 
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Piral had come to him ahd had informed 
him, Mahmud haq confessed haying 
killed his wife. - After taking Umar's 
Statement Ghulam Hyder sent the report 
to Séhwan with Khair Mahomed Con- 
stable to the Sub-Inspector and then 
went off to the scene of offence with 
Constable Abdulla and' Abdul Karim who 
accompanied him. They reached the 
scene of offence at lla.m. There they 
learned that in Umar's absence Wadero 
Piral had questioned the accused and 
that the accused had 
him and to three other persons Bahadur, 
Bachal and Daood, that he had murdered 
- his wife first by strangling and then by 
stabbing her. He had further given the 
knife with which he committed the 
crime to Wadero Piral This knife, 
Wadero Piral made over to Ghulam 
Hyder. After taking possession of the 
knife, Ghulam Mahomed recorded the 
statements of several witnesses and then 


arrested the accused. He prepared the. 


inquest report on the body and sent-it to 
the hospital at about 2 r.m. with Abdul 
Karim Constable. 
Sub-Inspeetor came, he further question- 
ed the witnesses and sent the accused to 
the Magistrate that he might record his 
statement. The accused, however, did 
not make a confession to the Magistrate. 
He was charged by the Committing 
Magistrate under section 302 and on the 
20th of March 1920, the learned Sessions 
Judge of Larkana finding him guilty of 


murder sentenced him to undergo tran- 


sportation for life. Against this convic- 
tion and sentence the accused has 
appealed. 

The learned Pleader Mr. Wadhumal 
has mainly attacked the confession. The 
learned Pleader has relied on the cases of 
Queen-Empress v. Rangi (1) and Queen- 
Empress v. Bharmappa (2) and has urged 
that no confession retracted as this is, 
should be accepted by the Court unless 
corroborated by independent and 
material particulars. The views, how- 
ever, of the learned Judges of Madras 
have not been accepted by the Bombay 
High Court. In the case of Queen- 


; 2 Weir 361; 3 Ind. Dee. (x. s.) 959. 


(2) 12 M, 123. ; 9 Weir 316; 4 Ind. Dee, (nas) 135. 


- INDIAN CASES, 


admitted to. 


At 7 or 8 P. x. the 
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e 
Empress Y. Gharya (3) Jardine, J. 
observed “the tyo cases [namely Queen- 
Empress v. Rangi (1) and Queen-Empress 
v. :Bharmappa (2)] have often sheen 
cited to us, but, so far as we'are aware, 
this Court while fully conscious of the 
need of caution in dealing with retracted 
confessions, has refrained from laying 
down any binding rule, but treed the 
value of a retracted confession as a 
matter of prudence rathef than of law." 
In the case of Queen-Empress v. Gangia 
(4) reported in I. L. R. 23 Bom. 316 
Parsons, J., observed: “This Court has 
always consistently held that there 
is no rule of law that a retracted confes- 
sion must be supported by independent 
reliable evidence corroborating it in 
material particulars.’ The same view 
as that of Bombay High Court was 
taken by the AlMhabad High Court in 
the case of Emperor v. Kehri (5). There- 
in Knox, J., observed “A prisoner may 
be convicted on his own confession 
without any corroborating evidence, and 
this Court has held that, even whena 
confession has been retracted, ifa Judge 
believes that that confession contains a 
true account of that prisoner’s connection 
with the crime, he is bound to act, so far 
as that prisoner is concerned, on the 
confession which he believes to be true.” 
Eventually in Queen-Empress v. Raman 
(6). Collins, J., resiled from the previous 
view of the Madras High Court and in 
the course of his judgment, he said “The 
question which should have been put to 
them (the Jury) with regal to the 
confessions was not whether they were 
corroborated ‘by independent evidence, 
but whether having regard to the cir- 
cumstances under which they were made 
and the circumstances under which they 
were retracted, having regard to all the 
circumstances connected with the com- 
fessions, whether it was more probable 
that the original confessions or the 
statements made before the Committing 


(3) 19 B. 728; 10 Ind. Dee. (x. A 
(4) 23 B. 316; 12 Ind. Pean 
UE 29 A. A. 434; 4 A. L. J. 310; A. La N. (1907) 140; 
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6 GAN 83; 2 Weir 46; we & $03; 7 Ind. Dec, 
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Magistrate were true.” We thus have 
the concurrent view of three High Courts 
tb the effect that a retracted confession 
need n$t be supported in independent 
and material particulars. For my part I 
am inclined to the view that the question 
of corroboration is really beside the 
matter. The one question “which: the 
Judge has to decide is whether the con- 
fession tendered in evidence before him 
has been voluntarily made. If it has 
been voluntarily made. and implicates 


the accused in it, it is almost certain to | 


be true so far as' he is concerned. If it 
is certainly true, it requires no eorrobora- 
tion. In this particular case, it is 
impsssible to believe that the.confession 
alleged to have been made by the 
accused was extorted. He came of his 
own accord into his host’s room and said 
that he had murdered® his wife; and at 
the ‘time there were no Police in the 
village or any where near it. He sub- 
sequently 
some of the other villagers. The only 
question is whether the witnesses who 


` state that the accused made this confes- 


sion are telling the truth. The learned 
Sessions Judge saw them in the witness- 
box and believed their story and we have 
no reason to doubt the correctness of his 
appreciation of their evidence. In our 
opinion, therefore, the lower Court would 
have been justified, in finding the 
accused guilty upon the confession made 
by him first to Piral Mocha and after- 
wards to other villagers. But these 
confessions are by no means the only 
evidence in the case. The medical evi- 
dence shows that the woman was stabbed 
in the way. the accused said he had 
stabbed her and she bad a mark on her 
neck and signs of strangulation which 
bear out the accused’s statement that he 
strangled her as well as stabbed her. 
Lastly, there is the produetion ofa knife 


.by the accused himself and his delivery 


of it to the Wadero. The learned Pleader 
pr, the accused has complained that 


‘there is no mention of this knife in the 


first report? But tltis matter has been 
explained by thee fact that Umar who 
went to make the report at Bubak Police 
Statsion had Jéft before the accuged had 
produced the knife, 
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repeated this confession to . 
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In these cireumstances, we confirm the 
copviction of the legrned Sessions Judge 
and the sentence passed by him on the 
accused. We dismiss this appeal. 


N. K. Appeal dismissed. 


LAHORE HIGH COURT. 

CRIMINAL APPEAL No. 165 oF 1923. 

March 22,1923. . 

. Present:—Sir Shadi Lal, KT., 
Chief Justice, and Mr. Justice Campbell. 
MAULU—APPELLANT 

. versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 300—Múürder— 
Temporary insanity—Knowledge of nature of act— 
Motive. i 

The accused in a murder case was found to be 
subject to recurring fits of insanity but there was 
no proof that at the time the murder was com- 
mitted he was incapable of knowing the naturé 
of his act. It appeared further that he had a motive 
against the deceased, avoided and resisted arrest 
and was to all appearances perfectly sane during 
the investigation in the Committing Court and in 
the Sessions Court : : 

Held, (l) that he was not devoid of knowledge 
that he was doing what was wrong and contrary to 
law; -[p. 67, col. 1.] 

(2) that since there was a distinct possibility that 
at the time he may have been suffering from 
temporary mental derangement of some sort, a` 
aI of transportation would meet the case- 
1020. 

Criminal appeal from an order of the 
Sessions Judge, Jhelum, dated the 21st 
December 1922. MURS 

Mr. Ram Chand Manchanda, for the 
Appellant. 


Mr. Carden Noad, Assistant Legal Re- 
membrancer, and Mr. Desraj Sawhney, 
Publig Prosecutor, for the Respondent. 


JUDGMENT.—The appeal is 
against a conviction under section 302, 
Indian Penal Code, and the sentence `of 
death passed by the learned Sessions 
Judge, is also before us for confirmation. 

The appellant is Maulu, an Awan of 
Golra Hasham in the Gujrat. District. . 
The murder of which he has been found 
guilty was that of hig first cousin, Alam, ` 


D 
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described in thé post mortem report as 
being: of about 50 years of age. The 
alleged time of occurrence was midday- 
on the 19th July 1922 and the place a 
hut*in.a melon field belonging to the 

deceased:: 

The affair was reported at the Police 
Station six-miles distant-at 5 A.M. on the 
20th July by Bagh . Ali, husband of the 
deceased's sister, who stated that the mur- 
derers' were Maulu and his three 
brothers, Mohammad, Nur Ahmad and 
Ahmad Din and that Nawab, brother of 
the.informant, and Alla Ditta Jamadar 
both of Golra Hasham, were eye-witnes- 
Ses, 
tion no evidence was forthcoming against 
Mohammad, Nur: Ahmad and . Ahmad 
Din, and. Maulu.alone was sent up for 
trial. Bagh Ali, who has appeared as a 
witness, das stated. that. these persons 
were wrongly-named.by him on the in- 
formation of Shah Algm, brother of tlie 
deeeased.. The. delay in making the 
report is.explained as having been. due 
to: the fact that Alam, who was alive 
when they started from the village,” died. 
on. the "way, and: héavy rain kept the 
party ‘back in the village of Ara: where 
Alam.died. 

The eye-witnesses -produced in -Court 
are Mohammad ‘Awan and Dittu barber, 
of the-village of Dhing, the abadi - of 
which isshown as 350 karams from the 
scene-of the murder, and ‘Nawab-of Golra 
Hasham. The second .eye-witness: men- 
tioned.in the FirstInformation Report Alla 
Ditta:Jamadar, has -not . been -produced 
and according- to the Police diaries, he 
did not claim to have seen what.occurred, 
Mohammad is said. to have been sitting 
in his‘house at Dhing having his hair 
cut: by Ditta when .Maulu: was observed 
beating the deceased in the melon field. 
These two witnesses say that they 
ran towards the place but went back, 
because of the threatening demeanour of 
-Maulu who: had. two savage dogs with 
him. Nawab says that he was. coming 
from a ‘third village Shori, which is also 
not.far from.the place and that he went 
up to interfere but was chased by Maulu 
to Golra Hasham where he gave the alarm. 
According to Bag: Ali and Shah Alam, 
the deceased told them, when they came 
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In the subsequent Police investiga-. 
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up, that Maulu had struck him, but this 
is extremely doubtful in view of Alam’s 
injuries, and Nawab says that Alam was 
too badly hurt to speak. > 

The defence of the appellant «vas,:— 

(a) that he was elsewhere at the time 
at a village 14 kos distant ; and 
- (b) that he is a lunatic. 

His defence evidence consisted of the 
statements of certain persons with whom 
he had served in the army and of Captain 
Patch, Superintendent, Lunatic Asylum, 
regarding his mental condition, and an 
unconvincing account given by. two or 
three other witnesses about a story that 
Alam had been beaten: by .unknown 
thieves.- ; 

The medical evidence proves that the 
deceased was attacked with great ferocity 
and that he must have sustained some 50 
blows ; the whole back from the shoulders 
to the buttocks Was contused, the skull 
was fractured, both legs were «broken 
above the ankles, both.arms were broken 
above the wrists and. a' rib was also 
broken, There were two wounds describ- 
ed as incised, one between the right index 


‘finger and the thumb and the other on 


the left fore-arm, but the medical witness, 
who was not examined closely on the 


: point, described all the injuries as. the 


result of blows from a -blunt and heavy’ 
weapon. The First Information Report 
alleged that Maulu and his brothers had 
attacked the. deceased with. dangs and 
axes, and the evidence in Court is that 
Maulu caused the injuries with:a bamboo 
Stick shod with an iron band. It is 
unfortunate that further.detsis regard- 
ing the incised wounds were not elicited 
but we think that there is nothing im- 
probable in their having been caused by 
a stick which had a metal attachment. 
The eye-witnesses were.not shaken in 
eross-examination and were not contra- 
dicted by any evidence worth considera- 
tion. Bagh Ali when he went to" the 
Thana need not necessarily have possessed 
any information about the two Dhing 
men who were not mentioned in the First 
Information Report. The only diffieukies 
in the way of believing theia statements lie 
in the First Information Report against 
four persons and in the number.and 
chaxacter of the injuries which suggest 
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that the deceased was attacked. by more 
persons than one, especially when his 
body was described by the Doctor as that 
ofa muscular and well-nourished man. 
It is possible to conjecture that since the 
parties concerned are near relatives an 
agreement, may have been arrived at to 
exéulpate Maulu's brothers and to accuse 
Maulu only in the expectation that his 
past mefital peculiarities, to which we 
shall refer presently, would at least save 
him from the de&th penalty. We have con- 
sidered this aspect of the case very care- 
fully, but, with the exception of the First 
Information Report, which was made by 
a person who did not claim to be an eye- 


‘witness, we fail to find, throughout the 


proceedings, a hint of any accusation 
against any person other than Maulu, 


| and we have come to the conclusion that 


Maulu alone was responsible for Alam's 
death, and that the First Report against 
the othér three brothers was made falsely 
with the object of revenge upon the whole 
family. We believe that Maulu knocked 
the deceased senseless and then proceeded 
to batter his senseless body in a frenzy 
of rage. 

The alleged motive is contained in a 
story which i is well-supported by witnesses 
and which there is no reason to disbelieve. 
Maulu had abducted the wife of Ghulam 
Mohammad, a nephew of the deceased's 
mother. As a result Ghulam Mohammad 
had been approached on Maulu’s behalf 
by Alam, deceased, and his brother Shah 
Alam with a view to a divorce but had 
held out for a payment of Rs. 1,000 and 
for another girl from the family as his 
wife. ‘These terms were reported to 
Maulu and his brothers who are said to 
have been dissatisfied with them and to 
have borne a grudge against Alam and 
Shah Alam on the supposition that they 
had not acted properly in ^ Maulu's 
intexzests.. Further than this Ghulam 
Mohammad instituted a complaint against 
Maulu and others in a Magistrate's Court 
on 6th July 1922,and Alam, the deceas- 
ed, and Bagh Ali gave evidence in an 
enquify under section 202, Criminal Pro- 
cedure Code, dn 13th 9 uly that Maulu 
"had been seen with the abducted woman. 
On that same day the Court issued prc- 
cess against Mau]i, his brother Moham- 
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' Lahore Lunatic Asylum, 
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mad, and two women,” 
Mohammad's wife. 
murder took place. 

We. come now to Maulu's mental his- 
tory. It appears from documents on *the 
record, and from the statements of 
witnesses that he enlisted in the 108th 
Infantry on the 27th May 1909 and was 
discharged by a special invalidating 
Board on 5th October 1910, with a good 
character. Three pensioners of the 108th 
Infantry produced as defence witnesses 
deposed that the reason for discharge was 
insanity. Two other pensioners have 
said that they have no personal knowledge 
of the nature of Maulu’s illness. _ 

Thereafter in 1915 Maulu was in No. 25 
Mountain Battery and was invalidated as 
suffering from insanity due to heat ex- 
haustion. He was made over to the 
Police of his- District and sent to the 
Lahore Lunatic Asylum where he remain- 
ed from. the 14th November 1915 to the 
13th of March 1916. For the greater part 
ofthat period he was sane and normal 
in his behaviour, but he had one attack ' 
of lunacy w hich was evidenced by his 
attacking another lunatic without pro- 
vocation and: by his adopting a bullying 
demeanour. The Superintendent of the 
giving evidence 
in the present case, was inclined to think 
that Maulu may be subject to recurring 
attacks of lunacy but was unable to give 
a positive opinion without, the whole of 
his previous history. 

The extreme violence with Aid his 
victim's body was knocked about might 
indicate that Maulu was in an abnormal 
state of mind when he made his assault 
on the deceased, especially if this feature 
of the case be taken with the coincidence 
that the fit of insanity for which he was 
discharged from the 25th Battery was the 
result of heat exhaustion and the present 
crime was committed at the hottest time 
ofthe year. We cannot say more than 
this. There is no evidence of insanity - 
or peculiar behaviour after the 13th 
March 1916 and before the murder. 
Ilam Din Chaukidar (D. W. No. 7) speaks 
of eccentric conduct for two or three 
months before the ocetirrence, -but he 
does not strike us as a reliable witness, 
Maulu's subsequent accentricities between, 


T 


one of them 
Vix days later the . 
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the murder and hi$ arrest, which several 
witnesses mention, may have been feigned. 
There is no proof that he was incap- 
able of knowing the nature of his act, 
and alt the circumstances point to the 
contrary. He hada motive against the 
deceased as strong as any for which 
murders have been perpetrated: in this 
Province. He isnot shown to have had 
any other enemy outside the deceased's 
family. He ran away, avoided and re- 
sisted arrest. To all appearances he was 
perfectly sane during the investigation 
(vide the deposition of Sub-Inspector 
Fazal Dad, P. W. No. 15,) in the Com- 
mitting Court and in the Sessions Court. 
We cannot hold that he was deyoid of 
knowledge that he was doing what was 
wrong and contrary to law. Es 

Nevertheless, since there is distinctly 
& possibility that, at the time, he was 
suffering from temporary mental derange- 
ment of some sort, while affirming the 
conviction, we alter the sentence to trans- 
portation for life. We also direct that 
this conviction be brought to. the notice 


of the Local Government in case any. 


action under Chapter XXIX of the Code 
of Oriminal Procedure may be deemed 
desirable. We ourselves make no recom- 
mendation for reduction of sentence, 
since there is no foundation for such in 
the materials before us. 'The crime was 
a most brutal one, and we are satisfied 
that the appellant was not.at the time 
. when he committed it incapable, by 
reason of unsoundess of mind, of knowing 
the nature of his act or that it was wrong 
or contrary tolaw. At the same time it 
‘is possible that, under such arrangements 
as the Local Government may think fit 
to make, further data may be forthcoming 
during the appellant's detention which 
may result in a more precise diagnosis of 
his mental state than what has been 
placed before us. 6 


Appeal partly allowed. 
Sentence altered. 


X. 8. D. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

CRIMINAL ÁPPEAL No. 105 or 1923, . 

May 2, 1923. . . 

Present :—Mr. Simpson, A. J. C. 
PARMESHAR DIN AND ANOTHER— 
AccUSED—APPELLANTS 
versus 


EMPEROR—Oppositze PARTY? 
Penal Code (Act XLV of 1860), s. 141 (4)— 


Unlawful assembly— To enforce any right,” 


meaning of—Defending possession with force, 
whether unlawful. ; 

The fourth clause of section 141 of the Penal. 
Code has no application to a case where a person 
in lawful possession of any property proposes to 
use force in order to maintain his possession. [p. 
69, col. 2. 

The phrase “to enforce any right" in the 
fourth clause of section 141 of the Penal Code 
is not applicable to a party who uses force to 
defend property in its possession; such a party 
(ona enforcing a right but preventing a wrong. 
ibid. 

Therefore, a party assembled for the purpose 
of preventing a trespass cannot be called an 
unlawful assembly. [ibid.] H 

The party of the accused having notice that & 
trespass would be committed on their property 
assembled on the property, armed with lathis, with 
the object of -preventing the contemplated trespass. 
The opposite party arrived, similarly armed, and 
insisted on committing the trespass. A fight 
ensued and one member of the opposite party was 
killed and several were injured: ` 

Held, that irrespective of the fact who struck 
the first blow, the party of the accused having 
assembled to prevent a contemplated wrong were 
not an unlawful: assembly and were not guilty of 
any offence. [p. 70, cols. 1 & 2.] 

Oase-law discussed. 


Criminal appeal from an order of the 
Sessions Judge, Harodi, dated the 12th 
February 1923. . 3 

Mr. G. H. Thomas, for the Appellants. 

The Government Pleader, for the 
Crown. . . 

JUDGMENT.—Eleven persons were 
tried at.one trial and they were all 


convicted under section 147, Indian Penal 


Code, and also under section 304-149, 
Indian , Penal Code. Four of them, 
namely: (1) Enayat Khan, (2) Niamat 
Khan, (3) Sher Khan 4) Saiyid Ali, 
were sentenced under section 147 to, two 
years’ rigorous imprisonment and under 
section 304-149 to four yeárs' rigorous 
imprisonment, the *sentences to run 
concurrently. The other, seven; nemely : 
(1) Permeshar Din, (2). Parbhu (8) 


. carts. 
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` Nanhu, (4) Abu Beg, (5) Buddhan Beg, (6) 
Indar Jit, (7) Maiku, were sentenced, 
under section 147, Indian Penal Code 
tô two years’ rigorous imprisonment and 
under séction 304-149, Indian Penal Code 
. to three years' rigorous imprisonment, 
the sentenees to run concurrently. I have 
before. me the appeals filed from. Jail 
by Inderjit, Enayat Khan, and Abu 
Beg. There is also an. appeal fled 
through Counsel by Parmeshar Din and 
Buddhan Beg. This judgment deals 
with these five appeals and also with the 
cases of the other six accused who 
have. not appealed. I have taken up 
"these ¢ases of my own motion in 
revision. The- facts of the case as set 
forth.in.the judgment of the learned 
Sessions Judge are as follows : 

* Badley wanted to remove the loads 
of karbi from. his karbi fields on his 
His field adjoined 
field "towards. the south. The abadi 
of ‘the village Abdullah Nagar is to 
the north: of -these . fields. Badley took 
his. carts to his karbi field .through 
Niamat's. field on the 19th November 
in the, absence of Niamat. This was 
resented by. Niamat, his son and his 
brother.. Badley was warned that he 
should not take the carts 
Niamat;s filed.- again, otherwise it 
would result in. serious consequences. 
However he took his carts to his karbi 
field through Niamat's field again the 
next day, in the  morning,. having 
challenged -Niamat and Enayat on the 
way. This challenge "was accepted by 
Niamat *and Enayat. Badley and 
others proceeded and when they 
Xeached -their karbi field some 15. or 16 
"ien were in their party. Shortly 
after. that, Niamat, his. son Wilayat, 
his brothers, Enayat and Sher Khan 
and: Enayat's brother-in-law, Saiyid 
Ali proceeded to Niamat's feld and 
when- they reached there, 
12.men were in their party. All the 
accused. persons, named above were in 
their; party. Niamat and 
hi$ barty.came and sat in Niamat’s 
- field. Badley. and others of his. party 
loaded:the carts and brought them to 
Niamat's field and wanted to ‘take the 
Carta. through “that field again. As 


INDIAN GASHS. | 


Niamat’s. 


stop the carts. 


through . 


some ll or 


others of, 
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soon as the earts éntered  Niamat's: 
field; Niamat’s garty stopped the 
cats. There was an interchange of 
abuse and then a free lathi fight took: 
place between the two parties, with the- 
result that Badley and Wilayat were 
killed and several other persons received. 
injuries more or less severe. 

"'lhere was no dispute between the: 
two parties about any-crop or land, the 
dispute was simply about taking the 
carts through Niamat’s field., It: 
appears that Badley -and his party 
were under the impression that they. 
had right to. take. the carts to the 
karbi field through  Niamat's- field,. 
having regard to the situation - of «the 
fields ; “while Niamat and- his party 
were under the impression that, they 
had a right to prevent Badley party 
from taking the carts. through . that 
field (Niamat’s field). Bedier E party 
went there determined, to take the 
carts through Niamat's field.on their, 
way and back from .the karbi field: and 
to beat Niamat's. party should they 
Niamat's party. went. 
there determined to.stop .the carts and 
to beat the men of Badley's party 
should they insist on taking the carts 
through .Niamat’s field. Both parties 
were armed with lathis and had.. gone 
there prepared to fight. A fight- 
eventually took place and- each side. 
was trying to get the better of the 
other in enforcing. their, right. or 
supposed right. In -my opinion. both 
the parties. constituted . an unlawful 
assembly. 

“The medical ‘evidence shows that- 
Badley, who was 30 or 35 years old 
had received six, injuries on- the .head 
and his.death was due to hoemorrhage 
and shock resulting from the- extensive 
fractures of the skull due to the head 
injurieg. Niamat had five i injuries, Sher 
Khan 18 injuries, Enayat 15 injuries 
Saiyid Ali six injuries, Parbhu five 
injuries, and Nanhu eight injuries.’ 

Accepting these findings of fact, I 
am of opinion that they did not con- 
stitute the offence charged. Before 
considering the authorities, which are 


numerous and perhaps: to a certain 


extent conflicting, I will consider the 
e 
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actual words of the Statute. The con- 
victions are under sections 147 and 304- 
149. Both these cunts involve. jhe 
existence of an unlawful assembly as 
-defined in section 141. f 

“An assembly of -five or more per- 


sons is designated an- ‘unlawful 
` assembly’ if the common object of 
' the persons composing that ` assem- 

bly-is— 

-First — To overawe by criminal: 

force, or show of criminal force the 

Legislative or Executive Government 

of India, or the Government of any 


-Presidency, or any Lieutenant Governor, 
or any public servant in the exercise 


.of the lawful power of such public 


servant; or, 

: Second—To resist the execution of 

any law, or of any legal process ; or, 
Jlhird—To commit any mischief or 

.eriminal trespass, or other offence ; or, 
Fourth—By means of criminal 


force, or show of criminal force, 
‘to -any «person, to take or obtain 
possession of any property, or to 


-deprive any person, of the enjoyment 
of-a right of way, or of the use of 
«water, or other -incorporeal 
which he is in possession or enjoyment, 
-or to enforce.any right or supposed 
-right ; or, 

‘Fifth—By means of criminal force, 
or show of criminal force, to compel 
-any person to do what he is not 
legally bound todo, or to omit to do 
what he is legally entitled to-do.  . 

-Hxplanation. An assembly which 
was not- unlawful, when it assembled 
-may subsequently become an unlawful 


assembly.” p 

The first clause has evidently 
no application. Neither has the 
-second. As ‘regards the third there 


was no intention of committing 
mischief, and criminal trespass by 
Niamat into his own field was*impos- 
sible. Whether there was an inten- 
tion to commit any other offence I 
will consider later. Tas fourth clausa 
is the one with which we are con- 
erned. Ths -fourth clause is vary 
earefally drawn up, and if it.were not 
‘that’ there were ‘som3 authorities . to 
the contrary, I should, have said -that- 
à En 


‘any property.” 


right of: 
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it was very plain that it, can have no 
application to a case where a pérson in 
lawful  possessipn of any . property 
proposes to use force in order to’ main- 
tain his possession. The clause speaks 
of “to take or obtain possession ‘of 
It does not speak of 
maintaining possession or ‘resisting 
an attempt by another to take ‘posses- 
sion. If speaks of “ deprivire | any 
person of an enjoyment of a right of 
way" but only if he is ein possession 
or enjoyment of it. "There remain the 
words “to enforce any right or supposed 
right" which I will consider later. 
The fifth clause has no application. 
Badley's party was not legally entitled 
to pass through Niamat's field. Look- 
ing to the charge sheet, the common 
object of the unlawful assembly is 
said to be " To take the law in your 
own hand  and* to resist and beat 
Badley and others on their insisting 
to take carts through ‘Niamat’s field " 
i.e. that the common object is to 
resist Badley's attempt to take his carts 
through Niamat's field, and that Niamat's 
party wére prepared for this purpose to 
beat Badley and his party. ‘But ‘Niamat 
was entitled to protect his property, 
Badley had not even asserted any right 
to pass through Niamat's field. On the 
face of it, Niamat's party being assem- 
bled for the sole purpose of preventing 
Badley's trespass was not an unlawful 
assembly. ; 

Going back to section 141, and taking 
up the phrases which have not been 
already dealt with, it cannot be said’ that 
the subject of this assembly was to 'com- 
mit any offence. Their object was to 
prevent a trespass. As to whether theit 
object was to enforce a right, were it not 
for certain authorities, I shotild have no 


. difficulty in holding that this phrase is 


not applicable to a party who uses force 
to defend property in its ‘possession. "He 
is not enforcing a ‘right, but’ preventing 
a wrong. My own view is, therefore, quite 
clear that these convictions cannot be 
maintained. I have now to comsitler 
whether there is aaything in the authdri- 
ties to prevent my giving effect to this 
view. Ihave been referred to only two 
cases of this Court, 
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The first'is Hafiz Ali v. King-Emperor or 

(1). That case is strongly in favour of 
the appellants. The facts were that two 
persons Mohammad Akil .and Abdul 

. Sanfad had a dispute regarding the right 
to collect rents from the tenants and that 
some of.Mahammad Akil's men, with the 
patwari, were appraising crops in Akohra, 
where a number of persons objected, but 
no quarrel then took place. On the 


following morning a large number of' 


Mohammad Akil's people, armed with 
lathis, went to Akohra to continue the 
appraisement. Soon after, a body of men 
represented to be 200 or 300 in number, 
appeared on behalf of Abdul Samad. 

. Mohammad Akil’s party proceeded to 
meet them anda lathi fight took place. 
It was held by the learned Judicial Com- 
missioner that Mohammad Akil’s men 
were acting in selfdefence. They had a 
perfect right to go armed for the purpose 
of doing a lawful act, and if they had 
waited until they were actually attacked 
by their opponents, there would be no 
question of their right of private defence. 
In spite of the fact ‘that they did-not wait 
to be attacked, but ran off to meet the 
other side and attacked them, it was held 
that they were within their rights because 
the threat of Abdul Samad’s party gave 
rise to the right of private defence and 

` the attack was made in the exercise of 

that right. It was also said : 

“For the prosecution it is also con- 
tended that no right of self defence arose 

. because the applicants had time to have 
recourse (o the protection of the public 
authorities, as they could have saved 
themselves by running away and obtain- 
ing the protection of the Police. I do not 
however, understand that the law intends 
that when.a person is attacked while 
doing a lawful act, he is not entitled to 
stand his ground and defend himself, but 
must run away.” Applying this reason- 
ing to the present case, I find that 
Niamat's party, like the party of Moham- 
mad Akil, were within their rights in 
geing to Niamat's field and sitting there 
for the purpose of preventing a trespass. 
They: did os until Badley REY 
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bought his carts on. td. the- field. Then 
they stopped Badley's carts as they had a 
perfect right to do.” After that it is im- 
material who struck the first blow. 
Badley’s party was clearly in the wrong, 
while Niamat’s party was in the right 
throughout. 

In another recent case ee this Court 
Lila v. Emperor (2) one Jumna Din 
sent seven labourers to. remove an 
irrigation channel. A person who con- 
sidered that he had a right to use this 
channel took a party there to stop the 
work. It washeld that this person had 
no right to stop the work, and that there 
was no unlawful assembly on behalf of 
Jumna Din's party who were doing what 
they had a right to do. 

Turning to the decisions of the other 
High Courts I omit very old cases, and 
begin with Ganouri Lal Das v. Queen- 
Empress (3). In that case a party of 
persons, not larger than was necessary 
for the work to-be done, went to a spot 
on a river flowing through the lands of 
M. for the purpose of either -repairing or 
erecting a bund across the river, to cause. 
the water to flow down a channel on to 
the lands of their master T. M’s people 
began to collect in great force and T's 
people sent a méssage to the Police. By 


the time the Police arrived M's people .. 


had delivered their attack and some 
damage had been done. This was held 
to be a riot. The chief point was that 
T's party had gone unarmed, and not in 
unnecessary numbers, while Ms party 
was very numerous and went to attack. 
The facts are in many ways different from 
those now before me. But it is import- 
ant to note that it was held in that case 
that the expression "to enforcea right" 
used in section 141 (4), Indian Penal Code, 
includes the defence of a right in posses- 
sion. On this point tbe Bench differed 
from the earlier decision in Queen v. 
Mitto Singh O). 


(2) 77 Ind. Cas. 1002; ge I R.(0.)228; 9 . 
O. L. J. 291; 4 U.P. L. R. (O) 74; 25 Cr. L. J. 


538. 

YE dero. 206; 13 Ind, Jur 297; 8 Ind, Dee, 
137 

d 3 W.R.4l e. gh 
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Pachkauri v.Queen-Empress (5). 
was a strong case. There was a dispute 
between the two parties B and M about 
certain lands. The Ms obtained posses- 
sion and held it for some years. The B's 
alleged that their employer, in execution 
of arent decree against à third party, had 
purchased the land &nd obtained posses- 
sion of it. The finding of the Court, 
however, was that the Ms s had never lost 
possession. On receiving 
that the Bs were about to take forcible 
possession, the Ms collected a large num- 
ber of men, some of whom were armed, 
and went to the land in question and 
started to plough it. Then the B's party 
came up, some of them being armed, and 
interfered with the ploug ghing. The 


Sessions Judge held that there was an. 


unlawful assembly on the part of both 
parties. But the High Court acquitted 
the Ms, considering that they were not 
endeavouring to enforce a right or 
supposed right within the meaning of 
section 143. "They had become aware that 
the complainant's party wanted to take 
forcible possession of the land, and, 
in order to protect themselves from 
.the agression of the complainants 
they collected a large number of men, 
some of them being armed. It was 
held that they were “entitled to do so, 
and they were acquitted in spite of the 
fact that one of the opposite party was 
killed in the fight. 

Some doubt was thrown on the cor- 
rectness of this decision by the Ses- 
‘sions Judge who tried the case of 
Kabir-ud-Din v. Emperor (6). But the 
High Court, although they upheld the 
Sessions Judge, refrained from any 
comment on that case. It certainly 
goes very far. 

Porash Nath Sirkar v. Emperor (7) is 
one in which the two Judges differed. 
One of the Judges expressed his dis- 
sent from Ganouri Lal Das cate (3). The 


case being referred to a Third Judge, . 


he declined to express any opinion on 
that point, but he agreed in setting 


es m = 686; 1 O. W. N. 423; 12 Ind. Dee. 


“6 35 0. 368; 12 OWN 385 7 O. L. J. 339; 
Cr. L. J. 256; 5 M. L. T. 385 
(7) 33 Q. 295; 2 C. L. J, 516; 3 Or, L, J. 153, 
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information . 
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aside 06 conviction, partly on account * 
of adefect in the charge sheet, and 
partly on the view that the accused 
was only defending the property in his 
Own possession. 
Kabir-ud-Din's case (6) - has already 
been referred to. All the cases which 
I have discussed were referred to in 
that case. But the High Court declin- 
ed to discuss them, saying ethat no 
general rule could be deduced from 
them. It was laid down, however, 
that no right of private defence arose 
in the circumstances where both parties 
armed themselves for a fight to enforce 
a right or a supposed right, and de- 


- liberately engaged in very large number 


in a pitched battle, killing one man 
and wounding others. A feature of 
this case is that the Police had been 
sent for and were actually present 
and implored *both parties to  desist 
and wait for the arrival of the Sub- 
Inspector. I do not think that, there 
is anything in that decision to prevent 
me from acquitting the present appel- 
lants. 

Passing to the Allahabad decisions 
there is the well-known case; Queen- 
Empress v. Prag Dat (8) This is cer- 
tainly a very strong case against the 
appellants. Some 30 Thakurs, one of 
whom had a gun, went toa certain spot 
for the purpose of demolishing a mud 
wall round Nim tree which was claimed 
by both the parties. The other party, 
consisting of 7 Brahmans, one of whom 
had a gun, went to the spot and begged 
the Thakurs to refer the matter to, the 
Court. Words ensued, then blows, and 
almost immediately Laltu fired at one 
of the Thakurs and shot him dead. The 
learned Sessions Judge acquitted the 
Brahmans on the ground that they were 
a lawful assembly and that the shot was 
fired in self defence. Iam not concern- 
ed with the firing of the gun—a féature 
which is fortunately absent in the case 
before me. The decision that the Brah- 
mans constituted an unlawful assembly 
appears to have been based on thee fact 
that the mud vall which was to be 


S 20 A. 4597 A, w. N, (1898) 117; 
(n. 8.) 6 
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:,in possession and had grown crops. 


,and-he.sowed in it. certain crops. 
..Bal-Krjshna in bad faith and dishonestly 


sand Began. to cut the crops. 
.. iwas.sent.-to-J ageshar "Rai who, 


: ‘ted by: the High Court. 
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demolished was of a very ama value. 
Hn so'far.as' this casé differs’ from the 
:law.as laid down in Pachkavri's case (5), 
: Lam unable to follow it. "It was followed 
in King-Kmperor v. Kaliji (9) in which 
“party A being in possession of a field 
:Sowed:erops init. The party B claiming 
: the field.and the crops as theirs entered 
-ipon the. land. arid began to cut the 
^erops. -Party A having watched party 
-B.enter.upon the land, took counsel 
together, and then proceeded to attack 
. party.B. and a fight ensued. It was held 
«that the party “A could not. plead the 
:right of private defence. With great 
- respect, Lam unable to follow that -deci- 
-gion, which is by a Single Judge. . On the 
: other hand, ‘Prag | Dat's . case (8) was 
distinguished in Jageshar Rai v. 
-Emperor (10). .In that. case Jageshar Rai 
-was in lawful possession of certain land 
“One 


: with. a: party- -of men, went upon the land 
Information 
in: com- 
pany with a band of men went straight 


5to:the spot to . protect the . property. 


_Jageshar. Rai and his friends were acquit- 
I find . myself 
„unable to reconcile this case and Kaliji's 


ease (9) and prefer to follow Jageshar 


Rai's.case (10). 

-I need.only refer to one more authority 
in. which -Kabiruddims case (6) was 
„explained. This is Fouzdar Rats case 
(1l) :In-that case the story for the 
prosecution was that while the complain- 
-antis, party were peacefully. cutting crops 
which. they had themselves.grown ‘without 

opposition, Fouzdar Rai, mounted on a 
ahorse.and carrying a gadasa attacked the 
. complainant S party with an overwhelm- 
“ing force, with the result that two of the 
‘complainant’ s party.were beaten and one 


.vwas. killed. It was found in fact however 


thatit. was. Fouzdar Rai's party who were 
The 
other - party brought a.number of men 
to cut ithese ‘crops. Fouzdar . Rai 


(9x ha, s A NG N. agn. 193. 
(10) 40 Ind. Chs. 311; 15 A. L.J. 47; 18 Or. 
6 


wd. s 
(1) -44 Ind: pm -33; 3- "P, L.J. 419; 4 PLL: W. 
“11; 19 Or. L. J.241. 
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. his crops. 
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collected a number of friends and 
adherents and wént to his land to-stop 
the ggression and refist the cutting of 
It was held that there wasa 
right of private defence and: no unlawful , 
assembly. 

Itis true that: in. the two cases. last 
referred to, it might ` fairly be argued 
that crops were being protected. against 
theft, an -offence mentioned in:section 97, 
Indian Penal Code: But in the case before 
me if there was no theft there was at least 
mischief which is :also in. section -97. 
Enayat’s field -contained . growing . crops 


.and Badley’s carts. in. passing through 


the field would have done mischief. This 
appears from the evidence of . Dallu . who 


-says that he suggested. to! Badley to take ; 


his carts: through Dallu’s.field in -which 
there was no crop. 
On the whole I do not think: that. the 


‘state of the authorities is such ‘as: to 


compel me to uphold these convictions. 
In the result the -appeals are. allowed 


and the-accused acquitted of the offence 


charged. -They will be set.at liberty. | 

I also exercise the revisional: powers 
of this Court, -and -set aside the convic- 
tions and.sentences of the six persons who 
have not appealed. In the résult.the 
11 persons who were tried at one trial 
-are acquitted and will be set at liberty. 


Z. K. Appeals: allowed. 


MADRAS HIGH ‘COURT. 
CRIMINAL Revision GASE-No..187 


..0m 1923. i 
(CRIMINAL REVISION: PETITION No. 143 
. or: 1923. 


August:28, 1923. ` - 
Present :—Mr.. Justice. Krishnan, 
In re-A. E. SMITH-—AocCUSED— 
PETITIONER. 

Madras City-Municipal Act (IV of 1919), s. 288— 
‘Erecting machinery— License fee, prosecution. for— 
Nuisance—Danger to inhabitants of locality—Onus 
—Soda water machine .worked by electric, -motor— 
Failure to appeal against imposition, effect of— 
" 6 ; 
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Estoppel—~Interpretatiog of Statutes—Language of 
section not clear—Marginal note, whether may be 
- looked at. +g 

Before section 288 of the Madras City Muai- 
cipal Act can be used for the purpose of 
insisting on a license fee being paid for erecting 
machinery, it must be shown that Hs use was 

` likely to produce either noise or vibration or 
any of the other things mentioned in the 
section which would. amount to a nuisance. [p. 
73, col. 2.] y 

.'The burden is on the Municipality to show that 
the machinery that the accused works is such 
as could cause noise or vibration amounting to 
a nuisance, dnd that danger to the inhabitants of 

“the locality is likely to arise by the use of this 
machinery. [p. 74; col. 1.] 

A small soda water machine worked by a small 
electric motor does not fall within the description 
of machinery. likely “to be dangerous to the 
inhabitants of the locality. [ibid.] 


There is no estoppel in a criminal case and 


the fact that an accused ina prosecution for non- 
payment of license fee under section 288 of the 
Madras City Municipal Act did not appeal to the 
Standing Committee in respect of the imposition 
of the fee does not prevent him from raising the 
plea before a Criminal Court.  [p. 74, col. 2.] 

Where the section of a Statute by itself is not 
very clear in its language, it is legitimate to 
look at the marginal note to see what the drift 
. of the section itself is. [p. 73, col. 2.] 

Petition, under -sections 435 and 439 
‘of the Code of Criminal Procedure, 
1898, praying the High Court to revise 
the judgment of the Court of the Third 
Presidency Magistrate, Egmore, dated 
the 25th February 1923, in Calendar 
' Case No. 19792 of 1922. 


Mr. V. V. Devanatham, for the Peti- 
. tàoner. " 

Mr. K. Krishna Menon, for the Crown 
Prosecutor, for the Crown. 


-ORDER.—This is an application to 
revise an_ order passed by the Third 
Presideney Magistrate convicting the 
accused for not taking out a license under 
section 288 of the Madras City Munici- 
palities Act, IV of 1919, for a- soda 
water machinery which he has recently 
started working in No. 50, hatha 
` Muthiappan Street. The machinery was 
originally installed in No. 17 Jone's 
Street, and the accused obtained the 
permission of the Comissioner to use 
the machinery in its new place, but he 
had not obtained any license under 
section 288'for the purpose of erecting 


. the machinery in that place. The 


:of the section itself is. 
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accused has been fined Rs. 5 for this 
offence -and “directed to pay the license 
fee of Rs. 200 to, the Municipality. ` 
It is argued before me as the first 
point that the accused having heen 
allowed to use the machinery in Jone's 
Street, and it having been merely 
transferred to the new place, ht could 
not be asked to pay any new license 
fee for erecting the machinery there. 
I do not agee with this contention, 
because the two things aree«different, the 
one is an annual payment of the license 
fee for the use of the machinery and 
the other is a payment once for all 
for erecting the machinery and the 
fact that payment was made in the 
one case is no excuse for not paying 
in the second case. It cannot be sug- 
gested that there was no erection of 
the machinery in the new place in 
Thatha Muthiappan Street for it was 
dismantled and removed from where 
it was originally and again  put,to- 
gether in its new place. It has, however, 
been argued before me that section 988 
does not: apply to this case as the 
machinery erected by the accused is 
not one which falls under the descrip- 
tion of machinery dealt with in that 
section. The Crown Prosecutor says 
that there is evidence to show that 
this machinery caused noise and vibra- 
tion and so comes under the descrip- 
tion. It seems to me that before the 
section can be used for the purpose of 
insisting on a license fee being paid 
for erecting machinery, it must be shown 
that its use was likely toe produce 
either noise or vibration or any of the 
other things mentioned in the section 
which would amount to a nuisance. 
The marginal note to the section seems 
to make this clear, though the section 
by itself is not very clear in its language. 
In such a case I am inclined to think 
that it is legitimate to look’ at the 
marginal note to-see what. the” drift 
Light is also 
thrown on the first clause of the section 
by the second clause which says, 9 The 
Commissioner may refuse such per- 
mission ifthe machinery in the propos- 
ed position will be’ nuisance to the 
inhabitants of the neighbourhood,” 


A INDIAN CASES. 


EMPEROR V. RANGALAL SINGH. 


That shows that it is not every machinery 
that gives rise to any noise or vibra- 
tion. that is hit at by the section but 
only such machinery which causes 
such moise or vibration as would bea 
nuisance to the inhabitants of the 
neighbourhood. In this particular case, 
there ‘is no proof that this machinery 
does cause so much noise or vibration 
as Would amount to a nuisance. All 
that the Assistant Engineer for the 
Municipality says is that it causes 
as much noise as any soda water 
machinery. What exactly that means it is 
difficult to say as he was not asked 
the further question whether the noise 


or vibration would be sufficient to cause, 


a nuisance. `The Magistrate was wrong 
in throwing the burden of proof upon 
the accused to show that the machinery 
that he. worked was such as would not 
cause noise or vibration amounting to 
a muisance. The burden is clearly upon 
the Municipality; it must ‘prove all 
the facts necessary to justify a con- 
vietion. It is also argued that, at any 
rate, the machinery is dangerous to the 
inhabitants of the neighbourhood and, 
therefore, it falls under the last part 
of the first clause of section 288. It 
js not clear how 
be said to be a dangerous one as the 
Crown Prosecutor asserts before me. 
Here. again the Magistrate contented 
himself with saying that the accused 


does not deny this possibility nor 
has he attempted “to prove that 
there is no such danger. The 


-burden*is not on the accused on this 
point -either but on the Municipality. 


‘Tt must be proved by the evidence in 


the case that danger to the inhabitants 


this machinery can- 


of the neighbourhood is likely to arise , 


by the use of this machinery. After 
all, itis a small soda water machine 
worked bya small electric motor. I 
do not think that can be held to fall 
under the description of machinery 
where danger is likely.to arise to the 
inhabitants of the neighbourhood, 
füfatever danger there might be to the 
persons who actualty work the machi- 
nery. In these gircumstances, I have 
come to the conclusion that it is not 
established by the prosecution that 


[1094 


this is a case which falls under 
section 288. : 
e There is finallh an argument used 
by the Magistrate in support of his 
judgment; namely, that, as the.accused 
did not go to the Standing Committee 
and seek redress before them, it should 
be taken as,settled that the accused 
is bound to pay the tax imposed upon 
him, that it has become final under 
the law and that the Magistrate could 
not question its legality. I am unable 
to agree with this view because the 
accused is being prosecuted for an 
offence for non-payment of the license 
fee and he is entitled to say that he 
is not bound to pay it. There is no 
kind of estoppel in a criminal case 
as the Magistrate seems to think. The 
prosecution must establish affirmatively 
to his satisfaction that the tax was: 
payable and that there was a default 
in payment of the tax. The fact that 
the accused did not appeal to the 
Standing Committee cannot be treated 
as in any way preventing him from 
raising the plea before the Criminal 
Court, where heis sought to be con- 
victed of an offence by the prosecutor. 
In the view I take of section 288 
in this case, finding that the accused 
was not bound to pay the license fee 
under it because the machinery is not 
brqught within the words of that 
section, I set aside the conviction and 
sentence passed by the Magistrate and 
direct the fine and license fee, if paid, 
to be refunded to the accused. 


Revision allowed. | 


LOWER BURMA CHIEF 
COURT. ` e. 
CRIMINAL Revision No. 409 or 1922. 
August 17, 1922. 
Present:—Mr. Justice Duckworth. 
EMPEROR-—APPLICANT 
` versus ‘i 
RANGALAL SINGH— RESPONDENT, 
Penal Code (Act XLV of 1860), ss, 82, 48, 269— 
. 
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Outbreak of infectious disease Omission to report— 
Omission, whether illegal— Offence. 

Section 269 of the’ Pen&l Code applies to acts of 
re dA as well by virtue of section 32 of ‘the 
Code. 

An omission to report the outbreak of an infec- 
tious disease at one’s brickfield is not, however, an 
illegal omission under section 43 of the Penal Code 
and consequently does not constitute an- offence 
under section 269 of the Code. . 


Reference made by the District Magis- 
trate, Insein, in his Criminal Revision No. 
187 of 1922 reviewing an order of the 
Township: Magistrate, Insein passed in 
Cr. Reg. No. 61 of 1922. 


REFERENCE.—In Cr. Reg. Case | 


No. 61 of 1922 of the Second Class 
Temporary Magistrate Insein (Mg. 
Saw Paw Aung) a brickfield liscensee of 
Okkyin Insein Tp, Rangalal Singh 
was fined Rs. 10, or in default seven days’ 
rigorous imprisonment under section 269, 
Indian Penal Code, read in conjunction 
with section 3 of the Epidemic Diseases 
Act of 1897, on the complaint of Mr.Dutta, 
Sanitary Inspector. The fine was paid. 
The sentence in this case is an absurdly 
light. one, but, besides that, it cannot, I 
think, stand legally. The accused failed 
to take proper sanitary precautions at 
his brickfield and the result was an out- 
break of cholera which cost many lives. 
There was no doubt a criminal omission 
in so far as conditions with regard to 
certain sanitary measures were, I under- 
' stand, entered in the brickmaking license 
and were discarded by the licensee (the 
. accused). But the charge should, I think, 
have been under Indian Penal Code, sec- 
tion 188 or under section 12 (11) or (30) 
(as the case may be) of the Village Act 
read in conjunction with rule (1) of the 
rules at page 55 of the Village Manual 
prescribing the duties of persons residing 
in a village tract in respect of public 
nuisances and sanitation. Section 3 of 
` the Epidemic Diseases Act is not relevant 
to the case, and section 269 of the Indian 
Penal Code applies to acts of commission, 
not of omission. 


I am of opinion that the conviction: 


should be set aside, and that fresh pro- 

ceedings should be opened against the 

accused under the sections of the Indian 

Penal Code or Village Act indicated 

bove, and that if the accused is found 
. 
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guilty in the new case, a more adequate 
sentence should be passed than has been 
passed in the case now under review. 
The proceedings will be submitted to 
the Chief Court under Criminal Procedure 
Code, section 438. ’ 
ORDER.—I do not think upon full 
consideration, that an offence under sec- 
tion 269, Indian Penal Code is proved. 
Though the learned District M&gistrate 


‘apparently overlooked section 32, Indian 


Penal Code there is no*proof that the 
omission of the respondent to report the 
outbreak of cholera in his brickfield was 
“illegal” as defined in section 43. The 
sentence, moreover, if the offence had been 
proved was quite inadequate. The con- 
vietion and sentence are set aside and 
the fine wil be refunded. It is left to 
the learned District Magistrate to take 
such further steps as he may be advised. 
There are not @nough materials on the 
record to enable this Court to suggest 
what further steps, if any, should be 
taken. 


N. H. ` Conviction set aside, Ti 


LOWER BURMA CHIEF 
|... COURT. 
CRIMINAL Revision No. 705-B or 1929, 
December 7, 1922 
Present :—Mr. Justice Macgregor; 
NGA PO MYIT—PzriTIONER 
versus 
EMPEROR—REsponpent, i 
Burma Forest Rules, rr. 25, 98—House built with 
unreserved timber obtained free from Government 
sale of—-Offence. i 
Accused built a house in 1920 with unreserved 


_timbér obtained free from Government under 


rule 25 of the Burma Forest Rules. In 1922 he 
sold the house: à 
Held, that he had committed no offence under 
rule 98 read with rule 25 of the Burma Forest 
Rules. [p. 76, col. 2.] `; 


Reference made by the Sessions Judge 
Toungoo, in hif Criminal Revision No. 
423 of 1922, reviewing an order of the 
Township Magistrate, Tantabin, in Cr, 
Reg, Trial No, 107 of 1922, . l 
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. POHU RAM V, EMPEROR, 
-REFERENCE.—I submit this case 


.to the Chief Court for orders ås it seems 


to me to be'a matter of some publie 


Interest, 


The facts are that the accused Po Myit 
had some» timber made ‘over to him by 
one Po Yeik.: He also had some round 
logs of ‘unreserved kinds, made over to 


him arid in 1920 he got a saw- pit license 


to enalxe him to cut up those logs. With 
the timer -so obtained ‘he built a house. 


.In 1922-he sold that house to one Mg. 


Tun, whereupon the Forest Authorities 
came down:upon him, and after he had 


'refuséed to pay the:fine ‘asked for by the 
. D. F. O. he was prosecuted and has been: 


fined Rs. 30. 
I am quite unable to see what offence 
he-has committed. I referred the matter 


“unofficially to the D.F. O. to ask him 


on what grounds he justified the pro- 
secution, but I regrete to say that his 


` explaration, which is.on the file, -does 
:not,help me at all. 


Rule 71-B. b M. 
does not apply nor does section 71 of 
the Act- 

-.Here;.the mam got:a license to convert 
the timber for domestic purposes, and, it 
will seem he got a license to extract also 
for the same purpose. He utilised his 
license and built a house with the timber 
so` produced. I am of opinion that, 
unless he was making 8 practice of doing 
this sort of thing, in which case he might 
be convicted of cheating by getting the 
license issued to him under false pre- 
tences, he had fulfilled all the conditions 
of his license and the forest Authorities 
had no power whatsoever to interfere. 

I forward the file to the Chief Court 


with a recommendation that the convic- ` 


*ion and sentence be set aside. .I merely 

take this step because I understand that 
this ease is one of many, and it appears 
to me that the Forest Department ina 


case of this sort is practising oppression. 
“I have not had any argument in support 
‘of the conviction because the District 


Magistrate:said that he fully agreed with 


-the view that I took. I have got the. 


explanation of the D.F. O. which i is'on 
the* file. Pexhaps the Hon'ble Judges 
could get the.conviction supported before 


‘them “by the Revénue Authorities in 
‘Rangoon. 


. be refunded. 


4 924. 


"ORDER. Me. Po Myit has been con- . 
victed under rile 25 read with rule 98 
of the Forest Rules Arid fined “Rs. 30. -In 
so far as he built a house with unreserved 
timber obtained free from Government 
under rule 25 he committed no offence ; 
but he has been convicted, so far as I can 
make out, because ` he ‘sold that timber, 
i.e., sold the house’ that he had’ built with 
it, ‘the - argument apparently being that 
the building of the house was only a 
pretence and that the: real object was 
to trade in the timber. In that ease he 
might, as the learned Sessions J udge 
remarks, have been convicted of cheating 
although in this I need not express my 
opinion; it is enough to say that there 
is nothing on the record against his bona 
fides. The house was built in 1920 and 
sold in 1922. Like the learned Sessions 
Judge'I fail to see that any offence was 
committed. -I reverse the conviction and 
sentence and direct that the fine, if paid, 


f 


Z. K. Conviction set aside. 


‘LAHORE HIGH: COURT. 
CRIMINAL Revision: PETITION No. 1422 
oF 1922. 

‘December 15, 1922. 
` Present:—Mr. Justice Abdul -Raoof. 
POHU RAM—Oonvict-——PEvTITIONER 
versus 
EMPEROR-—RZSPONDENT. 

Penal Code (Act XLV of 1860), s. 228—OCriminal 
Procedure Code (Act V of 1898), ss. 480, 481—In- 
tentional insult or interruption’ of “judicial pro- 
ceeding—Detaining witness for cross-examination 
—Procedure—Statement of accused, whether’ must 


"be recorded. 


‘The chief ingredient of the offence’ contemplat- 
ed -by section 228 of the .Penal Code, is the 
intention of the offender. [p. 77,-col72.] 

Petitioner was on his trial for some offence before 
a Magistrate. After a prosecution witness "had 
been examined-in-ehief -and was about to leave 
he gave him a push in order to detain him for 
cross-examination : 

Held, that it could not be said that the 
petitioner intended’ to insult or c&use. interrup- 
tion to the Magistrate within the meaning of 
section 228 of the Penal Code. [p. 77, col. 2] 
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When a Court proóeeds under section 480 of Code of * Criminal Procedure pro- 
- the Criminal -Procedure (ode in respect of an 


offence under section 228' of the Penal Code, it 
must record and consider the.statement of the 
accused, 


Petition, under section 439, Oriminal 
Procedure Code, for revision of an 
order. of the District: Magistrate, 

. Jullündar, dated the 28th August 1922, 
modifying that of the Magistrate, Second 


Class, Mukandpur, District Jullundar,: 


dated the 2nd August 1922. 

Lala Badri Das, R. B., for the Peti- 
tioner. 
> JUDGMENT.—The petitioner : in 
this case was -convicted under, section 


228 of the Indian. Penal Code, by 


. Bardar Kuldip Singh, Honorary -Magis- 


-trate, Second Class, at Mukandpur, and ` 


‘sentenced: to Ka. 50 fine or in default of 
. payment to undérgo one week's simple 
imprisonment.. 
, On appeal the District Magistrate 
upheld. the conviction but reduced the 
fine to Rs. 15; The petitioner has 
come up to this.Court in revision: and 
has filed an affidavit disclosing- the 
circumstances,. under which the con- 
viction took place. It appears that the 
petitioner was, an accused. person in 
a case, which was instituted on com- 
plaint of one Musammat 'Tabo. Evidence 
‘was produced on behalf of the com- 
: plainant on the 22nd August 1922 in 
` support of the prosecution. The last 
witness on behalf of the complainant 
was one Dhani Ram: When Dhani 
Ram's evidence had been. finished, the 
petitioner wanted to cross-examine him: 
The Magistrate began to: enquire of 
ihe complainant; as to  wLether- she 
' would ‘produce more witnesses. Dhani 
Ram was going to walk out. of the 
Court, when the petitioner is said to bave 
given him a push. . 
The petitioner's statement was taken 
. by the Honorary Magistrate ase to his 
conduct.. He-made. the following state- 
ment— 

'"*I^had simply said that I had to put 
questions. - I had-not given a push to the 
witness." 

Tle Magistrate appears to have 
ignored the explanation given by the 
petitioner, because. there is no mention 
‘of it in his ordey. Section 481 of the 


vides :— 
“(1) In every'sueh case the Court 
shall record the facts constituting, the 


. Offence, with the statement (if any) made 


by the offender, as well as the finding and 
sentence. 7 7 

“(2) If the offence is under section 
228 of the Indian Penal Code, the 
record shall show the nature and stage 
of the judicial proceeding. in which the 
Court interrupted or insulted was sitting, 
and the nature of the interruption or 
insult.” 

The order of the Magistrate, there- 
fore, fell. short of the requirements of 
section 481 of the Criminal Procedure 
Code at least in one respect, namely, 
that it did not contain the. statement 
made by: the petitioner. The chief 
ingredient in-the offence contemplated 
by section 228 is the. intention af the 
offender. Taking the facts as they,are 
found by the Magistrate and as further 
explained in the affidavit filed by the ~ 
petitioner in this Court on the 3lsf 
October.1922, can it be.said fairly that 
the petitioner intended' to insult: the 
Court. His behaviour. may have been, 
and probably it.was, objectionable, but 
can it be fairly said that- the  peti- 
tioner. pushed or detained the witness 
Dhani, Ram with the intention of in- 
sulting or causiig. any interruption to 
the Magistrate ? Iam clearly of opinion 
that.it cannot be.said in this case that the 
petitioner intended to insult or cause in- 
terruption to the Honorary Magistrate. 
In his order the Magistrate ought ‘to 
have expressed some opinion as to the 
explanation offered by the petitioner. e 

Having regard. to all the circum- 
stance of the case I do not think the 
order made by the Magistrate was 
justified. I, therefore, accept the peti- 
"tion of revision and set.aside the ' convic- 
tion and sentence. The fine, if paid, shall 


be refunded, l 
Z K. Petition accepted 
. e. * 
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e 
PATNA HIGH COURT. 
CRIMINAL MISCELLANEOUS CASES 
s Nos. 48 AND 58 or 1923. 

* December 13, 1923. : 
Present :— Justice Sir Jwala Prasad, Kr. 
BINODE BEHARI BANERJI— 

è PETITIONER E 
versus \ 
#WMPEROR—Opposire Party. N, 
Criminal Procedure Code (Act V of 1898), s. 526 
— Transfer of case, principle governing—Apprehen- 


sion in mind of accused. h 

No hard and fast rule can be laid down 
under which transfers of criminal cases should 
be made, for the circumstances of one case 
would differ from those of another, but the general 
principle is that if there are circumstances in a 
case which raise a reasonable apprehension in the 
mind of an accused person that he will not receive 
fair dealing at his trial, the case should be trans- 
ferred to a calmer atmopshere. [p. 79, col. 2.] 

Din Dayal Singh v. Emperor, 98 Ind. Cas. 523; 1 
P. L. T. 522; 21 Or. L. J. 795, Ram Kishen Das v. 
Emperor, 17 Ind, Cas. 567; 39 A. 5; 10 A. L. J. 357; 
13 Gr. L. J. 823,Bans Gopal Pande v. Emperor, 24 
Ind. Cas. 951; 1 O. L. J. 271; 15 Cr. L. J. 543, relied 


Wa | a Civil Court Amin in a particular 
District, was prosecuted for having taken bribes. 
The Deputy Commissioner of the district directed 
an enquiry to be made in all partition cases in 
which the accused had acted as Commissioner in 
order to find out whether he had taken bribes in 
those cases: eal 
. Held, that although the Deputy Commissioner 
had done nothing beyond his duties, the enquiry 
might cause a reasonable apprehension in-the mind 
of the accused that he would be prejudiced 
in his trial in that district and that it was, there- 
fore, desirable to transfer the case to some other 
district for trial. [p. 79, col. 2.] n 

Applieations for.the.transfer of cases 
from the District of Palamau. 

. Messrs* K. B. Dutt, G. C. Pal and B. C. 
De, for the Petitioner. 

The Government Advocate, 


* Crown. 


JUDGMENT.—These two applica- 
“tions are for the transfer of the cases 
from the District of Palamau to some 
other district. | . 
The petitioner is accused in both these 
cases and has been charged by the com- 
plainants with having taken bribe in 
cennection with his duties as a Civil 
Court Amin ofthe District of Palamau. 
The petitióner has referred in his 
application in Criminal Miscellaneous 
Case No. 48 asto how his work done 
as & Commissioner in Partition Suit 


for the 
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No. 51 of 1919 was * appreciated by 
the Civil Court. Hg has also referred 
to Babu Ashutosh Chose, ya: Pleader of 
Daltongunj, being on inimical terms with 
him, and to certain proceedings between 
the Judicial Commissioner and the De- 
puty Commissioner about the procedure 
to be adopted in.partition cases.- With 
these we are not concerned in the pre- 
sent case. i 

The allegations upon which the peti- 
tioner seeks to support his application for 
transfer are contained in paragraphs 8 to 
10. In paragraph 8 it is said that the 
learned Deputy Commissioner .went to 
Patan Police Station on tour on or about 
the 16th August 1923 and sent for Dwarka 
Singh and others from Palha about five 
miles from Patan; in paragraph 9 it is - 
stated that the learned Deputy. Commis- 
sioner after hearing them advised them 
to lodge complaints against the petitioner 
on charges of bribery; and in paragraph 
10 it is mentioned that the learned 
Deputy Commissioner has also deputed 
Akhauri Dwarka Prasad Singh, a Sub- 
Deputy Collector, to make inquiries in 
all partition suits from 1916 onwards in 
which the petitioner acted as Commis- 
sioner with a view to find out whether 
there are allegation and evidence of 
bribery against the petitioner. Paragraphs 
1l and 12 relate to the part taken by 
the Deputy Commissioner in the con- 


duet of the prosecution, namely, the 
deputation of a Special Officer to 
conduct the prosecution against the 


petitioner and payment of cost to the 
prosecution witnesses. These are matters 
within the ordinary duties of the 
Deputy Commissioner as. representing 
the Crown to conduct and look after 
the Crown prosecutions,’ and do not 


_give rise to any ground for transfer. 


Paragraph 13 of the petition states 
that "Daltongunj is a small place 
and rumour has been circulated that ' 
the Deputy Commissioner is taking a 
keen interest in the prosecution and 
will help every one who comes for- 
ward to prosecute the petitioner on a 
charge of bribery’. This-is not capable 
of any reply by the Deputy .Commis- 
sioner, and in fact has not been 
replied to. Itmay ke that & rumour 
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of this kind hås been circulated, 
but the Deputy Commisioner cannot be 
responsible for a rumour of this kinti, 
if any. i - 

As, to paragraphs 8 and 9 the reply 
of the Deputy Conimissioner contained 
in Criminal Miscellaneous Case No. 48 
of 1923 is as follows:—- 

“Tt is afact that the Deputy Com- 
missioner sent for Dwarka Singh and 
others when on tour at Patan Police 
Station in order to inquire why they 
had not presented the complaint which 
they had said that they would present 
a long time previously”. 

As to paragraph 10, the Deputy 
Commissioner's reply is “The Deputy 
Commissioner has caused investigation 
io be made only in cases with regard 
to which he received specific com- 
plaints from aggrieved parties". These 
again do come within the ordinary 
-duties of the Deputy Commissioner 
„when complaints of such a nature were 
received by him. 

Reading the allegations contained in 
the petition and the replies of the 
Deputy Commissioner, it seems that 
complaints were previously made to 
the Deputy Commissioner against the 
petitioner and when he went on tour 
he called for the complainants and 
inquired’ why they had not presented 
regular complaints against the accused, 
although a long time had expired 
since they had told the Deputy Com- 
missioner that they would present such 
complaints. The Deputy Commissioner 
also seems to have received  informa- 
tion against ‘the petitioner having 
taken bribe in connection with his 
official duties and he has, therefore, 
caused an investigation to be made 
with regard to those complaints. 

The petitioner. has been Amin, as 
stated by him, for about 25 years and 
as such he must have worked in a 
number of cases in that dictrict. An 
enquiry of the nature ordered by the 
Deputy Commissioner would naturally 
lead to a number of complaints against 
the petitioner and would create a sort 
of atmosphere unfavourable to him in 
that locality. On the one -hand the 
Deputy Commissioner and the authori- 
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ties are bound to take suclf steps as 
they consider proper in order to have 
those complaints *properly investigated; 
on the other hand, the accused would 
labour under inconvenience thaf might 
arise in a matter of this kind and 
there would be a reasonable suspicion 
in the mind of the accused thate the 
action taken by the authorities, though 
legitimate, would create prejudicial 


‘atmosphere against him so as to pre- 


judice him in the defence'of the case 
against him. In the interest of the 
prosecution also it is desirable that 
prosecution may not suffer from pre- 
judices, in favour of the accused, if 
any, that may be in that district on 


account of his long service of 25 
years. Though the allegations made 
do not cast any imputations against 


the action taken hy the Officer con- 
cerned, but the circumstances disclose 
a state of affairs that should be re- 
moved in ordér to give a fair ahd 
impartial and unprejudiced trial of the 
case against the petitioner. 

It is diffieult to lay down any hard 
and fast rule under which transfer should 
be made, for the circumstances of one 
case might differ from those of the 
other; but the principle  underly- 
ing the decisions of the various cases 
go to establish that if there are cireums- 
tances in a case which raise a reason- 
able, apprehension in the mind of 
an accused person that he would not 
receive fair dealings at his trial, the 
case should be transferred, to a 
calmer ‘atmosphere. The cases cited 
before me of Ram Kishen Das v. 
Emperor (1), Din Dayal Singh v. King- 
Emperor (2) and Bans Gopal Pande v. 
Emperor, (3) do not afford similarity of 
circumstances with those of the pre- 
sent casein all respects. In some of 
them the circumstances were” very 
grave. In others they were mild, and 
in the case of Bans Gopal Pande v. 
Emperor (3), the transfer was allowed 
upon the following finding: ss 

(1) 17 Ind. Cas. 587; 35 A.5; I0 A. L. J. 257; 16 
Cr. L, J. 823. 

"s 58 Ind. Cas. 523; 1 P. Te. T, 522; 21 Cr, L. J, 


795. 
M d 24 Ind. Cas, 951; 1 O. L. J, 271; 15 Cr. D J 


e 
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“A great number of allegations have 
been made in the pentia for transfer 
which has been put before me. Most 
of theæ allegations were contained in 
a petition: which was, previously pre- 
sented to this Court and rejected by 
the Fifst Additional Judicial Commis- 
sioner on the llth of March last. 
Howeter, Mr. Oehme has adduced 
some new argument in support of his 
ease to-day «nd I think, having regard 
to the fact that these proceedings were 
initiated under the orders of the Dis- 
trict Magistrate and having also regard 
to the fact that one of the important 
witnesses for the prosecution is a 
Deputy Magistrate attached to the Rae 
Bareli Dictrict, it will be advisable to 
have the case removed to a calmer 
.atmosphere". I have already said that 
all the circumstances of those cases 
are not applicable to the present one. 
I have, therefore, taken into considera- 
tion the circumstancés' of the present 
case which I have set forth above and 
I think that they justify the transfer 
of the present case to be tried in a 
calmer atmosphere. The learned Counsel 
on behalf of the petitioner has very 
rightly said that he does not impute 
anything against the authorities con- 
cerned in the enquiry and investiga- 
tion of the effences against the peti- 
.tioner and that they . did what they are 
legitimately required to do in: the 
performance of their official duties. I 
agree with the learned Counsel in this 
view. Palso agree with him that none- 
theless the circumstances disclosed 
jn the present case have raised a 
reasonable apprehension in the mind of 
the accused that his trial at Palamau 
will be prejudiced. | 

Palamau is not far off from Gaya, 
and I would, therefore, transfer these 
cases to the District Magistrate of Gaya 
who will. try them himself or depute 
some other Magistrate competent to try 
them. . mon i 
ZK. l 
: . * Cases transferred. 
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ALLAHABAR HIGH COURT. 
* CRIMINAL APPEAL No. 969 or 1922. f 
January 19, 1923. 
Present:—Mr. Justice Walsh. . 
JODHA SINGH— APPELLANT 
versus 
EMPEROR--O»rosrrs Parry, 
Criminal Procedure Code (Act V of 1898), ss. 236, 
255, 27 I1—Charge, explanation of —Duty of Judge— 
Alternative charges—Penal Code (Act XLV of 
1860), s. 120—Cheating—Confidence man, liability 


of. 

Where a charge is at all complicated it is the 
duty of the Judge, even though Counsel may be 
engaged, to clear the ground and to be quite sure 
that each accused or his Counsel clearly under- 
stands what case he has to meet. [p. 81, col. 2.] 

Alternative charges may be properly run against 
an accused person on the same set of facts, but : 
alternative charges which include offences which 
do not arise out of the same set of facts as those. 
with which they are linked, even though tried in 
the same proceedings, ought to be made clear.to the 
accused before the trial and clearly dealt with in 
the Judge's final decision. [p. 82, col. 2.] 

In a case. of cheating it must be shown that thé: 
man who plays the part of the confidence man is; 
putting forward what he knows to be untrue, and, ' 
in:most cases, is sharing the proceeds. [p..81, 
cols. 1 & 2.] : 

_ Criminal appeal from an order of the 
Sessions Judge, Budaun, dated the 21st 
November 1922. ; 

Mr. B. K. Mukerjee, for the Appellant. : 

. The Government . Pleader, for the 


Crown. 


JUDGMENT.—This is an appeal 
from a conviction of one Jodha Singh 
under the sections of the Indian Penal 
Code for abetting an abduction, selling 
for prostitution and cheating. As regards 
the main delinquents it is a bad case, and 
the Judge evidently took a grave view of 
it and sentenced them and the present 
appellant to five years’ rigorous imprison- 
ment each. The Judge has written a 
very clear and admirable judgment and 
an accurate judgment in fact reviewing 
the whole circumstances. The defect of 
it, if it has one, is justin regard to the 
decision against this appellant, because 
he differs from the Assessors, but fails to 
put at all clearly under what section he 
really finds the accused guilty. I think 
he means that the accused was a party to 
a previous association which of course, if 
it was an association for an unlawful 
object, would bea censpiracy to palm off 


~ the actual complainant. 


: pecuniary losses. 
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this girl as Dharam Das’ cousin to Biday 
* Biday is the 
real complainant becafise he has heen the 
victim. He is a Brahman living in a 
certain village, with strong matrimonial 
inclinations which have certainly led him 
into most unfortunate and regrettable 
On a previous occasion 
while in search of a wife he paid Rs. 100 
for a lady who failed to put in an appear- 
ance, and whether or not this was known 
to the main actors Jai Singh and Dip 
Singh,. he fell a comparatively easy 
vietim to the second experiment which 
was made upon his matrimonial inclina- 
tions, But he had grown wiser by his 
past experience and he was resolved not 
to be done a second time. "When, there- 
fore, two gentlemen whom he had never 
seen in his life before, came to him and 


.smoked and promised him a Brahman 


' that there is against him. 


girl for Rs. 300, he insisted on a personal 
reference. The result has been even 
more disastrous than his previous ex- 
perience, and to that extent he has a 
definite grievance against Jodha Singh 
who encouraged him to go on with the 
business, even going so far as to give him 
an indemnity against loss over the mar- 
riage contract. It is unusual, to say the 
least of it, to find a cheat ora thief giving 
an indemnity in writin 
suffered by the person he is intending to 
cheat. I have not myself ever met with 
such a case, and the Judge has overlook- 
ed this feature of the case, though he may 
have thought, what he has not said, that 
the indemnity was a pure bluff. But the 
usual method of the rogue who indulges 


. in bluff of this kind, is to promise every 


sort of indemnity but not to give it in the 


end. All that is proved against Jodha . 
Singh is that when the careful Biday 


required a reference, Jodha Singh was 
fetched from a village three miles away 
to testify to his. knowledge of Dharam 


' Das and his belief that the girl was 


Dharam Das’ cousin. This and the part 
he took in the marriage contract is all 
The Judge 
has found him guilty of playing the part 
of the confidence man. But in a Criminal 
Court it has to be shown that the man 


: who plays the part of the confidence man 
is putting forward what he knows to,be: 


“ge 
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untrue, and (I am qualifying, this ele- 
ment) isin most cases sharing the pro- 
ceeds. There is no evidence against 
Jodha Singh of “either of these things, 
and the learned Judge has fajled to 
realise that they are really essential to a 
charge of cheating. He has also overlook- 
ed the bearing of the fáct that Jodha 
Singh was fetched to be a reference, 
which i is somewhat inconsistent, guffici- 
ently at any rate to make it doubtful, 
with the suggestion that he had alr eady 
engaged and prepared to carry out this 
conspiracy. 

As the Judge’s work is in other respects 


“so admirable, I think it desirable to warn . 
.him 


against a method of procedure 
which, at any rate unless an accused per- 
son is represented, may become very 
I will assume that the learned 
Judge told Jodha Singh that he was 
charged under section 490 and that the 
meaning of that was that he had frandu- 
lently, which means knowingly and w ilful- 
ly, represented to Biday that the girl was 
Dharam Das' cousin and under his 
guardianship, so as to induce Biday to 
part with the Rs. 300 and to produce 
some gain or advantage to him, Jodha 
Singh. The judg gment says the charge 
was read out in Court and explained ‘to 
all the accused. I should have liked to 
have heard the explanation. I very much 
doubt whether I should have understood 
it, and I am fairly certain that it was im- 
possible for the accused to have done so. 
Tn a case like this when a question whe- 
ther there was kidnapping either with or 
without persuasion, -and a question as to 
how long the kidnapping has continued, 
and as to whether at some stage a fresh 
kidnapping has been carried out, and 
whether there was a previous conspiracy 
or conduct amounting to abetment, or 
whether, as 1 believe the Judge meant in 
the ease of this accused, there was no 
kidnapping or share in. the kidnapping 
at all but merely a confidence trick un- 
dertaken to cheat Biday of his Rs. 300, it 
is more than ever the duty of the J udge, 
even though Counsel may be engages. to 
clear the ground, and to be quite sawe 


. that each accused or his Côunsel clearly 


understand what cast they have to meet, 
Alternative charges may be properly run 
. . 
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against. an accused person on the same 
set of facts, but alternative chargés 
which include offences which do not 
arise out of the same set of facts as those 
with Which they are linked, even though 
tried in the same proceedings, ought to 
be made clear to the accused before the 
irial.and clearly dealt with in the Judge's 
final decision. In the case of Jai Singh 


and Dip Singh it is quite clear what the 


Judge meant, but in the case of Jodha 
Singh whose guilt, as he quite clearly 
Says depended upon the inference to be 
drawn from his admitted conduet, it is 
not so certain to my mind that the learn- 
ed Judge had made up his mind how 
Jodha Singh’ s conduct could be brought 
under each of the sections which by ‘his 
judgment he has applied to Jodha Singh. 
The appeal must be allowed and the 
conviction set aside and the accused dis- 
charged. 

Nbthing that I have said must be taken 


7 ineany way to prejudice the issue as to: 
whether Jodha Singh is liable civilly 


under his covenant of indemnity. 


a K. Appeal allowed. 


. PATNA HIGH COURT. 
GOVERNMENT APPEAL No. 5 oF 1923. 
March 7, 1924. 
sot esent.—Justice Sir John Bucknill, Kr., 
and Mr. Justice Adami. 
EMPEROR—APPELLANT 
versus 
ARTU RAUTRA AND OTHERS— 
RESPONDENTS. 

Penal Code (Aet XLV of 1860), s. 147—Unlawful 
assembly—Proprietor of land, whether can claim 
wild animal shot on his land, 

A proprietor of land can prohibit shooting on his 
property or request the withdrawal from it of any- 
ope m thereon engaged in such sport. [p. 83, 
col. 1 

` ifa person kills a wild animal or wild bird on 
: the property of another person such dead creature 
does not belong to the killer but to the proprietor 
of the property; and such proprietor either himself 
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or by his ‘duly. authorifed agent can lawfully 
demand and, if refused, seize such dead creature 
from the possession of he killer: and such persons 
a$ help him to exercise his right are doing no 
wrong: but, as against any person other than tbe 
proprietor of the estate or his duly authorized 
agent or those lawfully helping the proprietor or 
his agent, the killer has aright to retain posses- 
bad bi the dead er eature which hehasthus killed. 
ibi : 


Appeal from a decision of the 
Sessions Judge, Cuttack, dated the 
27th July 1923, reversing an order of 
the District Magistrate, Puri, dated the 
12th March 1993. 


The Government Advocate, for the 
Appellant.: : 
Mr. C. M. Agarwala, for the Re- 
spondents. : 
JUDGMENT. 


Bucknill, J.—This was an appeal 
made by the Crown against the acquittal 
on July 27th last by the Sessions Judge 
of Cuttack of five men who had appealed 
from their conviction by the District 
Magistrate of Puri on the 12th March 
last in respect of. certain offences to 
which detailed reference will presently 
be made. The main facts are very 
simple but are peculiar and some diffi- 
culties arise in a proper consideration of 


the evidence owing to the fact that in the 


unfortunate affair out of which these 
proceedings arose the complainant—a 
European—and those of the accused— 
all Indian persons—with whom he spoke 
obviously did not completely understand 
each other's conversation. The com- 
plainant was a Mr. Percy Brown who is the 
Principal of the Government School of 
Art at Caleutta. Just before Christmas 
1922 he came on a visit to a place called 
Balighai (which is about nine miles from 
Puri) partly with the view of shooting 
black buck and partly with the object 
of seeing the Konarak temple which is 
in the neighbourhood. Mr. Brown had, 
during the- previous five years, on several 
occasions shot near Balighai and had 
killed some black buck in the vicinity : 
he had apparently never asked or 
thought it necessary to ask anyone's 
permission so to do and certainly, had 


‘never been reqested not to shoot there. 


There is nothing in the least unusual in 
such conduct for although it is ee 
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- ground that the* proprietor of an Estate 


can (and many do) prohibit shooting on * 
their property except by their invitation: 


or with their permission,.it is equally a 
matter of agreement that in this country 
it has always béen the practice for many 
‘sportsmen to roam at large over the 
country side in search of game without 
interference on the part of the proprietors 
ofthe land on which they pursue their 
quarry and without obtaining the sanc- 
` tion of the land's owners: it is assumed 


that the proprietors give a tacit ac- 


quiescence though no one would suggest 
for one moment that a proprietor could 
not prohibit shooting on his property or 
request the withdrawal from it of anyone 
found thereon engaged in such sport. It 
is also desirable to clear up a point in 
this connection as to which there seems 
to be some uncertainty in the minds of 
some members of the public: it is this:— 
If a person kills a wild animal or wild 
bird on the property of another person 
such dead creature does not belong to 
the killer but to the proprietor of the 
property and such proprietor either him- 
self or by his duly authorized agent can 
lawfully demand and, if refused, seize 
such dead creature from the possession 
of the killer: and such persons as help 
him to exercise his right are doing no 
wrong: but as against any person other 
than the proprietor of the estate or his 
duly authorized agent or those lawfully 
helping the proprietor or his agent, the 
killer has a right to retain possession of 
the dead creature which he has thus 
killed. It is necessary to realize the 
above postulates (about which there is in 
law no controversy) in order to approach 
correctly a proper consideration of what 
took place in the present occurrences. 

On December 26th (1922) Mr. Brown 
went out in the evening to shoot black 
buck: he took with him three Shikaris, 
Jatu Gochait (P. W. No. 2)? Bancha 
Gochait (P. W. No. 3) and Kalu Padhan 
(P. W. No. 4): these men speak Oriya: 
they do not understand English or 
Hindustani: they live in the.neighbour- 
hood in which Oriya is the familiar 
speech of the inhabitants. Mr. Brown 
does not understand Oriya but says that 
he speaks Urdu fairly fluently having 
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‘had 23} years’ service in various parts 


of India. 

It is once mqre common ground that 
Mr. Brown’s pursuit of game on the day 
in question was conducted at alè material 
times on land which is part of a property 
known as the Paikpara Estate : it would 
seem that the Raja to whom it’ belonged 
had recently died and that the estate was 
in the hands of Executrices: but, at any 
rate, a lady, who is referred to as 
the Rani, has been, throughout this 
case, mentioned as the individual in 
control of the estate: she is a Parda- 
nashin lady who normally resides in 
Calcutta. Mr. Brown saw a black buck 
on open ground about a couple of 
miles from Balighai, had a long shot 
at it but only succeeded in wounding 
it; and it made otf, Mr. Browi follow- 
ing it; it ran about half a mile or so 
and then lay’ down at the edge of 
what has been  indifferently described 
as "some jungle bushes,” “an open grove," 
"forty Polong trees" “a Bagicha i. e, 
Orchard Garden" but which was evi- 
dently at any rate in part a more or 
less formal plantation of these Polong 
(oil seed) trees. This plantation is about 
a quarter of a mile from a village 


known as Hingora which is roughly 
two miles from Balighai. Mr. Brown 


then got in another shot, killing the 
animal: and he and his Shikaris went 
up to the creature and the latter were 
tying its legs together in order to 
carry it away. At this juncture a man 
named Padma Charan Mahanti, who is 
one of the Tahsildars of tife -Paikpara 
Estate and who admittedly is the 
Manager in. local charge of that por- 
tion of the property in which lay 
Hingora village and the place where 
the black buck was killed, came up 
from the village and addressed Mr. Brown 


‘in Hindustani. 


It may be conveniently here noted 
that the Tahsildar was convicted by the 
District Magistrate, firstly, of an offence 
punishable under section 147 (riot) of 
the Indian Penal Code and wage *sen- 
tenced thereunder to e nine mohths' 
rigorous imprisonment and to pay a 
fine of Rs. 300 and in default of pay- 
mept of such fine to a further two months, 
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rigorous fmprisonment; and, secondly, 
. of an offence against .and  punishable 


under the joint provisions of sections’ 


` M9 and 323 of the Indian Penal Code 
(being "a member of an unlawful as- 
$embly and guilty in prosecution of a 
common object of voluntarily causing 
hurt).and was sentenced thereunder to 
nine months' rigorous imprisonment, 
such Sentence of imprisonment to run 
concurrently with that imposed upon 
him in connection with his conviction 


under section 147 of the Indian Penal - 


Code. Out of the fine, the District 
' Magistrate ordered that a sum of 


Rs. 100 was to be paid to Mr. Brown’ 


by way of compensation for injuries 
caused to him and his property. The 
Tahsildar was acquitted by the Sessions 
Judge: he has now disappeared and, 
in consequence, no notice of the present 
_appeal by the Crown challenging his 
acquittal could be served upon him: 
ho appeal, therefore, is, with regard to 
his acquittal, before this Court. But 
' the evidedee as to what took place 
' between him and Mr. Brown is of 
' great importance in its bearing upon 
the. events which took place. It is 
quite clear that Mr. Brown did not 
completely understand the  Tahsildar 
nor did the Tahsildar clearly under- 
staid Mr. Brown. One of the Shikaris 
thought that Mr. Brown was talking 
English. 


Mr. Brown in the First Information 


which he sent to the Police on the 
following day writes “A few minutes 
. after I'hfd shot the buck and was 
arranging for its removal a man like 
“a Babu ran up (afterwards identified 
‘ds Padam Saran Mahanti) and in a very 
truculent manner said I had no right 
to shoot an animal in his garden. 
Although the man wus very offensive 
.iu his speech I was endeavouring to 
explaür to him in Urdu that the open 
plain could not be regarded as a garden 
"when he was joined by another man 
with a heavy stick or lathi (afterwards 
sail * to be named Arat  Raothura) 
whóse attitude and Speech generally 
was most threatening. He also had 
-the same complaint as the Babu. For 
fully 20 minutes I endeavoured to«con- 


‘I expected a Kacheri, he 


. accused) 


'of the accused as one of them. 


—. [1994 


ciliate these two men by offering to do 
anything they wished within reason. 
giving my name and address, and 
stating that I was prepared to lay the 


` whole matter to which they objected 


before any responsible person. It had. 
no effect, they both became more vio- 
lent and menacing especially Arat 
Raothura with his lathi. Eventually 
this man said he would remove the 
buck to his Kacheri, so I said I would 
come with hin and probably he would 
be willing to provide me with pencil 
and paper so that I could give him 
my name and position, also take his 
and the Babu's so as to submit a re- 
port. This only led to more threats 
and insolent behaviour from both. I 
proceeded with them about $th of a mile 
to a busti since identified as Budda 
Gaon Bangora. By this time we 
had been joined by a number of 
villagers, but instead of going to what 
went to ‘a 
hut at the entrance to the above named 
village, threw the black buck into 
this, shut the door, making evidently 
an offensive remark as all the villagers 
began to jeer at me.” In his evidence 
at the trial Mr. Brown deposed “I 
was arranging to move the body when 
& Babu, this man with the mauve 


` cloak (identifies Padma Charan accused) 


came up and asked me in a very 
truculent manner what right I had to 
shoot a deer in his garden (Bagicha 
or Bogan was his word he used) He 
spoke in Hindustani. I tried to explain 
to him that this was nota garden but 
the open plain. While I was talking 
to him this man (identifies Artu Rautra 
whose name I subsequently 
ascertained to be Artu came up with 
a heavy stick in his hand about five 
feet long, accompanied by two or three 
others. Que of them referred to himself as 
the President. He is, I am almost sure, 
this inan (identifies Bancha Nidhi Paikara 


-accused) I cannot swear to the identity of 


the others at least I cannot identify any 
These 
men were followed by ‘others arriving 
gradually on the scene. Artu asked 
practically the same question as the 
Babu. I eal him that as he called 


Vol. 81] 
EMPEROR V. ARTU RAUTRA. : 


himself as the “Nala or Tala Babu,” only 
much more truculeptly with a distinctly 


threatening manner. I tried to explain - 


to them that I was: unaware that 


I was doing any thing wrong, told them. 


iny name and occupation and residence 
and that I was a Government servant, 
and. I said I would be glad to go before 
some authority to settle the matter. I 
must have been about a quarter of. an 
hour trying to concilfate them without 
success. Artu began to wave his stick 
and threaten me, e. g., when I said I pro- 
posed to take away the deer, they said 
“tum nahin le jaega,” all the time they said 
"twm" tome. Artu said he would take 
the body to his Kacheri. So I said I 
would go with him. I thought I should 
at least be able to write my name and 
address and take his and others’ names 
and addresses at the Kacheri. Artu had 
the body dragged to a village which I 
learned afterwards to be Baragaon, 
myself, followed by mv Shikaris a little 
way behind, following. 

“All this time Artu was shouting in 
my face ina very insulting manner, en- 
courged by Padma Charan. I should 
mention that I had handed my rifle 
over, to one of the Shikaris after I had 
shot the deer either before or at the 
time when Padma first came up. 

“Just on the outskirts of the village 
there was.a hut under construction, 
which Artu said was the Kachert. 
and his two men who were dragging 
the deer opened the door of an 
adjoining hut, threw the deers body 
inside, .shut the door, Artu making 
some remark as he did so, which I 
could not understand, I thought it was 
Oriya, as I understand Hindustani, which 
made the crowd laugh. * * * The first 
to arrive was Padma Charan, three to five 
minutes after the shot. Hedid not tell 
me that the Tala Babu had prohibited 
the shooting of animals in his Zethnindari. 
Teall Padma Charan "Tala Babu” be- 
cause he called himself that. Artu said 
more or less the same as Padma Charan 
namely *Why are you (tum) killing buck 
in my. garden? and they claimed that 
the body was theirs. They replied to me 
in Urdu. I do not remember enquiring 
whether the buck belonged as a tame 
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buck to Artu, orany suggestion to that 
effect being made by any body. Ire- 
member telling, him that the trees near 
by were certainly not a ‘Bagicha’ * * 1 
never doubted what they told me namely, 
that the-malik was the Paikpara Estate. 
I regarded the buck as mine because I 
had shot it and still do. There was go- 
down and ahalf finished hut. By "go- 
down" I mean a two roomed shanty. It 
was in this that the deer was put. People 
may live there for all I know. It may 
be used as a K«a«cheri for all I know. 
* * | do not remember any one else 
arguing with me except the ‘Tala Babu.’ 
* * None attacked me except Artu. The 
rest were merely shouting in their own 
tongue. * * * They were insulting and 
menacing but not indecent, as far as I 
could understand. Of course, Ido not 
know Oriya, ‘tum jao’ was said often, and 
when I said ‘Ham Sarkari Officer hai’ 
they replied ‘Ham bhi Sarkari Officer 
hav’ rediculing me. 1 cannot repeat 
what they said verbatim. L remember 
telling my name and asking them and 
Padma Charan and Artu saying “ham 
nahin dega”. * * * Iam not aware that 
Oriya cultivators always say 'tum' to 
respectable people. 

“I spoke to the ‘President’. He said 
to me ‘What do you mean by shooting 
an animal in my garden' or something 
of that kind. I said ‘Who are'you' and 
he said ‘I am the President’. I cannot 
recollect, the dialect he used, nor am I 
positive of the exact nature of the con- 
versation except that he said he was the 
‘President’. He talked to eArtu and 
Padma Charan, but I cannot say what 
he said. I cannot recollect his taking 
any part in the subsequent proceedings. 
He disappeared in the crowd, * * * J 
do not remember the word ‘Bagato’ | 
remember ‘Bagicha’. * * I certainly 
intended to take the buck.” 

It may be again convenient here to 
observe that this Artu or Artu Rautra 
(whois & man of about 30 is a petty 
tenant on the Paikpara Estate living 
close to the scene of occurrence amde an 
agent for securing pilgrims and persaad- 
ing them to entrust themselves to the 
care of a certain priest at Puri) was con- 
victed by the District Magistrate, firstly, 
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of an offence punishable -under section 
147, Indian Penal Code (riot) and was sen- 
tenced thereunderto nine months’ rigorous 
imprisonment and, secondly, of an offence 
punishabte under section 323 (volun- 
tarily causing hurt) in respect of which 
he was also sentenced to nine months’ 
rigoroug Imprisonment ; such imprison- 
ment was to run concurrently with the 
other séntence of nine months’ rigorous 
imprisonment imposed upon him: and 
toa fine of Rg. 50 in default of payment 
of which he was,to undergo one month's 
further rigorous imprisonmentt. He was 
acquitted by the Sessions Judge on 
appeal. ‘ < P 
The so-called ‘President’ bears the 
' name of Bancha Nidhi Paikara: he is a 
Chaukidari President: he was convicted 
by the District Magistrate, firstly, of an 
offence punishable under section 147-of 
the Indian Penal Code and was sentenced 
thereunder to-six months’ rigorous im- 
prisonment: he was, secondly, convicted of 
an offence against the combined provisions 
of sections 149 and 323 of the Indian 
. Penal Code but no separate sentence was 
passed in respect of this offence. He was 
acquitted on appeal. i : 


Now the principal Shikari, Jatu Go- — 


chait (P. W. No. 2) to whom all the accused 
were well known (as his own home is 
only about a mile distant) deposed, “The 
Sahib shot a buck in the open and its 
leg was broken, and it moved off about 
“ half a Pau (a Pau is half a mile) when it sat 
down, and the Sahib shot it dead.” There 
was Polong tree some 20 cubits away, 
and some Sther trees and.bushes. Then 
up came various persons whom I knew 
before—my village is about two Paus 
ohly from there. Artu (identifies accused) 
and then Padma. Charan (indentifies ac- 
cused)-and this Naitha Barjind (identifies 
accused), Bancha Nidhi Paikara (identifies 
accused) and Chema Bhoi (identifies ac- 
. eused) and Baiji Deori (identifies accused) 
and one or two others came up together. 
"While we were tying the deer to move 
it Artu said ^We will take it". Padma 
Chfrfn ordered Chema Bhoi (accused) 
and’ a boy whom I dón't know to take 
away the deer. ` The Sahib protested at 
their removing the deer, but they would 
not listen to him and said "Who gave 
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you permission to shoot the deer" and 
took away the deer. Mr. Brown had given 
his -gun to Bancha Gochait. They were 
quarrelling with the Sahib and objecting’ 
to his following: them, “Who are yow that 
you follow ‘us.’ I was close tothe Sahib 
but the other two were prevented from 
coming close by Artu. The deer’ was 
taken to a house which was under con- 
struction, and was placed in one of the 
small houses near it which had also been 
built recently. When the deer had been 
putinto the room Artu pushed me away. 
Imoved aside two or three cubits. * * * 
‘It was Padma Charan who objected to 
Mr. Brown taking the buck originally, 
also Artu. He gave no reason. l 
“There is a ‘Mella Bagicha' (open grove) 
near where the buck fell: it has no fence. 
There are some Polong trees there, plant- 
ed by Lala Babu. Lala Babu died a 
long ago. Padma Charan works for the 
malik collecting rent for him. I don’t 
know where the maliks are. * * I can't 
say why they demanded the buck and 
took it away. It was zabardasti. I have 
never heard of any Sahib having his buck 
taken away before. I have for three years 
helped Mr. Brown in the Shikar. I 
have been the Sahib's Shikari during his 
annual visits for five or seven years. In 
previous years too hé shot black buck. 
Yes; he shot buck previously one mile 
or so from the village. The Sahib 
was $ ori of a mile from the village. 
Padma Charan and Artu came when the 
buck was being tied up to be taken away. 
That was half a "ghanta" after the shot 
which killed it. They said the harin 
(deer) was in their elaka and they would 
not allow the Sahib to take it. The elaka 
is the Lala Babu's Zemindari. I didn't 
repeat it to the Sahib. I knew it before 
that. The place where the buck was 


‘placed was the Lala Babu’s Kacheri 


I did not go into the Kacheri. The hut 


‘in which the buck was is not the 


Kacheri but a cook house. The Kacheri 
is the building near by, which is incom- 
plete. The cook-shed was constructed 
for the Gomashta Padma-Charan. The 
incomplete one for his dwelling. The 
two buildings are in the same hata 
(compound)  * * T5 5-5. The 
Sahib protested before they -put the 
á e. 


Vol.81] . 
EMPEROR V. ARTU RAUTRA. 


buek inside the hut, while it was 
still outside. Artu said ‘Í won't give it. 
. you.’ The. Sahib “told the persons 
assembled not to take it. He had his 
foot on the buck. It was for about half 
a ghanta that the Sahib: stood there. I 


kept telling the people that he was a- 


bara Sahib and that they should not thus 
makearow. * * The buck the Sahib 
shot had nota roperoundit. * * * * 
The ‘ President’ spoke to the Sahib at 
the place where the deer was killed, but 
not anywhere else. | (To Court) I could 
not say what the President said, as there 
was golmal going on." 

Another Shikari, (Baneha Gochait 
P. W. No. 3) deposes, “The Sahib saw 
a harin in the- sand and shot and 
wounded it. It went away about halfa 
Pau and lay down, and the Sahib shot 
it again, killing it. There are: about 40 
Polong trees some 40 cubits away from 
where the buck fell and died. We were 
going to take it away, when some 
villagers came up. Natabar Jena (identi- 
fies accused), Udaynath Jena came, and 
Artu (identifies accused) and the Tahsil- 
dar (identifies accused) and Chema Bhoi 
(identifies accused) and Bhaji Deorhi 
(identifies accused) and a lad of 15 or 16 
years old whom I do not know. The 
Tahsildar and Artu demanded to know 
from the Sahib under whose orders he 
had shot the deer and took away the deer. 
ss 5i Ne After that the Tahsil- 
dar and Artu gave an order and Chema 
Bhoi (accused) and the boy took away 
the -deer towards the Kacheri of the 
“ Lala Babu’. The Sahib and we three 
followed it. Artu and the Tahsildar as 
we came along said " There will be a 
danga-hangama (riot); go away”. He 
said this to us three Shikaris.- I and 
Kalu Padhan stopped. I had the Sahib's 
gun and cartridges. * * * J have not 
been the Sahib’s Shikari before. The 
buck was shot two Paus frém the 
village in first shot. 'The second shot 
was about a Pau from the village. The 
people came up immediately after the 
buck was shot. We were tying the buck 
when they came up. We had not finished. 
The villagers ordered the Bouri to take the 

- buck away when they came up, and they 
made a jhagra (quarrel) with the Sahib, 
. 


‘(identifies the five accused). 
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saying ‘Why are you killing a buck 
here’ and the Sahib saying he had 
killed it. This was the only subject of 
the jhagra. Arti did not say that the 
buck was his tame buek. Nor did any 
one else say it. Ilive two Paus away 
from the place, I knew all the ‘accused 
before. The Sahib did not ask me their 
names. J and Kalu Padhan were sitting 
about a Pau from the Kacheri. (There 
isa Kea fencingin between about 5 
cubits height. * * * Jatu ig my brother. 
* * * Tam not certain whether the 
President came up to the buck. I did 


- not see him, nor did I see Inderjit. I 


knew them both before. " 

The third Shikari (Kalu Padhan) 
P. W. No. 4 deposed, “The Sahib shot 
a buck and wounded it. It went off 
wounded and lay down some distance 
away, where the Sahib again shot and 
killed it. It was a sandy place, near 
some Polong trees 100 cubits away., We 
were going to move the buck when 
Padma Charan, Artu Paika, Bancha Pre- 
sident and Bhaji and Chema Bhoi came up 
There were 
five or six persons. I can't remember 
any more names. They made a takrar 
(dispute) with the Sahib, asking him who ` 
he was to shoot deer in this elaka, and’ 
told him they would not allow him to 
take the deer. The Tahsildar passed 
an order and Chema Bhoi anda young 
man took off the deer to a newly con- 
structed house at the Basti, with the 
rest of them. The Sahib followed, and 
we three. Artu said to us, " Why are 
you Salas coming’; ‘go awag.' But 
we followed a little and, then, in fear, 
remained about 200 cubits from the 
house. But we could see the house. 
They put the deer inside the house. (To 
Court) I did not.notice any of the other 
four accused pursuing the Sahib. Padma 
Charn was not pursuing the Sahib. He 
remained near the Kachert. I did not 
see these three men (namely Udayanath 
Barjana accused, Bhaju Tewari accused. 
and Bulai Inderjit) with the pur- 
suers. I did not notice Bulai at ethe 
marpit. I saw Parjanas. I was abeut 
& Pau away from the crowd which 
pursued the Sahib.” Jatu Gochait was 
with the crowd", And in cross-ex- 
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amination *he added, Padma Charan 
said to the Sahib, ‘Why have you 
killed a buck in my «Mauza. He did 
not say that shooting of buck had been 
prohibittd, nor did Artu say that it- was 


his pet buck’; nor had the buck a rope- 


round jts neck. The Sahib spoke 
“English " ... Padma Charan and Artu 
spoke Oriya. Icould not understand 
what the Sahib said. * * Bancha Gochait 
had the Sahib’s gun; and I had the 
cartridges, t'vo packets. * * * * -Artu 
said to the Sahib ‘ Why are you (lem) 
standing here?’ * * * * J did not hear 
“the Sahib speak to him. Bancha Nidhi 
said something Oriya to the Sahib, which 
the Sahib could not understand. He 
said ‘We will take the harin? He did not 
explain why. Jatu and Bancha Gochait 
were there. I saw Bancha Nidhi 
at the pursuit. There were 10 or 15 
persons pursuing at the men. I saw him 
half of Pau away. I did not see him 
later as I went away myself. " 
. The above depositions introduce the 
names of the other accused and it is, 
once more, convenient here to refer to 
what happened in their, cases. Chema 
.Bhoi is a servant in the employment of 
the Paikpara Estate and his duties were 
to look after the Polong plantation near 
which the buck was shot; the Polong 
tree is a tree of agricultural utility pro- 
ducing seeds which are pressed to make 
oil for lighting purposes. He is under the 
'ahsildar's orders : he was convicted by 
the District Magistrate of au offence 
punishable under section 147 of the 
Indian Pehal Code and sentenced to four 
ihonths' rigorous imprisonment; he was 
also convicted of an offence against or 
*bunishable under the joint provisions of 
sections 149 and 323 of the Indian Penal 
Code.but no separate sentence was passed 
in c6onneótion with this latter conviction. 
Udaya Nath Barjana and Bhaji Deohri 
ordinary villagers were convicted of 
precisely the same offences as was Chema 
Bhoi but each received sentences of six 
months’ rigorous imprisonment instead 
off As he did, of four months’ rigorous 
imprisonment: he, Chéma Bhoi, receiving 
a lighter sentence hecause in the-view of 
the District Magistrate, there was some 
excuse for him as he wasa servant of 
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the Estate and expetted to obey the. 
Tahsildar’s instructions. All these three 
men were acquitted on appeal. There 
was a 7th accused—another villager— 
named Banamali Indrajit—but he was 
acquitted by the District Magistrate as 
his identification as having taken any 
active part or indeed any part at all: 
in the affair did not appear to him to 
be very satisfactory. Mr. Brown, of 
course, did not, prior to the occurrence, 
know any of the accused personally or 
by sight and only identified the 


Tahsildar, Artu and the President. 


Having thus explained the preliminary 
steps in what took place, the narrative 
may now be resumed at the point where 
the Tahsildar, the President, Artu, Mr. 
Brown and his head Shikari (Jatu), with 
Chema and a boy carrying the buck, 
and a small party of villagers, had- 
reached the so-called Kacheri and the 
body ofthe buck had been put into a 
room. 

“Mr. Brown was much chagrined ; he 
thought he had a right to the buck's 
carcass ; he had hoped that when he 
had got to the village he would be able 
to find someone of some authority who 
would support his claim ; and when he 
saw that there was no such person there 
and that the buck was definitely 
appropriated, he intimated as clearly as 
he was able (it seems very doubtful if 
any ofhis auditors understood properly : 
what he said) that he and his Shikari 
were going to take the buck from the 
house where it had been deposited ; and, 
was, apparently, on the move towards 
the door of the room where the buck 
was when Artu hit at his head with a 
heavy lathi; Mr. Brown warded this 
attack ` off with his left hand and 
endeavoured to push Artu away with 
his right; Artu again struck Mr. Brown 
on the head smashing his “solar topee ` 
and knocking it off and numbing Mr. 
Brown's right arm which he had raised 
to ward offthe blow; Artu then aimed 
a third blow, but the Shikari, Jatu, 
rushed in between, him and Mr. Brown 
and received the blow intended for Mr. 
Brown on his (Jatu’s) .left arm. A 
friendly, though rather rough, villager, ` 
then pushed Mr, Brown away advising 
e 
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him, by gesture,'to take to his heels; 
which Mr.: Brown pyudently and hatless 
did. The Shikari (Jatu) and some of 
the’ villagers tried to prevent the 
infuriated Artu from pursuing him and 
succeeded in delaying him (and others) 
to some extent. Mr. Brown thus gota 
: start and making the best use of his 
speed, (he is a gentleman of about 50), 
fairly out distanced his pursuers (who 
consisted of Artu brandishing his lathi 
and about 15 or 20 villagers some with 
sticks) who with ‘loud yells joined in 
the chase; however, they soon saw that 
Mr. Brown could cover -the ground 
faster than they could and so gave up 
the hunt. 

In the course of this run, Mr. Brown 
succeeded in taking his riflle from the 
Shikari (Bancha) who was holding it 
and who had been cautiously watching 
what was taking. place from a safe 
distance of about 100 yards away. 
Jatu, who, no doubt, stuck to his 
employer very pluckily, appears to have 
diminished sensibly the ardour of the 
pursuers by offering to them money so 
‘that he should buy off the chase, such 
demands for money being made,so he 
says, by Artu and Bhaji who were 
amongst the chasing crowd. 

It is quite clear that neither the 
Tahsildar nor the President. took any 
part in this cross country run; but 
Udaya Nath and Chema ran with the 
others; it seems however moderately 
certain from the evidence that neither 
Baji nor Udaya Nath carried anything 
in their hands but Chema may have 
carried a bari (a small stick). 

Although it has little, if anything, 
to do with the questions now before this 
Court it is a matter of interest to observe 
that Mr. Brown soon met some friends ; 
and went back to the village with them; 
the village was almost empty but he 
succeeded in catching the Tahsildar and 
landed him eventually over to the 
Police; but with these later matters we 
are not-now here concerned. It is now 
important to give verbatim the evidence 
which relates to this unpleasant episode 

. which took place at the village in which 
: Mr. Brown was injured. In his First 
Information Mr. Brown states: -“I then 
. s * 


* 
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proceeded - to explain - to him (Artu) 
quitely in spite of his repeated shouting. 
into my face*and other threatening 
actions with his stick that I considered 
he was in the wrong; that’ he had 
not taken me to a Kacheri; that his 
action was mere "chalaki" (fraud); that 
having found this out I was justified in 
taking the buck from him and, that I 
should doso. J may add that all the time 
he was being abetted by, Babu Padam 
Saran who was evidently instigating 
him to continue his threatening manner. 
I must confess that I thought most of 
this was bluff and hardly anticiapted 
what was to follow. I called Jatu, the 
Shikari and told him to take the deer 
out of the hut, moving towards the door 
at the same time. Padam Saran made 
some remark to Artu Raothura and the 
latter at once flew at me with his lathi, 
I warded off his first blow aimed at 
my head with my left hand, getting 
the force on the palm so that my'arm 
dropped numbed but I endeavoured to 
push him off with my right. It was 
little more than a flat handed push as 
the man was stick length away from 
me and I was absolutely unarmed, the 
Shikari with my rifle having bolted 
some time before. However my action 
caused Artu Raothura to become almost 
mad with fury and he rushed at me 
again smashing my solar topee with his 
stick, knocking it off my head and 
almost rendering by right arm useless 
as I raised this in defence. He came 
for me athird time and I think would 
have almost finished me; as I was bare 
headed, and both my arms were numbed, 
but I backed away and Jatu the Shikari 
(who all along behaved very well) flung 
himself in between, receiving the stick 
aimed at my head on his left fore arm 
which it is a wonder it did not break. 
At the same time one of the villagers 
pushed me down the slope and made 
signs for me to run as I had no means 
of defending myself. I saw that this was 
the only thing to do and ran away. 
As Idid soI Saw. Artu Raothura waving 
his stick and carrying on Ifke a mad man 
while the Shikari, aided by one or two 
of the villagers, was endeavouring to 
restrain him; after a short time Arty 
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°. Racthura br8ke away from them and 
being joined by, about 15 to 20 of the 
villagers started with lat&is waving and 
yelling to follow me atarun. I had, 
however Sot afair start and seeing the 
gun Shikari hiding near seized my rifle 
and made for Balighai; yelling and 
waving heir lathis the gang ran after 
me butJatu the Shikari who had been 
joined ‘by one or two others did 
their best to delay them by throw- 
ing themselves’ at their feet. After a 
time they gave: up the pursuit as I had 
gained a considerable distance and re- 
tired to the village. I was then joined 
by the Shikaris who stated that they 
had appeased them with a rupee and 
a promise of more. J may add that 
without any desire to exaggerate the 
. gravity of the situation Iam convinced 
that the intention was, as I was alone 
and unarmed, to beat me senseless or 
probably worse. Inflamed by the . re- 
marks of Padam Saran and led by 
Artu Raothura I think the gang was quite 
capable of murdering me and actually 
how I escaped this was-merely due to 
Jatu and ‘other lucky circumstances.” In 
his evidence at the Trial Court Mr. Brown 
deposes, “By this time there were not 
only the original crowd but some from 
this village, at least 25 of them. Artu 
' harangued the crowd with a menacing 
attitude towards me working himself 
up, so to speak. I told him that I 
thought the whole thing was chalaki 
i.e, that I had been brought to the 
village in false pretences. I told him 
he had looted me of my Shikar. I said 
to Artu that I was going to go into the 
house to get the deer, and I mentioned 
to the Shikari Jatu (to Court: it was 
not he who had my gun) to help me. 
Jatu was 10 yards or so away. He was 
motioning me to clear out, ashe was 
beginning to see trouble fahead. As I 
turned towards the hut Padma made 
some remark; I could not understand it; 
and Artu came at me with his stick. 
He yas & few yards away on some rising 
groynd. He struck at me with his stick 
at my head ahd I catght the blow on 
.my left hand. Theeblow disabled my 
left hand even now I cannot use it 
fully, At the game time I struck at 
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him with my right hand which enraged 
him stil further; and he came at me 
again with his stick. His sécond blow 
knocked off my topee, and partially dis-. 
abled my right hand. Perhaps the blow 
descended down from the brim of the 
topee into my hand; but I cannot 
be sure. I was ngw bare headed and 
more or less helpless owing to the two 
blows, when he attacked me a third 
time with the stick mad with rage, 
The blow would undoubtedly have hit 
my bare head and finished me when 
Jatu threw himself in between, taking 
the “blow on his arm. This caused a 
diversion, and a tall villager, an 
elderly man—he is certainly not one 
of the accused—threw himself on me, 


roughly pushed me down the slope, 
signing me to clear out though he 
did it roughly, and said “jao, jao” 


it was evidently meant to belp. Mean- 
while Jatu, and probably one or two 
others with him, were restraining Artu 
from again coming for me. My recol- 
lection is of Artu still waving his stick 
and trying to come at me. I made a 
bolt of it down the slope towards Bali- 
ghai. I passed by the Shikari who had 
my gun (not Jatu) and took it from 
him as I ran. (To Court) I did not 
attempt to use the gun which had no 
more ammunition or the magazine. I 
had never threatened the villagers that 
I would use the gun. I had never at 
any time intended to do so, and the 
gun was never in my hand, nor hadI 
attempted to take it from the Shikari 
till I began to run." 

“As Iran towards Balighai, I heard 
a great deal of shouting behind me, 
and I turned and saw the red’ shawl 
or blanket of Artu quite distinctly. 
When I was about 100 yards away the 
crowd began to run after me shouting 
and waving sticks, and I could see Artu’s 
red shaWl in front, and Jatu Shikari 
still trying to restrain him. My impres- 
sion is that Jatu and two or perhaps 
three others were trying to restrain Artu 
and the others—; there were a good many 
fifteen or twenty ofthem most of them 
with bamboo sticks—-there were a lot of 
bamboos about by the hut under con- 
struction. At least twice in the first two 

< t p . 


Vol, 81] 
EMPEROR V. ARTU RAUTRA, . 


or three hundred Yards the crowd were 
temporarily stopped by these two or three 
men apparently throwing themselves at 
their feet, but each time they got 
free and came on shouting. I was, how- 
ever, gaining ground, running as hard 
as 1 could in the sand. After a chase 
of about a quarter of a mile they 
stopped, and I could see a lively and loud 
discussion, mixed with shouts going on. 
I ran for about a mile; two of the three 
Shikaris—I do not remember noticing 
the third—then came walking behind me. 
I stopped, as the crowd were apparently 
stopping and returning back, and waited 
for the Shikavis,” 

“Thad been unable to recover my 
topee, and it was when I was thinking of 
picking it up that the elderly villager had 
pushed me; possibly then, I say, that I 
should have been knocked down by Artu 
ifI had tried to pick it up." 

“The Shikaris told me they had 
promised or given annas 4 on my behalf 
to the villagers to send them away; at the 
moment Í saw four mounted Sahibs on 
horses. I shouted to the Sahibs, who 
came up. I told them briefly what 
happened. One was Mr. Walker, whom I 
knew slightly, and the others were, as I 
learned làter, Messrs. Sidney, Thomas, 
Burder, all visitors from Calcutta. (To 


Court) I had only. just seen them at the 


Railway Station before, but had not met 
them afterwards. 

“I persuaded them to come back with 
me to the village............ Mr. Walker's 


horse reared and threw its rider and fell. 


on me. The confusion gave Padma 
Charan the chance to escape, he was not 
tied and he bolted up a narrow side 
‘alley only wide enough for one man. I 
extricated myself and pursued him down 
.the alley and across a courtyard, and he 
was just going through a breach ina 
wall when he staggered. I sprang on 
him and brought him down to the 
‘ground. The other Sahibs .came up. 
There was a well rope and we tied his 
hands up. He then saw the game was 
up and said he (?) “Ham sab bolega, 
Ham sab nam dega” (I will tell every- 
thing; I will give the names). He 
pointed out a house which he said was 


Artu’s, The party with me succeeded 
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in breaking.open the door With their 
shoulders, but the house was empty and 
had a back door." 

“(To Court) As regards the part taken 

by the persons named in my,réport I 
have described the part taken by Artu 
before, at and after the assault. I.cannot 
remember Padma Charan or any particu- : 
lar man after the assault. The ''Presi- 
dent" was amongst the crowd at the 
time of the assault and I noticed him 
as particularly truculent just before the 
assault. Ido not remember him after- 
wards." 
' “Ihave no recollection of the faces of 
any of the other four accused............ 
Neither I nor my servants went further 
towards taking the animal out of the 
buildings than I had described in my 
examination-in-chief. I was just turn- 
ing to go to the door, when I was 
attacked. 


"They told me to ‘clear out.’ I did 
not do so, as I had been deprived of my 
buck. 

"My push with the right arm was in 
self-defence simultaneously with Artu's 
attack. 

“Jatu was about as far across as the 
Court room (about 20 feet) is long, at the 
time, sitting on a wall. The other two 
men were further away. I cannot say how 
far, but in the locality. Yes, within 
fifty feet I should say. I did not notice 
whether they were sitting or standing. 
I did not call to them. -I motioned to 
Jatu just before I was struck, not after- 
wards. There was no time. Iœuld nat 
possibly use my gun asit was with my 
Shikari, who was, as I have said, about 
20 yards away............ It was the second e 
blow that knocked off my topee and hit 
my finger I was only struck twice. 
Jatu. took the third blow. It most 
certainly was not Padma Charan who tried 
to save me............ It must have taken 
about $th hour between the killing of the 
buck and my final escape. I must have 
run about l} miles before I sighted the 
other Sahibs............ I protested agaest 
the removal óf the éuck, but Artu pfe- 
vented me, and held up his stick. 


"My whole attitude was dictated by my 
desiresnot to have a row, e 
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“Their at&itude was insulting through- 
out. I never lost my temper" from 
beginning to end. Had I done so there 
weuld be-a row. I wassurprised and 
genuinely insulted. I have never had 
any trouble with the local cultivators 
who have always been friendly............ 
Jatu certainly did not go into the house. 
I was struck before he could obey my 
beckoning. Jatu never wanted to go 
into the hut. Imentioned him to come 
to me. He may have stood up. I do 
not remember Artu calling out to Jatu 
not to open the door." ` f 

Jatu the Shikari deposes, “The Sahib 
said something to Artu, and Artu hit 
him with a stick. I could not under- 
stand what he said. I do not understand 
Hindustani. The first stroke was aimed 
at his head but he warded it off with his 
hand. Artu struck him on his head a 
second time, and knock (sic) off his topee 
and hit his left hand, with which he was 
warding off the blow. Artu then struck 
at him again on the head, but I rushed in 
and took the blow here (shows the left 
forearm). The Sahib then began runn- 
ing away, with the villagers pursuing 
him, and I falling down at their feet to 
stop them. (To Court) I did not notice 
Bulai Inderjit in the crowd pursuing 
Mr. Brown. I did not see him at all that 
evening. The other six accused were 
actually pursuing the- Sahib. They 
were not. only present before the attack 
by Artu but ran after the Sahib. After 
pursuing a while they stopped and Artu 
demanded money from me for not pursu- 
ing further. Itold him to wait and I 
went up to the Sahib. The Sahib asked 
me why they were pursuing him. -I told 
him they were demanding money or 
they would attack him. He said he had 
no money with him, but I could ‘pay 
them if I had money. I went back 
to them, and paid a rupee to one of them. 
I can’t’ remember to which. They 
demanded Rs. 5; it was Artu and Bhaji 
Deohri accused who did so. I told them 
T had only rupee one, but promised to pay 
the west later. Then they went off, and I 
went to the Sqhib. Wee’ saw’ four other 
Europeans coming.on horses. 

“This accused Barfcha Nidhi Paikara is 
a Chaukidari President, 

e . + . 
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“No; he did not tsy to assault the 
Sahib. He was there before the assault. 
He remonstrated when the Sahib was 
assaulted, not before. He did not try to 
stop them from taking the buck. He 
was not pursuing ‘the Sahib after the, 
assault; no one except I fell at the feet. 
of the pursuers. : 

“Artu is a ‘Dhtris’ (Panda's (priest's) 
local tout) who lives close to the place . 
of occurrence. His brother cultivates 
some land. He has no sarokar with 
Padma Charan. 

“This Nathu Barjana (identifies accused) 
is a cultivator of the village. He had 
nothing in his hand.. He was present at 
the assault. He did not help to Save the 
Sahib. He pursued the Sahib. i 

“This Bhaji Deorhi (identifiés accused) 
is another cultivator. He too chad 
nothing in his hand. He did not help to 
take the deer. ` , ` 

“This Bhulai (identifies accused) is 
another villager. He too had nothing in 
his hand. I cami say why they demand- 
ed the buck, and took it away. It was 
zabardasti................... Ifell at people's feet 
to prevent them from pursuing and 
hitting the Sahib u. Lhe Sahib did 
not hit Artu. He pushed Artu and Artu. 
struck him............ After the Sahib had 
been hit twice [held my hands in front 
of Artu to entreat him to stop, and 
received the blow on my arm. . 

“Then the Sahib stood facing the crowd, 
and stepped back a little for 4 or 5 
cubits. I was between him and Artu. 
Then the Sahib ran, I stopped the crowd 
at first. Then they changed their mind 
and began to pursue the Sahib for about 
half a Pau. i 

“The Sahib passed the other two . 
Shikaris, and took his gun from them, 
and ran on, they running away in differ- 
ent directions... The pursuit con- - 
tinued for about a Pau before it stopped 
finally «hen I “went to the Sahib, some 
50 to 200 paces away. I returned to the | 
Sahib after I had. paid the money. He 
had moved about 100 cubits. I did not 
understand the Sahib’s conversation com- 
pletely.......... Artu pushed me in the back. 
The Sahib pushed Artu in the back......... 
Neither the Sahib nor I tried* to force 
the door open... No one tried to 


- or eight persons pursuing 
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pacify Artu during the assault except 
myself, Chema acct&ed isa Bawi. No 
high: caste Oriya Hindu will touch a 
Bauri.” . 

Thè Shikari ‘“Bancha  Gochait" 
states, “We stayed about 200 
cubits from the Kacheri, but could 
see what was going on. Jatu. went 
on with the. Sahib. I Saw 
Artu strike the Sahib. I saw nothing 
at all till the Sahib began to run. 
There was a golmal, but I did not see 
who ‘beat the Sahib, and though the 
Sahib was I know beaten, I was too far 
off to see who beat him. I looked on 
from a distance. The Sahib passed close 
by usas be ran away. We weré afraid 
and ran away. ltook the gun. I gave 
the gun to the Sahib after the crowd had 
stopped pursuing him. There were seven 
the Sahib. 


| Artu was pursuing him, and had a bari in 


- also pursuing him. 
' Bhaji Deohri (identifies accused) was © 


the hand. Natbar (identifies accused) was 
He had no stick. 


- also pursuing him. I can’t remember if 


- anything in his hand either. 


he had anything in his hand. Chema Bhoi 
(identifies accused) was also pursuing 
him. Ican't remember whether he had 
There were 
three or four others with them. Padma 


- Charan (accused) was not pursuing the 


Sahib. 


: The chase went on for about halfa Pau, 


: of others standing rouud. 


. see Jatu hit? Yes, I saw. Jatu hit. 


and then stopped. Iwas not close enough 
to see or bear what they did when they 
stopped. The Sahib had lost his topee 
when he came running past us. Jatu 
Gochait was with the villagers who were 


` following the Sahib. He was trying to 


pacify them.” 

The Shikari Kalu deposes, “I saw a 
lot of people collecting and a golmal. 
I saw the Sahib hit by Artu who had a 
slick with a curved end. There were a lot 
1 saw Jalu 
fall at the feet of the crowd. Did you 
That 
was just afterwards. The Sahib ran after 
the marpit and passed close to us. He 
took the gun from Bancha as he passed. 
But I.had the cartridges. I ran too. 
I saw the villagers pursuing Mv. Brown. 
I saw Artu, Chema, Bhaji, Bancha 
(President), (identifjes these four accused) 
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I did not go any nearer than where we 
stayed at first. Bancha Gochait had 
the Sahib's gun; and I had the cartridges, 
two packets. The Sahib did wot push 
anybody before Artu struck him. I was 
afraid to go closer than I was. Isaw 
Jatu receive a blow from Artis, stick. 
I saw Artu push Jatu before he struck the 
Sahib. I did not see the Sahib push 
Artu. Idid not hearthe Sahit remon- 
strate or Artu claiming that tbe buck 
was his tame buck.” 

Now there was some other evidence as 
to the whole occurrence but it does not, 
being of rather a general character, 
assist very materially in a consideration 
of the points in this case which are of 
real importance. One Satyabadi Mahanti, 
(P. W. No. 6) a lakhirajdar (rent-free 
landholder) saw, from a distance of about 
100 yards, the black buck shot, and all 
the accused except the President, saw and 
heard an angry dispute going on, saw 
Chema and a youth take, at the Tahsil- 
dar's orders, the dead buck to the village 
and then observed Artu hit Mr. Brown 
two or three times; saw Mr. Brown's topee 
knocked off and Mr. Brown run away 
chased by a crowd ; but was too far off to 
hear any of the conversation. Another 
man, Dinabandhi Swain, a cultivator who 
was in the last witness’ company (P. W. 
No. 7) tells much the same story: but 
whilst he says “I heard Padma Charan 
order him (Artu ?) to beat the Sahib and. 
I saw Artu Rautra hit the Sahib twice or 
four times,” the previous witness says 
“I saw...Artu striking the Sa/eib with a 
stick. two or four times, the Tabsildar 
having ordered him to do so": but both 
the witnesses were according to their own* 
testimony 200 eubits away and did not 
go auy nearer; So itis rather difficult to 
understand how they could well have 
heard any bits of the conversation which 
was taking place and which was from the 


-evidence of Mr. Brown and Jatu of a 


noisy and confused character. 

Mr. Brown was examined by the official- 
ing Civil Surgeon at Puri on the aftet- 
noon of December 30th; he had a brufse 
lixion the inner side of his left hand, 
another 24 inches in diameter on the 
middle of his left forearm anda swelling 
on the*ball of his left thumb: all pro- 


- threw its rider and fell on him;" 


. perhaps, 
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bably caused by a blunt instrument. Jatu, 
who was examined by the Assistant 
Surgeon at the Sadar Hospital at Puri on 
the same day, had a large hard swollen 
contusion 34x14 inches on the outer 
side of his left forearm. It may be, 
here, noted that Mr. Brown 
depoges in his evidence that when he'had 
returmed with his four friends who were 
on horseback to, and was in, the village, 
one of his -friends’ horses “reared and 
whether 
this accident hurt Mr. Brown or not we 
do not hear but notwithstanding this 
accident and the blows he had received 
on his hand and arm he was sufficiently 
unhurt to be able, when the Tahsildar 
had been captured and.had, during the 
confusion caused by the rearing of the 
horse, escaped, to pursue him (the 
Tahsildar) and, to use His own words, 
“spring on him and bring him to the 
ground.” So Mr. Brown's injuries were 
evidently not very serious. 

Now the main charges framed against 
all the accused were (a) under section 147 
that they were members ofan unlawful 
assembly of which the common object was 
by means of criminal force or show of 
criminal force to compel Mr. Brown to do 
what he was not legally bound to do, 
namely, to relinquish a wild buck which 
he had shot and killed and in prosecu- 
tion of which common object one of the 
members of the unlawful assembly, name- 
ly, Artu Rautra caused hurt to Mr. Brown 
and (b) a similar charge under the joint 
.provisiens of sections 323/149. 

Artu was also charged separately with 
causing hurt to Mr. Brown and Jatu 


under section 322. and with mischief by 


knocking off Mr. Brown's solar topee and 
preventing. him from recovering it under 
section 426. 

Artu’ s case necessitates consideration 
somewhat different from that requisite to 
be accorded to those of the other accused: 


and as the Tahsildar was the first person : 
. on the scene after the buck was killed ' 


vad had put forward a claim of right to 
the buck on behalf of the Paikpara 
Estate his (the Tahsildar’s) case must 
obviously be- considered first: as what- 
ever could lawfully be done by any of the 


- other accused could only rest upon the 
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legal correctness of the  Tahsildar's 
attitude i in the matter. 

Although before the. District Magis- 
trate thé Tahsildar said he would file 
a written statement he apparently did 
not do so but:at the trial he took up 
the position and called evidence to 
substantiate it that he had laid claim 
to the buck acting on behalf and under 
the instructions of the proprietors of 
the Estate of which he was of part 
the Tahsildar. If he. really did claim 
the carcase on behalf of the Raj and 
was within the scope of his authority 
in doing so he was clearly in the 
right and Mr. Brown as against him 
so claiming had no legal right of any 
kind to retain the buck’s carcase: the 
Tahsildar could, if Mr. Brown refused 
to hand it over, take it: ahd persons 
assisting him to prevent Mr. Brown from 
removing the carcase would, provided 
they did not exercise any more force 


. than was necessary, be doing no illegal 


act but are protected under the pro- 
visions of section 97, Indian Penal Code, 
and section 105, Indian Penal Code. It i 15, 
therefore, of vital importance to try 
and ascertain whether the Talisildar was 
bona fide claiming the buck on behalf of 
the Estate. 

There is no doubt that Mr. Brown 
did not understand fully what the 
Tahsildar said: Mr. Brown states that 
all he gathered was that "the Tahsil- 
dar said he (Mr. Brown) had no right 
to shoot an animal in his garden”: at 
least this is what Mr. Brown wrote in his 
First Information: or, again, as deposed 
in his evidence, the Tahsildar asked 
me “What right I had to shoot a deer 
in his Bagicha (or Bagan)”; (Mx. Brown 
is notsure of the word used). But, in 
cross-examination, Mr. Brown says he 
understood that .the Tahsildar called - 
himself "Tala Babu” but did not 
understand the Tahsildar to say that 
“Tala Babu” had prohibited the shooting 
of animals in his Zemindari. Something, - 
therefore, was evidently’ said about 
“Tala Babu”. As a matter of fact 
“Tala Babu” or more properly “Lala 
Babu” was the name of the recently’ 
deceased master of the Tahsildar. Sa 
there was evidently some misunderstand- 
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ing here as to what the  Tahsildar 
really did say abdut the Raj. Then, 
again, in cross-examination Mr. Brown 
says: “I never doubted what they 
"(méaning the Tahsildar and Artu) 
told me namely that the malik was the 
Paikpara Estate"; it seems sufficiently 
clear in my view, thérefore, that, though. 
Mr. Brown did not understand it, the 
Tahsildar was, however, discourteous or 
"truculent" (as Mr. Brown describes it) 
his manner may have been, saying 
something about the Estate and its 
owner or late owner, and was claiming 
‘the carcase and maintaining that Mr. 
Brown had no right to shoot on the 
property or (and as was the case so far 
as he could have seen) on the edge 


of this plantation without the Rajs 
. permission. Mu 
Jatu, the Shikari, who could not 


understand Hindustani and admits he. 
does not altogether understand what 
. Mr. Brown says to him, but who did 
understand Oriya does not throw much 
light on what was said, particularly 
as to what passed in Oriya between the 
Tahsildar and others of his party. 
The Tahsildar ordered Chema and a 
boy to take away the buck’s carcass; he 
(the Tahsildar) also asked Mr. Brown 
"Who had given him permission to 
shoot”; he (the Tahsildar) objected to 
Mr. Brown appropriating the carcase 
but did not -give any reason: this was 
in examination-in-chief. In cross- 
examination he deposed that the Tahsil- 
dar said that “The buck was, in his 
elaka (jurisdiction): that "the elaka 
was in Lal Babu's Zemindari and they 
"would not allow Mr. Brown to appro- 
- priate the body,” The buck was undoubt- 
edly removed to .the Estate Kacheri: 
poor plaee though it may be: its body 
was putina hut close by, the Kacheri 
building being unfinished. Now here 
again one observes something more 
than a mere unwarranted and purely 
personal claim to the animal: one sees 
an enquiry as to whether there had 
been permission given to shoot and 
talk of the Raj and the Raj’s rights. 
The other Shikaris do not assist at 
all: Bancha simply states that the 
Tahsildar asked. Mr, Brown “Under 
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whose orders he had shot the deer 
and took away the "deer" and . "Why 
are you killing a buck here". Kalu 
deposes that the Tahsildar asked “Who 
Mr. Brown was to shoot deer in this 
elaka and that they could not allow 
him to take the deer" and "W,hy have 
you killed a buck in my Mauza’ but 
did not say that shooting of luck had 


"been prohibited: this witness, however, 


thought Mr. Brown wes talking in 
English: and says that the Tahsildar 
was speaking Oriya and volunteers that 
Mr. Brown did not understand what 
Tahsildar said. 

Now at the trial, although the Tahsil- 
dar filed no written statement, the 
line of his defence was that he did 
claim the buck on behalf of the Raj 
having received instructions from the 
Rani to discourage shooting of deer on 
the Estate. A gentleman (D. W. No. 12) 
who designates himself as the House- 
hold Superintendent of Rani Devendra- 
yala Dassi, the Rani of Paikpara, was 
caled as a witness for the defence 
and he produced a letter Exhibit (4); 
he lives in Calcutta. It reads as 
follows:—"Dear Sir, On account of the 
sudden and premature death of the 
late Raja Manindra Chandra Bahadur 
all the. members of the Raj family, 
especially the eldest Rani mother, 
have been overwhelmed with: grief. 
Over and above that, she is very an- 
xious lest there should be mismanage- 
ment regarding the Zemindari when 
the Raja. Bahadur is dead. "Now Iam 
directed by her to write (to you) that 
henceforward you shall very carefull 
perform all work there such as collet- 
tion ete. You should particularly see 
that none of your subordinate Tahsil- 
dars or Sadar or Mutfasil officers 
ill-treat the tenants and that. neither 
the local tenants nor any outsider kill 
any harmless creature or animal such 
as deer etc.” This witness stated that 
this letter was written by: him, under 
the direct orders of the Rani hefself, 
to the Superintefdent of*the Paikpara 
Estate at Puri. The Raja died on 
November 3rd and the Rani had, at 
the time of the trial gone on an 
extended pilgrimage to'Benares, Hay 
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dwar (both-in the United Provinces) and 

‘elsewhere in northern India: she left 
Calcutta about December 14th. An 

order ‘at, the foot of the letter reading 

“AJI the Naibs and Tasildars (i. e. Tahsil- 

dàrs) are expected to come to this office 

before the Xmas holidays. Inform them 
of the'eontents of this letter when they 

come" ewas in the 
General Manager of the Estate (who 

‘tives at Calcytta), Mr. M. N. Bhatta- 
charjya. The witness deposed that 

‘similar instructions had been 
by him to other areas where there 

is Estate property. 

The Superintendent of the Paikpara 

' Estate in the Puri District was also 
called (he was D. W. No. 10); this 

gentleman Mi. Tryambak Krishna 

Mozumdar deposed to the receipt by 

“him on December 12th of the letter 
"written by Mr. A. K. Mukhopadhaya 
“and, that he communicated its contents 

'"t£oa clerk who, in the witness presence, 
` told all the six local Tahsildars including 
the accused Padma Charan Mahanti, its 
contents: and the fact that such com- 
munication to the Tahsildar had been 

' made was noted by the clerk at the foot 
of the letter under date 20th December 
1992. This witness deposed that his 
instructions to the Tahsildars were that 
if any gentlemen went on the estate to 
shoot they (the 
` request them not to do so: all the accused 
' were tenants of the Estate. Another 
' Jetter, written on 18th January 1923 
` (i.e. aftew the occurence) by the Munshi 
' of the Paikpara Estate at Puri to the 
` General Manager of the Estate at 
(Calcutta was also produced. It was 
` Exhibit B and it reads as follows :— 


' "Sir The Criminal case under sections 


` 979 and 147 brought by Mr. Percy Brown 
against Padma Charan Mahanti, the 
Tahsildar of Bhingura and others, was 
fixed for hearing yesterday. As the 
Sahib could not appear yesterday, the 
case has been fixed for hearing on the 

fle of January 1923." |. 
' eu The coynter cage, - which has Deen 
' instituted on account of the Sahib who 
was enraged with the Tahsildar Padma 
Charan Mahanti, who under orders 
from the Rani prevented the said Sahib 


handwriting of the 


issued . 


Tahsildars) were to. 


| [1994 


from shooting .deer, *having forcibly 
caught him (Tagsildar) from the 
Kacheri house, brought him and tied 


"him with arope and in that condition 


sent him to the Police, was also fixed for 
hearing on the last l7th day of January 
1928. As the Sub-Divisional Officer was 
absent the case ¿has been fixed for 
to-morrow." $ 
“You will kindly let me know the 
result, if any attempt has been made to 
amicably settle the case with Mr. Ferey (?) 
Brown. The Police will accordingly 
write to the said Sahib so that he may 


-come here on the 24th instant next. If 
‘the question of amicable settlement is 


raised before that date, I shall try to 
produce the accused persons before him 
and make them apologise. a 
“The zemindar has been insulted 
by the wrongful act of Mr. Percy Brown’ 
who, by the use of force, caught the ` 
Tahsildar and brought him from inside 
the Kacheri house. It appears that 
the Sahib has not realised this. How-* 
ever, if the matter is amicably settled 
both the parties will be benefited. 
Yours obediently ` 
NAGENDRA NATH MUKHERJI 
For Superintendent. 


“Krishna Babu is to see Mr. Percy 
Brown and try for amicable settle- 
ment." ' ; 

Now if these letters were not fabricated 
they are of very great importance but 
the Deputy Magistraté says with regard 
to the first that it is not at all satis- 
factorily proved to be genuine and with 
regard to the second that it may likewise 
have been manufaetured for the purposes 
of this case: the Estate was financing 
the defence. He attaches, therefore, 
little weight to them and concludes by 
Saying that, even if the letters were 
genuige, the instructions were not to 
prohibit but only to discourage the 
shooting of deer on the property. I am 
not personally sure that there is very 
much in any such distinction. The 
Sessions Judge does not, so far as I 
can see, refer to these documents so I 
suppose he must have been content to 
regard the finding of the District 
Magistrate as to their being fabricated 
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as substantially correct ' or that apart 
from them, the “case against’ the 
Tahsildar must any how fail. I am 
not sp clearly. certain that, under the 
circumstances, they were. mere for- 
geries. 

The District Magistrate in his judg- 
ment states that the Black buck's body 
was not claimed by the Tahsildar on 
behalf of the Estate at all "as his whole 
conduet and that of Artu Rautra and 
the rest shows." The Sessions Judge, 
however, considers that the evidence does 
not warrant the conclusion that the Tah- 
sildar’s claim was a mere pretence or war- 
‘rant, atany rate, sucha conclusion with 
the certainty which would be required to 
support his conviction upona basis of 
his exercising a purely personal and 
illegal claim. I am inclined to agree 
here with the Sessions Judge owing 
to the fact that Mr. Brown did not 
understand fully what the Tahsildar 
said, I do not think it can be stated 
with certainty that the Tahsildar was 
not claiming the buck on behalf of 
his employers. If his instructions were 
to discourage shooting and he was 
confronted with the fact that a buck 
had been in fact killed almost at his 
own door I think he would not unna- 
turally claim the body as. the only 
method of carrying out his orders. 
But in any case there was clearly talk. 
by him to Mr. Brown about the Estate, 
absence.of Mr. Brown's permission to 
Shoot, his own area ofthe Estate over 
which.he had control and a claim to 
the carease and I cannot think that 
under those circumstances it can with 
any certainty be said that the Tahsildar's 
claim was purely personal. If, then, 
there is no satisfactory evidence that 
the Tahsildars claim was a personal 
one, the presumption that it was made 
on behalf of his employers must be 
drawn in favour of the Tahsildar; that 
claim is not illegal and, in consequence, 
the charge as framed against the 
Tahsildar of being a member of an 
unlawful assembly the common (and 
unlawful) object of which was to compel 
Mr. Brown to do what he was not 
legally bound to do, namely, to relinquish 
a wild black buck which he had shot 
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and killed) must fail Nor 
there be any thing illegal in' the 
accused Chema* removing, under the 
Tahsildar's instructions, the carcass to 
the Tahsildar’s premises or, Kacheri. 
Nor, however regrettable it may be, is 
there anything criminal in an uncouth, 
vulgar or, as Mr.. Brown designates 
it, “ truculent ” attitude, nor would there 
be anything criminal in the Tahsildar's 
co-villagers actively or passjvely assisting 
him in carrying out his object of taking 
possession of the dead animal. 5 

One may, then, passon to the scene 
at the Kacheri to which the whole 
party went: there is certainly evidence 
that Mr. Brown's accompanying the 
Tahsildar was resented, but that is 
not surprising, for Mr. Brown was 
wrongly confident that in law the buck 
belonged to him and was determined 
to get it back: and this intention the 
Tahsildar and the villagers evidently 
understood and were equally deternfined 
to resist: in fact they thought there 
was going to be trouble, which Mr. 
Brown did not. Artu's behaviour seems 
to have been extremely rude even 
from the earliest stages of the affair. 
Tt will I think, be here convenient to 
get rid of the case of Bancha Nidhi 
Paikari, the so-called President. The 
District Magistrate, whilst convict- 
ing him, only does so because he was 
present and was “one of the jeering 
crowd”, and did not exercise his influ- 
ence in favour of Mr. Brown until 
Artu had actually hit Mr. Brown ; but 
as the Sessions Judge points out, tlrere 
is obviously no sort of case of any 
kind against the President if the 
Tahsildar had a right to take the buck. 
There is in my view no ground what- 
ever for contemplating a reversal of 
his acquittal by the Sessions Judge 
and his case need no longer:be con- 
sidered. He may have been discourteous 
but does not seem to have been guilty 
of any criminal offence. 

Now, at the Kacheri, Mr. Byqwn, 
who had expected to find some sot of 
office where he could write out some 
kind of report but only found a house 
under construction and a hut into 
whieh the deer was thzown, came to the 


would 
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conclusion® that he had been deceived 
and that the place was not a Kachenri: 
he stil, notwithstanding the growing 
bostility of the crowd and the gestures 
of his *Shikari indicating that he had 
better leave, was determined to get 
hold of the carcass and told Artu (who 
was ap "Mr. Brown describes him the 
"protagonist") that he (Artu) had “looted 
his (Mr. Brown’s) Shikar’ and that he 
(Mr. Brown) was “going to go into the 
house (where* the carcass had been put) 
to get the deer" Mr. Brown in his 
First Information says that at this 
juncture "I called Jatu the Shikari and 
told him to take the deer out ofthe 
hut, (D moving towards the door. (of 
the hut) at the same time". Padam 
Saran made some remark to Artu Rao- 
thura and the latter at once flew at 
me with his lathi”. In his evidence 
Mr. Brown deposes, “I said to Artu 
that I was going to go into the house 
to get the deer and I motioned to the 
Shikari Jatu as I turned towards the hut 
(where the:deer was); Padma made some 
remark, I could not understand it, and 
Artu came at me with his stick......... 
neither :I nor my  servant(s) went 
further towards taking the animal out 
of the building than I ha(d)ve des- 
cribed in my examination-in-chief. I 
was just turning to go to the door 
when I was attacked. They told me to 
elear out; I did not do so, as I had 
been deprived of my buck......I motion- 
ed Jatu just before I was struck......... 
My push with my right arm was in 
.self defenfe simultaneously with Artu's 
attack...... he struck at me with his stick 
left 
lrand...at the same time I struck at him 
‘with my right hand...I was struck before 
Jatu could obey my beckoning”. Jatu, 
the Shikari, says, “When the deer had 
been put into the room _Artu pushed 
me away. I moved aside 2 or 3 cubits. 
The Sahib said something to Artu and 
Artu hit him with a stick. I could 
not understand what he (Mr. Brown) said 


| he hit the Sahib. The Sahib did mot 
hit Artu. He pushed Artu and Artu 
‘struck him; Artu pushed me and the 
Sahib pushed Ar tu and Artu struck the 
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Sahib". Mr. Brewn in his First Informa- 
tion says, I warded off his first blow 
aimed at my head with my left hand 
getting the force on my palm so that 
my arm dropped numbed but 1 en- 
deavoured to push him off with my right. 
It was little more than a flat handed 
push as the man. was a stick length 
away from me". Artu, in his defence, 
put forward a story that the buck shot 
by Mr. Brown was a tame animal 
belonging to him: but this story was 
quite exploded and was not credited 
either by the Magistrate or the Sessions 
Judge althoug it was vigorously pressed 
at the trial. Artu, however, denied. 
having hit Mr. Brown but the evidence 
that he did so is overwhelming. The 
Sessions Judge critieises Mr. Brown's 
evidence as to his injuries as, though 
Mr. Brown spoke of only having re- 
ceived two blows, oneon the right and the 
other on the left hand, the Medical 
Officer found three injuries on the left 
hand only. The Sessions Judge thought 
that Artu acted in self-defence; that 
he was provoked by something Mr. 
Brown said to him; that he did not 
exceed his right of private defence but 
that, even if he did exceed such 
right, the nine days’ imprisonment which 
he had already undergone was sufficient 
punishment. I do not find myself in 
agreement here—with the Sessions Judge. 
I ean see no sort of justification for 
Artu's attack on Mr. Brown with his 
lathi: Mr. Brown may have been in 
the wrong but he was defenceless and 
was unarmed and  Artu's attack was 
a savage, repeated and unnecessary 
assault: and his chase of Mr. Brown 
afterwards shows wellits and his rough 
character. Civility, even under provoca- 
tion, is a sign of culture and not even 
of very late “culture. Although I do 


not see how he could be convicted 


under section 147 I am of the opinion 
that he was clearly guilty under sec- 
tion 323. I consider that his acquittal 
on this charge was altogether wrong, 
perverse and mistaken; that he had 
no sort of excuse to use a lathi; that 
the appeal against his acquittal on this 
charge should be allowed and that his 
conviction by the Magistrate confirmed 
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‘that he should be convicted of an 
offence under section 323, Indian Penal 
Code, and should undergo six months’ 
rigorous imprisonment. Apparently the 
Magistrate found him, rightly, guilty 
of the charge under section 426: relat- 
ing to Mr. Brown's tomee but no definite 
finding or conviction under that section 
and certainly no sentence were record- 
ed against him by. the District 
Magistrate and that charge seems, as 
the Sessions Judge notes, to have been 
dropped ; nor was it raised before us, SO 
need not be here considered. 

As for the Tahsildar it is difficult to 
find any evidence of stisfactory nature 
- which ‘places him at the Kacheri, so far 


as the charges framed against him in 


connection with section 147 or section 
149 read with 323 of the Indian Penal Code, 
in any worse legal position than he was 
when at the spot where the buck was 
Killed. No one can or does say what 
his remarks to Artu before the assault 
were: Mr. Brown admits that he does 
not know and Jatu did not hear it; he 
had nothing in his hand and took no 
part in the pursuit. It is true that Mr. 
Brown says that the Tahsildar was 
egging Artu on or to use Mr. Brown's 
words "instigating him to continue his 
threatening attitude” and that the 
Tahsildar was insulting; the Shikari 
Jatu who was on the spot does not say 
that the Tahsildar urged or ordered 
Artu to assault Mr. Brown though P. W. 
No.6 (who wasa long way away) says 
the Talisildar did tell Artu -to hit Mr. 
Brown and so does P. W. No. 7 who, 
however, was also along way off. But 
in any case the two charges as framed 
against the Tahsildar were depedent 
upon the common object of forcing Mr. 
Brown to give up the buck, but, as has 
been pointed out before, that object was 
not proved to have been illegal In this 
case. 

It is conceivable that the Tahsildar 
might have been charged with abetting 
Artu in or instigating Artu to assault 
Mr. Brown, but he was not so charged 
nor was he called to meet any such 
charge. However, such considerations are 
not more than academic as no appeal in 
his case is before tlfis Court as owing to 
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his having disappeared he has not 
been served with notice of these 
proceedings. , 

With regard to the accused Udafya Nath 
Barjena, his defence was an alibi; but 
it failed. But the part he took consisted, 
only, so faras I can gather, (he .is not 
identified by Mr. Brown), in having, as 
the District Magistrate puts it, been “ a 
member of the jeering crowd” and, 
when Mr. Brown fled, to håve run with 
the crowd ;.he had nothing in his hand; 
but as with the Tahsildar the only 
charges framed against him depended 
upon the existence of the common and 
alleged unlawful object of depriving Mr. 
Brown of the buck and of those charges 
he certainly cannot be convicted. As 
to whether any other charge could have 
been maintained against him such as 
attempting to assault : Mr. Brown or 
abetting Artu in assaulting Mr Brown, 
Iam extremely doubtful. With regard 
to Chema Bhoi the same remarks apply 
as in the case of Udaya Nath Barjena ; 
but he wasa servant of the Raj, under. 
the Thasildars orders and, apparently, 
in charge of the Polong plantation ; he 
seems to have had a small stick (not a 
lathi but locally called a bari) in his 
hand; heis said to have run with the 
crowd when Mr. Brown fled; he, at the 
Tahsildar’s orders, helped to carry the 
buck to the Kacheri; but his position 
is perhaps little better, and certainly no 
worse, than that of Udaya Nath Barjena. 
Chema put forward a kind of alibi 
which, however, no one credited. 

The last accused Bhagi Doohoori is 
much in the same position as the previous 
two; his alibi completely broke down* 
and there is no doubt that he ran with 
the party when Mr. Brown ran; he had 
nothing in his hand but seems to have 
demanded greedily money from Jatu 
if the pursuit of Mr. Brown was called 
off ;but he was not charged with any 
offence on that score as perhaps he might 
well have been. 

Although the whole matter reflects 
most unfavourably* upon the behaviour 
of all the accused ] do not see how, 
except in the case of Artu, the Sessions 
Judge, could on the evidence on the 
record haye come to any other conclusion 
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(save with regard to Artu) than that he 
‘must allow the appellamts' appeals and 
quash the convictions upon the charges 
as franfed upon which they had -been 
found guifty by the District Magistrate. 
Iam not at all sure, however, that these 
mien, er some of them, might not have 
had miaintained against them, success- 
füly, Other charges butIam certainly 
not at this date, more than a year after 
the occurrence, prepared to recommend 
that any of the persons whose cases are 
now under consideration before us 
should now be prosécuted again in 
respect of other offences or to formulate 
my view of what offences, if any, they 
might on the evidence be possibly 
successfully proceeded against. 

The result, therefore, will be that the 
appeals ‘made on behalf of the Crown 
will be dismissed except in the case of 
the acquittal of Artu Rautra under 
` section 323, Indian Penal Code. 
appeal will be allowed; Artu Rautra is 
convicted under that section and sen- 
tenced to undergo six months’ rigorous 
imprisonment from the date when he 
shall now enter gaol. 

Adami, J.—1 agree. 


Z, K. Order accordingly. 


ALLAHABAD HIGH COURT. 
CRIMINAL. REVISION No. 387 or 1923. 
f November 28, 1923. 
. Present:—Mr. Justice Walsh and - 
Mr. Justice Ryves. 
GOBIND RAM—APPLICANT 


versus í 
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e EMPEROR-—Ogrosrrz Parry. 

Opium Act (T of 1878), s..9. (e)— Importing 
opium into British India —Person exporting in- 
lending to take delivery himself, whether guilty 
of importing—Criminal Procedure Code (Act V of 
1898), s. 439—Revision—Second application on 
point omitted in first, whether competent, 
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A person who expoyts opium. from outside 
British India to a place inside British India 
intending himself to take delivery in British 
India, is guilty of'importing opium into British 
India.within the meaning of section 9 (e)*of the 
Opium Act. [p. 101, col. 1.] 

Munshi Lal v. Emperor, 66 Ind. Cas. 184; 90 
ALL. J. 198; (1922) A.I. R. (A) 21; 93 Or. L.J. 
248, explained. e f 

Where a person makes an application to the 
High Court in revision with full knowledge 
of the facts and deliberately keeps back one 
point, he will not be heard in a second application 


on that point. [p. 101, col. 2.] 
Criminal revision against an order 
of the Second Additional Sessions 


Judge, Cawnpore, dated the 21st May 7 
1923. .. 

Messrs. S. N. Mukerji and Shumbhu 
Nath Chaube, for the Applicant. 

Mr. R. Malcomson, Assistant Govern- 
ment Advocate, for the Crown. 


JUDGMENT.—The facts found or 
admitted in this case are that one Ram 
Chander, which is alleged to be a 
pseudonym for Gobind Ram appellant, 
despatched from Kotah Native State 
lll bags maize containing a large 
quantity of opium. The goods were 
addressed to the same namé, Ram 
Chander the consignee at Cawnpore, 
and arrived at Cawnpore in thé train 
by -which Gobind Ram and his servant 
travelled.. He went to a dharamsala ` 
and being suspected of traffic in opium 
he was there arrested and. searched, 
andhe was taken to the Railway Station 
where the truck containing the bags . 
of maize was, and in his presence the 
truck was emptied and the maize ex- 
amined and opium was discovered. In 
his possession was the Railway receipt 
addressed by Ram Chander in Kotah 
to Ram Chander in Cawnpore. There 
cannot .be. the slightest doubt that he 
is the Ram Chander indicated in the 
Railway receipt. His possession of the 
Railway receipt is almost conclusive on 
the subject, and no explanation has 
been tendered, except the absurd story 
that it was planted on him. On these 
facts it is quite clear : that he was 
rightly convicted of importing. 

On -the question of the meaning of 
the word “importing,” we wish in the 
first. place -to-draw attention to the fact 
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that the case of Munshi Lal v. Emperor" 
(D, which was a Single. Judge judg- 
ment ‘delivered by me, has been entirely 
misunderstood by thé author of the 
head-note in the Law Journal? and, 
therefore, apparently by the learned 
Judge who referred :this case. The 
important passage in that judgment ex- 
‘actly fits this case :— . i 

“I say nothing : to discourage the 
view ‘that a person who exports from 
outside the United Provinces to a ware- 
house inside the United Provinces 
of which he is really the  proprietor 
or temporary possessor even under a 
false name, is, in fact, committing an 
offence under the Act of importing 
into the United Provinces, although he 
is also the person who exported from 
outside. It is perfectly possible for me 
to send'an article for myself from the 
High Court at Allahabad to my 
Chambers in London, and if I did so 
with a dutiable article without declara- 
tion, I should be guilty of importing 
into England.” That exactly fits ‘the 
case we have before us. I go on to 
point out in my judgment that the 
sentence under revision, which I quash- 
ed, was a contradiction in terms, and 
that you cannot import to a place unless 
you are the person taking delivery in- 
side the area. That is not intended, 
and never could have been properly 
understood as being intended as a com- 
prehensive definition of “to import.” 
Tt is merely a definition of a part of 
the act of importing, indicating that it 
must be a person who was intending 
to take delivery, or had the right to 
take delivery, or desired to take de- 
livery inside the area. To say, as the 
head-note said in the report, that “to 
import goods to a place means taking 
delivery of them at the place,"is ab- 
surd and inconsistent with the whole 
tenor of my judgment and with the 
actual language which I used. Mr. 
Justice Sulaiman appears to have 
thought the same thing, because he 
points out that in this particular case 


(1) 66 Ind. Cas. 184; 20 A. L. J, 198; (1922) A. I. 
R. (À.) 21; 23 Or. L. J. 248. 
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the applicant. in. revision had not taken 
delivery, and he, therefore, thought that 
& debatable point of law arose and he 
referred it to twe Judges. But as a 


matter of fact taking delivery is merely’ 


the final step and by no means the 
test, and was never intended by me, 
nor was it said by me to be the test 
of importation. We think, therefore, 
that in any event no point of. law 
arises, and that the ambiguity suggest- 
ed by Mr. Justice Sulaiman is . entirely 
due to an mistaken head-note. 

A previous application in revision 
has already been made by the applicant 
in this case. The judgment of 
the Chief Justice who allowed. that 
application, which related to an order 
of confiscation of the notes found in 
his possession, shows that the previous 
application for restoration of his notes 
was decided upon the basis that he was 
the owner of the opium, but that the 
money in his possession was the pur- 
chase price of the sub-sale. As a matter 
of general discretion, in. our view, if 
a man makes an application to this 


' Court in revision with full knowledge ' 


of the facts and deliberately keeps 
back one point, he will not be heard 
to make a second. It may be that the 
law gives him technical right to apply, 
but granting the application is a matter 
of ‘discretion. If by some bona fide 
mistake, for which he is not responsible, 


or by the bona fide. mistake of some 


agent, if he happens to be in prison. 


at the time, & real point is 
that may be an exception, but upder or- 
dinary circumstances this Court would 
reject an application on a second point. 
The application is dismissed. : 


Z. K, Application dismissed. 


omitted," 
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SIND J UDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REVISIQN APPLICATION 
No. 64 oF 1923. 

. June 22, 1923. 
Present :—Mr. Kennedy, J. C., and 
: r. Raymond, A. J. C. 
EMPEROR-—PROSECUTOR 
(3 versus 
: . NABIBUX-—ACCUSED. 

Penal Code (Act XLV of 1860), ss. 124A, 158A, 
offences under Offences, whether can be committed 
in same article—British Government and people, 
distinction between. 

A writer can commit offences both under sec- 
tion 124A and section 153A of the Penal Code 
in the same article published in a newspaper. [p. 


102, col. 1 
rote on the poliey of the Britsh Government is 


not necessarily an attack on the British people and 
it is posi. to blame one without hating the other. 


[p. 102, col. 


Criminal revision of the judgment of 
‘the City Magistrate, Karachi. 
Mr. T. G. Elphinston, for the Crown. 
r. Naraindas Vishendas, for 


the 
Accused. ; 


JUDGMENT.—This case was called. 


for on its own motion by this Court. 
The accused was convicted by the City 
Magistrate of Karachi of an offence under 
section 153A and of an offence under 
section 124A in respect of an article 
published in Al-Wahid newspaper at 
Karachi in Sindhi on the 13th January. 

The accused was sentenced to two 
years’ rigorous imprisonment under 
section 153A and two years’ under sec- 
tion 124A the sentences to be consecutive. 

‘The atcused was at: that time a non- 
cò- operator and did not defend himself 
nor did he appeal. 

Mr. Naraindas argued the case before 
us as amicus curiœ. It is not necessary 
to argue at length that a writer can 
commit offences both under section 153A 
and section 124A in the same article. 
In the same way it is unnecessary to 
demonstrate that ifa man had a double- 
barrelled gun he can commit two murders 
orone murder and one act of grievous 
hart. It is not possible to deny that para- 
graph 3 of the article is seditious and that 
in respect of that paragraph the accused 
was rightly convicted under section 124A, 
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We do not however think that he was 


' rightly convicted under section 153A in 


respect of paraggaph 1. The mischief 
aimed at in that section isan attempt to 
make.the individuals of one class dislike 
the individuals of another class. I do not 
think that the effect of that paragraph on 
the mind of the Mussalman reader would 
be to make him dislike the individual. 
Englishman. The attack is really on the 
policy of the British Government. It is 
true that the word British is used as is 
often the case loosely for “ British Gov- 
ernment”. But the meaning is, quite 
clear. Also there are references to his- 
torical events in the history of the British 
or perhaps rather the Saxon nation which 
tends to attribute an odious character 
to the Saxon of the fourth century after 
Christ. But I doubt ifa full history of 
the piracies of the Saxons would make 
the modern Mussalman dislike the 
modern Briton any more than the account 


.given by Salvian of the remarkable chas- 


tity of. those same Saxons would make 
the modern Musalman admire the modern 
Englishman. 

The British Government is not neces- 
sarily the same thing as the British 
people and it is possible to blame one 
without hating the other. Burke said he 
could not draw an indictment against a 
nation. He found no diffieulty in draw- 
ing an indictment against a Government. 

Paragraph 1 might, therefore, we think, 
be seditious or treasonable but we do not 
find that it is an attempt to cause race 
hatred. Ifthe writer hàd gone on to say 
ihat Englishmen approved of the policy 
of their Government and were animated 
by the same rapacious and  perfidious 
spirit and were in their private relations 
totally devoid of any consideration for 
morality or the rights of other persons 
and especially of the Moslems that would 
be a different thing. But that is not the 
tone of that paragragh. Therefore we 
think’ the. conviction under section 153A 
was wrong and should be set aside. 

As regards the conviction under 
section 124A it is right and must be 
maintained. The sentence is, we think, 
too severe. The matter is very little 
worse than has been poured forth almost 
adnauseam by all sorts of persons includ- 
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ing persons who are officially in no way 


disaffected to the British Government. 
As regards the desirability of checking 
sedition concediture we apprehend 
that the modern science of penolgy looks 
rather to the certainty .of punishment 
that to capricious severety in occasional 
cases for the discouragement of crime. 
We think, therefore, that the conviction 
under section 153A should be set aside 
and the accused acquitted and discharged 
under that section and that: the con- 
viction under 124A should be upheld but 
the sentences reduced to one of one year's 
rigorous imprisonment. 


P. B. A, & K.S. D. Revision allowed 


———— 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 320 or. 1923. 
June 28, 1923. f 
Present:—Sir Grimwood Mears, KT., 
Chief Justice. 
GOVIND RAM-—APPLIGANT 
versus 


EMPEROR--Orrosrrs Party, 

Criminal Procedure Code (Act V of 1898), s. 
§1?—Opium Act (I of 1878), ss. °9 (e) 11— 
` Illegally importing opium into British India 
` —Cash found on accused, whether can be con- 
fiscated—Money used in commission of offence. 

Cash found on a person convicted of illegally 
importing opium into British India under section 
9(e) of the Opium - Act, cannot be confiscated 
under any provision of the Act. [p. 105, col. 2.] 

Under section 517 of the Criminal Procedure 
Code only such property can be attached as is 
proved to have been used in the commission of 
an offence. [ibid.] . 

Where a person who has illegally imported 
opium into British India is convicted of an 
offence under section 9 (e) of the Opium Act 
and money is found on him which he has 
received from .a person to whom he profoses to 
sell the imported opium, the money cannot be 
attached under the provisions of section 517 of 
the Criminal Procedure Code as it cannot be 
rae have been used in importing the opium. 
[ibid] 5 

Oriminal revision against an order of 
the Second Additional Sessions Judge, 
Cawnpore, modifying that of the 
Magistrate, First Class, Cawnpore, 

. 
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^ Messrs. G. P. Boys and M. A.* Aziz, for 
the Applicant. 

Mr. R. Maleomson, Assistant Govern- 
ment Advocate, for the Crown. ; 

JUDGMEN' T.—Govind Ram ‘applies 
in revision against the order of the Second 
Additional Sessions Judge of Cawnpore 
who had modified an order of the Magis- 
trate of the First Class of Cawnpore. 
The appellant was convicted under section 
9 (e) of the Opium Act of 1878 as being a 
person who in contraventidn of the Act 
had imported opiuminto British India. 
He was sentenced to 12 months’ rigorous 
imprisonment and a fine of Rs. 1,000. 
His application does not, of course, relate 
in revision to either of these matters 
but it has reference to a sum of 
Rs. 9,000 which when produced before 


. the Court were represented by notes 
cut into halves forming 


two bundles. 
One was in the possession of Govind 
Ram when he was arrested and the 
other halves were in the possession. of 
one Kanhaiya Lal. Also there was 
found on Govind Ram a sum of Rs. 4,700 
in whole notes. 'The Magistrate ordered 
the confiscation of the Rs. 4,700 and of 
the two halves of Rs. 9,000 notes 
representing a total value of Rs. 13,700. 
The Additional Sessions Judge of 
Cawnpore modified this order, declaring 
that there was no evidence by which the 
notes for Rs. 4,700 could be associated 
with the commission of any offence, 
but as regards the other sum of Rs. 9,000 
comprised in the two bundles of half 
notes, he accepted the theory of the 
Crown that these notes represehted the 
payment of imported opium. The 
question is, whether this money con- 
sisting of half notes of Rs. 9,000 was* 
used in the commission of offence | or 
not. Thelearned Judge says "There is 
no direct evidence and it is suggested 
the Crown that the 
inference is irresistible that the half 
notes were intended to be paid at 
Cawnpore to the person who has supplied 
opium while the other half of these 
notes had already been paid at Kotmh. 
This argument appears to be plausible 
and I accept it." We must now see 
whether the inference is as irresistible 
as the Counsel for the Crown put it or 


» 


* 
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whether there is an equally plausible 
defence. Indeed unless the Crown proves 
beyond all fair doubt that this money 
«vas part of the machinery employed for 
the purpose of importing the opium the 
case for the Crown fails. The matter is 
acurious one and the facts which are 
necessary for an understanding of the 
position are as follows. Beyond any 
question opium was being imported 
from the Native State of Kotah to 
Cawnpore im the very early days of 
January, probably the Ist, 2nd and 3rd. 
It wasin fact running into Cawnpore 
on the morning of the 3rd January. 
Govind Ram lives at Kasganj and 
information was conveyed to an official 
that Govind Ram had taken to the 
smuggling of opium. The official, there- 
fore, followed Govind Ram from Kasganj 
to Cawnpore travelling down with him 
in the train which arrived on the 
morning of the 3rd of January. Govind 
Ram and another man Jangi Rai made 
their way to a dharamsala and Sakhavat 
Ali’ Khan, the Excise Inspector, went 
there also. After proper formalities 
Govind Ram was searched and so also 
was Jangi Rai and Rs. 4,700 were found 
on him in whole notes and also half 
notes which represented originally the 
value of Rs.. 9,000. On him were also 
found a Railway receipt and a document 
of an extremely cryptic nature. The 
Railway receipt showed that a consign- 
ment of “maize” contained in 111 bags 
was about to arrive at Cawnpore. They 
went to the station and the train having 
come im some of these bags were 
examined and they did contain maize. 
They also contained in the centre of the 
‘maize, opium and the total amount of 
opium which was carried into Cawnpore 
on that morning and which was covered 
by the Railway receipt amounted to no 
less than 134 maunds. 
Crown have stated that the decision in 
this matter really turns essentially upon 
the meaning which can be extracted 
from the document written in Hindi 
wWitich was found, at the time of search 
of Jangi Rai. Jangi Rai, it may be 
remarked, is a servant of Govind Rai. I 
have had a translation made of this 
document and the translation has been 
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agreed to be correct.» The document is 
unsigned. In form it isa message from 
one person to anofher. It is conceivable 
thatit is the message of Govind Ram to 
the exporter at -Kotah announcipg the 
arrival of the goods and announcing 
that the final payment will be made by 
sending the second batch of the half 
notes. On the other hand there is some 
ground for argument which I will 
develop later on that this letter may 
be that of a man who was a buyer from’ 
Govind Ram. If thisis a letter from a 
buyer of Govind Ram then it seems that 
these documents are unconnected entirely 
with the offence of importing opium 
because what the persons were bar- 
gaining about was opium which had 
already been imported and has come 
into the physical possession of Govind 
Ram. The letter begins “I am coming,” 
Now if that was the letter of Govind 
Ram as importer there seems mo reason 
why Govind Ram should be about to 
undertake another journey to Kotah State, 
but if it was the letter of aman who 
knew that Govind Ram was importing 
stuff to Cawnpore he might, very well 
begin by saying “I am coming”. The 
next phrase is “I have received the 
goods”. That may, of course, refer, on 
the ‘theory that the letter was that of 
Govind Ram, to an assertion that goods 
which had. not then been received by him ` 
were known to be coming on the rail, 
and on the point of being received. This 
letter was not intended to be despatehed 
until after the goods came into his 
possession, but it may very well refer to 
some previous dealings which the writer 
of the letter had had with Govind Ram 
on another occasion. At all events that is 
not an impossible interpretation. “Have 
the goods ready for me". That seems to 
relate to the first three lines of the 
message which says "I am coming". 
“Have*the goods ready for me". This is 
an entirely inappropriate expression for 
Govind Ram if he was the writer of the 
letter, to use because the goods were 
known by Govind Ram to be running to 
Cawnpore but it is exactly the expression 
a man, who is dealing with Govind Ram 
as a buyer of imported opium, would use 
because he would-want to. have as little 
e 
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delay as possible in making away with 
the goods. “Have the -goods ready for 
me. I shall arrive at the Spot". That 
again appears to me to be an expression 
which Govind Ram would not use in 
writing to his Kotah buyer because all 
that had been done. The goods had been 
made ready and there was no reason for 
Govind Ram to go anywhere. Then he 
writes certain figur es which are unintel- 
ligible but the first figure coincides with 
. the number of bags, namely, 111 and that 
no doubt isa direct reference to the eon- 
signment. Now up to the present as far as 
this letter goes itis a letter which has 
phrases completely inapplicable to the 
position of Govind Ram communicating 
with Kotah but entirely applieable to the 
position of a man communicating with 
Govind Ram at Cawnpore. Then there 
follow a series of figures which are wholly 
unintelligible. Then follow the days of the 
week and it may be that his reference “I 
shall arrive at the spot” and the figures 
subsquent to 111 may be a code by which 
Govind Ram would know that he would 
arrive on Monday, Tuesday or Wednesday, 
or such and such a day, but at all events 
itis a letter of a man whois coming 
somewhere to get delivery of something. 
As far as Govind Ram was concerned he 
had already got the delivery that is to 
say the opium was nearing Oawnpore and 
there was no object in his saying “I am 
coming” or requesting that someone 
should “have the goods ready for me". 
Now the letter continues "I have sent 
money through the man." Ihave sent 
half notes through the man". That 
again is consistent with a buyer of this 
opium communicating with Govind Ram 
and saying “I have already sent the 
first halves of the -notes through the man, 
and will send the other halves by post.” 
Then there is some repetition “I have sent 
the half notes through the man and will 


bring the other halves with me". How. 


‘could Govind Ram be saying that he 
would bring the other half notes with 
him on this Kotah transaction. How also 
would he be concluding this letter by 
saying. “Allow the man to weigh and 
pack the goods” when he knew that those 
goods were already on rail and he held 
the Railway receipt, 


-I do that this sum of Rs. 9,000 


I have got to decide, 
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whether in my view the letter is one 
written by, Govind Ram or* written to 
Govind Ram and the considerations I 
have pointed ou$ do not appear to have 
been presented to the Additional Judge 
of Cawnpore. At all events I fedi safe in 
saying this that on an analysis of ‘that 
letter there is certainly no irresistible in- 
ference as was suggested to the, J udge 
that this letter relates to the importation 
transaction. I do not think nfyself it 
does. I think it relates to a subsequent 
transaction. It may prolably relate to 
the particular consignment of opium 
which was captured by the Excise In- 
spector but that is not enough. 

First of all, as regards confiscation, the 
Act of 1878 provides that in any case in 
which an offence under section 9 has been 
committed the poppy from which the 
opium is going to be prepared and the 
cultivated c opium itself may be confiscat- 
ed. It then has a general clause permitt- 
ing confiscation of ‘vessels, packages and 
coverings used in carrying the opium and 
declaring also that vehicles and animals 
shall likewise be liable to confiscation. 
It is not suggested that these rupee notes 
of the value of Rs. 9,000 can be attached 
under any section of the special Act but it 
is sought to bring them in under the 


.general provisions of section 517 of the 


Criminal Procedure Code. The essential 
of that section is that the property or do- 
cument must be proved to have been 
used in the commission of the offence and 
this order of the Additional Sessions 
Judge of Cawnpore must be set aside un- 


` less the Crown make out that these do- 


cuments formed part of the trahsaction of 
importing opium. I do not believe they 
do. I believe that there was some person 
who had an agreement with Govind Rat 
to take off his | hands either a part or the 
whole of the lll packages and the 
numerals which follow after the figure 
of lIl may be some fractional part 
of 111 as well as perhaps indicating 
the time and day upon which this 
purchaser would arrive. Believing as 
was 
money paid’ after the process ofe'm- 
porting opium had come te an end I*am 
of opinion that the Qrown has no right to 
ask for the confiscation of these notes, 
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The order, therefore, will be that as re- 
gards the halves of the notes ef Rs, 9,000 
which were found upon Govind Ram. 
these must be returned to Govind Ram. 
The Court has apparently held for the 
time the other halves which were produc- 
ed by Kanhaiya Lal. As regards the 
halves which were taken by the Court 
from Kanhaiya Lal he is not before the 
Court in any capacity but on his making 
an application to the lower Court for 
restoration the Court will consider on 
what grounds they profess to be holding 
them as against Kanhaiya; I am ofopinion 
that in the circumstances Kanhaiya Lal 
is entitled to their return. The applica- 
tion in revision is, therefore, allowed. 


Z. K. Application allowed. 


RANGOON HIGH-COURT. 
OnrwiNAL Revision No. 334-B or 1923. 
August 6, 1923. 
Present :—Mr. Justice May Oung. 
MAUNG E GYI—AccusEp— 
PETITIONER 
versus ` 
EMPEROR—Oppostre Party. 


Criminal trial—Previows convict—Magistrate, 
duty of—Criminal Procedure Code (Act V of 1898), 
s. 310, analogy of—Evidence Act (I of 1872), s. 54 
—Penal Code (Act XLV of 1860), s. 379-—Theft 
—Identity of stolen property. 

A Magistrate in dealing with a case should not 
allow himself&o be guided in his decision by the 
fact'that the accused has one or more previous 
convictions against him. [p. 107, col. 1.] 

It is not easy for a Magistrate to keep his 
mind entirely free from prejudice when the 
record and Police papers show. that the prisoner 
jn the dock is an ex-convict. But the provisions 
of section 310 of the Criminal Procedure Code, 
whereby, in Sessions trials, all knowledge of 
previous conviction is rightly withheld from Jurors 
and Assessors until after the accused has either 
pleaded, or been found, guilty, indicate the 
importance of the complete exclusion of such 
knowledge when weighing the evidence as to the 
truth or otherwise of the main charge. The 
pringigle underlying this legal provision may 
also be seen in section 54 of the Evidence Act, 
‘under which a previous conviction is declared 
inadmissible against an gccused person except 
where evidence ofgbad character is relevant. 
ip. 106, col. 2; p. 107, col. 1] 
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From the mere fact that a common article of 
clothing similar in pattern and texture to one 
lost by the complainant is found 'in the 
possession of the accused it- cannot be presumed 
that the article was stolen by the accused. [p. 108, 
eol. 1.] : 

Criminal revision from an order of 
the Sub-Divisional Special Power Magis- 
trate, Minbu, in Criminal Trial No. 102 
of 1922. . 


JUDGMENT.—The petitioner was 
convicted of an offence under section 
457, Indian Penal Code, and sentenced 
under that section, read with section 75, 
to undergo three years’ rigorous 
imprisonment. An order under section 9 
of the Habitual Offenders’ Restriction 
Act was also made. His appeal to the 
Court of Session was, summarily dis- 
missed. + : 

On the matter coming before this 
Court on revision, the records were called 
for in view of the following passage in 
the learned Magistrate’s judgment :— 

“I am perfectly certain that the 
accused and his wife who are élever 
rogues, the husband having no less than 
two previous convictions, both for house- 
breaking, must have dyed the longyi 
violet after the theft. It is a pity that 
the name of the informer who saw it 
dyed could not be disclosed, but people 
are afraid to come forward and give 
evidence against such bad characters 
as the accused through fear of their 
vengeance. I hold that the exhibit 
longyi has been satisfactorily proved to 


.be the property of the complainant and 


And 
been found in accused’s 
must have been the 


that it was stolen from his house. 
as it has 
possession, he 
thief." 

I have frequently noticed in such 
cases that Magistrates have, apparently, 
allowed themselves to be guided in their 
decisions by the fact that the accused 
has onéeor more previous convictions, ` 
butlhave never yet come across such 
an open acknowledgment of bias as is 
revealed in this case. It is not, perhaps, 
easy to keep the mind entirely free from 
prejudice when the record and Police 
papers show that the prisoner in the 
dock is an ex-convict. But the provision 
of section 310, Code of Crimin 
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Procedure, whéreby, in Sessions trials, 
all knowledge of previous conviction is 
rightly withheld , from Jurors and 
Assessors until after the accused has 
either pleaded, or been found, guilty, 
indicate the importance of the complete 
exclusion of 
weighing the evidence as to the truth or 
otherwise of the main charge. The 
principle underlying this legal provision 
may also be seen in section 54, Indian 
Evidence Act, under which a previous 
conviction is declared inadmissible 
against an accused person, except where 
evidence of bad character is relevant. 
The charges in the present case were 


correctly framed. The case for the 
prosecution having closed and the 
accused having been examined, the 


Magistrate proceeded to ask him whether 
he had been previously convicted as set 
out in the record, and on his admitting 
the convictions, framed charges under 
sections 457 and 75, Indian Penal Code 
(the latter on Form U. B. Judicial 
Criminal 80). The practice in most 
Districts in Lower Burma has been to 
postpone the putting of the question 
regarding previous convictions till the 
conclusion of the whole trial (including 
the evidence for the defence). This 
practice was no doubt adopted on the 
analogy of section 310, Code of Criminal 
Procedure, but that section does not 


apply to trials before a Magistrate. In. 


a recent case, Dehri Sonar v. Empéror 
(1), it was contended “that the trial 
has been vitiated by the admission of 
the evidence of previous conviction 
prior to this accused entering upon his 
defence,” but the Bench held in almost 
exactly similar circumstances that there 
was no illegality or irregularity in the 
Magistrate’s procedure. Too early an 
admission of evidence as to previous 
conviction may possibly result in the 
accused’s being prejudiced, but where, 
under the system now in fotce, the 
fact ‘of previous conviction is made 
known to the Magistrate before he even 
begins the trial, there seems to be no 
particular object in waiting till the end 


(1) 77 Ind. Cas. 991; 50 ©. 367; (1923) A. I. R. 
C107; 25 Or, L. J, 527. 
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of the trial in order to question the 
accused regarding it. Be th&t as it may, 
in the present case itis clear that the 
learned Magistrate was influenced by his 
knowledge of the previous bad character 
of the petitioner. . 

Apart from his bad character, the 
evidence to establish that the accused 
was the thief does not bear’ scrutiny. 
All that appeared against him was a 
presumption arising from th$ recent 
possession:of what was alleged to be 
stolen property; unless*this property 
(a longyi) was clearly shown to have 
been the complainant's and to have 
formed part of what has been stolen, a 
conviction could not be had. 

The longyi was a woman's silk 
Arakanese longyi with red and brown 
stripes—admittedly a common article of 
wear, and not shown to be beyond the 
petitioner's means. The complainant’s 
wife professed to identify it by means 
of two short rows of stitches near the 
waist-band where the cloth » had 
apparently been torn. The First Infor- 
mation Report (which was not made till 
after the discovery of the longyi in the 
petitioner's house) contains the statement 
that the complainant's wife had stitched 
a tear at the lower edge of the longyi, 
i.e, the side opposite to the waist-band. 
It is possible that the garment had been 
turned upside down and the waist-band 
re-stitehed, but, considering that the 
complainant had ample opportunities of 
examining it before he laid his com- 
plaint, the discrepancy is not without 
weight and no attempt has been made 
to explain it. J ` 

A point has been made on the 
headman’s evidence “that the complain- 
ant and his wife described the longhi 
to him when reporting the theft and that 
the woman told him. about the two 
small stitches." This is how the 
evidence is quoted in the judgment. A 
reference to the headman’s evidence 
shows that the quotation is altogether 
misleading. It is not a fact that the 
wife told him of the stitches before the 
longyi was discovered. All he *fays 
regarding the report of the theft is*that 
the longyi was degcribed to him; this 


can mean nothing more than that he 
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was told of a red and brown silk 
Arakanese elongyi. Six days after the 
exhibit. longyi had been discovered, a 
Police Officer showed it to the complain- 
ant's wife and she then'pointed out the 
stitches.» It is here that the headman 
says, "She had told me about the tears 
near the waist-band." He does not say 


“when he was told this and it may have 


been after the discovery. It must be 
remembered: that the husband was 
present when it was found and examined 
it closely. . : 
Another point discloses an illegality 
which is surprising in the case of a 
Magistrate with many years’ experience. 
The complainant was allowed to state 
what he had heard from an informer, 
whose name he refused to disclose, 
namely, that the informer had_seen the 
complainant’s longy? dyed violet. This 
was not elucidated until the complainant 
had been re-called to give further 
evidence. In his original deposition, 
the complainant had said that when. he 
saw the longyi in the accused's house 
he picked it up because he thought his 
longyi must have been dyed a different 
colour! This is quite irreconcilable with 
his later statement that he had heard 
of the change of colour before he went 
to the house. And although he says he 
thinks that he told the headman of the 
information he had received, the latter 


does not support him in this. Hence, , 


not only was palpably hearsay evidence 
admitted in contravention of a clear 
provision of law, but that evidence has 
been assigned an importance out of all 
proportionsto what it was worth. 

Finally, the argument that, because 
the longyi had been dyed a different 
aplour, guilty knowledge can be assumed, 
begs the s ee as 

7 hip of the longyt. 

m Oa is thus left with the fact 
that a common article of clothing 
similar in pattern and texture to one 
lost by the complainant was found in 
the petitioner's possession and with 
doubtful proof of identity based on the 
stibehes near the waist-band. _ 

There was some defence evidence as 
to the petitioner's wife having been 
seen to wear a lofgyt of this kind, 
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which was in no way inferior to similar 
evidence given by the prosecution. 

Iam of opinion that [he prosecution failed 
to establish beyond reasonable doubt that 
the longyi found in the petitioner's house 


belonged to the complainant and .that, 


therefore, the petitioner is entitled to an 
aequittal. In all probability the learned 
Magistrate would have arrived at the 
same conclusion if he had rejected the 
hearsay evidence as he should have done 
and if he had been able to keep the 
previous convictions out of sight. 

The conviction and sentence, and the 
order of- restriction, are set aside. The 
longyi will be returned to the petitioner. 


Z., K. Conviction set aside. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. - 
CRIMINAL REVISION APPLICATION 
No. 163 or 1923. 
December 17, 1923, . 
Present:—Mr. Kincaid, J. C., and 
Mr. Aston, A. J. C. 
ALLIBHOY JIVRAJ—PETITIONER 
versus 
EMPEROR—Opprosire Parry. 

Criminal Procedure Code (Act XVIII of 1923), 
s. 188—0 ffence committed outside British  India— 
Certificate of Political Officer or Local Government, 
necessity of—-Proceedings, whether can be continued 
in absence of certificate. 

Where an offence has been committed without 
and beyond the limits of British India by a native 
Indian subject of His Majesty it cannot be inquired 
into in British India in the absence of the certificate 
of a Political Agent or the Local Government, as 
the case may be, as required by section 188 of the 
Criminal Procedure Code but although the inquiry 
in such a case cannot be proceeded with in the 
absence df the sanction required under that sec- 
tion, the proceedings may be continued in the event 
of such sanction being ‘subsequently obtained. 
[p. 110, col. 1.] 

In ve Rambharthi Hirabharthi, 77 Ind. Cas. 189 ; 
47 B. 907 at p. 911; 25 Bom. L. R. 772; (1924) A I. R. 
(B. 51; 25 Cr. L. J. 333, Emperor v. Sakharam 
Panda, 7 Ind. Cas. 934; 12 Bom. L. R. 667; 11 Or. L. 
J. 548, Emperor v. Mahamad Buksh Kareim Buksh, 
$ Bom. L. R. 507; 4 Or, L, J, 49, followed, 
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Application to revise an order of the 
Special First Class Magistrate, Keamari, 
(Karachi) dated the 27th August 1923, 
directing a bailable warrant to issue for 
an offence under section 409 of.Indian 
Penal Code. 

Mr. D. N. O'Sullivan, 
plicant. 

Mr. Motiram Idanmal, for the Op- 
ponent. : 

Mr. T. G. Elphinston, Public Prosecutor, 
for the.Crown. 

JUDGMENT. 
‘Aston, A. J. C.—This is an appli- 
cation under sections 435 and 165 of the 
Criminal Procedure Code for the revision 
of an order passed by the learned Special 
First Class Magistrate, Kiamari who 
directed a bailable warrant to issue 
against the accused for an offence under 
section 409 of the Indian Penal Code. 
The complaint against the accused was 
that he had committed criminal breach 
of trust as a gumashta partner of the 
complainant. The accused had been 
sent to Basra to conduct the business of 
the firm, goods had been sent to the ac- 
cused from Karachi and elsewhere. These 
goods, according to the complainant's 
allegation had been disposed of at Basra 
and the accused had to remit the sale- 
proceeds to the complainant at Karachi. 
The accused, however, failed to account 
for the goods in Karachi. When asked 
to do so, he stated that he would account 
on arrival at Karachi. But instead he 
‘engaged a passage to Bombay by the 
steamship Varsowa and took with him 
certain moneys to the extent of about 
Rs. 4,000 and the account-books. The 
sanction of the Local Government has not 
been obtained under section 188 of the 
Criminal Procedure Code. The steamship 
Varsowa however touched at Karachi 
.on her way to Bombay and the coraplain- 
ant filed a complaint and asked for 
process. 

I am of opinion that section 188 as 
amended by the words “ Notwithstanding 
anything in any of the preceding sections 
of this Chapter " expresses what was also 
the intention of the Legislature in section 
188 of the Criminal Procedure Code (Act 
V of 1898) and that in absence of the 
sanction of the Local. Government. the 


for the Ap- 
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alleged offence cannot be inquired into. 
But although the inquiry in à case, were 
the sanction of the Local Government is 
required under section 188, cannot be 
proceeded with in the absence of a sanc- 
tion under that section, there is nothing 
to prevent proceedings being continued 
in the event of such sanction being sub- 
sequently obtained. See In re Ram- 
bharthi Hirabharthi (1), Emperor v. 
Sakharam Panda (2)and Emperor v. Ma- 
hamad Buksh Kareim Buksh (8). We are 
asked to quash the proceedings but in 
view of the principle above mentioned 
I consider it undesirable to use language 
which might prevent the offence from 
being tried on the merits and result in 
the accused being acquitted on what 
might turn out to be a mere technicality. 
lam, therefore, of the opinion that it is 
undesirable to pass an order which might 
be construed as an order of acquittal. I 
think the better procedure to adopt i$ to 
return the record to the learned Magis- 
trate inviting his attention to the fact 
that under section 188 he has no jurisdic- 
tion to inquire into this alleged offence 
in the absence of the sanction of the Local 
Government. So faras the continuance 
of the proceedings is concerned I think 
it would be open to the learned Magis- 
trate to afford the complainant a reason- 
able time within which to obtain such 
sanction if he thinks fit. 
I would return the record accordingly. 
Kincaid, J. C.—I have little to add 
to the judgment of my learnedebrother. 
The accused was a partner and an agent 
of a Karachi firm with a branch at Basra. 
The accused was putincharge of thee 
Basra branch and, according to the 
complainant's story misappropriated 
property there and committed an offence 
under section 409. The complaint was 
lodged by the complainant before the 
Special First Class Magistrate, Keamari 
and thereafter the accused approached 
the Judicial Commissioners Court to 
have the proceedings under this cam- 
. . * 
(1). 77 Ind. Cas. 189; 47 8. 907 at p. 911; 25 Bom. 
L. R. 772; (1924) A. I. R. (B.) 51; 25 Or. L. J. 333. 
(2) 7 Ind. Cas. 934; 12 Bom. L. R. 667; 11 Or! 


L. J. 543. 
Q) 8 Bom: L R007; $ Or L J, 49. 
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plaint quashed. The learned Judicial 
Commissioner and Kemp,A. J. C., refused 
to’interfere at that stage because they 
consideréd that it was not possible for 
them to decide definitely one way .or the 
other whether the Magistrate had jurisdic- 
tion ornot. To use the words of Kemp, 
A.J. O. “It may, of course, appear at 
the inquiry that there are facts which 
will give the Magistrate jurisdiction 
under sections 177, 183 but at present we 
are unable to say more than that the 
Magistrate should ascertain the facts and 
jf when he does so he decides he has 
jurisdiction that will be time enough to 
come to us”. The learned Magistrate 
has now continued the inquiry and has 
come to the conclusion that he has juris- 
diction. The accused has, therefore, again 
sought the aid of this Court. Whatever 
the state of the law before the amended 
Criminal Procedure may have been and 
on this point authorities differ, we hold 
that the Criminal Procedure Code as now 
amended has placed the question beyond 
doubt. It has been argued by Mr. 
Motiram, the learned Pleader for the 
opponent, that section 188 requires a com- 
plete offence to have been committed. 
But the words added to the proviso 
“ Notwithstanding anything in any of the 
< preceding sections of this Chapter" show 
that this view is unsustainable. Section 
181 and section 179 upon which the 
learned Pleader relied are sections within 
“this Chapter” and since section 188 
declares. that they shall not affect the 
provisions of sections 188, we cannot 
now consider them. We hold that where 
an offence has been committed in foreign 
territory by native Indian subjects of His 
Majesty even though the British Indian 
Courts would ordinarily have jurisdiction 
to try the offence by reason of section 179 
and section 181 the certificate of the 
Political Agent, or, where there is no 
Political Agent, the sanction of the Local 
Government is necessary. 
. Tt is common. ground that no sanction 
of fhe Local Government or the Political 
Agent has Ween filed in this case and 
Mr. O'Sullivan, thedearned Counsel, who 
has argued the case for the applicant 
and who merits our thanks for tha care 
with which he has presented it to us, has 
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contended that thee absence of such a. 
certificate makes the whole proceedings 
against his client void ab initio. There 
are certain rulings of the Allahabad High 
Court which lend support to his view, 
but the Judges of the Judicial Commis- 
sioner’s Court have, always paid peculiar 
deference to the rulings of the High 
Court of Judicature at Bombay. Two 
rulings of that Court have been brought 
to our attention. They support the con- 
trary view. They are Emperor v. Maha- 
mad  Buksh Kareim Buksh (8) and 
Emperor v. Sakharam Pandu (2). In 
the latter ruling occur these words, which 
place the matter beyond any ambiguity. 

“The proviso to section 188 requires 
that such an offence, i.e., an offence com- 
mitted within the limits of the Native 
State should not be inquired into without 
a certificate of the kind mentioned in 
section 188 of the Code of Criminal 
Procedure. There is nothing in the 
language of the proviso making illegal 
the obtaining of the certificate after the 
complaint has been filed and the inquiry 
has begun or been completed to the ex- 
tent that has happened in this ease ". 

In other words the defect in the pro- 
ceedings due to the absence of the 
certificate as required under section 188 
can be cured by the subsequent produc- 
tion of such certificate before the proceed- 
ings have reached the stage, at any rate, 
of framing a charge. As matters stand, 
the learned Magistrate cannot now go on 
nor continue the proceedings against the - 
accused. 

We must, therefore, return the papers 
to him. It is open to the learned Magis- 
trate, if he thinks fit to give the com- 
plainant a reasonable time within which 
to obtain either the certificate of the 
Political Agent or the sanction of the 
Local Government whichever is neces- . 
sary in this particular case. The matter, 
however, lies within his discretion. 

P. B. A. Å Z. K. Record returned. 
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‘LOWER BURMA CHIEF 
. COURT. 
Criminal Revision No. 399-B or 1922. 
hi July 20, 1922. 
Present :—Mr. Justice Maung Kin. 
EMPEROR—PETITIONER 
versus 
RAMBAHADUR RAI—HRESPONDENT. 
Burma Military Police Act (XV of 1887), s. 6 (b), 
offence under—Adjutant of Rangoon Military 
Police Battalion, jurisdiction of. : 
the case of Rangoon an offence under 
section 6: (b) of the Burma Military Police Act is 
triable exclusively by the Lower Burma Chief 
Court and the Adjutant of the Rangoon Military 
Police Battalion who is merely a Magistrate of 
bos First Class has no jurisdiction to try such an 
offence. 


: Reference made by the District Magis- 
trate, Rangoon, in his Criminal Revision 
No. 114 of 1922. 


. REFERENCE.—In this case Ram- 
bahadur Rai a sepoy was tried for 
assaulting a Senior Officer with a kukri 
and convicted. 


2. The Magistrate passing the order 
was the Adjutant of the Rangoon Military 
Police Battalion. He exercises Ist class 
powers (see Notification Judicial Depart- 
ment No. 266, dated 28th August 1899, 
reproduced in page 204 Appendix 12 (c) 
of Military Police Manual.) 


3. The whole proceeding is void under : 


Section 530, Criminal Procedure Code as 
the First Class Magistrate has no jurisdic- 
tion to try a case under section 6, Burma 
Military Act as offences punishable under 
that section are according to the Second 
Schedule of the Criminal Procedure Code 
only triable by the Court of Sessions 
(see also opinion of Government Advocate 
reproduced on page 204 ofthe Military 
Police Manual.) 


^4. It is suggested that the Chief Court 
should take action under section 439, 
Oriminal Procedure Code, as the trial 
was void and the offence a very serious 
one that should come before a competent 
Magistrate for committal to Sessions. 
5. The man was received into Jail on 
5th May 1922 and has, therefore, undergone 
one month and 14 gays’ imprisonment 
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(rigorous or simple is not stated in the 
judgment or the,warrant.) 

6. I recommend the proceedings óf 
the Adjutant (First Class Magistrate) of - 
Rangoon Military Police Battalion be set 
aside as void and an enquiry, ordered 
with a view to committal to Sessions. 

7. The sentence need not be sus- 
pended. M 

ORDER.—The Adjutant of the Ran- 
goon Military Police Battalion is by 
virtue of Judicial Department Notifica- 
tion No. 266, dated 28th August 1889 a 
Magistrate of the First Class for the pur- 
pose of enquiring into and trying any 
offence committed bya Military Officer 
and punishable under the Burma Mili- 
tary Police Act (Burma Act XV of 1887) 
as amended by Burma Act IIT of 1889. 

' Rambahadur Raia sepoy ofthe Ran- 
goon Military Police Battalion was tried 


‘for assaulting a Senior Officer with a 


kukri before the Adjutant of that 
Battalion and convicted and sentenced 
to two years. Whether the imprisonment 
was to be simple or rigorous was not 
stated. 

The offence for which the sepoy was 
tried and sentenced was one under sec- 
tion 6 (b) of the said Act. 

It is punishable with transportation for 
life, or for a term of not less than seven 
years or with imprisonment for a term 
which may extend to 14 years. 

The Second Schedule of the Criminal 
Procedure Code makes offences against 
laws other than the Indian Penal Code 
triable exclusively by the Court of 
Sessions, if they are punishable with 
transportation or imprisonment for seven 
years or upwards. In the case of Rangoon 
under the provisions of the Lower Burma 
Courts Act of 1900 such offences would 
be triable by the Chief Court. Therefore 
the offence in question is triable-by the 
Chief Court exclusively and the Adjutant 
in trying the case to the finish did so 
without jurisdiction and his proceedings 
are void. In the exercise of the power. 
of this Court under section 439, Crimin 
Procedure Code I “declare tthe convic- 
tion and sentence void and set them 
aside and I direct the Magistrate (the 
Adjutant) do commit the accysed to stand 
his trial before this Court: The accused 
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will henceforth be treated as an under- 
trial prisoner for the «purpose of this 
Court. , 


Z. K. Conviction set aside. . 


ALLAHABAD HIGH .COURT. 
CRIMINAL Revision No. 416 or 1923. 
November 16, 1923. 

Present :—Mr. Justice Kanhaiya Lal. 
Kuar JASWANT SINGH AND OTHERS. 
—APPLICANTS ` 

versus 


EMPEROR—Opposits Parry. 

Criminal Procedure Code (Act V of 1898), s. 208 
— Order of committal, when to be passed—Magistrate, 
duty of—Failure to tuke defence evidence, effect of. 

Section 208 of the Criminal Procedure Code 
requires that the order of committal should not be 
passed till the Magistrate has heard the complain- 
antand taken such evidénce as may be produced 
in support.of the prosecution or on behalf of the 
gin. f f 7 

Where, after the evidence for the prosecution 
was heard in a case and the statements of the 
accused persons were taken down, the Magistrate 
framed a charge without asking them whether they 
had any evidence to produce, and rejected an 


application made on their behalf asking that 


certain witnesses should be summoned : f 

Held, (1) that it was obligatory on the Magistrate 
to record such evidence as the accused wanted to 

roduce ; ° . ! 

(2) that since he failed to discharge the duty 
imposed on him by law, the order of committal was 

» bad and ought to be set aside. 

Queen-Empress v. Ahmadi, 20 A.264; A, W. N. 
(1898) 52; 9 Ind. Dec. (w.s.) 530 and Emperor v. 
Muhammad Hadi, 26 A. 177; A. W. N. (1903) 215, 
followed. "P < 

Oriminal revision from an order of the 
Magistrate, First Class, Agra, dated the 
]4th July 1923. : 

Mr. G. W. Dillon, for the Applicants. 

. The Assistant Government Advocate, 
far the Crown. 
e JUDGMENT .-~This i 
cation askihg the Court to set aside an 
order of committel under t 
of the Penal Code. Section 208 
requires that the order of committal 
should not be passed till the Magistrate 
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is an appli- 


section 395 
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has heard the.complainant and taken 
such evidenee as may be produced in 
support of the prosecution or on behalf 
of the accused. The complaint against 
the accused persons was originally made 
under section 342 of the Penal 
Code. After the evidence for the 
prosecution was heard and the -state- 
ments of the accused persons were 
taken down, the Magistrate framed a 
charge against. the accused under sec- 
tion 395 ofthe Penal Code without 
asking the accused whether they 
had any evidence to produce. After 
the charge was read over and explained 
to them an application appears to have 
been made on their behalf, asking that 
certain witnesses should be summoned. 
That application is not on the record; 
but Mr. Dillon, who appears on behalf, 
of the accused, has satisfied the Court 
from a certified copy which he had in his 
possession that such an application was 
made, and the order passed by the 
Trying Magistrate was that he could 
not entertain it, because it had, been 
made after the charge had been framed 
and while he was writing the order of. 
committal. The learned Magistrate also 
considered that it would be a waste of 
time to record-the evidence. It was, 
however, obligatory on him to record 
such evidence as the accused wanted 
to produce. He put no question to them 
about their evidence, and as has been 
held lin Queen-Empress v. Ahmadi m 
and Emperor v. Muhammad Hadi (2) 
he failed to discharge the duty imposed. 
on him by law and passed an order. 
of committal without considering the 
defence. The order of committal is, 
therefore, set aside and the case sent back 
to the Trying Magistrate with a direc- 
tion that he should summon and examine 
the witnesses which the accused may 
like to produce and then proceed: accord- 
ing to.law. The application aforesaid 
should be. traced and placed upon the 
record, 


Revision allowed ; 
Order of Committal set aside. 
(1) 20 A. 


264; A. W. N. (1898) 52; 9 Ind. Dec, 
(i. s.) 530. : 
(2) 26 A. 110. A. W. N. (1902) 212. 
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LAHORE HIGH COURT. 
CRIMINAL APPBAL No. 969 or 1923. 
December 5, 1923. 
Present:—Mr. Justice Scott-Smith and 
. Mr. Justice Fforde. 

BAGH SINGH AND OTHERS—CONVICTS—- 
APPELLANTS 
versus 
EMPEROR-—RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 100, 141 
(fourthly)—Right of private defence, extent of— 
Unlawful assembly—‘To enforce right," meaning of 


—Persons in possession repelling attack, whether 
unlawful assembly. s 

The phrase “to enforce a right" in section 141 
(fourthly) of the Penal Code can only apply when 
the party claiming the right has not possession over 
the subject of the right: It has no application to the 
case of persons who being in possession of a right 
attempt to maintain that right. [p. 115, col. 1.] 

Ram Nandan Prosad Singh v. Emperor, 20 Ind. 
Cas. 623; 17 O. W. N. 1132; 14 Cr. L. J. 463, relied 
on. 

Persons who are using canal water in good 
faith cannot be said to constitute an unlawful 
assembly if they. resist and repel'an aggression in 
order to maintain the right of which they are in 
possession. [ibid 

The extent to which the exercise of the right of 
self-defence is justified depends not on the actual 
danger but on whether there is & reasonable appre- 
hension of such danger. [p. 115, col. 2.] 

Alingal Kunhinayan v. Emperor, 28 M. 454; 3 Cr. 
L. J. 43, relied on. 


Criminal appeal from an order of the 
Additional Sessions Judge, Ferozepore, 
dated the 30th July 1923. 

Lala Mool Chand, R. S., for Messrs. 
Abdul Aziz, J. M. Mackay and M. Sleem, 
and Khalifa Hakumat Rai, for the Appel- 
lants. 

Lala Jai Lal, R. B, (Government 
Advocate), for the Respondent. 

J UDGMENT.—On the 25th of March 
1923 at about 8 a. m. a fight took place in 
the village of Luudewala in the Feroze- 
pore District over irrigation turns in 
which Mal Singh, son of Roda Singh, was 
killed by a gun-shot wound; Mangal 

.Singh, P. W. No. 11, received two glight 
injuriesto the ankleand knee; Bagh Singh, 
appellant, received four lathi injuries 
on the head: and one on the shoulder; and 
Man Singh, appellant, received two blows 
on the head and one on the left knee. In 
connection with this affair Bagh Singh, 
Harnam Singh, Man Singh, Kehr Singh 
and Raja were tried for murder under 
sections 302/149, Indian Penal Coda, 
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Bagh Singh was convicted by thé Sessions 
Judge of murder and was sentenced to 
death and the sentence of death is before 
us for confirmation under section 374, ' 
Criminal Procedure Code. 'The other 
four persons were convicted of rioting 
under section 147, Indian Penal. Code, 
the Court holding that the murder was 
not committed in the prosecution of the 
common object of the unlawful assembly, 
and were sentenced to two years' rigorous 
imprisonment each. They have filed à 
joint appeal through Counsel. 

Tt is common ground that Mal Singh 
and his brothers, Bhan Singh and 
Mangal Singh, commenced to irrigate 
their fields in the afternoon of the 24th 
of March and that at about 8 o'clock on 
the following morning Bagh Singh, 
rightly or wrongly, diverted the water to 
his fields. It is also admitted that when 
Mal Singh and his brothers found that 
the water had been cut off from their 
fields they went upstream in order to see 
what was the cause. Itis also admitted 
that Gharibu, Santa Singh and Sucha, 
D. W. Nos. 1, 2 and 3, their siris, accom- 
panied them or followed them at a few 
karams distance. There can be no doubt 
from the evidence that all these six 
persons arrived at the scene of the oc- 
currence in’a body. According to the 
prosecution, the five appellants were at 
the spot where the water had been divert- 
ed, Bagh Singh being armed with a gun, 
Kehr Singh with a takwa and the other 
three appellants with dangs. It should 
be noted that Man Singh is the father 
of Bagh Singh and Raja; arnam 
Singh is the sister's son of Man 
Singh, and Kehr Singh is his brothers, 
son. It is alleged by the prosecution 
witnesses that on arrival Mal Singh got 
into the water and began to demolish the 
band which Bagh Singh had made in 
order that the water should again flow 
in the direction of Mal Singhs and his 
brothers fields. Bagh Singh told him 
to desist from doing this and when ha 
refused to do so fired at him. Mal Singh 
according to the First Information Report 
is said to have fallen dowi and died 
immediately. Bagh Singh is said to 
have fired another shot at Bhan Singh, 
who threw himself on the, ground and 
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on that account was not hit by the shot. 
Mangal Singh then struck Bagh Singh 

with a dang on his head and a second 
blowssmashed his gun- which fell down. 
` The story for the defence on the other 
hand is that the complainants' party were 
the aggressors and that the gun was 
firéd by. one. Dhani and not by Bagh 
Singh. The eye-witnesses produced by 
the . prosecution are Bhan Singh and 
Mangal Singh, brothers of the deceased 
Mal Singh, and Hazara “Singh and 
Nikka Singh; his cousins. All these men 
are very highly interested in the prosecu- 
tion. Gharibu, Santa Singh and Sucha, 
who were admittedly present and were 
on the- side of Mal Singh at the time 
of the occurrence gave evidence in 
support of the defence story. Gharibu's 


`- evidence has been rejected by the learned 


Sessions Judge on the ground that 
his brother-in-law belongs ‘to the same 


` village to which the wife of Dan Singh. 


; Zaildar belongs, Dan Singh being a 
near relation of Kehr Singh appellant. 
This was, in our opinion, no sufficient 
' ground for rejecting his evidence. The 
evidence of Santa Singh :and Sucha has 
been brushed aside on the ground that 
they are collaterals of the Zaildar, but, 
' on the other hand, it must be remembered 
. that both they as well as Gharibu are 
- siris of Bhan Singh and Mal Singh and 

were on their side at the time ‘of the 
- occurrence. Under the circumstances 
' it appears to us that the evidence of these 
defence witnesses is just as good as that 


of the jnterested witnesses produced on - 


*the side of the prosecution. The plan 
shows‘that Mal Singh was killed at a 
: spot five karams distant trom the. water- 
course, and, therefore, the evidence given 
by the prosecution witnesses to the effect 
that he was shot while standing in the 
water cannot be believed. The prosecu- 
tion witnesses wanted to make the case 
` as serious as possible by stating that the 
deceased was shot while bending down 
- and attempting to remove the band. 
: Arguments have been addressed to us 
-as to whether Bagh Singh was entitled 
to take thé water at the time when he 
did. It is admitted that Mal 
and his brothers. had finished their 
allotted turn before 8 A. M. on the morn- 
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ing of the 25th of Mar ch, but it is stated 
that i in those days the villagers were not 
taking water according to strict turns, 
but that when they began to water their 
fields they went on doing so until they 
had finished their fields whether their 
truns had come to an. end or not. This 
seems to be rather extraordinary arrange- 
ment but it is borne out by Ramditta 
Mal, D. W. No. 4, Mir ab Sahukar of 
the village. He states that Bagh Singh 
took the water from the complain- 
ants’ party at 6-45 or 7 a. m. on the 24th 
of March. He says “I told him that Mal 
Singh had got it (i. e. the turn) He 
enquired from me whether he could take. 
his remaining one pehr. I told him that 
he could do so." If this evidence is to be 
believed, Bagh Singh took the water in 
good faith whether he was’ actually 
entitled to do so or not. . In the view 
that we take of the law it does not much 
matter whether he was really entitled to 
take the water or not. There is no clear 
evidence to show that all the other 
appellants were with Bagh Singh at the 
time when he took the water, but we 
have no doubt that even if they were not 
present. then they assembled shortly 
afterwards and waited with him in order 
to maintain possession of the water. 
Now, the first question which we have 
to decide is whether this appellant and 
his companions were at that time 


. members of an unlawful assembly. It 


does not appear tous that in taking 
possession of water as he did Bagh Singh 
committed any offence. In our opinion 
the acts of him and the others with him. 
amounted. merely to a civil trespass as 
laid down in a somewhat similar case, 
Ganouri Lal Das v. Queen-Empress (1). 
The -object of the alleged unlawful 
assembly as entered in the charge 
(see page 2 of the paper-book) 
was*to prevent the complainants’ party 
the "water. It does not. 
appear to us that this object comes with- 


.in tlie pürview of section 141 (fourthly), 


Indian Penal Code, which lays down, that 
an assembly of five or more persons is 
designated an ‘unlawful assembly; if 


m 16 C. 206; 13 Ind. Jur. 297; 8 Ind. Dee. (s. s.) 
3T. : . 
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the common object of the persons” compos- 
ing that assembly be by means of crimi- 
nal force, or show of criminal force to any 
person, to take or obtain possession of 
any property or to deprive any person of 
the enjoyment of 4 right of way, or of the 


use of water or other, incorporeal right. 


of which he is in posse$sion or enjoyment, 
or to enforce any right or supposed right. 
At. the time the appellants were in 
possession of the water and their inten- 
tion was to maintain that possession and 
not to enforce any right or supposed 
right. 'This was the view taken in 
Ram Nandan Prosad Singh v. Emperor 
(2), where it was stated that the phrase 
.'to enforce a right' can only apply when 
the party claiming the -right has ‘not 
possession over the subject of the right 
and therein lies the distinction between 
‘enforcing a right’ and ‘ maintaining a 
right’. A party in possession is entitled 
to resist and repel an aggression and his 
action in so doing would be in the main- 
tenance of his right. We entirely agree 
with this dictum and we hold that the 
: appellants whose object was merely to 
maintain possession over the water did 
not constitute an unlawful assembly with- 
in the meaning of section 141, Indian 
Penal Code. 

Mangal Singh stated that out of his 
party Mal Singh and Bhan Singh had 


kahis while he ‘admitted that he himself f 


had a dang with which he struck Bagh 
Singh one blow on the head. Nikka 
Singh, however, stated in- the Court of 
the ‘Committing Magistrate (see page 14 
line 37 of the paper-book) that the com- 
plainants’ party threw away their kahis 
‘when they started upstream ‘and took 
dangs with them and. that Sucha and 
Santa Singh had also dangs. We have 
no doubt that they were all armed with 
dangs and that their-object was by criminal 
force or show or criminal force to enforce 
their own right to the use of the water. 
The Doctor found four injuries on Bagh 
Singh’s head. Bhan Singh stated that 
Mangal Singh struck one blow on the 
head of Bagh Singh ; Mangal Singh him- 
. self admits that he str uck two blows and 


17 O. W. N. 1132; 14 Cr, L 


(2) 20 Ind. Cas 623; 
J, 463. . 
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Hazara Singh states that he struck three 
Asa matter of fact he received 
four blows altogether on the head and 
one on the shoulder, and his father Man 
Singh received two blows oi the head 
and one on the knee." On the side of the 
complainants the only person injured in 
addition to the deceased was Mangal 
Singh who received two slight fnjuries 
as already stated. Considering the inter- 
ested nature of the prosectttion evidence 
and the fact that the appellants’ party 
received more numerous injuries than the 
members of the complainants’ party we 
are unable to accept the version given hy 
the prosecution witnesses that Bagh 
Singh fired his gun before he himself was 
struck. All the circumstances and the 
probabilities of the case lead to the infer- 
ence that the deceased's party were the 
aggressors and that they attacked Bagh 
Singh and his companiéns. and that Bagh 
Singh seeing that he was being attaeked 
by à number of men armed with luthis 
fired his double barrel gun. Two shots 
were certainly fired but having regard to 


^. the distribution of the wounds on the 


body of the deceased it appears to us 
quite probable that both the shots were 
fired at him either simultaneously or at a 
very short interval apart. The question 
then is whether Bagh Singh exceeded his 
right of self-defence in thus firing. It 
was laid down in Alingal Kunhinayan 
v. Emperor (3) that the extent to which 
the exercise of the right of self-defence 
is justified depends not on the actual 


: danger but whether there wasta reason- 


able. apprehension of such danger. Hav- 
ing regard to section 100, Indian Penal 
Code, we are clearly of opinion that Bagh - 
Singh was justified in firing his gun at 
his assailants because the assault which 
they had committed upon him was such 


-as might reasonably cause the apprehen- 


sion that death or grievous hurt would 
otherwise be the consequeuce of such 
assault. We, therefore, consider that even 
if Bagh Singh and his party were not 


‘entitled to take the water when they «hid 


they were fully justified in defending 
themselves agaiust the assault committed 


(3) 28 M. 454, 3 Cr. L, 7. 43, * 
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upon them by the members 6f the deceas- 
ed’s party. 

. We, therefore, accep? the appeal and 
setting aside the convictions and senten- 
ces acquit all the appellants and direct 
that they be -forthwith released from 
custody. 


.Z. M. Appeal accepted. 


ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 785 or 1923. 
' November 14, 1923. 
. Present :—Mr. Justice Stuart. 
ABDUL QAIYUM KHAN-—APPELLAN 
e versus : 
EMPEROR-—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 126— 
Complaint 
disclosed not triable by Magistrate—Order directing 
prosecution-—Procedure. : 3 

A complaint was filed in the Court of a Magis- 
trate of the Second Class stating that the accused 
‘was E to cheat the complainant and re- 
questing that he should be punished. The Magistrate 
held:a judicial enquiry into the matter and dis- 
covered that there were prima facie grounds for 
pies apa 4 against the accused under sections 467 
and 471 of the Penal Code. He accordingly made an 
order under section 476 of the Criminal Procedure 
Code directing the prosecution of the accused 
under those sections. The accused was, therefore, 
tried and convicted of offences under those sections 
by'a competent Magistrate: 

‘Held, that the procedure followed by the Second 
Class Magfistrate was perfectly correct. 


Criminal appeal against an order of 

the Sessions Judge, Aligarh, dated the 
* 1st of August 1923. l 

Mr. M. U.S. Jang, for the Appellant. 

The Government Pleader, for the 
Crown. < < 

JUDGMENT.—In this appeal there 
have arisen some points of difficulty. 

he ‘main facts, however, present no 
difficulty. The appellant has been con- 
victed of using as genuine a forged docu- 
»»entin an audacious attempt to secure 
landed praperty which belonged to 
certain of his own relatives who reside at 
some distance from his village. The 
appellant is lambardar of his village. 
On the facts it is difficult to say Whether 


*. 
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one is more impressed by his moral 
obliquity or his extraordinary foolishness, 
He apparently thought that it would be 
easy to obtain the fabrication of a sale- 
deed by which his absentee relatives 
purported to transfer some property in 
his village to his brother and by forging 
powers of attorhey on behalf of the 
alleged vendors to obtain mutation of 
names in the Revenue Courts. As appa- ` 
rently he was already in actual possession 
of the property it is difficult to see why 
he wished to pile crime on crime to cover 
up what was presumably his previous 
dishonesty in misappropriating the 
income of his relatives’ property. How- 
ever, he chose to take that course and 
applied for mutation before the Naib- 
Tahsildar who had the powers of a 
Tahsildar. The Naib-Tabsildar was not 
imposed upon and was holding the . 
matter up to ascertain whether the 
alleged vendors had or had not executed 
the sale-deed. Before the question of 
mutation had been absolutely settled in 
the Naib-Tahsildar's Court à pardanashin 
lady, who was one of the relatives whom 
the appellant was endeavouring to 
defraud, put in acomplaint before the 
Tahsildar who is a Magistrate with 
second class powers. This complaint did 


‘not bear a stamp but a stamp was added 


afterwards. The complaint does not 
state the remedy desired very definitely, 
but it was to the point. It stated that 
the lady had come to hear that Abdul 
Qaiyum, the appellant, had put in a 
forged  sale-deed by which he was 
endeavouring to cheat her of her prop- 
erty and asked that he should ‘be 
punished. It did not give any details 
but it could be read in a variety 
of ways and it might be read as a com- 
plaint of cheating which the Tahsildar 
as Magistrate of the Second Class was 
compttent to entertain. I do not think 
that the Tahsildar really applied his 
mind very much asto the exact powers 
that he had in the matter, but as far 
as I can see he had powers in the matter 
and his action aferwards was justifiable 
in every way. He made a very careful 
inquiry into the truth of this lady's 
allegation as a result of which he ordered 
the prosecution of Abdul Qaiyum under 
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the provisions of section 476, Criminal 
Procedure Code, and Abdul Qaiyum has 
been convicted and sentenced under 
section 467 as explained. by section 471, 
Indian.Penal Code, to five years’ rigorous 
imprisonment. Upon the merits there 
can be no doubt as to the correctness of 
the conviction. It is proved up to the 
hilt that the deed was forged. One of 
the alleged executants is proved to have 
been dead. at the time that the deed was 
supposed to have been executed. It is 
proved that Abdul Qaiyum purchased 
the stamp and there cannot be .the 
slightest doubt as to the fact that he was 
the main person instrumental in getting 
the deed forged.’ His learned Counsel 
has not argued at length upon the merits 
of the conviction. He has pressed, 
however, earnestly that the whole pro- 
ceedings are vitiated from the beginning. 
His case, which he has put as well as it 
could be put, is that the Tahsildar had 
no authority to order a prosecution under 
section 476. Although such a point 
should be taken at the very commence- 
ment of the trial and not, as has been the 
case here, never urged during the trial, 
but raised for the first time on appeal 
the learned Counsel is quite within his 
rights in pressing the point now. Some- 
times failure to take such a point at once 
is fatal as was pointed out by Chamier, J., 
in Emperor v. Pancham (1), and if 
the matter can be considered a mere 
irregularity section 537 would undoubt- 
edly apply. Ifitis an illegality there is 
‘an end of the matter; the conviction 
would have to be set aside. If it was an 
irregularity its nature would have to be 
considered. But it is not necessary to 
discuss the effect of an irregularity 
because Lam satisfied that there has been 
neither illegality norirregularity. The 
Tahsildar must be conceived to have 
been acting as & Oriminal Court and to 
have been put in motion by the proper 
procedure. Although as a result of his 
enquiry it might have been discovered 
that he could not take cognizance of the 
case, he was certainly audthorized—3in fact 
required—to make an inquiry which was 
-of the nature of a judicial proceeding, 
5 i 


(Q) AW. N. (1901) 151, 
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and in the course of that judicial pro- 
ceeding he considered that the facts 
showed that afargery had been com- 
mitted. Therefore he had authority to 
act under section 476 and in® these 
circumstances the objection” cannot 
succeed. In respect of the merits of the 
ease, as I have said, there can .be no 
doubt. Ido not consider that there is 
any necessity to reduce the sentenct. It 
may be urged that the appellant was 
committing a very foolish act because it 
was almost impossible that his offence 
would escape undetected. That is so. 
But he has shown himself to be actuated 
by the worst motives and to have en- 
deavoured to perpetrate a particularly 
bad fraud upon his own relations by 
means of forgery and I see no reason to 
reduce his sentence. I find that he has 
been admitted to bail. He will at once 
surrender and complete his sentence. 
His appeal is dismissed. 
Z. K. Appeal dismissed: 


LAHORE HIGH COURT. 
CRIMINAL Revision Petition No. 1087 
or 1923. 

January 18, 1924. 

Present :—Mr. Justice Le-Rossignol. 
December 11, 1923. 
Present:—My. Justice Abdul Rabof and. 
Mr. Justice Harrison. 
ANANTIA AND ANOTHER—CONVIOTS 
—PETITIONERS 
versus 
EMPEROR-—REsPONDENT. 

Criminal Procedure Code (Act XVIII of 1998), 
ss. 248, 845-—-Withdrawal and compromise, distinc- 
tion between—Withdrawal as against -one of 
several accused, whether permissible. 

Per Le-Rossignol, J.—There is nothing in section 
248 of the Oriminal Procedure Code which in- 
volves a withdrawal of the whole complaint merely 
because the complaint is withdrawn as againgt 
one of the accused. [p. 122, col, 1.] . S 

"Whenever a complaint is withdrawn under sec- 
tion 248 of the Criminal Procedure Code, itis a 
question of fact whether it is withdrawn as a whole 
or in’ pagt. [p. 121, col. 2] a 


H 
fA] 


118: 


ANANTIA V. EMPEROR. 


Per Raoof9 J.—Whether Ya petition is one for 
compromise or withdrawal isto he judged from 
the fact whether the accused consented to itor 
nof." [p. 120, col. 2.] e 

Bayan Ali v. Emperor, 37 lnd. Cas. 315; 
20 C. W.N. 1209; 1 P. L. W. 21; 18 Cr. L. J. 
107, relied .on. 

The compounding of an offence signifies that 
the person against whom the offence has been 
committed has received some gratification to act 
as an inducement for his desiring to abstain from 
prosecyfion. [p. 120, col. 2; p. 121, col. 1.7 
Murray v. Queen-Empress, 21 CO, 103 at p. 112; 10 
Ind. Dec. (w.s.) 701 and Haidayat Ali v. Empress, 
9 P. R. 1896 Cr.* relied upon. 

A lawful composition may be effected within the 
scope of section 345 ofthe Criminal Procedure 
Code for any consideration or gratification. It is 


“ not necessary that the consideration should be of 


D 


a monetary character. All that the law requires 

is that there should be some arrangement between 

the parties settling their differences. [p. 121, col. 1.] 

Mahomed Kanni Rowther v. Pattani Inayath- 

ulla Sahib;31 Ind. Cas. 810; 39 M. 946; 2 L. W. 

1200; 18 M. L. T. 602; 16 Cr. I. J. 803, and Emperor 

v. Lila Ram, 10 Cr. L. J. 228; 2 S. L. R. 16, relied 
on. : . 

A petition asking for leavé to withdraw .the 
case as against one ofthe accused on the ground 
thag the latter has apologised to the complainant is 
in effect a petition of compromise under section 
345 of the Criminal Procedure Code. [p. 120, col. 2.] 

Per Harrison, J.—The withdrawal of a case is by 
no means the same as compounding an: offence, for 
cases can be compounded which cannot be with- 
drawn and vice versa. [p. 119, col. 1.] 
wW However numerous may be the offenders or the 
offences alleged to have heen committed, the com- 
plaint is one, and section 248 of the Criminal Pro- 
cedure Code does not contemplate a partial with- 
drawal of the complaint ora withdrawal against 
one of several alleged offenders, in spite ‘of the 
fact that complainant may compound with one of 
the accused and so automatically bring about his 
acquittal while continuing his case as against the 
remainder. [ibid.] 

Case-law referred to. . 

Petitign, under section 439, Criminal 
Procedure Code, for revision of an order 
of the District Magistrate, Ferozepore, 

dated the 23rd May 1923, affirming that 
of the Magistrate, Second Class, Abohar, 
District Ferozepore, dated the 14th May 
1923. 

Dr.. Nand Lal, for the Petitioners. 

Mr. Ralli, Government Advocate, for 


the Respondent. 


JUDGMENT. 


«Harrison, J.—(December 10, 1923). 

—The factg in thise case are that the 

complainant presented a complaint in 

which five persons were accused of hav- 

ing committed offences :under section, 
. 
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496, Indian Penal ode. He subse- 
quently presented,a petition purporting 
to withdraw his complaint against one 
of the accused,on the ground that he 
had apologised. This man was dis- 
charged and the case proceeded against 
the remainder, of whom two were ac- 
quitted, as the evidence against them 
was held to be insufficient, and two 
were convicted. Their appeals were dis- 
missed and these men now apply for re- 
vision on the ground that the complaint 
was withdrawn. under section 248, and 
inasmuch as withdrawal against one 
accused was impossible, Shyam Behari 
Singh v. Sagar Singh (1), the case could 
not proceed against them. On the other 
hand itis urged by Mr. Ralli, who has 
appeared for the Crown, that a com- 
plaint may be withdrawn against any 
one of the accused and can continue 
against the remainder on the analogy of 
the compounding of an offence with one 
offender but not with all. 

As regards this question of compound- 
ing a portion ofa case there has been 
a conflict of authority—Ram Kishen v. 
Emperor (2) followed Muthia Naick v. 
(3) which  dissented from 
Chandra Kumar Das v. Emperor (4), 
which in its turn has been followed by 
the Patna High Court in Shyam Behari 
Singh v. Sagar Singh (1) and Saroj 
Kumar Mukherji v. Emperor (5). This 
controversy, however, has been set at 
rest by the wording of the new Code, 
for section 345, paragraph 6 runs as 
follows :— i 

“The composition of an offence under 
this section shall have the effect of an 
acquittal of the accused (with whom 
the offence has been compounded) ” 
and on the principle of “ unius inclusio 
alterius exclusio" it will not have the 
effect of an acquittal of the accused with 


(1) 53 Ind. Cas. 824; 20 Cr. L. J. 824; 1 P. L: T. 
32. (1991) Pat. 144. : 
(9) 56 Ind. Cas. 229 ; 1 L. 169 ; 21 Cr. L. J. 437; 
19] P.L. R.1090. Nu 
(3) 43 Ind. Cas. 592; 41 M. 323; 19 Cr. L.J. 
176. 
(4 70. W.N. 176. metes 
(5) 67 Ind. Cas. 592; 23 Cr. L. J. 432; 4 P. L. T. 
107; (1923) A. I. R, (Pat.) 348. : 
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whom the offence „has not been com- 


pounded. This, however, is by no means 
the same thing as s&ymg that under 
section 248, which has been left unalter- 
ed,a portion of à complaint can be with- 
drawn’ and the rest survive. What 
actually happened in this case was that 
the complainant put in a petition before 
the Court not asking for permission to 
withdraw but stating that he did with- 
‘draw against one ofthe accused as there 
had been an apology and he wished the 
ease to proceed against the remainder. 
On this the Magistrate wrote a brief 
order containing two mistakes, .namely, 
that the case was dismissed against the 
particular accused, who-was discharged. 
. The case should not have been dismissed 
and the accused should, not have been 
discharged but acquitted. The order 
coneludéd by saying that the case would 
continue against the remainder. The 
question to be decided is whether that 
order was legal or not. The withdrawal 
of a case is by no means the same as 
compounding an offence, for cases can 
be compounded which cannot be with- 
drawn and vice versa cases can be 
withdrawn which cannot be compound- 
ed. Only asummons case can be with- 
drawn and the offences which are com- 
poundable are those enumerated in the 
list, which includes both summons and 
warrant cases. However ntimerous may 
be the offenders or the offences alleged 
to have been committed, the complaint 
is one, and the plain English of the sec- 
tion runs that the 
withdraw his complaint with the per- 
mission of the Magistrate. In my opinion 
this does not contemplate a partial with- 
drawal nor withdrawal against one of 
several alleged offenders and, in spite 
of the fact that a man may compound 
“with one of the accused and so automati- 
'eally bring about his acquittal while 
continuing his case against thee re- 
mainder, I can see no reason for stretch- 
ing the plain words of section 248 for 
the mere sake of uniformity, or for 
holding that there is any difference in 
the procedure to be followed in with- 
drawing a complaint of a compoundable 
ae and one which is not compound- 
able, - 


INDIAN CASES. 


: 1923).—This petition for revision came on 


complainant may: 


119 


In this case itis urged thai*the com- 
plainant never wished to withdraw his 
complaint as he qualified his application 
with the proviso that he should be allow- 
ed to continue it against the remaining 
accused and that he only withdrew 
against one. Tt is also urged that, in- 
asmuch as he speaks of an apology, it 
must be held. that he had actually com- 
promised with this one individual,* that 
the compromise automatically operated 
as an acquittal and, therefores there could 
be no question of withdrawal The 
apology was the reason for the action 
which he took and cannot be confused 
with it. He used the word “withdraw”; 
aud though, of course, it was open to the 
Magistrate to tell him that it would be 
more ‘effective as the offence was com- 
poundable, to compound with the one 
individual if he wished to do so, the 
Magistrate did not doso. | He took ac- 


tion on the application and thereby per- 
‘mitted the 
` that withdrawal could not be partial but 


withdrawal.  Inasmuch as 
must be complete, thére was, in my 
opinion, a withdrawal of the whole com- 
plaint. : 

. I would, therefore, accept the applica- 
tion for revision and acquit the two 
petitioners. 

Abdul Raoof, J.—(December 11, 
for decision before me sitting singly. I 
made the following order in which the 
necessary facts of the case were stated 
by which I referred the case for decision 
to a Division Bench :—— . ] 

“An important and interesting ques- 
tion has been raised by Dr. Nand Lal in 
this petition for revision. It appears 
that five persons were charged under 
section 426 of the Indian Penal Code 
with the offence of committing mischief 
by causing hurt toa filly belonging to 
the complainant. Against one of the 
accused, namely, Thakar, the complainant 
withdrew his complaint with the result 
that the Magistrate discharged Thakar 
as the offence was compoundable under 
section 345 of the Criminal Procedure” 
Code. Two of the «aecused, namely, 
Narain Singh and Dhaunkal, were ac- 
quitted as the evidence did not establish 
any case dgainst them, The remaining 


1 
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` two, namely, Anantia and, Warning, were 


convicted and sentenced to undergo one 
month’s rigorous imprisonment and 
Rs. 25 fine each or in default to undergo 
furthér 15 days’ rigorous imprisonment. 
"They appealed against the order of the 
Magistrate, Second Class, to the District 
Magistrate who has upheld the convic- 
tions and sentences. The petitioners 


‘hav come up in revision to this Court 


upon various grounds stated in the peti- 
tion for revision. The first ground taken 
is that the case against Thakar, one of 
the alleged accused, having been with- 
drawn by the complainant, the case 
against the petitioners must also be 
taken to have been withdrawn. In 
support. of this contention Dr. Nand Lal 
has relied upon the following cases :— 
Shyam Behari Singh v. Sagar Singh (1) 
Saroj Kumar Mukherji v. Emperor (5) 


and Chandra Kumar Das v. Emperor 
: following order :— 


4). 

rhe last case which is the basis for 
the decision of the two previously men- 
tioned eases has been dissented from by 
a. Division Bench ofthe Madras High 
Court in the case of. Muthia Naick 
v. Emperor (3. I have not been re- 
ferred to -ány decided case of this 
Court. The importance of the question 
raised requires that the matter be con- 
sidered bya larger Bench. I accordingly 
refer this case to a Bench of two J udges 


with the further recommendation that 


the Crown should be represented at the 
hearing of the case.’ 

The case came up for hearing before a 
Division Bench composed of my 
learned brother Mr. Justice Harrisori and 
myself. There being a difference of 
opinion as to the purport of the petition 

‘of the complainant by which he withdrew 
his complaint we have written separate 
judgments recording separate orders. 
There was clearly a conflict of opinion as 


to -the consequences of the compounding ` 


of an offence with one of several accused 
persons. This controversy, however, has 
now been setat rest by the wording of 
“the present Code of Criminal Procedure, 

for section’ 345, pafagraph 6, now. pro- 
vides that “ the composition of an 
offence under this section shall have the 
effect of an acquittal of the accused (with 
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Tm the offence hás been compound- 
d)" e 

The crucial question, however, to be 
decided in this case is whether the ap- 
plication made by the complainant on | 
the 7th of February 1923 purporting to 
withdraw the complaint against one 


.of the accused .came under section 248 


of the Criminal Procedure Code or. it 
eame under section.345 of the Code. It 
was worded thus: 

“The case noted in the heading is 
pending in your Court. As Thakar 
accused has apologised to. me through 
the members of the brotherhood ? 
I, the complainant, would not con- 
duct the case against him and would 
rather withdraw it.. I have, therefore, 
put down these few wordsin the form 
of a deed of withdrawal so that the same 
may serve as an authority.” 

On this petition the Court made the 


“With reference to the application of 
the complainant itis ordered that the 
complaint against Thakar accused: be 
dismissed and he be let off. The case 
shall Duuoeud against the other accused 
person: 

Dated the 7th’ February 1923." 

The wording of this petition leaves no 
doubt on the point that it was made in 
consequence ofan amicable. settlement 
between the accused Thakar and the- 
complainant and must be treated as one 
coming under section 345, Criminal Pro- 
cedure Code. My learned. brother is of 
opinion that, because the complainant 
purported to withdraw the complaint his 
petition must be treated as'one coming - 
under section 248 of the Code.. I regret 
I cannot agree with him. We must 
take into consideration the substance 
and not merely the form. Whether a 
petition is one for withdrawal or com- ` 
promjse isto be judged from the fact 
whether the accused consented to it or 
not [Bayan Ali v. Emperor (6)] Thee 
compounding of an offence signifies that 
the person against whom an offence has 
been committed has received some grati- 
fication to act as an inducement for his 


() 37 Ind. Cas. 315; 30 0. W, N. 1209; 1 P.L, 
W, 21; 18 Or. LJ. 107, 
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desiring to abstain from prosecution 
[See Murray v. Queen-Empress (7) and 
Haidayat Ali v. Empress (8). A lawful 
composition may be effected within the 
scope of this section for any considera- 
tion or gratification. It is not necessary 
that the consideration should be of a 
monetary character, [Mahomed Kanni 
Rowther v. Pattani Inayathulla Sahib (9)]. 
All that the law requires is that there 
must be some arrangement between the 
parties settling their differences [see 


Haidayat Ali v. Empress (8) and Emperor ` 


v. Lila Ram (10)|. The distinction þe- 
tween a withdrawal and composition is 
pointed out in Murray v. Queen-Empress 
(T) [see also Empress v. Khushali Ram 
10]. : : 

Having regard to what was held in 
. these cases the conclusion is irresistible 
that the case fell under section 345 of 
the Code of Criminal Procedure. The 
offence with which the accused was 
charged was compoundable as the table 
attached to section 345 of the Code 
clearly shows. I am, therefore, clearly 
of opinion that the complainant 
could have compounded the offence 
against one of the accused and the com- 
plaint could proceed against the remain- 
ing accused persons. As already point- 
ed out paragraph 6 of section 345 of the 
present Criminal Procedure Code leaves 
no doubt on the point. I would, there- 
fore, reject the petition for revision. 





Dr. Nand Lal, for the Petitioners. 

Mr: C. H. Carden Noad, Assistant Legal 
Rememberancer, for the Respondent. | 

- JUDGMENT. 

Le-Rossignol, J.—This application 
for revision arises out of a complaint of 
mis-chief instituted against five persons. 
The offence is compoundable under sec- 
tion 345, Criminial Procedure Code, and 
the complainant informed the Magistrate 
that as one of the accused had apologised 
to him. he withdrew the complaint 


(T) 210.103 atp.112; 10 Ind. Dec. (N. s.) 701. 
(8 9P.R. 1896 Cr. ; 
(9) 31 Ind. Cas. 819 ; 39 M. 946; 2 L.W 1200; 
18 M. L. T. 602; 18 Or. L. J. 803. y Os 
10 Or. L. J. 228; 2 S. L. R. 16, 
19 P. R. 1888 Cr, 
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against that individual afd the case 
proceeded’ against the remaining accused 
two of whom were eventually convicted, 
The convicts came to this Court in revi- 
sion and contended that as the complaint 
had been withdrawn in respect of one 
accused itmust be taken tohave been with- 
drawn against the petitioners algo. The 
case of Chandar Kumar Das v. Emperor 
(4) has been cited on behalf of the peti- 
tioners whilst for the Crown reliance is 
placed upon. the case of Muthia Naick v. 
Emperor (3). f 
The learned Judges of the Division 
Bench have differed on the law point and 
the case has been sent to me for disposal 
under the orders of the Chief Justice. 
The proposition approved in Chandar 
Kumar Das v. Emperor (4) was that if 
a complaint is compounded the with- 


. drawal of the case is in respect to the 


offence and, therefore, a composition with 
one of the accused is a composition with 
all. The Madras ruling respectfully but 
eompletely dissented from this view 
and the matter has been set at rest in 
the new Code which provides that only 
that accused with whom the offence has 
been compounded shall be acquitted by 
reason of the composition. One of the 
Judges of the Division Bench, however, 
holds that inasmuch as section 248, 
Criminal Procedure Code, does not in so 
many words provide for a withdrawal of 
a complaint as against one of several 
accused only the complaint, if with- 
drawn, must be a withdrawal in respect 
of all the accused. 

The matter is in reality of *academical 
interest only for though the complainant 
used the phrase withdraw the complaint, 
hein fact meant that the offence htd 
been compounded.- It seems to me to be 
a question of fact whenever a complaint 
is withdrawn under.section 248 whether 
it is withdrawn asa whole or in part. 
If the withdrawal of a complaint implied 
the physical withdrawal of the document 
on which the complaint is written, it 
could be contended that the complaint 
is withdrawn against all the peons 
implicated. What happens in fatt it 
that the complainant states circum- 
stances which may or may not satisfy 
the Magistrate that there are sufficient 
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, grounds forpermitting the complainant to 
withdraw the complaint against one or 
all of the accused and it seems to me 
quite contrary to all notions of justice 
that a complainant should be placed 
upon the horns of a dilemma, that he 
should be forced either to forego his 
remedy against four guilty persons or 
run the risk of the complete failure of 
his comp]aint on the ground that one of 
the aecused persons has been wrongly 
implicated. Let. us suppose that a com- 
plaint is brought bona fide against five 
persons and that in the course of the 
proceedings the complainant receives 
information which satisfies him that his 
original information was incorrect in 
regard to one ef the five accused. Is he 
bound to continue the complaint against 
the person who, he is satisfed, had no 
share in the offence? That course is 
opposed to all notions of justice. On 
the other band, must he relinquish his 
relief against the persons whom he really 
believés to be guilty merely because he 
has made a mistake or been misinformed 
regarding the guilt of the 5th accused ? 
This, too, is in conflict with allideas of 
` justice. f | 

My conclusion then is that there is 
nothing in section 248 which involves a 
withdrawal of the whole complaint 
merely because the complaint is with- 
drawn as against one of the accused. I 


accordingly dismiss the petition for 
revision. 
Z. K. Petition dismissed. 
e 


LAHORE HIGH COURT. 
CRIMINAL REvisroN No. 1168 
or 1923, 

November 16, 1923. 
Present :—Mr. Justice Martineau. 


Musammat RAHTO-——AccUsEp—- 
» PETITIONER 
ls * versus 


EMPEROR-—RESPONDENT. 
"Punjab Municipal Act (IIT of 1911), ss. 87, 152, 
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21,—Brothel, what is—Prostitution carried on by 
sister-in-law of owner of. howtse—Resolution pro- 
hibiting prostitution in certain area—Time not 
fixed— Resolution, validity of. 

A brothelis a place resorted to by persons of 
both sexes for the purpose of prostitution who are 
strangers tò the occupancy. [p. 123, col. 1] + 

Emperor v. Versimal Bahagiomal, 19 Ind. Cas. 
714; 6 S. L. R. 224; 14 Cr. L. J. 282, followed. 

Accused lived in a house belonging to herself, 
together with her brothez and her brother's wife 
practised prostitution in the 
house : EL 

Held, that the house could not be described as 
& brothel within the meaning of section 152 of 
the Punjab Municipal Act, and the accused was 
not, therefore, a brothel keeper. [p. 123, cols. 1 & 2.] 

A resolution of a Municipal Committee direct- 
ing notices to issue prohibiting a particular 
area to be used for prostitution without fixing 
any time within which the order should be carried 
out, is defective and inoperative, and the defect 
is not cured by section 37 ofthe Punjab Munici- 
pal Aot. [p. 123, col. 2; p. 124, col. 1.] : 

Case reported by the Sessions Judge, 
Rawalpindi. ; 

REFERENCE.—This order will dis- 
pose of Criminal Revisions Nos. 49 and 50 
of 1923. One Musammat Rahto has been 
convicted under section 152 of the 
Municipal Act for keeping a brothel’ 
within the prohibited area while her 
brothers wife Musammat Mukhto has 
been convieted under the same section 
for practising as a publie | prostitute 
within the same prohibited area. "There 
were two trials but the cases are so. 
closely connected that they will most 
conveniently be disposed of together. 

. The same two women were formerly 
convieted under the same section but 
as they were tried jointly and there 
were, other irregularities as well, I 
recommended to the High Court that 
their convictions should be set aside. 
See Criminal Revision No. 77 of 1922 
decided by me on 3rd November 1922. 
My recommendation was accepted by 
the High Court on 23rd February 1923. 
See Criminal Revision Case No. 1532 of 
1922 of the High Court. " 

After these proceedings new com- 
plaints were started against the two 
women and ended in convictions as 
noted above.  Musámmat Rahto was 
sentenced to a fine of Its. 50 while Musam- 
mat Mukhto was sentenced toa fine of 
Rs. 25. 

On. the record it is quite clear 
Musammat Mukhto has been 
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practising prostitution within the 


area prohibited by the Committee. It 
is much more doubtful, however, as to 
whether Musammat Rahto has been 
properly convicted of keeping a brothel 
Within the prohibited area. The Magis- 
trate has held that both Musammat 
Rahto and Musammat Mukhto promised 
to relinquish their pfofession about two 
years ago. Hehas further found that 
Musammat Rahto has kept to that pro- 
mise “and is now living as the keep 
of one Ahmad Jan. The house in 
which both the women live belongs to 
Musammat Rahto but it must be re- 
membered that Musammat Mukhto is 
the wife of Musammat Rahto’s brother 
and both her brother and his wife live 
with Musammat Rahto. If Musammat 
Mukhto praetises prostitution in these 
circumstances I consider it very doubt- 
ful if Musammat Rahto can be convict- 
ed of keeping a brothel. 
~ brother and. his wife often do live in 
this country with their sister at least 
amongst Mussalmans. If the brother's 
wife practises prostitution 1 do not 
think that that means that the sister 
keeps a brothel. What has been 
proved is that men come to Musammat 
Mukhto who lives-in one room of 
Musammat Rahto's house though they 
all feed together including the husband 
of Musammat Mukhto who is the brother 
of Musammat Rahto. 

It was laid down in Emperor v. 
Versimal Bahagiomal (1) that a brothel 
isa place resorted to by persons of both 
sexes for the purpose of prostitution 
who are strangers to the occupanoy. 
This means that both the women and 
men have to go to this place to con- 
stitute it a brothel. This is what is 
known as a Chhalla Kothi in the 
Punjab. If this definition is correct 
the house in question is certainly not 
a brothel for outside women de not go 
to it. The only person in it who prac- 
tises prostitution is Musanvmut Mukhto 
who resides in it. 

. It may be the case, however, that a 
house can be called a brothel if women 


(1) 19 Ind Cas. 714; 6 S. L. R. 224; 14 Cr. Le J. 
282 | 
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were kept in that house by another 
woman or-by a man for the purposes 
of prostitution. Even that, however, is 
different from the case before me. Here 
there is only one woman who along 
with her husband is living with her 
husband's sister in the same house. 
Surely that does not constitute the 
sister of the prostitutes husband a 
brothel keeper. The case reported as 
Emperor v. Versimal Bahagiomal (1) 
was the case of a wife who practised 
prostitution in her husband's house. 
That case is not very different from 
the present. “Here the husband lives 
with his sister and his wife practises 
prostitution. In my opinion, the sister 
was wrongly convicted *of bheing u 
brothel keeper and I would recommend 
that the conviction: of Musammat Rahto 
be set aside and the fine remitted, 
See also the Punjab Ruling reported as 
Kanku v. Mathra Das (2). 

It was further argued that the pro- 
ceedings were void because the Stcre- 
tary was given power to prosecute for 
offences under rule 15 of Punjab 
Government Notification No. 290 dated 
25th August 1923. At that time there 
was no section in the Municipal Act 
corresponding to section 152 of the 
present Municipal Act. It was, there- 
fore, argued, that he had no power to 
prosecute for offences under section 159 
of the new Aet without a new resolu- 
ton or à new notification. I do not 
think this argument is sound as there 
is a saving clause enacted in the 
present Act, namely, section ? (2) All 
the old rules by virtue of this savine 
clause continue in force and apply to 
the new Act. This means that the 
Secretary has power to prosecute for every 


‘offence under the new Act just as he 


had power to prosecute for any offence 


. under the old Act. 


Only one other point was argued. 
That was that the notice issued was 
not a proper notice because the Com- 
mittee only ordered a notice to issue 
prohibiting this particular area to. be 
used for prostitution etc. without fixing 

. 


(2) 45 Ind. Cas. 113; 12 P. W, R. 1918 Cr. 
Crib. J- 449; 55 P. L. R. 1918, EATR 
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any time within which the order should 
be carried out, Now no time is fixed 
under section 152 of the „Municipal Act 
as to when the persons affected have 
to comply with the notice. Therefore, 
by virtue of section 214 of the Municipal 
Act it was the duty of the Committee 
to fix a reasonable time within which 
the persons affected should carry out 
the provisions of the resolution. The 
Committee, however, asa matter of fact 
fixed no time and the Secretary -of his 
own motion put in a period of seven 
‘days in thé notice when, he issued it. 
The Secretary had power to issue the 
notice but I donot think that he had 
power to add,to the resolution and fix 
the period ofseven days within which 
the persons affected had to vacate that 
locality. In my opinion, therefore, there 
was 8 defect in the resolution of the 
Committee which was passed on 20th 
July 1922. The notice was issued b 
the Secretary on 22nd July 1922. h 

I am extremely doubtful if section 37 
of the. Municipal Act cures this defect. 
That section runs as follows :— 

“No act done'or proceeding taken 
under this Act shall be questioned on 
the ground merely of the existence of 
any vacancy in any committee or Joint 
committee, or on account of any defect 
or irregularity not affecting the merits of 
the case.” 4 

I think that there was a defect 
-affecting the merits of the casein the 
resolution as originally passed. It was 
the duty of the Committee to fix the 
time. The Secretary had no power to 
fix it and no one can say what time 
would have been fixed by the Committee 
if’ it had applied its mind to this ques- 
tion. In my opinion, therefore, the re- 
solution was defective and for that reason 
"both the trials ought to fail. It is- for 
this reason alone that I recommend 
that the conviction of Musammat Mukhto 
under section 152 (2) of the Municipal 
Act be set aside and her fine of Rs. 25 
refunded. On the merits the case 
agaMst her is quite clear that she has 
been practising prostitution within the 
area prohibited by the Committee after 
the issue of the above notice which 
` followed the resolution of the Qom- 
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mittee. It is only on a technical ground, 
therefore, that it is recommended that 
her conviction be set aside. I have, 
however, recommended on the merits that 
the conviction of Musammat Rahto be 
set aside, 

Note.—The fine has been realised, 

Mr.. Badar-ud-Din Kureshi, for the 
Petitioner. : 

ORDER.—I agree with the learned 
Sessions Judge and for the reasons given 
by himT set aside the conviction and 
acquit petitioner and direct that the fine 
be refunded. 


Z., K, Conviction set aside. 


PATNA HIGH COURT. 
CRIMINAL REFERENCE No. 18 or 1924. 
March 24, 1924. 

Present :—Mr. Justice Kulwant Sahay. 
Re Musammat GOBINDIA AND 
OTHERS— CONVICTS 

versus - 
EMPEROR-—Orrosirs PARTY. 
Registration Act (XVI of 1908), ss. 34, 35, 82, 
83---Registration Officer, power of, to enquire into 
truth or falsity of recital—False recital—Offence 
—Permission, whether necessary for prosecution. 


~ The proceeding or enquiry referred to in sec- 


iion 82 of the Registration Act must be a pro- 
ceeding or enquiry prescribed by the Registration 
Act. [p. 125, col. 2.] 

All that a Registering Officer is required by 
the Registration Act to enquire into is as to 
whether the document presented before him for 
registration was or was not executed by the 
person by whom it purports to have been exe- 
cuted. [ibid. 

The Registration Act nowhere prescribes any 
enquiry by the Registration Officer as regards the 
truth or falsity of any recital in a deed. [ibid.] 


Obiter :-« No permission under section 83 of the 
Registration Act is necessary for a complainant 
to institute a charge under section 82 of the Aet. 
[p. 126, col. 1.] 

Hussain Khan v. Emperor, 36 Ind. Cas. 145; 38 
A. 354; 14 A. L. J. 412; 17 Or L J. 465, dissented 
from. - 

Gopinath v. Kuldip Singh, 11 C. 566 (W.B); 5 
Ind. Dee. (N. s.) 1136, In re Piramu Nadathi, 38 
Ind. Cas. 976; 40 M. 880; 21 M. L. T. 118,5 L. W. 
414; 18 Cr. L. J, 416, relied on, 
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Reference made by the Sessions Judge, 
Patna. m 

Mr. P. C. Ray, in support of the 
Reference. 

Mr. Reyasat Hossain, for the Crown. 

JUDGMENT.—This isa reference 
by the Sessions Judge of Patna re- 


commending that the order of the. 


Sadar Sub-Divisional Magistrate of 
Patna, dated February the 2nd, 1924, 


committing Musammat Gobindia, Punai, 


Mahto and Dhanukhdhari Mahto for 
trial by the Court of Session for an 
offence under section 82 of the Indian 


Registration Act may beset aside. The 
facts are shortly these: 

There were two brothers Aklu and 
Sukhlal and one Chamru was their 


cousin. The accused Musammat Gobindia 
is the widow of Chamru. It appears 
that at time of the preparation of the 
Survey Record of Rights Chamru was 
dead and the holding in dispute was 
recorded in the names of Sukhlal, Aklu 
and Musammat Gobindia. 
ly Sukhlal died. On the 16th July 
1923 Musammat Gobindia executed a 
deed of surrender in favour of Punai 
Mahto and Dhanukhdhari Mahto, -the 
other two accused persons, surrender- 
ing the whole holding in their favour 
on the allegation that Aklu was also 
dead and that Punai and Dhanukh- 
dhari were the next reversioners. 
On the 8th December 1923 Aklu filed 
a complaint before the Sub-Divisional 
Magistrate alleging that the recital in 
the deed about the death of Aklu was 
false and that he was the person who 
was referred to in the deed as being 
dead, ‘that he was still alive and that, 
the recital in the deed was falsely made 
in order to deprive him of his prop- 
erty. He, therefore, prayed to summon 
the accused persons for an offence 
under section 82 of the Indiar Regis- 
tration Act. The accused were summon- 
ed and the learned Sub-Divisional 
Magistrate by his order dated the 2nd 
February 1924 has committed them for 
trial before the Court of Session for 
an offence under section 82 of the Act. 
The learned Sessions Judge has re- 
commended that ,the commitment order 
should be set aside on the ground that 
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under section 83 of the* Act, 
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the facts set forth in the charge do not 
constitute an offence under section 82 
of the Indian Registration Act, nor do 
the facts as they appear from the 
evidence recorded by the Committing 
Magistrate constitute an offence under 
any other law. Section 82 (a) of the 
Registration Act provides :— “who- 
ever intentionally makes any false 
statement, whether on oath or not, and 
whether it has been reeorded or not, 
before any officer acting in execution 
of this Act, in any proceeding or en- 
quiry under this Aot, shallbe punish- 
able with imprisonment for a term 
which may extend to seven years, or 
with fine, or with both." ' 

The proceeding or enquiry referred 
to in the section must be a proceed- 
ing or enquiry as prescribed by the 
Act. The Act nowhere prescribes any 
enquiry by the Registration Officer as 
regards the truth or falsity of, any 
recital ina deed. All that the Regis- 
tering Officer is required to enquire 
into is as to whether the document 
presented before him for registration 
was or was not executed by the person 
by whom it purports to have been 
executed. The enquiries prescribed are 
those provided for in section 34 and 
section 35 of the Registration Act, 
and I am clearly of opinion that the 


.Sub-Registrar had no jurisdiction to 


enquire as regards ihe truth of or 
falsity of any recital in the deed and 
the enquiry as contemplated by section 
82 clause (a) does not refer to an 


` enquiry as regards the truth or falsity 


of any recital in the deed. In this 
view of the case I agree with tle 
learned Sessions Judge and hold that 
no offence under section 82 of the Re- 
gistration Act can be brought home to 
the accused in the present case and 
the order of commitment must he 
quashed under section 215 of the 
Criminal Procedure Code. 

Another ground has been taken before 
me by the learned Vakil who hasp- 
peared on behalf.of the agcused persons 
to the effect that the prosecution was 
bad in law inasmuch as no permission 
had been given to the complainant 
This was 
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not the ground taken by the learned 
Sessions Judge and having regard to 
the fact that no prosecution under 
section 82 can be sustained in 
present case, it is not mecessary to 
decide this point. There has been a 
. divergence of opinion on this point. 
In the ‘case of Hussain Khan v. Emperor 
` (1) it seems to have been held that 
the permission referred: to in section 
83 of the Registration Act was necessary 
in order to sustain a prosecution 
for an offence. under section 82 of the 
Act; whereas in the Full Bench case 
of the Calcutta High Court in Gopinath 
v: Kuldip Singh (2) it was held that no 
permission was necessary for a com- 
plainant to institute a charge under 
section .82 of the Registration Act. 
This decision was followed in the 
Madras High Court in the case’ of 
In ve Piramu Nadathi (3). I am in- 
clined to agree with the decisions in 
the Calcutta and Madras High Courts 
and to hold that no permission would 
be necessary under section 83 of the 
Act. It is, however, not necessary to 
discuss this point. 
The result is that the order of commit- 
ment passed by the Sadar Sub-Divisional 
Magistrate is quashed. 


Z. X. Order quashed. 


. (1) 36 Ind. Cas. 145; 38 A 354; 14 ALL. J. 412; 
17 Cr. L. J 465. i l 

(2) 11 O. 566 (F. B); 5 Ind. Dee (N. s.) 1136. 

(3) 38 Ind Cas. 976; 40 M. 880; 21 M. L. T. 
118; 5 L. W414; 18 Cr. L. J. 416. 


LAHORE HIGH COURT. 
CRIMINAL MISCELLANEOUS PETITION No. 169 
or 1923. | 
January 21, 1924. 
~ Present:—Mr. Justice Moti Sagur. 
AHMAD DIN—AoccUsED—PETITIONER 
. versus 
EMPEROR—RzsPONDENT. 
Criminal Procedure Code (Act V of 1 s. 6526— 
Transfer of case? when should be dirbcted— 
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.the accused. 


[1994. 
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Reasonable apprehension in mind of accused— 
Accused unable to atten Court—Medical certifi- 
cate signed by qualified Doctor, whether should be 
accepted. " 

lt is of paramount importance that persons 
arraigned before the Courts should have' confi- 
dence in the impartiality of those Courts, and 
if an accused person has a reasonable cause to 
&pprehend that the Court before whom he is being 
tried is not - completély free from bias, a transfer 
should be directed. [p. 128, col. 2.] 

To decide what is ‘reasonable’ cause regard must 

be had to the MET of intelligence possessed by 
101G. 
- Machal v. Matru, 22 Ind. Cas. 980; 10 N. L. R. 15; 
15 Cr. L. J. 198, Ram Kishan Das v. Emperor, 17 
Ind. Cas. 567; 35 A. 5; 10 A. L. J. 357; 13 Or. L. J. 
823, Sardari Lal v. Emperor, 71 Ind. Cas. 1008; 
3 L. 443; (1923) A. I. R. (L.) 264; 24 Or. L. J. 286, 
relied on. : 

If the actions of a Judicial . Officer, though 
susceptible of explanation and traceable to a 
superior sense of duty, are calculated to create 
in the mind of the accused an apprehension 
that he will not have an impartial trial, the.case 
should be transferred to some other Judge for 
trial. [ibid.] f : 
. Kali Charan Ghose v. Emperor, 33 O. 1183; 3 C. L. 
J. 637; 10 O. W. N. 793; 3 Or. L. J. 477, relied. on. 

Ordinarily a certificate signed by a qualified 


- Doctor stating that an accused person is un- 


able to attend Court should be, considered suffi- 
cient unless the Magistrate before whom the 
certificate is produced has reason to believe that 
a cc D is forged or not genuine. [p. 128, 
Ol, 1. $ A i r 

Petition, under section 526 of the 
Criminal Procedure Code, for transfer of 
the case pending in the Court of the Ad- 
ditional District Magistrate of the Delhi 
Province to the ‘Court of some other 
Magistrate at Delhi. : 

Mr. Abdul Aziz, for the Petitioner. 

Lala Jai Lal, R. B., Government Advo- 
cate, for the Respondent. ; 


ORDER.—This is an application 
under section 526 of the Criminal Pro- 
cedure Code for the transfer of a case 
pending in the Court of Mr. Lincoln, 
Additional District Magistrate to the 
Court of some other Magistrate at 
Delhi. 

The facts, which have given rise to 
the application, - are stated in ample 
detail in the affidavit which has been 
filed by the petitioner in this Court. 
It appears that the petitioner with two : 
other persons was chalaned by the 
Police under section 9 of the Opium 
Act (I of 1878). On the 30th October 
1923 the Police received information. 
that one Mr. Andrews was staying at 
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the Albion Hotel at Delhi and that he 
was in unlawful possession of a large 
amount of opium. A trunk and certain 
‘suit cases found in his room- were 
searched and they were found to con- 
tain opium in large quantities. The 
keys of the boxes containing the opium 
are alleged to havé been supplied by 
one Fakhr-ud-din. The petitioner was 
not present on the occasion but is alleged 
to have been subsequently arrested on 
information supplied by some of his 
enemies. He was released by the Police 
on his giving security for Rs. 4,0007 
but it is alleged that no date was com- 
. municated to him on which he was to 

appear in Court. In paragraph 4 of his 
affidavit it is stated by the petitioner 
that on the 9th of November 1923 he 
wanted to go to Caleutta on some pri- 
vate business and that he applied 
through his Counsel to the Superintend- 
ent of Police for permission to leave 
Delhi for Calcutta for a period of 
twenty days. It is alleged that he got 
the necessary permission, though there 
is no endorsement to this effect on the 
application, a copy of which has heen 
filed along with the affidavit in this 
Court. During his absence the chalan 
becoming ready was placed before the 
Court on the 12th of November 1923 
and the case fixed for a hearing for 
the 16th of November. .This date was 
communicated to the petitioner by his 
Counsel by telegram; but as he was 
ill he was unable to attend on the date 
fixed for the hearing of the case. An 
adjournment was applied for through 
Counsel and a medical certificate signed 
by two Doctors at Calcutta was pro- 
duced in support of the application. 
The learned Magistrate being under the 
impression that the petitioner was in- 
tentionally keeping out of the way and 
thinking that the certificate produced 
was not genuine, cancelled the security 
bond and issued a non-bailable warrant 
for the arrest of the petitioner with the 
condition that if on medical evidence, 
whieh might be recorded by the Chief 
Presideney Magistrate of Caleutta, it 
was proved that the applicant was really 
il he might be released on bail on his 
furnishing security for Rs. 15,000. On 
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the 20th:of November the petitioner 
alleges that he was taken into custody 
and sent to Delhi under the orders of 
the Chief Presidency Magistrate of 
Calcutta. On the 22nd of November 
he was produced before the Additional 
District Magistrate at Delhi and releas- 
ed on his furnishing bail for Rs. 15,000. 
He was further ordered to show cause 
why his former bond of Rs. 4,000 should 
not be forfeited. It is further alleged 
that on the 27th of November the 
petitioner applied to the learned Magis- 
trate for the stay of proceedings on the 
ground that he intended to move the 
High Court for the transfer of the case; 
but that the learned Magistrate did not 
take any notice of the application and 
proceeded to record the evidence of the 
witnesses who were present in Court on 
that .date. In paragraph 12 of the affi- 
davit it is stated that the learned Magis- 
trate at first refused to supply the 
petitioner with the copies of the’ pro- 
ceedings on wholly insufficient grounds 
and that it was with the greatest diffi- 
culty that he was subsequently able to 
obtain them. On these grounds it is 
urged by the petitioner that he has a 
reasohable apprehension in his mind 
that the Magistrate is biased against him 
and that he will not get a fair and impar- 
tial trial in his Court. 

A copy of the affidavit was sent down 
to the learned Magistrate for such remarks 
as he thought fit to make with refer- 
ence to the allegations contained in that 
affidavit. The learned Magistrate has 
submitted an explanation which clearly 
does not disclose any bias or prohability 
of bias on his part. The question eto 


be considered, however, is not whether . 


the Magistrate was really biased against 
the accused but whether the latter has or 
has not a reasonable cause to apprehend 
that the Magistrate before whom the 
case is pending is nol completely frec 
from bias. There can be no doubt that 
the petitioner did make an application 


“to the Superintendent of Police oy the 


9th of November, 1923 that he wanted to 
leave Delhi and that the chalan was 
placed before the Magistrate during his 
absence. On the 12th of November when 
the case came up before the Magistrate 
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the petitioner was admittedly not pre- 
sent and the case was adjourned to the 
16th of November also during his ab- 
sence. It, is stated by the Magistrate 
in -his explanation that the sureties were 
present in Court on the 12th and that 
they were told to produce the petitioner 
on the ‘date fixed for the hearing of the 
case. Very probably this was so; but I 
.do not See any reason why the Magis- 
trate should have thought that the peti- 
tioner was deliberately keeping out of 
the way when on the 16th of November 
it was distinctly stated before him that 
he was ill and a certificate showing his 
incapacity to attend was also produced 
before him. The learned Magistrate in 
paragraph 6 of the explanation states 
that he neither knew the writer of the 


madical certificate, nor Colonel Barnado . 


by whom the certificate was countersigned 
and that there was nothing to show who 
: the Ahmad Din mentioned in that cer- 
tificate was or that the latter had ac- 
tually been seen by Colonel Barnado. It 
is very seldom that a Magistrate knows 
all the Doctors in India and generally 
a certificate signed by a qualified Doctor 
is considered sufficient unless the Magis- 
trate before whom the certificate is pro- 
duced has reason to-believe that the 
certificate is forged or not genuine for any 
other reason. The certificate in the present 
case was signed by one Nasratanlal 
Barma, an M. B., and was countersigned 
by one Lieutenant Colonel Barnado, very 
probably another qualified Doctor at 
Oaleutta. ,There was nothing on the 
record to show that the certificate was 
forged or that it had been obtained by 
the petitioner under false pretences. In 
any case there was no reason why the 
bail for Rs. 4,000 on which the petitioner 
had originally been released should have 
been cancelled and non-bailable warrants 
issued for the arrest of the petitioner 
to be converted into bailable warrants 
for Rs. 15,000 if the Chief Presidency 
Magistrate was of opinion that the peti- 
tioger was really ill. This circumstance 
aloge was sufficient, in my opinion, to 
give. rise to dh apprehension in the mind 
of the petitioner that the Magistrate was 
prejudiced against him and that he may 
not have an impartial trial in his Court, 
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In Kali Charan Ghose’ v. Emperor (1) 
it was held that if*the actions of a 
Judicial Officer, though susceptible of 
‘explanation and traceable to a superior 
sense of duty, are calculated to create 
in the mind of the accused an apprehen- 
sion that he may not have an impartial 
trial, the case should be transferred to` 
some other Judge for trial. In Machal 
v. Matru (2) it was pointed out that 
in deciding applications for transfer of 
criminal cases, the law has regard not . 


so much to the motives, which might 


be supposed to bias the Judge, as to 
the susceptibilities of the litigant parties. 
Where there is anything in the case 
likely to create in the mind ofthe ac-: 
cused a reasonable apprehension that he 
may not have a fair and impartial 
trial, the case shoüld be transferred to 
another Magistrate. To decide what is 
‘reasonable, regard must be had to the 
degree of intelligence possessed by 
the accused. The same principle was 
enunciated in Ram Kishan Das v. 
Emperor (3). Recently in the case of 
Sardari Lal v. Emperor (4) it was held. 
by Mr. Justice Broadway that “it is of 
paramount importance that persons ar- 
raigned before the Courts should have 


-confidence in the impartiality of those 


Courts, and if a person has a reasonable 
cause to apprehend that the Court before 
whom he is being tried is not completely 
free from a bias a transfer should be 
directed.” 

Applying the test laid down in these 
authorities it appears to me. that the 
petitioner's apprehension that he will 
not obtain a fair and impartial: trial 
in the Court of Mr. Lincoln was not 
unreasonable and he is, therefore, en- 
titled to have the case transferred to 
some other Court. This ‘apprehension: 
was certainly strengthened by the sub- 
sequent events which happened in the 
course of the trial, as for instance by 


Á4 
(i) 33 0.1183; 3 C. L. J. 637; 10 C. W. N. 793; 8 
Or. L. J. 477. < 4 
dae 22 Ind. Cas. 980; 10 N. L. R. 15; 15 Cr. L. J. 
o. 
(3) 17 Ind. Cas. 567; 35 A. 5; 10 A. L. J. 357; 13 
Cr. L. J. 823. 


(4) 71 Ind. Cas. 1008; 3 L, 443; (1923) A.L R 
(L.) 264; 24 Cr. L. J; 286. 
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the refusal of the Magistrate to accept 
the sureties who weye produced before 
him in the first instance on the 22nd 
of November 1923; his refusal to grant 
copies applied for by the petitioner's 
‘Counsel Mr. Chatterji, and lastly by 
his refusal to stay proceedings in the 
case which he was bound to do under 
the new Criminal Procedure Code when 


he was told that the petitioner wanted to. 


move the High Court for transfer. 

Taking all these circumstances into 
consideration I am of opinion that 
sufficient grounds for transfer of the 
case have been made out, and I accord- 
ingly direct the District Magistrate to 
transfer the case for trial to some other 
Magistrate in the District. 


Z.K Case transferred. 
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MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 72 or 1923. 
September 6, 1923. 

Present:—Mr. Justice Odgers an 
Mr. Justice Hughes. ` 
Mrs. K. BURKE-—AccUSED— 
APPELLANT 
: versus 
T. C." W. SKIPP—COoMPLAINANT— 


RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 499, 500—De- 
famation—Publication ^ necessary— Letter, where 
published —Prosecution, duty of—Libellous matter, 
connection of, with complainant—J/urisdiction. 

The law of defamation in India demands publi- 
cation, i.e. the defamatory matter was read at 
least by one other person “than the defamer and 
the defamed. [p. 130, col. 1.] 

Queen-Empress v. Taki Husain, 7 A. 205; A.W. N. 
(1884) 340 ; 4 Ind. Dec. (N. s.) 409, followed. 

‘It is clearly the duty of the prosecution to prove 
affirmatively that the accused published éhe libel; 
the mere fact that the accused has omitted to 
deny publication will not. supply the deficiency. 
[p. 131, col. 1.] 

Jeremiah v. Vas, 12 Ind. Cas. 961 ; 36 M. 457 ; 12 

"Or. L. J. 585; (1911) 2 M. W. N. 576; 10M. L.T. 
506; 22 M. L. J. 73, referred to.. 

The defamatory words must be published within 
territorial jurisdiction. [p. 132, col. 2.] 

a A letter is deemed to be published both where it 
is posted and where it is received and opened, 
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The accused sent a letter enclosed4n a cover on 
the outside of which the following words were 
written “ Worse than the thief is the ingrate, for he 
is a thief who steals our goodness and kindness. 
Then stabs, then twists the:dagger." There was 
no evidence to show that the words were read by 
anybody or that they referred to the complainant : 

Held, that no offence of defamation had been 
made out, 

Queere:—(1) Whether the description of a man as 
an ingrate would lower in the estimation of others 
his moral or intellectual character or crgdit and 
whether it is defamatory at all; [p. 133, col. 2.] 

(2) whether the writing of words on the outside 
of a cover or card is not mere flotional publica- 
tion. 

Huth v. Huth, (1915) 3 K. B. 32 at p. 40; 84 L. J. 
K. B. 1307; 113 L. T. 145; 31 T. L. R. 350, referred 
to. 
Appeal against an order of the Court 
of the District Magistrate and J. P. 
Civil and Military Station, Bangalore, in 
C. C. No. 77 J. P. of 1922. 

Mr. L. A. Govindaraghava Aiyar,. for 


‘the Appellant. 


Mr. K. S. Jayarama Aiyar, for the 
Respondent. 

Mr. V. L. Ethiraj, for the Public Pro- 
secutor, for the Crown. 


JUDGMENT. 

Odgers, J.—In this case the appel- 
lant was charged under section 500, 
Indian Penal Code, with having defamed 
the respondent. The alleged defamation 
falls under two heads, which have been 
called in this case, Exhibit A (1) and 


.Exhibit B. In the complaint, Exhibit B 


or the material portions thereof are 
more or less stated in detail in para- 
graph 4. As regards Exhibit A (1), it is 
said that the complaint is defective, in 


.lhat there is no specific reference to 


Exhibit A (1) init. Paragraph 3 ofthe 
complaint runs: “That the accused, on 
learning of the said marriage, (i.e.,. th 
second marriage of the . complainant) 


‘acted maliciously, in spreading calum- 


nious reports, regarding the complainant's 
character, with intent to defame him and 
ruin his standing and position.” Several 
authorities were cited to induce us to 
hold that, as Exhibit A (1) was not speci- 


- fically referred to, in the complaint, there 


was no complaint at. all as regards tfat 
defamation and that, therefere, the wltole 
proceedings with regard to that item are 
null and void. I have carefully con- 
sidered the cases cited, namely, Empress 
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of India Y. Kallu (1), Queeü-Empress v. 


` Deokinandan (2) and In re Pedda Anji- 


: ing under 


nigadu (3) and I think that they have 
no bearing on the present case. All 
that séction 198 of the Criminal Proce- 
‘dure Code requires, is that : “no Court 
shall take cognizance of an offence fall- 
der . Chapter XXI of the 
Indian Penal Code ... . . . except 
upon *a complaint made by some person 
aggrieved by such an offence.” In 
Chidambaranh Pillai v. Emperor (4), it was 
held that it was at most an irregularity, 


‘if, in a complaint of sedition, the sediti- 


ous speeches and words were not set out. 
The charge in the present case is quite 


specific and contains the words alleged 


to be defamatory in Exhibit A (1) Iam 
of opinion that this objection fails. 

A great deal of our time and a great 
deal of the time and ingenuity of the 
learned Vakils, who appeared before us, 
were wasted on account of the manner in 


"which these proceedings had been con- 


ducted in the lower Court. The alleged 
libels ‘themselves were apparently filed 
in the District Court in Bangalore in 


-connection with a suit, which the daughter 
.of the accused had brought against the 


. complainant 


'( 


"M. L. T. 16. 


in the present case, for 
breach of promise of marriage and seduc- 
tion. As we hear, judgment went against 
the complainant in that case, for a con- 
siderable sum, and he appealed to the 
Hon'ble the Resident from the judg- 
ment. ‘Considerable time was occupied 
in a discussion as to whether or not the 


originals were actually in the lower Court _ 


when thik case was heard. The com- 


‘plainant has sworn an affidavit in which 


he says that the originals weré in Court 
'and he gave his deposition with refer- 


‘ence to them. In his deposition, how- 
-ever, which he signed as correct, the re- 


ferencé is, with a single exception, to 
certified copies and not to the originals. 
It strikes me as an extraordinary way to 


Q) 54.235; A. W. N. (1883) 1; 3 Ind. Dec. 
N. 8.) 205. i 

ND. J0 A. 39; A. W. ÌN. (1887) 264; 6 Ind. Dec. 
Wes.) 26: . ; 
-y G4 Ind. Cas, 282; (1921) M, W. N. 514; 22 


Cr. L. J. 762; (1922) A. I. R. (M.) 353; 13 L. W. 695. 
(4) 1Ind, Gas. 36; 32 M. 3; 9 Or. L. J. 130; 5 
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proceed with either à criminal matter in 
defamation ora cfvil action without the 
alleged libels in original being not only 
not produced but closely scrutinized by 
the Court and placed before thé wit- 
nesses. The learned Vakils on either side 
could be of no assistance in this respect 
as neither of them appeared in the Court 
below. Mr. Jayarama Aiyar for the 
respondent in this appeal argued that a 
further opportunity should be given to 
the prosecution to produce ‘the originals ; 
but, for the reasons I am about to give, it 
seems tome that sucha course would 
not only be unfair to the accused in the 
appeal in its present state, but further, 
that points for consideration here can 
be disposed of without reference to this 
point. < 

‘I may ,perhaps usefully make some 
general remarks with regard to charges 


-of defamation before, I come to the parti- 


cular matters charged in the present case. 
it seems to me to be undoubted that the 
law in India demands publication, t.e., 
that the defamatory matter was read by 
at least .one other person tham the de- 
famer and the defamed. The words of 
section 499, Indian Penal Code are: 
* Makes or publishes any imputation con- 
cerning any person, intending to harm, 
or knowing or having reason to believe 
that such imputation will harm, the re- 
putation of such person, etc.” To my 
mind a person who makes an imputation 
intending to harm is not guilty of an 
offence, ifhe either makes such imputa- 
tion and, forinstance, locks it away in 
his safe or otherwise prevents it from 
getting to the knowledge of anybody 
except himself. The intention to harm 
can only be evidenced by some overt act 
which in this case would be publication 


‘as itis called, te, bringing it to the 


knowledge of some person other than the 
defamed. I think this is clear from 
Explanation (4) to the section; where it is 
pointed out that a person’s' reputation is 
not the estimation in which he holds 
himself but the estimation in which he is 
held by others. This is impossible to 
harm unléss these others or at least one 
of them have knowledge of . the defama- 
tory statement. As has been constantly : 
pointed out, the English Criminal Law 
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of Libelis different! There a defamatory 
Statement made 'only to the person de- 
famed may be the subject of a proseeu- 
tion, provided the defamation would lead 
toa breach of the peace. This view is 
supported by the Full Bench ruling in. 
Queen-Empress v., Taki Husain (5). It 
is perfectly clear what the question before 
the Full Bench there was, from the judg- 
ment of Mahmood, J. at page 219 of the 
report. Hesays: “The question before 
us isan extremely limited one, namely, 
whether or not a libellous communication 
made only to the person whose character 
is. attacked amounts to the offence of 
defamation as defined in section 499 of 
the Indian Penal Code?” and the ques- 
tion is answered by the majority of the 
Full Bench in the negative. This being 
the law, it is clearly the duty of the pro- 
secution to prove affirmatively that the 
accused. published the libel. See Jere- 
miak v. Vas (6) and the fact that the 
aceused has omitted to deny publication: 
wil not supply the deficiency. In that 
case, a difference of opinion arose between 
Sundaram Aiyar, J., and Phillips, J., 
on the question, as to whether the con- 
vietion should be set aside or fresh evi- 
dence recorded where the Magistrate bad 
improperly refused to take 
which the prosecution attempted to 
adduce. On reference to a Third Judge, 
(Benson, J.) additional evidence was 
taken. We have no evidence in the 
present case that the prosecution 
protested when the District Magistrate 
returned the original defamations to the 
Resident’s Court, though it is said: that 
the Counsel for the accused did protest 
against the reception of certified copies. 
I think the learned District Magistrate 
was wrong in conducting the proceedings: 
on: certified copies alone if in fact he did 
S0; but Lam willing for the purpose of 
this case to assume that Mr. Skipp’s 
affidavit is correct and that he actually 
had the originals in his hands when he 
gave his evidence. 


(5 7A, 205; A. W. N. (1884) 340; 4 Ind. Dec. 
{x. 8.) 409. ; 
X 12 Ind. Cas. 961; 36 M. 457; 12 Cr. L.J. 
* 685; (1911) 2 M. W. N. 576; 10 M. L. T. 508; 22 
M. L. J. 73. : ] 
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Now, Exhibit A (1) is said to have been 
a letter posted in Bangalore by the appel- 
lant bearing postal seal: “ Bangalore, 4th 
January 1922, 8-45 a.m.” and the following 
words were written on the outside of the 
cover, though.it is not clear from the evi- 
dence, whether they were written on the 
front er the back of the cover: “ Worse 
than the thief is the ingrate, for hg is a 
thief who steals our goodness and kind- 
ness. Then stabs you then twists the 
dagger.” It was addressed to Mr. T.C.S. 
Skipp's St. Marks Square, Local. Mr. 
Skipp's evidence with regard to Exhibit 
A (1) is exceedingly meagre. He says 
that sometime in January 1992 hereceiv- 
eda letter from the accused or rather a 
new year wish and that Exhibit A (I) isa 
copy of the words written on the cover. 
He further says: “I am positive 
these letters (including Exhibit B to 
which further reference will be made) 
were written by the accused. She has 
admitted them in Court.” To begin 
with, assuming as I have said, that Mr. 
Skipp had the originalin his hands and 
that it bears the post mark as stated, 
ij is tomy mind doubtful if Mr. Skipp's 
deposition can be said to be a proof of 
the handwriting of the accused. I am 
assuming in his favour that the letter 
was posted and received by him. As 
the words were written on the outside 
of the communication it would fall within 
the decisions relating to post cards. It 
has been held that there is evidence 
of publication, if the libel be written 
on a post card. Lord Reading O. J., in 
Huth v. Huth (T) says: “The mere fact 
that the words are written on a post 
card which is posted must be taken ase 
some evidence that a third person will 
read it or hasread it.” The publication 
in this sense is merely notional. No 
person has been called to actually prove 
that it was read. As I have already 
stated, this may not be necessary, but 
more significant still, no person has- 
been called to say that he or she read 
the words complained: of and connected: 
them with Mr. Skipp; the addressee. In 
the absence of the original, which is 
again to be greatly deplored, I will 

7T) (1015) 3 K. B. 32 at S8 
1307, 113 Lt, 145; 317. Le EUN vss P 


* 


133 

BURKE V, SKIPP. 
assume in favour of the. prosecution 
that the words complained of were 
written on the front ef the cover and, 
therefore, must have been more or less 
close to the name of the addressee. If 
the words are defamatory—on -which 
more hereafter—it appears extremely 
doubtful whether it can be presumed 
that, in the absence of positive evidence 
that the words were ever actually read 
by anybody, the words are connected 
with Mr. Skipp. The words are said to 
be taken from a book of Moral Phrases 
and Maxims called “ Brass Tacks” and 
I find it extremely difficult to say that 
the words must inevitably have been 
taken to refer to Mr. Skipp, by reason 
of the notional publication which is 
presumed, when an open communication 
is sent through the post. Are the 
words defamatory? There is one case of 
the year 1869, Cox v. Lee (8), in which it 


was held actionable to charge a man with 


ingratitude. There is no question, of 
course, that this could not be the subject 
of acriminal charge under the English 
Law. Iam very much inclined to doubt 
whether, under the terms of section 499, 
Indian Penal Code, to charge a man with 
- ingratitude involves an intention to 
. harm the reputation of such person. It 
‘would depend largely on evidence 
as to the reputation that the person 
enjoyed in the society in which he 
moved for gratitude or other proper, 
but not necessary, ingredients in a 
good character. I am, however, content 
“fo say that presuming ‘publication in 
favour of the complainant and even 
assuming that the words in question are 
capable of a defamatory meaning, there 
is no ground in the circumstance of their 
‘appearing in Exhibit A for connecting 
them with the complainant. 

Now with regard to Exhibit B. The 
evidence with regard to Exhibit B is 
also, in my opinion, strangely deficient. 
It again depends entirely on the deposi- 
iion "of the complainant himself. B is 
a, letter written to one of the complain- 
ants sons then in England by the ac- 
cused and it contains statements which 
it has not been contended, may not be 


& 4 Ex 281; 88 L. J. Ex. 218; 21 L, T«178, 
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defamatory of the acóused. Here again, 
the complainant sys he is positive that 
this letter was written by the accused 
and that she has admitted them in 
Court. We have no evidence butit may 
be that this so-called admission refers 
to something ‘that occurred in the Breach 
of Promise Trial. The admission has 
not been produced or exhibited, and, 
under the circumstances, we can pay no 
regard to it whatever. It is said or 
assumed that Exhibit B must have been 
posted by the accused in Bangalore to 
the complainant's son in England and 
it is then said by the complainant that 
he received the letter complained of, 
Exhibit B, enclosed in a letter of the 
son to him, the complainant. Much 
argument was expended on the question 
as to whether, assuming this letter was 
posted in Bangalore, there would be any 
publication in British India to bring it 
within the jurisdiction. As I have stated 
above the complainant must prove. pub- 
lication in fact. The words must be pub- 
lished within the territorial jurisdiction. 
Reav..Burdett(9)isan authority forsaying 
that a letter is deemed to be publish- 
ed both where it is posted and where 
it is received and opened. Here even. 


.the original of Exhibit B would seem 


to bear no marks of posting whatever . 
the complainant says, “Cyril (that is 
one of his sons) sent me Exhibit B 
I have not got that 
letter. I do not know where it is.” 
This seems to justify the assumption 
that Exhibit B was enclosed in a 
letter of Cyril’s to his father, the 
complainant. There is no legal evidence 
that Cyril ever received Exhibit B or 
returned the letter with the original 
cover and there is no. evidence from 
the complainant of any posting of the 
letter by the accused in Bangalore or 
elsewhere. Iam ready to assume in 
favour of the prosecution that, if it 
is proved that the letter had been 
posted, it is immaterial whether it had 
been posted in Bangalore or in Mysore 
Territory. The learned District Magis- 
trate as J. P., would have jurisdiction 


Ald. 95; 106 R. R. 873; 25. B 


(9) (1520)4B 
di r (5.8) I 22 R. R 639. 
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over European Britjsh subjects, to 
which class the  aecused belongs, in 
Mysore. But, as to the posting of the 
letter, there is again only the presump- 
tion that, when the complainant said 
that he was positive that; that  lettter 
was written by the accused, that was 
‘sufficient to . prove her handwriting. 
Assuming that posting in Bangalore, 
if proved, would be sufficient publica- 
tion, unless the accused could show 
that it had come directly and unread 
into the possession and control of the 
complainant, on the authority of 
Rex v. Burdett (9); it seems to me 
fatal to the prosecution case that the 
son was not examined either in person 
or on commission to prove the receipt 
of this letter. That will be evidence 
that it had been sent through the 
post. It would also have been satisfac- 
tory, but perhaps strictly unnecessary, 
if he could have proved that he had 
read the contents. On the bare de- 
position of the complainant with all 
the deficiencies it, in my opinion, 
presents, I am of opinion that it has 
not been proved that Exhibit B emanat- 


ed from the accused. This seems to be: 


: fatal in the case of.Exhibit B also. 

Before finishing I should like to 
emphasise. the fact once more that, 
though I expressed great surprise at 
the hearing at the course adopted by 
_the learned District Magistrate in allow- 
ing certified copies of the libels to go 
in, my judgment is based. on the 
assumption that nothing but the origin- 
al libels were before the Court and 
in the hands of the witness, when he 
gave his deposition. 

On these grounds I am clearly of 
opinion that the ‘conviction on neither 
of these alleged libels can stand and 
that the conviction must be set aside. 
The fine inflicted on the accuseél must 
be refunded, if it has been paid. 

Hughes, J.—The accused has been 
found guilty . of defamation under 
section 500 of the Indian Penal Code. 
There are two counts in the charge. 
The first count relates to certain alleged 
‘defamatory words said to have been 
written by the accused on or about the 
12th January 1922 at Bangalore in a’ 
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letter to the son of the complainant. 
The second count relates to certain 
words alleged tó have been written by 
the accused on or about 4th January 
1922 at Bangalore on the outside of 
an envelope addressed and posted to 


the complainant. E 

The case has been badly handled 
throughout. 'The complaint itself is 
exceedingly vague and does not even 
specifeally refer to the matter of the 
second count. "There is a mass of 
irrelevent evidence. The depositions of 
P. Ws. Nos. 2 to 9 are of no use what- 
ever. But the most serious defect is 
that the original writings “containing 
the alleged defamation referred to in 
the counts have not been marked as 
exhibits, though it appears they are 


available and could have been marked. 


Instead of that, certified copies of these 
documents, which have been exhibited 
in the Civil Court, have been treated 
as evidence in this case. If it had 
been necessary I think additional evi- 
dence should have been allowed to be 
taken in this appeal so that the 
originals might be sent for and the 
complainant examined with reference 
to them; for it appears to me that 
the Court was at fault in not seeing 
that the originals were filed. The 


certified copies should not have been 
marked as exhibits and it was the 
‘duty of the Court to insist on the 


originals being filed. If the Court had 
insisted, the complainant would have 
done so; for it seems from ehis aff- 
davit the originals were actually in 
Court. 

But in the view I take of this cases 
it is not necessary; for even assuming 
the documents were written by the 
accused, a fact which she Has not 
denied, I do not think the conviction 
can stand. ; 

Taking the second count first, it is . 
doubtful whether the description of a 
man as an 'ingrate' would lower in the 
estimation of others his moral or ia- 
tellectual character or his, credit (vède 
Explanation 4 of section 499, Indian 
Penal Code). But taking it that it is 
defamation to style a man an ingrate, 
with the added commentary that an 


. necessary to prove that it was there. 


4 


. would have had no further 
over it and the offence of making an` 


Wé; 


ingrate:is worse: than a thief, there is 
nothing to show .that the words re- 
ferred to the complainamt. No witness- 


es. have been called to speak to this 


and the complainant himself does not 
say that the words refer to him. 

The conviction as to second count, 
therefére, cannot be supported. 

With regard to the first count, the 
difficulty is one relating to jurisdiction. 
Some passages in the letter (copy of 
which is marked as Exhibit B) are 
clearly defamatory. In the complaint 
it is alleged that the accused wrote 
the letter and it was posted at 
Bangalore and sent to the complain- 
ant’s son who was in. England. There 
is no direct proof that the letter was 
written in Bangalore but we are asked 


to presume this fact because the letter . 


is headed “22 Cubbon Road”; such a 
presumption has been drawn, but per- 
sonally I think it is not a safe pre- 
suntption. People may put their usual 
address at the head of their letters, 
whether actually written there or not. 
However if the letter was written at 
Bangalore that would not be enough 
to give jurisdiction to the. District 
Magistrate Bangalore. It would be 


handed over to somebody to take to 
the addressee or that it was there 


‘posted. If the letter was so handed 


over or posted at Bangalore the accused 
control 


imputatign with intent to harm reputa- 
tion would so far as the .accused is 
concerned be. complete [vide Krish- 
pamurthy Aiyar v. Parasurama Atyar 
(10). But in this case there is no 
evidence that the accused handed over 
thé document to anybody at Bangalore 
or that she posted it there. There ig 
in fact no evidence really that the 


` letter was posted at all The complain- 
ant says that his son sentthe letter : 


on to him. But there is no evidence 


agto how the son got the letter. The. 
letter, if any, which was sent by the 


son, enclosin& this letter to his father, 


(10) 72 Ind. Cas. 69; 44 M. L. J. 648; 32 M. L. T. 
164; 24-Cr. L. J. 309; (1993) A. I. R. (M.) 666., 
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has not been produced and the son has 
not been examined' as a witness. . 

We cannot presume, that the letter 
of which Exhibit B- is a copy was sent 
by post to England. or that it was 
posted at Bangalore Cantonment or 
city. 3 

lt follows that it is not shown ‘that 
the District Magistrate had the jurisdic- 
tion to try this case. The conviction 
on the first count also cannot be 
sustained. I agree that the appeal 
must be allowed and the accused 
acquitted, and the fine, if levied, re- 
funded. ; 

V. N. V. 

K. S. D. 


Appeal accepted. 


. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL REVISION APPLICATION 
No. 74 oF 1923. 

July 20, 1923. 

Present:—Mr. Raymond, A. J. C. and 

Mr. Aston, A. J. C. ` 

Tug HYDERABAD MUNICIPALITY— 
APPLICANTS 

. ` VETSUS 
Kazi FAKHRUDIN—RESPONDENT. z 

. Bombay District Municipal Act (III of 1901); 
s. 90, scope of—Interpretation of Statute— 
Intention of Legislature when can be referred to 

—FPower of stopping public street. 

Section 90 of the Bombay District Municipal Act 
is not confined in its interpretation to new public 
streets alone but applies to all public streets 
whether old or new, [p. 137, cols. 1 & 2.]. . f 

When the ordinary grammatical construction of 
a Statute leads to a manifest contradiction of the 
apparent purpose of the enactment, the rules of 
grammer must give way to those of common sense 
and theeStatute must be construed with reference 
to the intention of the Legislature. [ibid.] 

Absar v. French, 2 Show 28; 89 E. R. 772, re- 
ferred to. ` 

Per Aston, A. J. C.—Powers materially affect- 
ing the welfare of a community must, of 
course, be exercised not arbitrarily or cap- 
in a reasonable manner, and 
with due regard tothe well-known maxim which. 
has been applied in cases where highways are 
concerned, salus populi suprema lex that “regard for 
the public welfare is the highest law.” [p. 137, col. 2.] 
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The test whether tle power of stopping up a 
Public street under sectjon 90,.clause (1) of 
the Bombay District Municipal Act has been 
reasonably and validly exercised is whether the 
deprivation of the-right ofthe public to proceed- 
along that street is accompanied by an equivalent 
advantage not to private individuals but to th 
public. [p. 138, col. 1.] è 
_ Attorney-General v, Briant, (1846) 15. M. & W. 
169 at p. 185; 15 L. J. Ex. 265; 153 E. R. 808; 71 
R. R. 610, referred to. 

: Application for revision of the order 
of the City Magistrate, Hyderabad (Sind), 
dated 26th February 1923. 

' "Mr. Gopaldas Jhamatmal, for the Ap- 
. plieants. . i 
' Mr. T. G. Elphinston, for the Crown. 
es JUDGMENT. 

- Raymond, A. J. C.—This is an ap- 
plieation in revision and the cireumstances 
giving rise to it are as follows: 

Within the limits of the Municipal 
Distriet of Hyderabad there is what is 
known as the Khahi Road Quarter and 
about 500 paces away from it is the 
Ohakla Quarter where the prostitutes of 
the town are located. The two quarters 
are connected by more than one street: 
On the 23rd February 1922 certain res- 
pectable residents in the Pakhali lane of 
the Khahi Road Quarter approached the 
Hyderabad Municipality with a written 
petition to block up the two of the street 
leading from the Khahi Road to the 
Chakla Quarter representing that undesir- 
able persons mistook their houses for 
houses of ill fame and this was produc- 
tive of an intolerable nuisance to them. 
‘When the petition of the residents was 
placed before the Managing Committee 
they invited objections from the general 
public, but as none were received, the 
Municipality decided that two of the 
streets should be blockedand two walls 
were constructed which had the effect of 
preventing any entrance into the Chakla 
Quarter by the Pakhali lane. ` The order 
of the Municipality was dated the 27th 
July 1922 and the walls were completed 
by the 5th August 1922. It may here be 
observed that by the erection of these 
walls all access to the Chakla-Quarter from 
the Khahi Road Quarter was not stopped 
for there was another street in existence 
leading to the Chakla Quarter, but as 
the route by it was some what circuitous, 
it took longer time to get toit. On the 
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30th August, 1922 the applicant? a Muham-. 


madan member of the Municipal Corpora-. 
tion of Hyderabad, is alleged to have, 
employed the services of seven of his 
co-religionists and without any Previous 
intimation to the Municipality and with- 
out their consent had the larger wall of 
the two demolished on the ostensible plea 
that it obstructed the passage used by 
Muhammadans in their processiof. The 
Hyderabad Municipality forthwith sanc- 
tioned the institution of crirhinal proceed- 
ings against the applieant and those, 
engaged in the demolition of the wall 


and a complaint was lodged against them 


in the Court of the City Magistrate, 
Hyderabad in respect of the offence of 
mischief and certain other sections of the 
Indian Penal Code. 

. The plea of the other accused exclusive 
of the applicant before the City Magistrate 
was that they were not concerned in the 
demolition of the wall whereas the ap- 
plicant stated that he arrived at the seene 
only after the wall was demolished. The 
City Magistrate discharged all the accused 
holding as regards seven of them-that there 
was not satisfactory proof that they took 
any action with regard to the demolition 
of the wall and with respect to the appli- 
cant though he was of the opinion that 
he was present atthe time the wall was 
pulled down and the learned Magistrate 
was not prepared to accept his statement 
that he turned up only after the destruc- 
tion yet thought the case against him 
was not free from doubt. The judgment 
of the learned Magistrate appears to me 


. rather halting so far as the complicity of 


the applicant in the offence is concerned, 
he, however, feels himself.on firmer ground 
with the legal aspect of the case. His 
opinion was that section 90 of the District 
Municipal Act on which the Municipality 
relied in justification of their action in 
blocking up the street was not applicable. 
as the section contemplates such action 
with regard to new public streets alone, 
and that the Municipality by their action 
in closing up the street were guilty of 
wrongful restraint and “it would be fo. 
offence to rémove such wrongéul restraint.” 
The Hyderabad Municipality applied in | 
revision to the Sessions Court of Hydera- 
bad that the order of discharge of the, 
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applicant only be set aside.’ On the 
merits of the case the learned Sessions 
Judge observed as follows: “J think the 
evidencg as to mere facts might well 
warrant the framing of the charge” and 
this opinion of the learned Judge I 
would unhesitatingly endorse. On the 
law, htwever, the learned Judge agreed 
with the view of the City Magistrate as 
to the inapplicability of section 90, and’ 
held that the action of the Municipality 
was ultra vires and they were trespassers 
ab initio. 

- Against this order the Hyderabad 
Municipality come before us in revision. 

There can be no reasonable doubt as 
to two points in this case (1) that the 
street in question is a public street and 
by section 50, clause (f) of the District 
Municipal Act all public streets vest in 
and belong to the Municipality and (2) 
the street was in existence even before 
the Municipal Act of 1873 came into 
force. 

Now as the interpretation of section 90 
of the District Municipal Act forms the 
crux of the case, it would be useful to 
xe-state clause (1) of this section in its en- 
tirety "It shall be lawful for the Munici- 
pality to lay out and make new public 
Streets, and to construct tunnels and other 
works subsidiary to the same, and to 
widen, open, enlarge, or otherwise improve 
any such streets, and to turn, divert, dis- 
eontinue, or stop up any such streets, and, 
subject to the provisions of section 40, 
tosell any such land, theretofore used or 
acquired ky the Municipality for the pur- 


poses of such streets, as may not be ` 


required for any publie street or for any 
other purposes of this Act.” The argu- 
ment forthe Crown is that the words 
‘such’ as used in the clause applies only 
to new public street and this consequently 
implies that though new public streets 
may be ‘stopped up’ no such action could 
be taken in respect of old public streets. 
I was unable to ascertain what the 
exact significance of new public streets 
was, and if by this expression what is 
meant is, all public streets that have 
come into existence after the Municipal 
Act came into force in 1873, several of 
them would hardly deserve the applica- 
tion ‘new? © Where, then is the line to 
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be drawn and which streets are to be 
classified as new and which old? 

Itis true that section 90 has not been 
happily worded but in construing it. one 
must take into consideration the apparent 
purpose of the enactment and there can 
be little doubt that .this section was in- 
tended to vest the Municipality with 
certain specific powers with regard to 
public streets which by the Act ‘belong 
to them.’ The arguments that section 90 
is to be restricted to new streets alone 
and that similar powers have not been 


conferred upon the Municipality with 


regard to old public streets which equally 
are vested in the Municipality would lead 
to a reduction ad absurdum It was 
argued that we must interpret the section 
as it stands and not attempt to divine 
the intention of the Legislature. But as 
has been observed by such a high authori- 
ty as Maxwell in his Interpretation of Sta- 
tutes, 4th Edition, page 344 ‘where the lan~ 
guage of a Statute inits ordinary meaning 
and grammatical construction, leads to a 
manifest contradiction of the apparent 
purpose of the enactment or to some in- 
convenience or absurdity, hardship or 
injustice, presumably not intended con- 


‘structions must be put upon it which 


modifies the meaning of the words and 
even the structure of the sentence. This 
may be done by departing from the rules 
of grammer, by giving an unusual mean- 
ing to particular words, by altering their 
collocation, by rejecting. them altogether 
or by interpolating other words, under 
the influence no doubt of an irresistible 
conviction that the Legislature could not 
possibly have intended what its words 
signify and the modifications thus made 
are mere corrections of careless language 
and really give the true intention. The 
rules of grammer yield readily in such 
cases to those of common sense. Now it 
appeare to me that the most rational con- 
struction to be placed upon the word 
‘such’ as used in section 90, a construc- 
tion which, in my opinion, isin consonance 
with the intention of the Legislature is 
to construe the word ‘such’ as referring 
to all public streets and not new public 
streets alone. I think the language of 
the section itself justifies this interpreta- 
tion, It will be observed that the word 
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‘same’ is used in the first part of the 
section with regard to the construction of 
tunnels and other works subsidiary to the 
new publie streets, and if the latter part 
of the section was intended to refer to 
new publie streets alone then it is diffi- 
cult to explain the alteration of the word 
‘same’ into ‘such.’ Further is it con- 
sistent with reason to say that the Legis- 
lature invested the Municipality with the 
powers: of widening, opening, enlarging 
or improving only new public streets and 
conferred upon them no similar powers 
with regard to old public streets. Again 
is the power of the Municipality to sell 
land used for the purpose of streets to be 
restricted to new public streets alone, and 
the Municipality have no power to sell 
land used for an old street even if there 
be no necessity for its existence? These 
must be the logical deductions if section 
90 is to be interpreted as referring only 
to new public stréets. Mr. Elphinston 
drew our attention to section 54, clause (1) 
of the District Municipal Act and con- 
tended that the action of the Municipa- 
lity with regard to old streets is deter- 
mined by it. All that clause (1) to sec- 
‘tion 54 provides for is the ‘ constructing, 
altering and maintaining public streets ' 
and if Mr. Elphinston's argument is cor- 
rect then the Municipality is invested 
with larger powers in respect of new 
publie streets than of old public streets 
and itis inconceivable that the Legisla- 
ture could ever have intended such a 
ridiculous distinction between old and 
new public streets. Reference was also 
made to,séctions 91-A and 92 of the same 
Act but these clearly have no application 
to the point under consideration. The 
result, therefore, would be that if sec- 


tion 90 is to be confined in its interpre-. 


tation to new public streets alone, then 
there is no section in the Municipal Act 
conferring similar powers on a Munici- 
pality in respect of old public streets. 

it was argued that the construction of 
an Act must. be taken from the bare 
words of the Act and this is perfectly 
true but as I have observed when . the 
ordinary grammatical construction leads 
to an apparent contradiction of the 
purpose .of enactment then it can- 
not be said that the word ‘such’ 
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was intended by the Legislature 
to refer only tqnew public streets. It 
was lastly argued that a Municipality can- 
not interfere with vested publit rights 
but in the present case it must not be 
overlooked that the Municipality invited 
objections from the public to the con- 
struction of the proposed wall and none 
were received, even now I am not* aware 
that there is any genuine complaint as 
to any interference with vested rights. 
The action of the applicant, if it be proved 
that he was concerned in the demolition 
of the wall, would appear prima facie 
to be arbitrary. I wish to abstain from 
making any observations on the merits of 
the case. 

I am of opinion that both lower Courts 
are in error in holding that section 90 
of the District Municipal Act does not 
apply to old public streets. As the in- 
applicability of the section has been the 
main ground on which the discharge of 
the applicant is based, I would reverse 
the order of the Sessions Court and remit 
the case to the City Magistrate for further 
inquiry. 

Aston, A. J. C.—I concur. I have 
only a few words toadd. Iam clearly 
of the opinion for the reasons given by 
my brother Raymond that the words 
“any such streets " in section 90, clause 
(1) of the. Bombay District Municipal 
Act, 1901 mean “ any publie streets " and 
not “any new public streets.” The ob- 
vious intention of the Legislature, it 
seems tome, was to enable the Munici- 
pality to lay out and make “ neW” public 
Streets and to improve, widen, turn and 
divert, stop up, ete, "any" publie 
streets. The words “ new public streets '" 
in the section seem to me merely to mean 
streets which have still to be brought 
into existence. 

It does not necessarily follow because 
certain powers have been conferred upon 
the Municipalities by the Legislature 
that the exercise of the power in the pre- 
sent case"was valid. Powers materially 
affecting the welfare of a community 


must, of course, be exercised not arbitrari- 


ly or capriciously but in a reasonable 
manner, and with due regard to the well- 
known maxim which has been applied in 


cases Where highways are concerned, salus 
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populi suprema lex that “regard for the 


publie welfare is the highest law." In 
certain circumstances the interests of a 
private individual must be sacrificed to 
the welfare and convenience of the public. 
Cf. Absor y. French (1) and per Pollock, 
C. B., Attorney-General v. Briant (2), 
Brooms Legal Maxims, 7th Edition, page 
2. And it seems to me that the test 
whether the power of stopping up a 
public street under section 90, clause (1), 
has been reasonably and validly exercised 
is whether the deprivation of the right 
‘of the public to proceed along that street 
is accompanied by an equivalent advant- 
age not to private individuals but to the 
public. 

Accused, however, has been discharged 
mainly on what appears to me the erro- 
neous suggestion, that the power of 
stopping up the public street in question 
was not conferred on the Municipality 
by section 90, clause (1) and not on the 
ground that the power was resorted to 
under circumstances that made the action 
of the Municipality illegal. We are not 
aware to what extent the members of the 

ublic were inconvenienced by their 
ouses being mistaken for houses of ill 
fame; to what extent the public street 
which was stopped was utilized by the 
public by night and by day. 


While, therefore, concurring in the 
judgment which my brother has deliver- 
ed and in the order, I express no opinion 
on the question whether the erection of 
the wall in the public street was a-valid 
exercise “of the powers of the Munici- 


pality. 


K. 8. D. ' Revision allowed. 


(1) 2 Show 28; 89 E. R. 7 
` (9) (1846) 15 M & W. 169 
265; 153 E. R. 808; 71 R. R. 


t p. 185; 15 L. J. Ex. 
10. 
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LAHORE HIGH COURT. 
CRIMINAL Revision PETITION No. 1369 - 
oF 1993. | 
November 26, 1923. 
Present:—Mr. Justice Moti Sagar. 
BAKHTAWAR AND ANOTHER—CONVICTS 
: —PETITIONERS 


versus 
- EMPEROR-—RESPONDENT. 

Penal Code (Act XLV of 1860), s. 380-—Credit- 
or removing debtor's goods to enforce payment 
of debt—Theft. i 

A creditor who by force takes the goods of 
his debtor out of his possession against his 
wil in order to compel him to discharge his 
debt is guilty of theft within the meaning of sec- 
tion 380 of the Penal Code. 

Queen-Empress v. Sri Churn Chungo, 22 O. 1017 
(F. B); 11 Ind. Dec. (N. 8.) 676, Queen-Empress v. 
Agha Muhammad Yusuf, 18 A. 88; A. W. N. 
(1895) 233; 8 Ind. Dec. (N. s.) 764, relied on. 


Petition, under section 439, Criminal 
Procedure Code, for revision of the order 
of the Sessions Judge, Hissar, dated 
the 21st November 1922, affirming that of 
the District Magistrate, Hissar, dated 
the 19th September 1922, affirming that 
of the Magistrate, Second Class, Hansi, 
raat Hissar, dated the 20th July 
1922. 

Mr. Aziz Ahmad, for the Petitioner. 


JUDGMENT.—The complainant 
Thambu owed a certain amount of money 
to one Sheo Ram who is the brother 
of the present petitioners’ Sheo Lal 
and Bakhtawar. It is alleged that 
during his (the complainant’s) absence 
the latter entered and forcibly removed 
a bullock from his house without his 
consent with the intention of coercing 
him to pay his debt. Both the Courts 
below have: concurrently found that 
the petitioners were guilty of theft and 


-have sentenced them to pay a fine of 


Rs. 50 each. 

The sole question for determination 
is wlfether in these circumstances the 
petitioners bave been rightly convicted 
of theft as defined in section 378 of 
the Indian Penal Code. . 

It has been argued that the bullock 
was not dishonestly removed with the 
intention of gaining by unlawful means 
property to which the petitioners were 
not legally entitled and that, therefore, 
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they were not guilty of any offence. 
I am unable to agree in this conten- 
tion. There is ample authority for hold- 
ing that when a creditor by force 
takes the goods of his debtor out of 


his possession against his will in order . 


to compel him to discharge his debt 
he.is guilty of theft* within the pro- 
visions of the Indian Penal Code, vide 
Queen-Empress v. Sri Churn Chungo (1) 
and Queen-Empress v. Agha Muhammad 
Yusuf (2). In my opinion the accused 
have been rightly convicted and I do not 
see any reason for interference. 

I dismiss the application. 

Z. K. Application dismissed. 


(1) 92 0. 1017 (F. B); 11 Ind. Dec. (N. s.) 676. 
(2) 18 A.88; A. W. N. (1893); 233; 8 Ind. Dec. 
(N. 8.) 764, 


ALLAHABAD HIGH COURT. 


‘CriminaL Rersrence No. 267 or 1923. 

0&7 May 23, 1923. 
Present :—Mr. Justice Daniels. 
Musammat BASAN'TI—A»PPLICANT 
. | versus 
EMPEROR—ỌPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 
850, scope of —U. P. Municipalities Act (II of 1916), 
s. 247—Transfer of Magistrate—A pplication for re- 
hearing case—Cowurt, duty of. — 
` The provisions of section 350 of the Criminal 
Procedure Code apply to an'enquiry under section 
247 of the U. P. Municipalities Act. 

Where proceedings under section 247 of the U. P. 
Municipalities Act began in the Court of one 
Magistrate who after recording prosecution 
evidence was transferred and his successor pro- 
-ceeded to record the defence evidence although 
the accused had demanded that the witnesses 
already examined should be re-heard : 

Held, that the procedure adopted was illegal and 
the case should be re-heard. . 

Criminal reference made by the 
Sessions Judge, Saharanpur, dated the 
24th April 1923. 

ORDER OF REFERENCE.- 
This is an application for revision 
of an order of a First Class Magis- 
trate passed. under section 247 of 
the U.P. Municipalities Act. It is 

With some. reluctance, 


INDIAN CASES. 


that I refer, 


139 
. 


this case to the Hon'ble High Court but 
I see no way out of it. The proceedings 
were begun in the Court of Thakur 
Hukum Singh, who was then Stb-Divi- 
sional Magistrate for Saharanpur. This 
Magistrate recorded the prosecution evi- 
dence, but could not conclude the case 
before his transfer to Roorkee. His 
successor proceeded to record the de- 
fence ‘evidence, and to make an order 
under section 247 of the Municipalities 
Act. He apparently overlooked the fact 
that in an application of the 28th March 
1923, the applicant had exercised her 
right under proviso (a) of section 350 
(a) of the Criminal Procedure Code to 
demand that the witnesses already ex- 
amined should be re-heard. There can 
be no doubt that the Criminal Procedure 
Code applies to proceedings under sec- 
tion 247 of the Municipalities Act, as is 
clear, from section 2 (3). The irregulari- 
ty appears to be one to which sectionó37 
does not apply. I would recommend 
that the order of the learned Magistrate 
be set aside, and that the case be re-tried, 
If the learned Magistrate wishes to sup- 
port his order he should submit his ex- 
planation within 10 days. 

JUDGMENT .—This isa reference 


“by the learned Sessions Judge of 


Saharanpur asking that the order of the 
Magistrate in a proceeding under section 
247 of the U. P. Municipalities Act be set 
aside and a fresh enquiry ordered on the 
ground that the Magistrate did not 
comply with the provisions of section 350 

Criminal Procedure Code. Th® enquiry 
was commenced by one Magistrate and 
concluded by another. The accused asked 
to have the witnesses re-summoned before 
the Second Magistrate as she was entitled 
to do but this was not done. I agree with 
the learned Sessions Judge that the provi- 
sions of section 350 apply to an enquiry 
under section 247 of the Municipalities 
Act. 1 accordingly accept the reference 
set aside the Magistrate’s order and 
direct that the case be re-heard. 


K. S. D. Referenee accepted, 
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PARMA NAND V, EMPEROR, 


LAHORE HIGH COURT. 
CRIMINAL Revision No.*-1645 or 1921.. 
. March 15, 1922. - 
Present:—Mr. Justice Martineau. 
PARMA NAND-—AccusEp—PETITIONER 
versus ` 
'EMPEROR-—RREsPONDENT. 
Criminal Procedure Code (Act V of 1898) s. 


503— Commissión for examination of witness, when . 


can be issued— Court, discretion of. 

Section 503, @riminal Procedure Code, em- 
powers a District Magistrate to issue a commission 
for the examination of a witness whose evidence 
is necessary if his attendance cannot be obtained 
without unreasonable expense. 

The District Magistrate is given a discretion in 
the matter of issuing a commission. 

Inthe matter of the petition of Farid-un-nissa, 
5 A. 92; A. W. N. (1882) 184; 3 Ind. Dec. (N. s.) 109 
and Queen-Empress v. Burke, 6 A. 224; A. W. N. 
(1884) 55; 3 Ind. Dec. (v. s.) 832, distinguished. 

Criminal revision against an order of 
the District Magistrate, Amritsar, dated 
the 17th November 1921. ` : 


De. Nand Lal, for the Petitioner. 
Mr. D. C. Ralli, for the Crown. 


JUDGMEN T.—The reasons for issu- 
ing a commission for the examination 
of Sultan Mahmud and Gopi Nath, who 
live at Calcutta though not mentioned 
in the order of the District Magistrate 
are mentioned in Lala Amar 
report on which the order was passed, 
namely, to avoid unnecessary delay and 
expense. It may be that the issuing of 
the commission would not result in a 
saving of time, but there would certainly 
be a considerable saving of expense, 
and sectfon 503, Criminal Procedure 
. Code empowers a District Magistrate to 
issue a commission for the examination 
ôf a witness whose evidence is necessary 
if his attendance cannot be obtained 
without unreasonable expense. The 
eases cited by the learned Counsel for 
the petitioner, namely, In the matter of 
the petition of Farid-un-nissa (1), Queen- 
Empress v. Burke (2j, Empress v.. R. P 
Counsell (3), are not on all fours with 
the present case. The District Magistrate 
is*given under section 503 a discretion 


(1) 5A. 92; A. W. N. (1882) 184; 3 Ind. Dec. 


(x. 8.) 109. 

(2)6 A. 224; A. W. N.(1884) 55; 3 Ind. Dec. 
(N. 8.) 832. 

(8) 8 O, $96; 4 Lid. Dec. (s. 8.) 578. . 
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in the matter of issying a commission. 
He has not acted arbitrarily. or unreason- 
ably in the exercise of that discretion in 
this case and I am, therefore; not prepared 


' to interfere with his order. : The applica- 
.tion for revision is accordingly dismissed. 


-K. S. D. Application dismissed, 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 396 or 1923. 
July 17, 1923. 

Present:—Mr. Justice Kanhaiya Lal. 

MAHADEO RAI AND OTHERS—ACCUSED 
— APPLICANTS : 
versus 
EMPEROR—Opposire PARTY, 
' Criminal Procedure Code (Act V of 1898), s. 54— 
Cognisable offence—Constable not in uniform, whe- 
ther can arrest person suspected. AS 

A constable has authority under section 54 of the 
Criminal Procedure Code, to arrest a person òn 
suspicion of his having committed a cognisable 
offence, without a warrant and even when he is not 
in uniform. ; 

Criminal revision against an order 
of the Sessions Judge of Ghazipur, dated 
the 2nd of July 1923. 

Mr. U.S. Bajpai, for the Applicants. 

JUDGMENT.—The accused appli- 
cants have been convicted of an offence 
under section 335, Indian Penal Code, and 
sentenced to rigorous imprisonment for 
two months anda fine. They also have 
been convieted under section 147, Indian 
Penal Code, and sentenced to rigorous 
imprisonment for two months each. It 
appears that a complaint had been made: 
by a certain girl that she had been raped 
by two persons named Mahesh and Ram 
Lal. The Sub-Inspector went to^ hold an 
investigation and came to know that the 
two accused persons were present in 
their houses in the village. He'deputed 
certain Police Constables to arrest the 
accused. When these constables reached 
the place Mahesh and Ram Lal ran inside 
the house of Ujagar, and when the 
constables wanted to enter that house to 
arrest them, they -were. stopped by 


Vol. 81] 
NGA PO YA V. EMPEROR. . 


‘the accused applicants. who, armed with 
lathis, threatened to attack the constables, 
if they moved further towards the house. 
The contention here is that the con- 
stables were not armed with a warrant of 
' arrest and were not in their uniforms, 
but even if they were not in uniforms 
and had no warrant of arrest with them, 
they had sufficient authority under 
section 54, Criminal Procedure Code, to 
arrest Mahesh and Ram Lalon the sus- 
picion of having committed the offence 
with which the girl was charging them. 
In view of the circumstances there is no 
sufficient reason for interfering in re- 
vision. The application is rejected. i 


Z. X, Application rejected. 


€ 


LOWER BURMA CHIEF 
| COURT. 
CRIMINAL Revision No. 716-B or 1922. 
. December 20, 1922. 
NGA PO YA—PETITIONER 
versus 


EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 448—House 
trespass—Village headman holding trial in private 
house—Accused ordered to withdraw-—Failure to 
obey order—Trespass. 

Complainant, a village headman, was holding 
a trial in his private house. Accused who was 
interested in one of the parties came to watch the 
trial. Complainant ordered him to withdraw and 
had to repeat the order four times and employ 
some force before it could be carried out. Accused 
was, on these facts, convicted ‘of an offence under 
section 448 of the Penal Code: 

Held, that as there was no allegation that 
the accused had said or done anything 
from which an intent to intimidate, insult or 
annoy might be inferred, the accused could not be 
convicted of an offence under section 448 of the 
Penal Code. ' 

Quare:--Whether the Presiding Officer of a 
Court is in“ possession” of the room where he is 
holding a trial. d ut 

Criminal revision against the order 


of the Township Magistrate, Monyo. 


Reference made by the Sessions Judge, 
Tharrawaddy, in his Criminal Revision 
No, 370 of 1922, : 
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REFERENCE. — The appellant, 
Maung Po Ya, has been convicted by 
the First Class Township Magistrate 
of Monyo (Maung Hmwe Thi?) under 
section 448 ofthe Indian Penal Code 
and sentenced to one month's 


rigo- 
rous imprisonment. The sentence was 
passed on 21st November 1922 and 


:Po Ya was released by me on%ail on 


December 8th. He has thus served 18 
days of the period of ome month's im- 
prisonment imposed on him. 

The facts are briefly as follows :— 

The complainant, Shwe Thet, is head- 
man of Nyaungbingon village, Monyo 
Township. On November llth one Po 
Thi reported to the headman that he had 
been insulted by one Maung Yo. The 
headman sent for Maung Yo and pro- 
ceeded to hear the case between Po Thi 
and Maung Yo in his capacity as Magis- 
trate. “A Police Officer (Mya Sein P. W, 
No. 2) speaks of the headman “ examin- 
ing the witnesses" so there can be no 
qon that he was conducting a regular 
trial. 

Maung Yo is aged 21 and is the 
nephew of Po Ya, a man of45 years of 
age, the accused in the case under 
reference. While the headman was 
hearing the case between Maung Yo and 
Po Thi. Maung Yos uncle Po Ya 
appeared and said that Maung Yo had 
asked him to come. The headman told 
Po Ya to go away. He repeated this 
order to Po Ya four times, it appears 
and then “ pushed him down.” Accord. 
ing to the defence witnesses the *headman 
kicked and slapped Po Ya—the point 
however, has no direct bearing on this 
reference. j 

The prosecution evidence makes it 
quite clear that Po Ya used no offensive 
language to the headman and (to put the 
matter colloquially) did not make a 
nuisance of himself in any way. He 
merely wished to watch his young 
nephew's case. iii 

Under section 352 of the Criminal 
Procedure Code a Magistrate has power 
to order that any particulareperson shall 
not have access to the room used by the 
Court, and there is no doubt that the 


-headman was entitled to order Po Ya to 


leave his Court, But "the. place in 
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which any Criminal Court is'held for the 
purpose of inquiring s or trying any 
offence shall be deemed an open Court, 
to which the public generally may have 
access,’ and Ido not see how a convic- 
tion under section 448 of the Indian 
Penal.Codeis sustainable in the present 
case. It seems to me doubtful if the 
Presiding Officer of a Court is “in posses- 
sion" of the room where he is holding a 
trial. Itis clear that Po Ya entered the 
‘headman’s house, not as a private dwell- 
ing, but as the place where the headman 
was trying an offence ; had the headman 
.tried the case for example in a public 
.zayat or in the open, Po Ya. would not 
have entered the headman's house. The 
offence, if any, committed by Po Ya 
would be one under section 189 of the 
Indian Penal Code or some kindred 
section. 
, Further itis impossible to hold that 
-Po Ya, in attending. the trial of his 
.nephew, had any intention to commit an 
-offence or intimidate, insult, or annoy the 
headman. : 

For these reasons I would recommend 
that the conviction and sentence of P 
‘Ya be set aside. n 

Order.—There was no allegation that 
Po Ya had said or done anything from 
-which an intent to intimidate, insult or 
annoy might be inferred. I agree with 
the learned Sessions Judge that the con- 
viction and sentence cannot stand. They 
are set aside and the bail bond will be 
cancelled. < 


Z. K. Conviction set aside. 


ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 548 or 1923. 
October 31, 1923. : 
Pvresent:—Mr. Justice Sulaiman. 
EMPEROR-—PnRnosEOUTOR 
Versus 
BIDHA—<Accusep. 
Penal Code “Act XLV of 1860), s. 78—Solitary 
„confinement, when can be ordered. 
Under section 73 of the Indian Penal Code there 
is no authority for imposing a sentence of solitary 
‘confinement when a person is fconvicted under 
„some other Oriminal Act. f 
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Where, therefore, the accused was convicted under 
section 22 of the Crimindi Tribes Act and sentenced 
to undergo rigorous imprisonment for one year 
including one month's solitary confinement : 

Held, that the Magistrate had no jurisdiction to 
‘order that any part of the sentence on the accused 
should be one of solitary confinement. 


Criminal reference made by the District 
Magistrate of Aligarh. 

JUDGMENT.—In this case the 
accused was convicted under section 22 
of the Criminal Tribes Act (No. III of 
1911) and was sentenced to undergo 
rigorous imprisonment for one .year 
including one month's solitary confine- 
ment. à l " 

The learned District Magistrate has 
referred the case to the High Court 
with a recommendation that sd ‘much 
of the sentence as relates to the solitary 
confinement be set aside. This reference 
must be accepted. ~~ 

Solitary confinements are imposed ` 
under section 73 of the Indian Penal 
Code. Under that section whenever 
any person is convicted of an offence 
for which, under that Code, the -Court 
has power to sentence -bim to rigorous 
imprisonment, the Court may, by its 
sentence, order that the offender shall 
be kept in solitary confinement for any 
portion of the imprisonment to which 
he has. been sentenced. Under that 
section there is no authority for impos- 
ing a sentence of ‘solitary confinement 
when a person is convicted under some 
other Criminal Act. The . Criminal 
Tribes -Act (III of 1911) makes no 
provision for imposing a sentence ‘of 
solitary confinement on persons convict- 
ed under that Act. I am, therefore, of 
opinion that the Magistrate had no 
jurisdiction to order that any part of 
the sentence on the accused should be 
one of solitary confinement. I accord- 
ingly ,set aside that part of the order. 
Let the record be returned. 


K.S. D. -~ Reference accepted, 
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ALLAHABAD HIGH COURT. 
ORIMINAL Revision No. 327 or 1923. 
July 18, 1923. 

Present :—Mx. Justice Daniels. 
ANGNOO-—APPLICANT 
versus 
EMPEROR— RESPONDENT. 

U. P. Municipalities Act (II of 1916), s. 85 (1)— 
Sweepers striking. work after notice—Offence. 

Certain sweepers employed by a Municipality 
sent a notice tothe Municipality on 10th April 
demanding an increase of pay. Having received 
no reply to this, they sent a further notice on the 
20th threatening to strike on Ist May unless their 
demands were granted, and on the latter date they 
abandoned their work in accordance with the 
notice : . 

Held, that the ‘sweepers were guilty of an 
offence under section 85 (1) of the U. P. Munici- 
palities Act. 

‘Criminal revision from an order of 
the Sessions Judge, Budaun, dated the 
12th of May 1923. 

Mr. H. Cecil Desanges, for- the Appli- 
‘cant. 

Mr. A. Malcomson, Assistant Govern- 
ment Advocate, for the Crown. 
_JSUDGMENT.—These are ten ap- 
plications in revision by ten sweepers 
who have been convicted under section 85 
(1) of the U.P. Municipalities Act and 
sentenced to two months’ rigorous im- 
prisonment. That section renders a 
Municipal sweeper. who resigns or 
abandons his employment without the 
permission of the Board liable to two 
months’ imprisonment. The section is 
avery drastic one and requires to be 
very carefully worked. It was obviously 
enacted to meet the grave public danger 
which may arise from a sudden strike 
of sweepers in a town. In this case 
there is no question whatsoever that 
the action of the sweepers amounted 
to an offence under the section. It 
appears that on the 10th of April they had 
sent a notice to the Board demanding 
an increase of pay. Having receivèd no 
reply to this, they, on the 20th of April, 
sent a further notice threatening to strike 
on the Ist of May unless their demands 
were granted. This notice.appears to have 
been sent by almost the entire staff of 
the sweepers of the Municipality. On the 
ist of May they abandoned their work in 
accordance with the notice. It appears 
that the matter was under the consider- 
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ation of tle Municipal Board and no 
reply had been, given to their notice. 
The Magistrate thereupon sent for ten 
of the ring-leaders, and on their admit- 
ting the facts, sentenced them by a 
summary trial as stated above. The 
procedure adopted was drastic and could 
only be justified by the extreme danger 
to the health of the town which*would 
result if it was left unscavenged. The 
Magistrate has stated in his explanation 
that he examined the Health Officer in 
one case and the latter stated that 
there was danger of a cholera epidemic. 
It is said that the trial was illegal but 
having regard to the provisions of sec- 
tions 242 and 243 of the Criminal 
Procedure Code I am not prepared to 
hold that this was the case. The 
judgment has also been attacked but 
it complies strictly with the provisions 
of section 263, Criminal Procedure 
Code. . 
A plea has been taken on the ground 
of sentence. The accused are now on 
bail, having already served more than 
& month and & half of their sentence. 
The danger which led to the proceed- 
ings has passed, and, in my opinion, it 
is not necessary to send them back to 
jailto undergo the remainder of their 
sentence. I aecordingly reduce the sen- 
tence to the amount already undergone 
but in other respects dismiss the 
applications. 
Conviction maintained; : 


Z. K. Sentence reduced.. 
e 


LAHORE HIGH COURT. 
CRIMINAL ÁPPEAL No. 330 or 1922. 
: June 10, 1922. 
Present:—Mr. Justice Brasher. 
LAL SINGH-—CoNvICT—A PPELLANT 
; ^^ Versus š 
EMPEROR-—RESPONDENT. 

Penal Code (Act XLV of 1860), s. 804 II —Death 
caused by single blow—Offence—Sentence. 

Deceased was sitting with certain enemies of the 
accused watching an entertainment. The accused 
struck him a blow on the head with a lathi which 
caused his death ; 
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- Held, (1)-that the accused was guilty of an 
offence Cader section 304 II of the Penal Code; 
(2) that the appropriate esentence under the 


=, "e 
circumstances of the case was one of five years 
rigorous "imprisonment and that a fine was uncalled 


o l 1 from an order of the 
riminal appeal from | 'der 1 
Sub-Divisional Officer, First Class, “with 
section 30 powers, Moga, dated the 17th 
March 1922. | 


Dr. Nand Lal, for the Appellant. 
Syed Mohsin Shah, for the Respondent. 


JUDGMENT.—The appellant has 
“heen convicted under section 304, part 
TI, Indian Penal Code, in connection 
with the death of Wazir Singh. The 
prosecution ‘evidence shows that Wazir 
Singh with some other men of his 
village Theti - Bhai had gone to 
Raoke in search ofa stray pigeon. On 
their way back they stayed at the appel- 
lant's village Mari to watch an entertain- 
ment which was being held there. In the 
course of the entertainment the appellant 
who had a lathi in his hand asked the 
people to step back and he gave a blow 
on the head of Wazir Singh which 
rendered him unconscious. Wazir Singh 
was taken to the house of Jaisi, near 
whom he had been sitting, and his father 
after being UR as i the occurrence 
report at the thana. 
ode this report it appears that the 
appellant was induced to strike Wazir 
‘Singh because he was sitting with some 
persons who were enemies of the appellant. 
Wazir Singh died on “the following 
evening’ without recovering conscious- 
ness, and the medical evidence shows 
` that his death was due to a fractured 
onus to the defence the appellant 
was not present at the entertainment, and 
Wazir Singh received his injury ina 
ficht which took place on that occasion 
between some men of Raoke and the men 
of Theti Bhai in connection with the 
loss of Wazir Singh's pigeon. 
The only witnesses who have suppor ted 
fhe prosecution version are Inder Singh, 
Thara, Singh and Mehar Chand who 
accompanied Wazir Singh from his 
village and the Magistrate has considered 
thai other witnesses have been won over 
by the appellant, Jaisi hag stated that 
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men of different villages began to fight 
and that he does fiot know’ who struck 
Wazir. Singh. Two witnesses named 
Chanan Singh and Gurdit Singh belong- 
ing to a village. Chida, who were 
mentioned in the First Report as having 
been present, were examined as Court 
witnesses, and have also deposed that 
they do not know who struck Wazir 
Singh. For the defence some evidence 
has been produced to show that the 
appellant was not present at the entertain- 
ment while other witnesses state that 
Wazir Singh was injured in a fight 
between the men of his village and the 
men of Raoke. i 

There can be no doubt that the injury 
received by Wazir Singh was caused by 
the appellant. The witnesses Indar 
Singh and Thara Singh were named in 
the First Report, which was made without 
delay, and no reason whatever has. been 
shown which would account for the appel- 
lant being inplieated if Wazir Singh 
had in reality been injured by some one 
else. Although Jaisi has given evidence 
in favour of the appellant, the appellant 
himself states that Jaisi is his enemy, 
and all the facts point to: the conclusion 
that Jaisi was formerly on bad terms 
with the appellant, and that on this 
account Wazir Singh who was sitting near 
him was,struck. It is clear that Jaisi 
was injured as appears from the evidence 
of the Sub-Inspector, and this is admitted 
by Jaisi himself. Jaisiappears to have 
afterwards come to terms with the 
appellant, but the appellant has himself 
stated that Jaisi is his enemy.. 

The defence version. is. in itself 
improbable and is not supported, by any 
reliable evidence. l 

The appellant must have known that he 
was likely to cause death and the convic- 
tion is justifed, but considering that 
only a single blow was struck the sentence 
is unduly severe and the fine imposed 
appears to be unnecessary. 

I reduce the sentence to five years’ 
rigorous imprisonment, remitting the 
sentence of fine. The appeal is other- 
wise rejected. . 


ZK, Sentence reduced, 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL Revision No. 153B or 1923. 
July 7, 1923. 

. Present — Mr. Prideaux, A. J. C. 
HASAN BEG-—ACCUSED—À PPLICANT 
versus 


EMPEROR—NON-APPLICANT, 

Criminal Procedure Code (Act V of 1898), ss. 
106 (8), 282—Penal Code (Act XLV of 1860), s. 
líl—BSecurity to keep peace—Appellate Court, 
power of, to demand security—Appeal from order 
0f Second. Class Magistrate-—Unlawful assembly— 
Common object, finding asto, different from that 
stated in charge— Conviction, legality of. 

The power conferred on an Appellate Court by 
clause (3) of section 106 of the Criminal Procedure 
Code, is not limited by the fact that the Court 
whose decision is under appeal should have had 
ae to direct security to be taken. [p. 148, 
col, 2. 

Emperor v. Momin Malita, 35 O 434; 1 C. L. J. 
602; 12 C. W., N. 752; 8 Or. L.J 9; 4 M.L. T. 
340, dissented from. 

Dharam Das v. Emperor, 7 Ind. Cas. 419; 33 
A. 48; 7 A. L. J. 910; 11 Cr. L. J. 480, Emperor v. 
Bhausing Bhumalsingh, 1 Ind. Cas. 454; 33 B. 33; 
10 Bom. L. R. 759; 8 Or. L. J. 267, Buchan Singh 
v. Emperor, 37 Ind. Cas. 470; 2 P.L. J. 21; 18 
Cr. L. J. 118; (1917) Pat. 57; 3 P. L. W. 250, 
In re Solai Gounden, 21 Ind. Cas. 174; 37 M. 
153; 14 M. L. T. 235; (1913) M. W, N. 769; 25 M. 
L. J. 403; 14 Cr. L. J. 574 and Bharat Singh v. 
' Emperor, 21 Ind. Cas. 384; 14 Or. L. J. 592; 16 
O. C. 281, relied on. 

A conviction for an offence involving the 
membership of an unlawful assembly is not vitiated 
by the fact that the finding of the Appellate Court 
as to the common object of .the. assembly is 
slightly different from the common object stated 
in the charge, where the accused knew exactly 
what the case against them was. [p. 147, col. 2; 


p. 148, col. 1.] 

Applieation for revision of the 
decision of the District Magistrate, 
Akola, dated the 28th May 1928, in 
Criminal Appeal No. 23 of 1923. 

Mr. Gangadhar Sitaram, for 
Applicant. 


ORDER.—This order disposes of 
eleven criminal revisions, namely, Nos. 
153-B to 163-B of 1923. The applicants 
are Hasan Beg, Yawaralli, Asad Ali, 
Ikram Hussain, Rahmankhan, Shaikh 
Daud, Husainali, Bannu, Hatam, Amrulla 
and Syed Munaff. These eleven and 
nine others were challanned by the 
Police before the Second Class Magis- 
trate, Akot. 

The case for the prosecution was that 
last year the Ganpati and Muharram 
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festivals fell together. On ‘the 31st of 
August last the Muhammadans went in 
procession through the basti. It has been 
customary to instal the god Ganpati by 
ore Gulabrao on his baithak evtry year 
and that ceremony was also being per- 
formed. There was achance of trouble 
between the two communities and a Head 
Constable noticing this sent word to 
Gulabrao’s party to see that the bhajan 
did not make much noise when the 
procession passed the house. There 
were some 25 persons inside the baithak. 
The Muhammadans are alleged to have 
attacked the persons engaged in the 
ceremony with lathis and stones causing 
a riot, two persons, Sheshrao (P. W. 
No. 23) and Sitaram Sakharam (P. W. 
No. 24) receiving grievous hurt and 
others simple hurt. The Naib-Tahsildar 
convicted Hatambeg, Hassanbeg, Yawar- 
alli, Asadalli, Abdulla, Ikram Hussain, 
Rahimkhan,  Hatam, Shaikh Daud, 
Hussainali, Bannu, Hatam son e of 
Muhammed Shami, Amrulla and Syed 
Munaff of offences under sections 452/149, 


325/149 and 296/149, Indian Penal 
Code. ; 
Section 452, Indian Penal Code, 
runs :— 
“Whoever commits house-trespass, 


having made preparation for causing 
hurt to any person, or for assaulting 
any person, or for wrongfully restraining 
any person, or for putting any person 
in fear of hurt, or of assault, or of 
wrongful restraint, shall be punished with 
imprisonment of either description for 
which may extend to seven 
years, and shall also be liable to 
fine.” . 

Section 149, Indian Penal Code, 
creates no offence but lays down :— 

"If an offence is committed by any 
member of an unlawful assembly in 
prosecution of the common object of 
that assembly, or such. as the members 
of that assembly knew to be likely to 
be committed in prosecution of that 
object, every person who, at the time ef 
the committing of that offence, is a 
member of the same assembly, is guilty 

that offence.” f 
p 325, Indian Penal Code, deals 

*. . 


" a 
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with grievous hut'-and section 296 of 
the Code is thus stated :— 

` “Whoever. voluntarily* causes disturb- 
ance toeany assembly lawfully engaged 
in the performance of religious . worship 
or religious ceremonies, shall be punished 
with imprisonment of either description 
for a term which may extend to one 
year, oy with fine, or with both.” 

The charge framed runs as follows in 
gome cases and in some ‘cases the first 
charge merely states that the‘ accused 
Were members of an unlawful assembly 
and in prosecution of its common object 
committed house-trespass after prepara- 
tion for hurt the common object of the 
ássembly being to beat Gulabiao :—. 
` That you on the 31st night of August 
1922 at Hiverkhed were a member of 
the unlawful assembly and in prosecution 
of the common object (viz. to beat 
Gulabrao) Hasanbeg, Ikram Hussain, 
Asadali, Munaf and "Rahman Khan com- 
mitfed hotise-trespass after ‘preparation 
for hurt and you thereby committed an 
offence punishable under section 452/149 
of the Indian Penal Code, and‘ within 
my cognizance. 

i Secondly :—That you, on thé same 
night of August 1922 at Hiverkhed were 
a member of that unlawful assembly 
and in prosecution of its common object 
Hasanbeg and Asadali voluntarily. caused 
grievous “hurt to Sheshrao and Sitaram 
and you thereby committed an offence 
punishable under section 452/149 of the 
Indian Penal Code, and within my 
cognizange. 


Q8 Thirdly:—That you, on the same. 


might of August 1922 at Haverkhed were 
à member of the unlawful assembly 


and.in prosecution: of its common object: 


its members disturbed voluntarily the 
religious assembly at Gulabrao’s baithak 
and you thereby committed an offence 
punishable under section 296/149 of the 
indian’ Penal Code. and within my 
cognizance.”. 

The District Magistrate, on appeal, 
agquitted Abdulla and in his judgment 
writes :— 

"Iam notsure that the lower Court 
‘was right in inferring that the common 
object was to beat Gulabrao, nor that 
they had a previously organized plan 
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to.do so. I consider that the evidence 
shows that the cofamon’ object of the 
mob was to stop the performance of the 
bhajan,- that is to say, to commit an 
offence under section 296, Indian Penal 
Code.” The point is however a small 
one and there is no doubt that the mob, 
which rushed towards Gulabrao's house, 
was an unlawful assembly. I consider 
that all the members of the assembly 
must have known that in prosecution 
it was likely 
that several of their members would use 
criminal force to the persons who were 
celebrating the bhajan, and -that they 
were likely to commit hurt upon them. 
Ido not, however, consider that it can 
fairly. be held on the evidence that all 
the members of the unlawful assembly 
knew that it was likely that house- 
trespass upon Gulabrao's baithak would 
be: committed or that grievous hurt 
would be inflicted. They might reason- 
ably expect that their common object 
would be attained without house-trespass 
or grievous hurt and that the bhajan 
would stop as soonas they cleared the 
street of the listeners. I, therefore, set 
aside the conviction of all the appellants. 
under sections 452/149, Indian Penal 
Code, because I am by no means 
satisfied that any of the appellants 
actually entered upon the baithak.” , 

Dealing with the convictions under 
sections 325/149, Indian Penal Code, the 
District Magistrate held that the persons 
of the unlawful assembly could not 
foresee that grievous hurt would be 
caused and excepting in the cases of 
persons, who would be found themselves 
to haye committed grievous hurt, the 
Magistrate altered convictions of persons 
found to have joined in the attack on 
the people in Gulabrao's baithak, from 
sections 325/149 to sections 323 or 
352/149, Indian Penal Code. He found 
Hatambeg guilty under section 352/149 
and section 296/149, Indian Penal. Code, 
and not believing that he took any 
active part in the .riot. reduced his 
sentence of rigorous imprisonment tó the 
term he had already undergone and 
imposed in lieu of sentence” undér 
section 352/149-a fine of  Rs./50, the 
fine of Rs. 50 under section 296/149 being 


i. 
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upheld. This acedsed has not come 
here in revision. . 

Hasan Beg was convicted under 
sections 325/149 and 296/149. and the 
sentence of six months’ rigorous im- 
prisonment for the former offence was 
"upheld and also the sentence of Rs. 50 
fine for the offence, under sections 
296/149, Indian Penal Code. 

.Yawarali's ‘sentence under section 
325/149. Indian Penal Code, was reduced 
toʻa conviction under section 352/149 
and the sentence was reduced from six 
months’. imprisonment to three months’ 
rigorous imprisonment. The fine of 
Rs. 50 for the conviction under section 
296-149 was upheld. 
` Asadali was dealt with in the same way 
as Yawaralli, as were Ikram Hussain, 
and Rahmankhan. The conviction of 


. Shaikh Daud was also altered in the 


same manner and the sentence of four 
months’ rigorous. imprisonment was 
reduced to three months, the :conviction 
and. sentence under section 296/149, 
Indian Penal Code, being upheld. The 
sanie hàppened in the case of Hussainalli, 
Bannu and Hatam -son of Mohammed 
Shami. The convietion of Amrulla was 
dealt with in the same way. Syed 
Munaff was held to have broken the 
jaw of Sitaram and his conviction under 
section 325/149 and sentence of five 
months’ rigorous imprisonment and also 


his conviction and sentence under 
section 296/149 were upheld. 
The District Magistrate also took 


-action under section 106, Criminal 
Procedure Code, and he directed that 
all. the appellants excepting Abdulla 
should give a bond under that section 
for Rs. 200 with two sureties for keeping 
the peace for a period of two years. 
Against these convictions the present 
applications for revision have been 
filed. E 

It is usual to accept as final all 
findings of fact and that custom has 
‘not been challenged here in the present 
case. The learned Counsel for the 
applicant has confined himself to points 
.oflaw and has urged four matters which 
he states vitiate the convictions. The 
first: point is that as the charge stated 
that the common object of tlie assembly 
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was to beat,Gulabrao and the District 
Magistrate finds in paragraph 4 of his 
judgment that this was not the common 
object but it was to stop the performance 
of the bhajan, it is argued that the 


‘accused have been misled and the 


convietions are bad. Iam unable to see 
any reasonableness in tbis- argument. 
Itis clear that the common object was 
to beat Gulabrao and the others engaged 
in the performance ofthe bhajan in an 
attempt to stop that bhajan the music 
of which the Muhammadans considered 


‘was insulting their procession. Accused 


have in no way been misled, they 
knew exactly what. the case against 
them was. It was an assembly and: as soon 
asits members proceeded by force to 
Scatter persons performing the religious 
ceremony at Gulabrao's house it became 
unlawful assembly and though its 
members might not have expected that 
grievous hurt would be caused by any 
of them to their. opponents, it was 
practically certain that simple hurt 
would be so caused. There is no force 
in the first point urged. 

It is further contended that the 
convictions are illegal because . the 
depositions of the witnesses were nod} 
interpreted or read over to them. ‘This 
plea was taken in the District Magis- 
trate’s Court. The record does show 
that the depositions of the witnesses 
examined in the case were interpreted 
to them. I had addressed the Trying 
Magistrate on this question and he 
writes :— f n 

“The depositions of witnesses were 
read over to the witnesses who knew . 
English and were interpreted in Hindi, 
or Marathi as the case might be to the 
remaining ones; before closing each 
deposition I satisfied myself that it 
faithfully represented the story given by 
the witnesses." 

I see no reason to disbelieve the 
Magistrate. I believe him and find that 
the depositions were interpreted to the 
witnesses. 

Then the point is taken that as the 
First Informtion says the peéple ran into 
the baithak and the lower Appellate 
Court has found against that theory, 
the whole case has been ,changed and 


.. Appellate Court could not do so. 
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that the lower Court's finding is contrary 
.to the First Information. But supposing 
it is, I cannot see how that fact can 
.vitiate the covictions. 

The last legal point urged for the 
applicants is that the District Magistrate 
chad not the power to demand security 
under section 106, Criminal Procedure 
.Code. It is argued that as the Second 
Olas$ Magistrate who tried the case had 
not the power to demand security, the 
lam 
referred to Emperor v. Momin Malita 
(1) which. lays down that “An Appellate 
Court cannot exercise the power given 
by section 106 (8) of the Criminal 
Procedure Code, where the conviction 
: has not been by a Court specified in 
sub-section (1)" Clause (3) giving 
powers to Appellate Courts to demand 
security is new. It has been held by 
the Calcutta High Court and the Punjab 
‘Chief Court that on appeals from 
conviction by Second or Third Class 
Magistrate who are not authorised to 
‘require security under the first part of 
section 106, itis not competent for the 
„Appellate Court to require security. 
But the Allahabad and Bombay High 
Courts hold that the Appellate Court has 
authority under section 106 irrespective 
ofthe Trying Court: See Dharm Das-v. 
Emperor (2) and Emperor v. Bhausing 
Dhumalsingh (3). The Patna Court holds 
the same view: Buchan Singh v. 
‘Emperor (4). The Madras High Court 
and. Oudh Judicial Commissioner's Court 
overrulipg previous decisions now follow 
the view of the Allahabad and Bombay 
High Courts: Im re Solat Gounden (5) 
„and Bhurat Singh v. Emperor (6) 
Grievous hurt and simple hurt were 
caused by- the members of this unlawful 


<- (1) 350.434 7 ©. L.J. 602; 12 C. W.N., 752; 
8 Or. L. J. 9; 4 M. L. T. 340. . 

(2) 7 Ind. Cas. 412; 33 A. 48; 7 A. L. J. 910; 
11 Or. L, J..450. 

(3) 1 Ind. Cas. 454; 33 B.33; 10 Bom. L. R. 
1189; 8 Or. L. J. 267. 

(4) 37 Ind. Cas. 470; 2 P. L. J. 21; 18 Or. L. J. 
$18; (1917) Pat. 57; 3 P. L. W. 250. 
[5 


. 21 Ind, Cas 174; 37 M. 153; 14 M. L.T. 
‘235; (1913) M. W. N. 769; 25 M. L. J. 403; 14 Cr. 


L. J. 574, | 
s 21 Ind. Oas. 384; 14 Or. L J. 592; 160.0. 
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is abparent that if the 
District Magistrate has erred in demand- 
ing security under section 106, Criminal 
Proeedure Code, he.has erred in good 
company. Following the decisions of 
the majority of the principal High 
Courts in IndiaI hold that the power 
conferred on an Appellate Court by 
clause (3) of section 106, Criminal 
Procedure Code, is not limited by the 
fact that the Court whose decision is 
under appeal has no power to direct 
security to be taken. an 

The result is that I see no reason 
to interfere with the convictions, 
sentences or order -demanding security. 
These applications for revision fail and 
are dismissed. 


Z. K. Application dismissed. 





BOMBAY HIGH COURT. 
CRIMINAL REFERENCE No. 71 or 1922. 
-November 6, 1922. 

Present :—Mr. Justice Marten and 
Mr. Justice Fawcett. 
EMPEROR--PRosECUTOR 
versus 
KHASHABA TATYAI LAWAND— 


ACCUSED. 

Criminal Procedure Code (Act V of 1898), ss. 841, 
562—Deaf and dumb accused—Statement by signs—- 
Attempt to commit suicide-—Procedure. . 

A deaf and dumb person was convicted of an 
attempt to commit suicide. He had attempted 
suicide apparently because his brother refused 
to partition the joint lands. He made certain 
signs to signify what took place but.it did not 
appear how the questions put to him at the trial 
were communicated to him : 

Held, (1) that the justice of the case would be 
met by affirming the conviction and directing that 
he be sentenced to one day's simple imprisonment ; 
[p. 149, cols. 1 & 9.] 

(2) that it was not advisable to proceed under 
section 562 of the Penal Code as it did not appear 
that the accused would be capable of entering into 
a bone. [p. 149, col. 2] 

King-Emperor v. Monya, 4 Bom. L. R. 296, Bm- 
peror v. A Deaf and Dumb Accused, 37 Ind. Cas, 
495; 40 B. 598; 18 Bom. L. R. 553; 18 Cr. L. J. 143, 
In ve A Deaf and Dumb Man, 8 Bom. L. R. 849; 
4 Cr. L. J. 444, referred to. 

Reference made by the Magistrate 
First Class, Karad. 

Mr. S. S. Patkar, Government Pleader, 


for the Crown 
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JUDGMENT. | affirm the finding that he is guilty 
Marten, J.—In this case the record of the offence and convict him accord- 


and proceedings have been submitted 
to us under section 341 of the Criminal 
Procedure Code to pass .thereon such 
order as the Court thinks fit. The 
accused is deaf and.dumb and he has 
been convicted of attempting to commit 
suicide. His apparent reason for making 
this attempt is that his brother had 
refused to partition the ‘lands which 
they jointly held. The reason given 
seems an inadequate one. Litigation 
would seem a more ordinary remedy, 
but the unhappy condition of this un- 
fortunate man must to my mind weigh 
very largely in his favour in considering 
what course we ought to take under the 
present circumstances. 

As far as the authorities go, in 
King-Emperor v. Monya (1) the accused 
was acquitted, as the Court considered 
that it was not established that he 
knew the nature of the act committed 
‘or that he acted with a dishonest 
intention. In. Emperor v. A Deaf and 
Dumb Accused (2) a deaf and dumb 


man was convicted of theft; and Inve 
A Deaf and Dumb Man (3) the Court 
remanded the case to the Magistrate 


to make enquiries about his antece- 
dents and his ordinary mode of life 
and as to how he ordinarily made 
communications with his relatives and 
others. 

In the present case it would appear 


that the accuséd made certainsigns to - 


signify what took place, as will be “found 
on reading his statement on page 11. 
It is not shown to us how the specific 
questions put to the accused were com- 
municated to him. Unfortunately the 
learned Magistrate does not say  defi- 
nitely whether the accused is able to 
read or write and consequently, to 
communicate with people in that Way. 
But on the whole I do not think it 
necessary to have this case remanded 
or to direct a re-trial. I think the 
justice of the case will be met if we 


(1) 4 Bom. L. R. 296. 

(2) 37 Ind. ron 495; 40 B. 598; 18 Bom. L. R. 553; 
18 Or. L. J. 143 

(3) 8 Bom: L. 3t. 849; 4 Cr. L. J, 444, 


ingly of an attempt to commit suicide 
and direct that he be sentencéd to 
one day's simple imprisonment. At the 
same time the First Class Msgistrate 
at.Karad should be requested if practi- 
cable to admonish the aecused, and to 
point out to him that it is wholly 
improper for him to attempt to take 
his own life as a remedy for Nis brother's 
conduct. 

On the whole I have considered it 
inadvisable to proceed under section 562 
of the Criminal Procedure Code as it 
does not appear clear whether the 
accused would be capable of entering 
into the bond and so on for*good be- 


haviour which is indicated in that 
section. 

Fawcett, J.—I agree. 

K. S. D. Order accordingly. , 


CALCUTTA HIGH COURT. 
CRIMINAL MiscgLLANEOUS No, 53 or 1922, 
July 28, 1922. 

Present :—Mr. Justice Walmsley and 
Mr, Justice Chotzner. 

BINODE BEHARI NATH-—PETITIONER 

versus 
EMPEROR-—OrrosrTE Party, 

Criminal Procedure Code (Act V of 1898), ss. 128, 
198 (2), interpretation of —Sessions Judge, transfer 
of reference by, .to Additional Sessions Judge— 
Jurisdiction. 

Section 193 clause (2) of the Criminal Procedure 
Code should be interpreted in a liberal sense. 

Where a Sessions Judge, who was authorised by 
a Government Notification to transfer cases to the 
Additional Sessions Judge, transferred the hear- 
ing of a reference under section 123 of the Crimi- 
nal Procedure Oode to the Additional Sessions 
Judge: 

Held, that the Additional Sessions. Judge had 
jurisdiction to hear the reference. 

Criminal Miscellaneous against  an* 
order ofthe Additional Sessions Judge, 
Alipore, dated the 27th June, 1922. 

Messrs. Monnier and J.C. Guha, for 


_the Petitioner. 


Mr. S. N, Guha, for the Crown. 
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JUDGMENT. ' 

‘Walmsley, J.—Tjhis Rule relates to 
a reference under the provisions of 
sectidh, 123. of the Criminal Procedure 
‘Code. The Sessions, Judge of the 24- 
Pargannas transferred the hearing of 
the «reference to the First Additional 
Sessions Judge and the Rule was 
obtained: calling upon the District 
Magistrate to show cause why that 
order of transfer should not be set 
aside on the ground that such references 
can ‘be heard only by the Sessions 
Judge himself. Mr. Monnier, on behalf 
of the petitioner, has examined the 
Criminal: Procedure Code exhaustively, 
dealing with all the sections which he 
thinks have a bearing on the question. 
Of the sections, No. 193, clause (2), 
‘seems to me most important, and Lam 
not prepared to whittle. it down in the 
manner which Mr. Monnier suggests. 
I«.do not see any reason why it should 
not be interpreted in a liberal sense, 
and I think that the notification pub- 
lished by the Government of Bengal, 
Circular Judicial No. 118 J. D. of the 
19th of June 1916, purporting to be an 
order under clause (2) of section 193 
of the Criminal Procedure Code, does 
authorise the Sessions Judge to transfer 
such cases to the Additional Sessions 
Judge for disposal. 
that. the First Additional Sessions J udge 
has jurisdiction to hear the réference. 
‘The Rule is accordingly discharged. 


Let the record be returned to the lower. 


Court &t once. . 
Chotzner, J.—1 agree. 
X. 8. D. Rule discharged. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL ÁPPEAL No. 141 or 1923. 

^ September 20, 1923. 
Present:—Mr. Rupchand Bilaram, A: J.C. 
JHANGLI—APPELLANT 
- Versus 
EMPEROR—OPPoNENT. 


Criminal 
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I, therefore, think’ 


Procedure Code (Act V of 1898). 
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- *. 
s. S4j£— Examination of accused, when to be 
made. 


The provisions of section 342, Criminal Pro- 
cedure Code, are mandatory and are not merely 


discretionary. They - are intended to afford an 


opportunity to an accused person of explaining 
the circumstances appearing in the evidence 
against him, Therefore, such opportunity should 
be afforded to him after prosecution have ex- 
amined all their witnesses whom they wish to 
call in support of the prosecution case and 
after the prosecution evidence has been concluded. 
It is immaterial if such prosecution witnesses 
have been cross-examined or not, or if they are 
re-called after framing of the charge. If new 
and material matter in support of the prosecu- 
tion case is elicited in the cross-examination or 
re-examination ofa prosecution witness, who has 
been examined after the examination of the 
accused, the accused should again -be questioned 
on the case and asked generally to explain.. the 
circumstances. If the prosecution call fresh or 
further evidence after the framing ofthe charge, 
the section requires that after the taking of such 
evidence the accused should be examined again. 
[p. 151, cols. 1 & 2.] 

In re Varisai Rowther, 73 Ind. Cas. 163; 46 M. 
449; 44 M. L. J. 567; 17 L. W. 722; 32 M. L.TT. 
385; (1923) M. W. N. 477; (1923) A. LR. (N. s) 
609; 24 Cr. L. J. 547, relied upon. 

Kashi. Pramanik v.. Damu Pramanik, 77 Ind. 
Cas. 988; 27 C. W. N. 28; 25 Gr. L J. 524, 
Promotha Nath Mukhopadhya v: te MG 71 Ind. 
Cas. 792; 27 ©. W. N. 389; (1923) A. R. (O) 
470; 24 Cr. L. J. 792; 50 C. 518 and Dibebente 
Chatterji v. Gour Gopal "ipiis 75 Ind, Cas. 715; 
97 C. W. N: 143;.(1923). A. I. R. (C.) 727; 50 C. 939; 
25 Cr. L. J. 27, doubted. 

Appeal from Jail against an order of 
the First Class City Magistrate, Kotri, 
dated the 12th July 1923. 


Mr. Parsram Tolaram, for the Crown. 


JUDGMENT.—This is an appeal 
from Jail by one Jhangli son of 
Bakshali who was convicted | by the First 
Class Magistrate, Kotri, on the 12th July 
1923 for an offence under section 211, 
Indian Penal Code, and sentenced to 
undergo two months’ rigorous imprison- 
ment and a fine of Rs. 100 or in default to 
undergo a further imprisonment for two 
months. The appeal was filed in this : 
Covrt on the 20th August 1923 and it 
was admitted to regular hearing. The 
appellant was ordered to be released on 
bail. He however failed to. give bail 
and has by now. served out the sub- 
stantive sentence and has been released 
from Jail evidently on his having paid 
the amount of fine. 

The appellant was prosecuted under 
the sanction of the Assistant Superin- 
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tendent of the Riverian Police Hyder- 
abad Sind for making a false complaint 
‘to the Police on the 12th November 
1921 against two persons Baksho and 
Sodho for the theft of his camel from 
his , cattle-pen on the previous night. 
The appellant was tried in the first 
instance by the Resident Magistrate, 
Kotri, who examined the accused under 
section 342, Criminal Procedure Code, 
and framed a charge against him. The 
proceedings were thereafter transferred 
to the First Class Magistrate, Kotri. 
appellant did not claim a de novo trial 
and the case was proceeded with 
from the stage at which it was at the 
date of the transfer. The First Class 
Magistrate, Kotri, examined two import- 
ant prosecution witnesses after the case 
was transferred to his file and before 
the defence witnesses were examined. 
And again after the arguments for 
both the sides were concluded the Trying 
Magistrate thought it necessary to put 
in evidence certain material documents 
pertaining to the inquiry by the Police 
to support the case for the Crown. 
These documents were put in through 
the witness Ali Akbar, Judicial Munshi 
of the Mukhtiarkar’s Office, who had 
been summoned as a defence witness 
to produce certain documents required 
by the defence and who had been ex: 
amined and discharged on the 15th 
June 1923 and subsequently re-sum- 
moned by the Court and examined on 
the 12th July 1923. The Trying Magis- 
trate however did not again question 
the appellant on the case under sec- 
‘tion 342, Criminal Procedure Code, after 
the two fresh prosecution witnesses 
were examined and the further docu- 
ments put in. The provisions of sec- 
‘tion 342, Criminal Procedure Code, are 
intended to afford an opportunity to 
an accused person of explaining the 
circumstances appearing in the evidence 
of the prosecution against him, and 
such opportunity should, therefore, be 
afforded to him after the prosecution 
have examined all their witnesses whom 
they wish to call in support of the 
prosecution case and after the prosecu- 


tion evidence has been concluded. The ` 


“provisions of -the section are mandatory 


nu Ee ae, 
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The’ 


'examination-in-chief of 
‘tion witnesses, but after such witnesses 


n 
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and are not. merely diseretionery, There 
is some divergence of judicial opinion 
as to the point of time when the 
accused person should be examined 
and also as to the question whether the 
failure to comply with the terms of 
the section is an illegality or an 
irregularity which may be cofdoned 
in fit cases under section 537, Criminal 
Procedure Code. As to the point of 
time when the accused should be ex- 
amined, the view taken by Schwahe, 
C. J., in In re Varisai Rowther (1) 
and -which appears to me to 
be a correct view, is that the 
accused must be examined after the 
prosecution have finished calling evi- 
dence. It is immaterial if such pro- 
secution witnesses have been cross- 
examined or not, or if such prosecution 
witnesses are re-called after the framing 
of the. charge. If new and material 
matter in support of the prosecution 
case is elicited in the cross-examiina- 
tion orin the re-examination of a pro- 
secution witness who has been examined 
after the accused was questioned under 


. section 342, Criminal Procedure Code, 


it is desirable that the accused should 
again be questioned on the case, and 
asked generally to explain the cir- 
cumstances. It is open to the prosecu- 
tion to call fresh evidence after the 
framing of the charge, and if this is 
done on determination of the taking 
of ‘such evidence the accused must 
again be’ questioned generally under 
section 342, Criminal Procedyre Code. 
A. somewhat different view has however 
been expressed by the Calcutta High 
Court which requires examination of 
the accused to be taken not only 


‘after the facts on which the prosecu- 


tion rely have been. deposed to in 
the prosecu- 


have been cross examined and re-ex- 
amined. See the case of Kashi Pramanik 
v. Damu Pramanik (2) Promotha Nath 


(1) 73 Ind. Cas. 163: 46 M. 449;*14 M. L. J. 567; 17 
L. W. 722; 39 M. L. T. 385; (1923) M.W. N. 477; 
(1923) A. T R. (N.85) 609; 24 Cr. L. J. 547 


: @) 77 Ind. Cas. 988; 27 O. W.N. 28; 25 Cr. 
L.J. . 


524, er 
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Mukhopadhya v. Emperor (3y and Diba- 
kanta Chatterji v. Gour „Gopal Mukerjee 
(4). There is no question however 
that when the prosecution call further 
evidence after the charge has been 
framed; the section requires that the 
accused should be examined after such 
‘evidence has been recorded. In the 
‘presené case the prosecution have called 
two important witnesses after the 
framing of the charge, and have also 
caused certain documents to be put 
in evidence through the defence wit- 
ness who was a Government servent 
and who was recalled to put in. official 
papers. The Trying Magistrate was 
clearly in error in not examining the 
‘accused again after this further pro- 
Becütion evidence was recorded. 

' With regard to the second point as 
to whether failure to comply with the 
provisions of section 342, Criminal Pro- 
_cedpre Code, is an ‘illegality or an 
| irregularity which could be condoned 
‘in fit cases under section 537, Criminal 
. Procedure Code, Schwabe, C. T, in Vari- 
sai case, (1) referred to above, at page 456* 
“stated that such failure was an illega- 
lity and that it must he considered to 
have been so established in the Madras 
Presidency. In Bechu Chaube v. Emperor 
(5) Stuart, J., relying on certain passage 
.in the ruling of' their Lordships of 
the” Privy “Council in Subrahmania 
Ayyar v. King-Emperor (6) held that 
“the failure to examine the accused in 
an irregularity which may be cured 
under seetion 537, Criminal Procedure 
Code, in fit cases, as for instance where 
the prosecution witness subsequently 
examined gives no evidence whatsoever 
either way. The object of section 342, 
Criminal Procedure Code, is to afford 
“an opportunity to the accused to ex- 
plain any evidence given against .him. 


ie 71 Ind. Cas. 792; 297 OC. W. 389; dM 

I. R. (C) 470; 24 Or. L. J. 799; oC 

a 75 Ind. Cas. 715; 97 ©. W.N. 043. ; 0929) A. 
l R. (©) 727; 50 C. 939; 25 Or. L.J.2 

6) 71 Ind. Cas. 115; 45 A. 124 ub `p. 125; 
= er L. J. 874 (1993) A. I R. (A) 81; 24 Cr. 

(6) 95 i 61 at PP. 36, A 11 M. L. J. 233; 3 


Bom. L. R. 540; 28 L a WwW. N. 866; 2 
Weir 271; 8 Sar. P. C. ^i. t 4 0.) 
*Page of 46 M.Si Bd | * 
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Heisin no way prejudiced if he is 
not again examined after the evidence of. 
a prosecution witness is recorded where 
such witness says nothing against the 
accused person. In the “present case, 
however, the evidence adduced. by’ the 
prosecution after the examination of 
the accused being material this point 
does not arise. I do not, therefore, wish 
to express my opinion on this second 
point.. In the present case there has 
been no substantial compliance with 
the provisions of section 342, Criminal 
Procedure Code, and the proper pro- 
cedure would in an ordinary ease be 
to order re-trial from the point at 
which the appellant should have been 
examined, unless the Court on going 
into the merits of the case holds that 
there is no case against the appellant. 
In the present case unfortunately the 
appellant is not represented and is 
not present here to-day. He has already 
undergone the substantive sentence. 
It would, mean a great hardship on 
him if I. were to order a retrial and 
even if I were not satisfied on the 
record that the chances of conviction 
against him were few, I would notin 
such a case be prepared to order a 
re-trial, and would be prepared to 


Adopt the same procedure as was adopt- 


ed in the ease of Sailendra Chandra 
Singh v. Emperor (7) and would be 
prepared to set aside the conviction 
and sentence without ordering a further 
trial. The case for the prosecution is 
that on the 12th: November 1921 the 
appellant made a false report to the 
Police that two persons named Baksho 
and Sodho Rinds committed theft of 
his camel from his cattlepen on the pre- 


.vious night when on his being roused 


"7 od 


and erying  "chor" “chor” the thieves 
ran away leaving behind the camel. 
On going through the record I am 
not satisfied that there is sufficient 
evidence to hold that the complaint 
made by the appellant was false. The 
Assistant Public Prosecutor has very 
frankly’ admitted that the Police failed 
to make proper inquiries in investigat- 


(7) 77 Ind. Cas. 812; 38 C. L. J. 175; (1924) A.T. 
R. (C.) 135; 25 Cr. L, J, 460, 
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ing the complaint of theft made by 
the appellant. The First Report, Ex» 
hibit 11, was recorded on the 12th 
' of November 1921. The appellant men- 
tioned names of three witnesses one 


of whom was admittedly a close re-: 


For three days thereafter 
the Police did not fecord the state- 
ments of the witnesses and curiously 
enough, on the fourth, day they recorded 
the statements of only two witnesses 
and curiously enough got both the 
statements attested by a banta. It is 
not unlikely that some pressure was 
brought on the two witnesses to make 
certain statements weakening the “case 
of theft against Baksho and Sodho. 
There is also evidence to show that 
there were certain foot prints at the 
scene of offence, and that these foot- 
prints were examined by the Paggi. 
The appellant's case is that the Paggi 
did reeognise some of the footprints 
-to be those of the thief Sodho. The 
Paggi has not been examined to ex- 
plain whether he identified any ofthe 
footprints or not. Both on the ground 
that the accused has undergone his 
substantive sentence and, therefore, it 
would not be’ fair to order a re-trial, 
and on the ground that there are not 
sufficient materials to convict him of 
the offence with which he is charged, 
I set aside the conviction and sentence 
of the lower Court, and order that 
the amount of fine if recovered be 
refunded to the appellant. 
8. D. ; 
Conviction and sentence set aside. 


lation of his. 


ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 184 oF 1923. 
March 29, 1923. 
Present:—Mr. Justice Ryves. 
EMPEROR— PROSECUTOR 
versus 
RAM JATAN-—ACCUSED. 

‘Criminal Procedure Code (Act V of 1898), s. 254— 
Commitment to Sessions, when to be made. 
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“A Magistrate who is competent to try a case 
should not commit it to Sessions unless he con- 
siders that he cannpt pass an adequate sentence, 
The mere fact that the Magistrate was a witness of 
the identification proceedings is not a sufficient 
reason for commitment. 

Criminal Reference made by the First 
Additional Sessions Judge, Gorakhpur, 
dated the 17th February 1923. 


e 

Order of Reference.—I am afraid 
the order of commitment in. this case is 
bad in law. The accused Ram Jatan 
Ahir, an old man of 50, has been sent up on 
a charge under section 394, Indian Penal 
Code. The case against him is that he ` 
robbed Musammat Sitabjan, a prostitute 
by profession, on the evening of 7th 
December 1922, after dark as after get- 
ting down from the Railway Station she 
was going to a village accompanied by 
one Gharabharan, and after beating both 
of them carried away from her person a 
hansli, a bali and an alwan. The charge | 
is one that was triable by a Magistrate of 
First Class, Presidency Magistrate or Court 
of Sessions. The learned Magistrate 
Mr.B.V. Bhadkamkar, I. C.8.; who com- 
mitted the accused is himself a Magistrate 
of the First Class. In his order of com- 
mitment he says, “ though the case is of 
a petty nature, I am committing the 
accused to the Sessions as I am myself a 
witness of the identification proceedings.” 
This is the only reason he gives for 
adopting that course. He does not say 
that the offence committed was one which, 
in his opinion, he could not adequately 
punish. On the other hand, heeregarded 
the crime “of a petty nature" and as 
such within his. competence to pass an 
adequate sentence. As the case wag 
triable by the learned Magistrate, I think, 
he should have proceeded under section 
254, Criminal Procedure Code, which 
provides that in a case which he is com- 
petent to try if a Magistrate thinks he 
could adequately punish, he shell frame 
a charge and proceed with the trial, and 
he should have committed to Sessions 
only in case he considered that he could 
not pass an adequate sentence which in 
this case he evidently did not think. In 
any case, he does not express his opinion 
to that effect. If he felt that by reason 
of hig being a witness m the case he 
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should not himself try it, the proper 
course for him, I think, was to have 
moved.the District Magistrate to transfer 
the case from his Court to the Court of 
some other Magistrate competent to try it 
and. subordinate to him. The ruling in 
Emperor v. Bindeshri Goshain (1) seems to 

“mein point and governs this case. I, 
therefore, refer the matter to the Hon'ble 
High Dourt with a recommendation that 
the commitment may be quashed. 

The explanation of the learned Magis- 
trate, if any, will accompany the record 
mue will be submitted to the Hon'ble 
Cour 

J UDGMEN T.—I agree with the 
reasons given by the learned Sessions 
Judge and quash the commitment to 
Sessions. I send the case back to the 
District Magistrate of Gorakhpur, who 
will depute a Magistrate competent to try 
it other than Mr. Bhadkamkar. Let the 
papers be returned. 

-© AK, 
Commitment quashed. 
(1) 50 Ind. Cas, 161; 17 A. L. J. 456; 20 Or. L. J. 
218; 41 A 4 494. . 


^ LAHORE HIGH COURT. 

CRIMINAL Reviston No. 2150 or 1923. 

. March. 7, 1924. 

. Present : -—Mr. Justice Harrison. 
'JIWNA -RAM—Convict—PETITIONER . 
‘ versus i 

EMPEROR— RESPONDENT. 

e: Opium Act (IX of 1878), s. 9 (c)—Rules framed 
under Act, rule 49 (2) (a)—Preparation of adul- 
terated opium pills—Ojfence. 

The preparation of adulterated opium -pills by 
a license-holder does not contravene the provisions 
of rule 49 (2) (a) ofthe rules framed under the 
Opium Act and does not, therefore, amount to an 
offence under section 9 (o) of the Act. 

Petition for revision under section 439 
of the Criminal Procedure Code ofthe 
order of the Sessions ‘Judge, Karnal, 
dated the 29th August 1923. 

Mr. Sham«ir Chand, for the Peti- 


` tioner. 


J UDGMENT.—Ji iwna Ram has been 
convicted under section 9 (e) of the 
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Excise Act and sentenced to pay a fine 
of Rs. 25, the finding being that when 
his shop was searched opium pills weigh- 
ing one tola one masha were found and 
these contained an admixture of sugar ` 
whereby the opium was adulterated. 
The Sessions Judge has held that he 
doubtless prepared these pills with a 
view to selling them and that inasmuch 
as the rule lays down that it is an offencé 
to sell anything but pure opium he is 
guilty under this section. 

On revision it is contended that even 
if he did intend to sell the pills no 
offence was committed. The word used 
in the rule being “sell” Counsel points 
out that at the utmost all that his client 
did was to prepare adulterated pills for 
sale and, therefore, no offence was com- 
mitted for it is common ground that the 
amount of opium found, made up into 
pills and wnmanufactured, was not more 
than what is allowed. The same rule 49 
(2) (a) which says that the license-holder 
may sell pure opium and poppy heads 
only, goeson to say that he may not 
keep in stock or sell any. chloral 
hydrate. The same embargo has not 
been' placed on the keeping in stock of 
adulterated opium. This may be an 
oversight but the rule must be strictly 
enforced and the wording cannot be 
stretched against the subject. I- find, 
therefore, that the preparation of adul- 


‘terated opium pills is no offence. 


I accept the application for revision 
and acquit Jiwna Ram. ‘The fine will be 
refunded. 

Z. K. 

e Application accepted. 


RANGOON HIGH COURT. 
CRIMINAL MISCELLANEOUS APPLICATION 
; No. 8 or 1923. 

-March 19, 1923. : 

Present :—Mr. Justice May Oung. 
P. R. V. N. VALLIAPPA CHETTY— 

PETITIONER 
versus 
S. JOSEPH— RESPONDENT. 
Criminal Procedure Code (Act V of -189 
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. 
ss. 612 (1), 517, 523—Property seized from pledgee 
—Return to owner—P#ocedure—Proceeding under 
s. 512 (1), whether inquiry or trial. 

A Magistrate is bound to hold an inquiry of 
some sort before he can make an order for the 
disposal of property which has been seized and 
produced before him. [p. 155, col. 2.] 

Where property in respect of which an offence 
has been committed is seized from the possession 
‘of a person to whom itthas been pledged by the 
accused and there can be no doubt whatsoever 
that the pledgee is not entitled to retain pos- 
session of the property pledged because it had 
been obtained from the original owner by what 
is palpably and unmistakeably an offence or 
fraud, or because the circumstances clearly in- 
dicate impropriety, or an absence of good faith 
on the part of the pledgee, a Magistrate is 
justified in. directing its return to the original 
owner. But where there is a doubt, not neces- 
sarily a strong doubt, not even a reasonably 
arguable one, such as may arise where the 
decision involves a contentious point of Civil 
Law, the normal course of restoring the property 
to the person from whom it was seized should 
be followed and the dissatisfied party should be 
left to seek his remedy in a Civil Court. [p. 156, 
col. 2; p. 157, col. 1.] e: 
` Bhallu Singh v. Empress,.3 P. R. 1897 Cr; 
Kong Lone v. Ma Kay, 4 L. B. R. 13; 6 Or. L.J. 
125, distinguished. ; 

Obiter—A proceeding under süb-section (1) of 
section 512 of the Criminal Procedure Code, is 
neither an enquiry nora trial within the mean- 
ing of section 517 of the Code. [p. 155, col. 2.] 

Criminal miscellaneous application 
against an order of the First Additional 
Magistrate, Rangoon, passed in Criminal 
‘Regular Trial No. 482 of 1922. 


Mr. Villa, for the Petitioner. 
Mr. Campagnac, for the Respondent. 


JUDGMENT.—The respondents 
charged one Jaganathan with the offence 
of cheating in respect of two rings which 
thé accused had taken from the shop 
“on approval” and had later, pawned 
to the petitioner, Jaganathan was not 
to be found and the learned Magistrate 
having satisfied himself that he had 
absconded and that there was no im- 
mediate prospect of arresting him, pro- 
ceeded under section 512 (à) of the 
Code of Criminal Procedure to record 
the evidence of the witnesses for the 
prosecution. The rings were seized 
and produced as exhibits in the case. 

Having completed all that was neces- 
sary to be done in respect of the 
charge the Magistrate next called upon 


the petitioner to show cause why the’ 


tings should not be returned to the 
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e 
complainant (respondent). He purpert- 
ed to act under section 517. 

It was urged on the petitioner's 
behalf that the Court could, not act 
either under that section or under 
section 523. As to section 517 it was 
argued that a proceeding under section 
512 was neither an "inquiry" nor a 
"trial" as contemplated by thg section. 
The learned Magistrate held:—"I do 
not think I can agree with the learned 
Advocate because the word ‘inquiry’ 
as defined by section 4 (k) Criminal 
Procedure Code, includes every inquiry 
other than a trial conducted under 
the Oriminal Procedure Code by x 
Magistrate or a Court. I also find 
from the note at page 21 Sohoni’s 
Commentaries on the Code ‘of Criminal 
Procedure, Ninth | Edition, that the 
word "inquiry" is meant to include 
everything done in a case by a Magis- 
trate whether the case has been "chal- 
laned” or not, and that it means not 
only an inquiry into an offence but 
extends into matters which are 
not offences. I, therefore, hold that this 
Court can pass an order for the dis- 
posal of.the two dimond rings under 
section 517, Criminal Procedure Code." 

The reference in the note quoted by 
the Magistrate is to the ruling in Bhallu 
Singh v. Empress (1) which has no 
applieation whatsoever to the present 


ease. 

Considering that section 512 (1) 
merely lays down a special rule of 
evidence and that it is only under 
sub-section (2) where the offence hag 
been committed by some person or 
persons unknown, that an inquiry may 
be ordered, I am inclined to the view 
that a proceeding under sub-section 
(1) is neither an inquiry nor a trial 
within the meaning of section 517. 
But it is unnecessary to go into this, 
in view of the fact that a Magistrate 
is bound in any case, to hold an in- 
quiry of some sort before he can 
make order for the disposal of prop- 
erty which has been seized and pro- 
duced before him. This in the matter 
before him, the Magistrate obviously 


() 3 P. R. 1897 Oro =e 
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could not order the retention of the 
rings in Court until the arrest of the 
accused, an event which. might never 
happen. He had to choose between 
the complainant and the pawnee and, 
with that object in view, -he decided 
to hear the parties. Having done so, 
he undoubtedly had the power ‘to 
direct that the rings be returned to 
one ortMe other. I am unable how- 
ever to uphold his action in ordering 
the return ofthe property to the com- 
plainant. His reasons were that there 
$vas prima facie proof of an offence 
under section 420, Indian Penal Code, 
againt the accused (see diary order 
dated the. 25th December 1922) and 
that, the accused’ having obtained the 
rings from -their lawful owner by an 
offence or fraud, section 178, Indian 
Contract Act does not apply. In 
Kong Lone v.Ma Kay (2) where the 
circumstances: were held sufficient to 
constitute at least a prima facie case 
of fraud, within the meaning of the 
second proviso of section 178, Indian 
Contract Act, the order of the Magis- 
trate for the return of the jewels con- 
cerned to the complainant was upheld 
by the Chief Court of Lower Burma. 
On the facts proved in that case I 
have no doubt that the Magistrate's 
order was rightly upheld, but if the 
decision was meant to be taken as 
laying down a general proposition to 


. be followed in all cases I must with 


all respect, dissent from it. 
In the case before me, the accused 
Jaganathan “took away from the com- 


. plainant's shop four rings on approval. 


This was on tbe 8th May 1922, on the 
sanfe day he returned two rings, and 
said that he had given the two others 
to a Chetty for valuation and that 
he would return them within one or 
two days ifhe did not approve them. 
Nearly a month later, on the 3rd 
June, the accused pawned the rings 
and a watch chain with pendant attach- 
ed to the petitioner for a loan of 
Rs. 960. The petitioner is a. professional 
money lender and had, apparently, no 
reason to suppose that the pawner had 


Q) 4T, B R. 13; 6 Qr. L. J. 125, 
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no right to pledge ‘the jewellery. It 
was not till the 29th July that the 
complainant went to Court. On the 
llth June the accused wrote to the 
complainant the letter, Exhibit B, in 
which he says “Do not be anxious 
about how I am going to manage to 
pay the amount due you. When every- 
thing relating to the shop are (sic) man- 
aged,I shall settle your account immedi- 
ately. Do not be angry if there should 
be any delay in the matter.” After 


‘receipt of this the complainant waited 


for seven weeks before taking action. 
In these circumstances, the Court 
below should have considered’ it at 
least arguable that the rings had been 
sold to accused on credit and that, 
therefore, the ownership had passed to 
him; that being so, he had a right 
to pledge them. 

It must be remembered that neither 
the accused nor the present petitioner 
had any opportunity of. cross-examin- 
ing the complainant and his witnesses. 
There was moreover no adjudication on 
the question of the accused’s guilt or 
innocence. 

But even where there has been a 
finding against the person charged with 
an offence, questions of some nicety 
may arise which involve a considera- 
tion of Civil Law and it is not the 
function of a Criminal Court to decide 
such questions for the purpose of 
ordering the return of property to one 
or other of two contending parties. 
Where there can be no doubt what- 
soever that the pledgee is involved; or 
in other words, that the pledgee is not 
entitled to retain possession of the 
articles pledged because it had been 
obtained from the original owner by 
what is plapably and unmistakeably 
an offence or fraud, or because the 
circumstances clearly indicate impro- 
priety, or an absence of good faith on 
the part of the pledgee, a Magistrate 
is justified in directing its return to 
the orginal owner. But where there 
is a doubt, not necessarily a strong 
doubt, not even a reasonably arguable 
one, such as may arise where the 
decision involves a contentious - point 
of Civil Law, the normal course of 
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restoring the property to the person 
‘from whom it wat seized should be 
followed, and the dissatisfied party 
should be left to seek his remedy ina 
Civil Court. 

-Applying these principles to the 
present case, I hold that the order of 
. the Court below was not justified and 
it is accordingly reversed. The rings 
will be returned to the petitioner. 


Z. K, Revision allowed. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 986 or 1922. 
January 11, 1924. 

Present :—Mr. Justice Newbould 
‘and Mr. Justice Suhrawardy. 
KRISHNA CHANDRA BANIK AND 

a ORR 
erTsus ! 
HAR KISHORE MADAK—Opposire- 
Parry. 

Penal Code (Act XLV of 1860), s. 408—Criminal 
misappropriation—dJ oint property «Removal by co- 
` owner Offence. 

Itis not criminal misappropriation for one of 


three joint owners to take property belonging to - 


them all unless it is also found that he appro- 
priated the property to his sole use. 

Criminal Revision. 

Babu Manmotho Nath Mukerjee (with 
him Babu Upendra Kumar Roy), for 
the Petitioners. 

Babu Gopal Chandra Das (with him 
Babu Nisitha Nath Ghattak), for the 
Opposite Party. 


JUDGMENT.—The petitioner shave 
been convicted of criminal breach of 
trust,- and the first petitioner has been 
fined Rs. 200 and the other two 
petitioners Rs. 50 each. The convic- 
tion was upheld on appeal by the learned 
Additional District Magistrate of Dacca. 
The judgment of the Appellate Court is 
i unsatisfactory. He has dismissed the 
appeal on the ground that the lower 
Oourt was right in disbelieving the 
defence set up by the. petitioner. We 
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have read through the judgment of both 
the lower Courts and we are unable to 
ascertain from either of them how the 
acts done by the petitioners amounted to 
the offence of criminal misappropriation. 
Shortly what is found is that the first 
petitioner, who is a partner of two other 
persons, removed from the shop'some of 
the properties belonging to the three 
partners. That clearly alone was not 
criminal misappropriation. 

It is suggested on behalf of the 
opposite party that the principal accused 
wasa sleeping partner. But we can find 
no facts in either judgment which support 
this view. On the contrary we find that 
it was the first petitioner who joined 
with the others in appointing the princi- 
pal gomashta Mathur Chandra Das which 
is not consistent with the contention that 


. he was a sleeping partner only. It is not 


criminal misappropriation for one of 
three joint owners to take property 
belonging to them all unless it i$ also 
found that he appropriated the property 
to his sole use, and there is no such 
finding in the present case. Our only 
doubt in this case was whether we should 
order are-hearing of the appeal or set 
aside the conviction. The case appears 
to us to be one of civil dispute between 
partners and not one which should be 
tried in Criminal Court. 

We accordingly make this Rule ab- 
solute. We set aside the conviction of 
the petitioners and acquit them and 
direct that the fines, if paid, be refunded. 


M. B. Rule made absolute, 


LAHORE HIGH COURT. 
CRIMINAL Reviston No. 481 or 1922 
July 15, 1922, 
Present:—Mr. Justice Martineau. * 
JAGAT SINGH AND ANOTEER—ÜCONVIOTS 
CENE 


EMPEROR RssPoN DENT, 
Pen&l Code (Act XLV of 1860), s.100-—Assault. on 
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. 
woman. with intent to abduct—Right of private 
defence—Death caused—Offence. 

Accused, who were Sikhs, abducted a Muliam- 
madan married woman and @onverted her ‘to 
Sikhism.. Nearly a year after the abduction, the 
relatives of the woman's husband came and 
demanded the return of the woman from the 
accused. The ‘latter refused to return her and 
the woman herself expressed her unwillingness 
to go. . Thereupon the husband's relatives at- 
tempted to take her away by force. The accused 


resisted t&e attempt and in doing so one of them. 


inflicted’ a blow on the head of one of the 
woman's assailants which caused the latter's 
death ; : 

Held, that the right of the accused to defend 
ihe woman against her assailants extended under 
section 100 of the Penal Code to the causing 
of death and they had, therefore, committed ‘no 
offence. = 

Criminal revision from an order of the 
Sessions Judge, Montgomery at Lahore, 
dated the 17th February 1922. 

. Mr. Ram Lal, for the Petitioners. 
Mr. A. N. Chona, for the Respondent. 


,JUDGMENT.-—It is clear that the 


Convictions of the petitioners cannot. be 
maintained, and Mr. Amar Nath, who 
appears for the Crown, cannot support 
them. Nearly a year before the occur- 


rence Saidan, a married Muhammadan . 


woman, is said to have been abducted 
by the petitioners while her husband 
Dillu was in Mesopotamia. She was 
converted to Sikhism and she married, 
or at any rate lived with the petitioner 
Kishen Singh. A number of Dillu's re- 
lations went to the petitioners to 
her back. .The petitioners would not 
give her up and Saidan also refused 
to go, whereupon Dillu’s. relations pro- 
ceeded to, use force and carried of 
Saidan after.a fight, in which one of 
the petitioners received 16 injuries and 
the other 18, and one of their opponents 
. named Azim was given a blow on the 
head with & pahora by Kishen Singh. 
Azim's injury proved fatal and the peti- 
tioners have in consequence been con- 
victed of culpable homicide. 

It is obvious that the petitioner Jagat 
Singh cannot be held responsible for 
- the death of Azim as he did not strike 
Azim at all.: Further I am at a loss 
to understand ‘how the Courts below 
have come to'the conclusion that Kishen 
Singh was not justified in striking Azim. 
That Saidan was unwilling to go with 
the men who demanded that she should 
x te n T 2 


"s 
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be given up to them “is elear not only 
from the statement which she has made: 
as a defence witness, but .also from 
the evidence of the prosecution witnesses, 
and the petitioners were entitled, not 
only to protect themselves, but also. to 
prevent their opponents from taking 
Saidan away against her will -It is per- 
fectly clear that the party who came 
to get her back intended to employ, 
and actually employed, force in order 
to attain their.object and under section 
100 of the Indian Penal Code the peti- 
tioners’ right of private defence against 
an assault committed. with such an in- 
tent extended to the causing of death. 

I accept this application, set aside 
the convictions and sentences, and acquit 
the petitioners, and direct that they be 
released. 


Z. K. Application accepted. 


PATNA HIGH COURT. . 
CRIMINAL Revision No. 666 or 1923. 
< January 17, 1924. 
Present:—Mr. Justice Kulwant Sahay. 
NAND KISHORE LAL—PzTITIONSR 
versus ; 


EMPEROR—Opposrre Parry. 

Criminal Procedure Code (Act V of 1898), s. 476— 
Penal Code (Act XLV of 1860), s. 211—Information 
to Police—Enquiry by Magistrate—Order directing 
prosecution for false charge, legality of. 

An order under section 476 of the Criminal Pro- 
cedure Code directing the prosecution of a person 
under section 211 of the Penal Code can only be 
passed where the offence was committed in or in 
relation to any proceeding in any Court:.. [p. 159, 
col. 2; p. 160, col. 1.] 

An enquiry hy a Magistrate before whom a com- 
plainant has been asked to prove his case in 
reference to an information lodged before the Police 
is not a jfdicial proceeding within the meaning of 
section 476 of the Criminal Procedure Code, so as 
to warrant an order by the Magistrate under -that 
section directing the prosecution of the complainant 
for an offence under section 211 of the Penal :Code. 
[p. 160, col. 1.] K - 

Tiloki Mahton v. Emperor, 64-Ind. Cas, 47; 2 P. 
L. T. 220; 22 Or. L. J. 735, followed. 

Criminal revision from a decision of 
the Deputy Magistrate, Palamau, dated 
the 14th September 1923. i 
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Mr. S. C: Dey, fot the Petitioner: 
‘The Offg. Assistant Government Advo- 
cate, for the Crown. 
JUDGMENT.—This is an; applica- 
tion in revision against the order of the 
Deputy Magistrate of Palamau purport- 
ing to be under section 476 of the Crimi- 
nal Procedure Code. The facts are short- 
ly these: 
The. petitioner. lodged a: complaint 
before the Police at Garhwa against one 
-Thakur Singh and others alleging 
that they had robbed him of a sum 
‘of Rs. 1,200 on the 21st May 1923. 
The .Police investigated into the case 
: under section 380, Indian Penal Code, and 
reported it to be false. The report was 
under section 173 of the Criminal Pro- 
cedure Code. This report was made by 
:the Sub-Inspector through the Inspector 
.of Police and the Inspector wrote in the 
report that the case was false and he re- 
commended that the complainant .should 
be asked to show cause against prosecu- 
tion under section 211, Indian Penal Code. 
'The learned Magistrate thereupon. made 
the following order on the 6th June 1923. 
. “Sub-Inspector’s report seen. Call on 
. the complainant to show cause against 
prosecution under section 211 Indian 
Penal Code, on the 27th June 1923.” 
. . The petitioner showed cause and the 
order of the 5th July 1923 runs thus:— 
“Petition filed showing cause. 
simply,a repudiation of the Police report. 
Complainant still adheres to his. conten- 
tion that the case is true. He will prove 
his allegations, on 20th July 1923 and 
.také all necessary steps to produce any 
evidence he wishes to on that date.” It 
.appears that the complainant, namely, 
.the petitioner in this Court, examined 
‘certain witnesses and arguments were 
‘heard on the 7th August 1923, on which 
‘date the learned Deputy Magistrate held 
‘that his story was false and that hg had 
failed. to prove. his case. He, therefore, 
.expressed his opinion that as a matter of 
. principle the Police should take nécessary 
.Steps to prosecute the complainant under 
section 211, Indian Penal Code. The 
order sheet of the 11th September runs 
‘thus: © : 
` “Sub-Inspectar, submits a, list of. 10 
' P.Ws. Separate proceedings under section 
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476, Crimingl Procedure Code, drawn up 
and placed in a separate file.” 
.The proceeding,’ however, which is 
referred to in thé order of the llth Sep- 
tember appears to have been drawn up 


on the 14th September 1923 and ‘runs 


thus :— 
“ Whereas on 22nd May 1923 the above 


mentioned Nand Kishore Lal of Sar- 


hastal P. S. Untari made-a charge Òf theft 
under section 380, Indian Penal Code, 


against Thakur Singh and others before 


the, Sub-Inspector of Garhwa which 
on investigation was found 'to be 
false, and whereas’ the said Nand 
Kishore Lal was given a further 


Opportunity in an enquiry before this 
.Court of proving his case and failed 


to do so by the evidence he adduced, 


‘and the offence (section 211, Indian Penal 
. Code) 


in respect of which it is now 
proposed to prosecute the complainant 
(Nand Kishore Làl) being one mentioned 


"under section 195 clause (b), Criminal Pro- 


cedure Code, I do now, therefore, by this 
proceeding under section 476, Criminal 
Procedure Code, order the prosecution 


"under section 211, Indian Penal Code, of 


the said Nand Kishore Lal and send the 
case for disposal with the list of P."Ws. 
filed by the -Police, to Maulvi Amir 


Magistrate First Class." 


Upon this proceeding the matter: went 
to Mr. Amir, the Deputy Magistrate, and 


he has taken cognizance of the case and 


has issued summons against the peti- 


;tioner. : 


. Now, the point taken by the learned 
Vakil for the petitioner is that the order 


under section 476, Criminal Procedure 


Code, is bad in law inasmuch ‘as there, 


“was no judicial proceeding pending before 


the Magistrate as contemplated by section 
476 and he relies upon the case of: Tayab 
The facts of . that 
case are very similar to the facts of the 
present case and it is clear that, having 
regard to the proceeding before the 
learned Deputy Magistrate, there was no 
judicial proceeding as contemplated by 
section 476 and :the order passed under 
section 476 is bad in law. AÀ order under 


(1) 36 Ind. Cas. 845; 20 C. W. N. 1265 94 O. L, 


J. 134; 18 Cr. L. J. 13; 43 C. 1152., 
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section 476 to prosecute the petitioner 
under section 211, Indian ‘Penal Code, 


.could only be passed when such an offence 


was committed in or in relation to any 
proceetling inany Court. Here there was 
no proceeding in Court. It has been 
argued by the learned Assistant Govern- 
ment.Advocate that as soon as the report 
of the Police was received by the Magis- 
trate® judicial proceeding was started 
before him and he took cognizance of the 


. case under section 190 clause (b) of the 


Criminal Procedure Code. This argu- 
ment does not appear to me to be a sound 
argument. The Magistrate did not take 
cognizance of the offence complained of 
by the petitioner. He upon receipt of the 
report of the Police called upon the peti- 


. tioner to show cause against his prosecu- 


tion under section 211, Indian Penal Code. 
It has been argued by the learned Assist- 
ant Government Advocate that the posi- 
tion was the same as if the learned 
Deputy Magistrate had taken cognizance 
of the case under section 190 and had 
found the complaint to be false. To my 
mind this argumentis not sound. In a 
similar case this Court held that an 
enquiry by a Magistrate before whom the 
complainant had been asked to prove his 
case in reference to an information lodged 
before the Police is not a judicial proceed- 
ing under section 476, Criminal Procedure 
Code, Vide, Tiloki Mahto v. Emperor (2). 
The result is that the order of the 


‘learned Deputy Magistrate under section 


476, Criminal Procedure Code, is bad in 
law and must be set aside and as a result 
thereof the proceeding initiated by the 


‘learned Deputy Magistrate in accordance 


with the order under section 476, Crimi- 


nal Procedure Code must also be quashed. 


Z. X. Order set aside, 


(2) 64 Ind. Cas, 47; 2 P, L, T. 220; 22 Cr. L. J, 
735. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CriminaL Bait APPLICATION No. 88 OF 
1921 


i July 8, 1921. 

Present :—Mr. Kennedy, J. C., and Mr. 
Madgowkar, A.J.C. 

PITUMAL—Aprricant 


versus | ` 
EMPEROR—Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 498—- 
Case finally dealt with—Bail, grant of—High 
Court, power of—Jurisdiction, limits of. 

Jurisdiction is a branch of adjective law and is 
the first essential for the action of a Court. Courts 
from the highest to the lowest can neither invest 
themselves with jurisdiction nor divest themselves 
of it. [p. 161, col. 1.) i 

Section 498 of the Criminal Procedure Code does 
not empower a High Court to release on bail a 
prisoner with whose case it has finally dealt and 
with regard to whom, therefore, it is functus 
officio. [ibid.] 

A non-chartered High Court has no power either 
under the Criminal Procedure Code or in the 
exercise of its inherent jurisdiction to release on 
bail a prisoner with whose case it has finally dealt, 
merely because he desires to move the Privy 
Council. : 

Case-law discussed, 

Application for bail. 

Mr. A. W. Dalrymple, for the 
cant. 


Mr. Motiram Idanmal, for the Crown. 


ORDER.—This is an application for 
Pitumal who was. convicted 
ànd sentenced by the Additional City 
Magistrate, Karachi, to three months' 
rigorous imprisonment. His appeal was 
dismissed by the Court of Sessions and 
his applieation for revision to this Court 
in its High Court Jurisdiction has also 
failed. 

The applicant informs us that he de- 
sires to move the Privy Council and prays 
us to admit him to bail. 

We have admitted the application and 
have had the advantage of hearing the 
Crown, 

Although the application is headed 
as an application for bail under 
section 498 of the Code of Criminal Pro- 
cedure, the arguments on his behalf pro- 
ceeded in the main upon the’ inherent 
powers of this Court as the highest Court 
of Criminal Jurisdietion in the Province. 
And we are asked on the analogy ofthe 


Appli- 
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powers of the English Courts under the 

Common Law to hold that we have the 

necessary jurisdiction to make the order 

sought. Reliance.is placed on the case of 

Queen-Empress v. Subrahmania Ayyar 
1 


It is argued for the Crown that this 
Court is created by Statute and its juris- 
dietion and procedure are governed by 
the Code of Criminal Procedure. - Sec- 
tion 498 does not empower this Court to 
release on bail prisoners with whose case 
it has finally dealt and with regard to 
whom, therefore, it is functus officio. 

Jurisdiction is a branch of adjective 
law and is the first essential for the action 
ofa Court. Courts from the highest to 
the lowest, can neither invest themselves 
with jurisdiction nor divest themselves 
of it. Whatever be the case with the 
origin of British Courts and the develop- 
ment by the usage of centuries of their 
jurisdiction and procedure, in regard to 
this Court there can be no question that 
it is created by the Indian Legislature 
by Bombay Act XII of 1866 as amended 
by various Acts down to Bombay Act I 
of 1906. It' may be thatin the Presi- 
dency Towns, as was observed by Wes- 
tropp, C. J., in Reg. v. Pestonji Dinsha 
(2), the procedure in criminal cases on 
the original side of the High Court is not 

regulated by the Criminal Procedure 
Code, but, in the main, by the English 
practice as it existed in the Supreme 
Court, save where altered by special legis- 
lation or by the Charter of. the High 
Court. 
cated of this Court in regard to its 
jurisdiction or procedure. Under these 
circumstances, we do not think that we 
can confer upon ourselves the powers as to 
bail inherent or otherwise of the English 
Courts under Common Law, any more 
than those of the High Courts of Cal- 
cutta, Madras and Bombay as to habeus 
corpus under section 491 of the Code of 
Criminal Procedure. 

in Queen-Empress v. Subrahmania 
Ayyar (1) referred to above, the judg- 
ment itself does not explicitly state the 
reasons for holding that the High Court 


(1) BAM. 161; 2 Weir 657. 
(à 10B.H. G.R 
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had jurisdiction. It may well be that 
under sectión 42 of the Letters Patent 
under which that Court had power’ to 
give leave to appeal to the Privy Council 
in criminal cases, it held itself not to 
be functus officio even after the disposal 
of the reference and to have retained the 
powers of the Supreme Court as 4 Court 
of Record in its original Criminal Juris- 
diction; or it may be, that when’ the 
Privy Council itself, advising the Crown 
in the exercise of. its prerogative, had 
admitted the application of the convieted 
person referring the portion of itas to 
bail to the High Court, that Court might 
upon the observations of the Privy 
Council, have considered itself competent 
to exercise delegated powers in this 
respect. But, however, that may be, we 
agree with the view of the Full Bench of 
the Punjab Chief Court in Dewan Chand 
v. Emperor (8) that the Code of Criminal 
Procedure itself does not give Chief 
Courts or Courts of Judicial Commis- 
sioners in the exercise of their High 
Court Jurisdiction, power to release ‘on 
bail a prisoner with whose case it had 
finally dealt, merely because he desires to 
move the Privy Council. 

Even as regards the other Chartered 
High Courts, there has not heen a single 
instance in which these High Courts, in 
the exercise of their Original Criminal 
Jurisdiction have ever been asked to 
exercise such a power, mich less to have 
held themselves to possess it. I may 
refer tothe cases of Inthe matter oj: 
Mac Crea (4) and Bal Gangadhar Tilak 
v. Queen-Empress (5), Queen-Himpress v. 
Nilmadhab Mitter (6). 

As regards the wording of section 498 
itself, as was pointed outin King-lime 
peror v. Basappa (7) the words "in any 
case" are not to be construed in their 
widest and unlimited sense but in the 
narrower sense laid down therein. The 


(3) 8 Cr. L. J. 89; 19 P. W. R. 1908 Or; 15 P. R. 


1908 Cr. 

ri 15 A. 310; 201. A. 90; 6 Sar. P. C. J. 34; 
17 Ind. Jur. 430; 7 Ind. Dee. (s. s) 915, d. 9 . 

(5) 99 B.598; 95 L A. 1; 5 Mir. P. C. J. 970: 
11 Ind. Dec. (N. 8.) 933 (P. 453. 

(6) as e foot note ; là Ind, Jur. 55; 7 Ind. 
Dec. (x. s.) 

(7) ns at. R. 52. 
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Code of the Criminal Procedure itself 
authorises only Appellate Courts under 
section 426 and Revisional Courts under 
section 438 to suspend the sentence and 
to release the appellant or the applicant 
on bail The only other powers of sus- 
pension are contained in section 401 and 
are reversed to the Local Government 
and to the Governor-General in Council. 

On these grounds, we concur with the 
Chief Court of the Punjab and hold that 
we have not the jurisdiction which the 
applicant asks us to exercise in his be- 
half. It need hardly be added that the 
inherent powers of a Court in so far as 
they extend to the correction of clerical 
or formàl errors on its own part brought 
immediately to its notice are not the 
inherent powers which are applied to be 
exercised in the present case. 

In view of this conclusion it is not, we 
think, necessary for us to consider on the 
one hand the very considerable limitation 
of the exercise of their own powers 
which their Lordships of the Privy 
Council have themselves laid down from 
In re Abraham Mallorry Dillet (8) on- 
wards or to consider the likelihood 
or otherwise of the admission of an 
application hy the Privy Council, nor, 
on the other hand the fact that the 


sentence passed on the applicant 
is. so short that in fact he has hardly 
time to move the Privy Council 
before it expires. The argument as 


to shortness or length of sentence is 
not in any case very conclusive. For it 
may be said on the one hand asin the 
present case that shortness is a reason for 
releasing on bail and on the other hand, 
if may equally be said in cases of the 
capital - sentence or transportation for 
life that gravity is not a less valid reason 
for allowing the sentenced person time 
“and liberty to move the Privy Council. 
Into that aspect of the case, therefore, 
it is not necessary for us to enter. It 
suffices to hold that we have no juris- 
diction to make the order applied for. 
.The application must be dismissed and 
the Sentence carried out. 


2. K. Application dismissed. 


(8) (1897) 19 A. O. 459 ; 56 L. T. 615; 36 W. R. 
18; 16 Cox. C. C. 241. 5 
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CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 516 or 1923. 
January 18, - 1924. 
Present:—Mr. Justice Greaves 
and Mr. Justice Panton. 
JANAKI NATH KUNDU PAL— 
AND OTHERS—2nd PanTY—PETITIONERS 
versus 
MONMOHAN DE AND orHERS—1st 
PARTY— OPPOSITE Parry. 

Criminal proceedings-—Amendment — Notice — 
Criminal Procedure Code (Act V of 1998), s. 147—- 
Proceeding amended without gotice, effect of. 

It is the elementary right of a party when an 
amendment is ‘made in criminal proceedings 
to have notice ‘thereof. A Criminal Court is not 
justified to infer from certain other matters 
that the party really knew what was going on 
and was not prejudiced. Therefore, where pro- 
ceedings under section 147, Criminal Procedure 
Code, which originally related only to a portion 
of a pathway were amended without giving 
notice to the other party and made applicable 
in the 
proceedings is not binding on the party affected 
by it. [p. 163, cols. 1 & 2.] 

Criminal Revision. 

Mr. K. N. Chowdhury and Babu 
Rupendra Kumar Mitra, for the Peti 
tioners. 

Mr. Charlie Bagram (with him Babu 
Bhagirath Chandra Das), for the Oppo- 
site Parties. 


JUDGMENT .—This Rule was grant- 
ed at the instance of the second party, 
other than No. 1 of that party, against an 
order of the Magistrate dated “the 16th 
of March 1923 forbidding interference by 
the second party with a certain parthway. 
The Rule was granted on the ground 
that the second party other than No. 1 of 
that party were not served after an 
amendment in the proceedings had been 
made. The-facts shortly are as follows. 
On the 18th of May ,1922 an information 
was received of à possible breach of the 
peace in respect of the pathway which 
was in djspute in these proceedings. On 
the 26th of May a Police Report was 
received by the Magistrate which referred 
to the whole of the pathway. On the 
5th of June proceedings were drawn up 
under section 107 but on the 6th of July 
on the petition of the second party the 
proceedings were changed to proceedings 
under section 147. As those proceedings 
were drawn up it seems to me that they 
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only referred to a pertion of the path- 
way in dispute running ‘by the southern 
side of Monhor Das or De's tank. Then 
on the 21st of July 1922 the first party 
applied ex parte for the pathway to be 
further defined. Accordingly, the pro- 
ceedings were amended and the amend- 
ment extended these proceedings to the 
whole pathway in dispute and not 
merely to that portion which was 
indieated in the proceedings originally 
drawn up. 'lhis amendment was made 
ex parte and no notice was served on any 
ofthe second party although they had 
been duly served in respect of the 
previous proceedings. No. lof the second 
party appeared and contested the case 
and a written statement was filed 
in the month of August 1922. Some 
dispute has arison as to whether this 
written statement was filed by No. 1 of 
the second party alone or whether it was 
filed by him on behalf of all the others. 
I think that there is considerable force 
in this contention having regard to the 
.use of the words “us” and “ our” in the 
copy of the written statement before me, 
namely, that it was filed by No. 1 of the 
second party on behalf of himself and 
others. Matters proceeded in the absence 
of the second party other than No. 1 and 
the Magistrate made the order to which 
we have already referred. Now the 
second party say that inasmuch as they 
had no noitce of the amendment. of the 
proceedings they were not bound by the 
order. As against this it is said that we 
. Should assume that they knew all about 
it, firstly, from the written statement 
and secondly from the facts that they or 
some of them were present when the 
Joeal investigation was held by a mukhtear 
under the direction of the Court and 
also from the fact that it is said that 
there was really no change from the 
proceedings as originally drawn *up and 
as amended and that the second party 
knew all along that the whole of the path- 
way and not merely a portion thereof 
was in dispute. Now it seems to me that 
it is elementary right of a party when 
an amendment is made in the proceedings 
to have notice thereof and we do not 
see why we should be asked to infer 
from the written statement and from 
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the muktedr report and from the 
other matters that the second party 
other than No.'l of that party really 
knew what was going on and were not 
prejudiced. The elementary rights must 
be preserved and on this ground and 
in the circumstances we make the Rule 
absolute. The order of the Magistrate 
will remain binding only on No. bof the 
second party. 

8. D. 

Rule made absolute. 


LOWER BURMA CHIEF 


COURT. 
CriminaL Revision No. 10B or 1922. 
February 16, 1922. . 


Present:—Mr. Justice Macgregor. 
SINGER SEWING MACHINE COY. 
—PETITIONERS 
versus 
YEN KUN--RESPONDENT. 

Penal Code (Act XLV of 1860), s. 408—Contract 
Act (IX of 1872), s. 178—Property entrusted for 
sale—Breach af trust—Owner whether can recover 
property from transferee. à 

Where one person entrusts goods to another 
to be disposed of for money, the position of thc 
latter is that of a factor or agent, and the former 
is not entitled to the assistance of a Criminal 
Court in recovering the goods from a person to 
whom they have been disposed of. 

Naganada. Davay v. Bappu Chettiar, 27 M. 424; 
14M. L. J. 69, Stephen Aviet v. Keng-Emperor, 
4 L. B. R. 25; 6 Cr. L. J. 135, relied on. 

Oriminal revision from an order of 
the Sessions Judge, Tharrawaddy, datejt 
the 12th December 1921. 

Mr. Maedonald, for the Petitioner. 

JUDGMENT.—The question is 
whether Salugvi’s possession of the 
Sewing Machine was such possession as 
is meant in section 178 of the Contract 
Act. The learned Sessions Judge has 
relied on Stephen Aviet v. King-Emperor 
(D, which follows Naganada Davay, v. 
Buppu Chettiar (2). The latter ruling 
reviews the effect of other “rulings which 
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have been cited before me and the broad 
principle to apply in deciding whether 
Salugyi’s position was that of a factor 
or agent, or whether he was a mere 
servant or custodian, is as stuted in 
Aviet's case (1), that the company having 
given the Sewing Machine to Salugyi to 
be disposed of for money, the company 
“is not entitled to the assistance of a 
Criminal Court in recovering it from 
8 person to whom it was so disposed of. 

I dismiss the application. 

Zz. K. Application dismissed. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 482 or 1992. 
August 1, 1922.. 
Present:—Mr. Justice Scott-Smith and 
Mr. Justice Harrison. 
DALIP SINGH—Convict—APPELLANT 
versus 


EMPEROR-—RESPONDENT. 

Penal Code (Act XLV of 1860), s. 100—Murderous 
attack—Apprehension of assault—Right of private 
defence, extent of—-Death caused—Offence. 

A party of men who arm themselves in order 
to be ready to defend themselves against an 
attack, if necessary, are not, in the event of an 
attack, deprived of the right of private defence 
merely because they had come armed to the place 
of occurrence. [p. 166, col. 1.] 

Kabir-ud-Dén v. Emperor, 35 C. 368; 7 O. L. J. 
359; 12 C. W. N. 384; 7 Cr. L.J. 256; 3 M. L. T. 
385, Manir-ud-Din v. Emperor, 35 C. 384; 12 C. W. 
N. 579; 7 Cr. L. J. 374, distinguished. 

Whe party of the accused, five in number, 
seeing a murderous assault made upon one of 
their number, who was struck down and render- 
ed: senseless in their presence, and being appre- 
hensive that the members of the opposite party, 
eight in number, intended to pursue the attack 
against them also, attacked tho opposite party and 
killed three of their number: 

Held, that the accused having u reasonable 


apprehension that if they did not defend them- ' 


selves they would be killed or would suffer 
grevjous -hurt, were entitled voluntarily to cause 
the death of their assailants and to continue to 
exercise their right as long as they had any reason- 
able appreliension of danger. [p. 167, col. 1.] : 

-A man who is assaulted is not bound to modulate 
his defence step by step, according to the attack, 
before there is reasog to believe the attack isẹ over, 
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He is entitled to secure his victory, as long as 
the contest is continued? Where the assault has 
once assumed a dangerous form, every allowance 
Should be made for one, who, with the instinct ‘ 
of self-preservation strong upon him, pursues his 
defence a little further than to a perfectly cool 
by-stander would seem absolutely necessary. The 
question in such cases will be, not whether 
there was an actually continuing danger but 
whether there was a veasonable apprehension of 
such danger. [p. 166, col. 2; p. 167, col. 1.] 


Criminal application from an order of 
the Sessions Judge, Ferozepore, dated 
the 28th April 1922. 


Mr. Phillip Morton, for the Appellant. 
Mr. D. C. Ralli, for the Respondent. 


JUDGMENT.—On the 10th Septem- 
ber 1921, there was a serious fight 
between two parties in the village of 
Narainpura, Tahsil Fazilka. On the one 
side three men Kaku Singh, Kishen 
Singh and Piara Singh were killed, and 
on the other side Chanan Singh was 
killed. In connection with this affray 
the Police challaned four men of each 
party;,in one case Subedar Dalip Singh, 
Budha, Ram Lal and Ram Gas, and 
in the other Lal Singh, Hazara Singh, 
Wazir Singh and Nikka Singh. The 
learned Sessions Judge acquitted the 
latter four persons while in the other 
ease he convicted Subedar Dalip Singh, 
Budha and Ram Lal of murder and 
sentenced them to death. He acquitted 
Ram Gas, holding that he did not take 
& very active part in: the fight and. 
that apparently he had not any common 
intention along with his companions. 
Subedar Dalip Singh has appealed 
separately and Budha and Ram Lal 
have filed a joint appeal to this Court 
and the appeals have been argued .on 
their behalf by Mr. Morton, Advocate. 
Their cases are also before us for con- 
sideration of the sentences under section 
374, Criminal Procedure Code. 

The facts, which are fully detailed 
in the judgment of the learned Sessions 
Judge, are not seriously disputed. The 
fight oecurred on account of a dispute 
about the turns of water. It has been 
found by the learned Sessions Judge, 
and we are in agreement with him, 
that it was the turn of Budha, Ram 
Lal, and Ram Gas, who are three 
brothers. Up to 7-30 p.m. on the day 
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of the occurrence and thereafter it was 
the turn of Piara'Singh and his party. 
Budha and his brothers, however, con- 
tended that their turn ‘did not end 
until 2 or 3 gharis later. Harnam Singh, 
P. W. No. 17, who is mirah in the village, 
told ‘Budha a little before sunset that 
his turn was about to terminate, and 
he also told Piara Singh that he could 
go and take his turn. This is said to 
have happened. outside Budha's house 
in the village. Piara Singh and his 
party then went out to arrange for 
the diversion of water into their fields 


while Budha and Ram Lal are said to. 


have gone to fetch  Subedar Dalip 
Singh and his nephew Chanan Singh 
from their house in the village and to 
. have taken them out to the water-course 
where the fight occurred. 

The evidence as to what occurred at 
the  water-course is that of  Panji, 
Saudagar Singh and Ranjita, P. Ws. Nos. 
6, 10 and 1l. They do not, as pointed 
out by the learned Sessions Judge, 
agree entirely, as to the exact sequence 
of events. "They all, however, admit that 
on the side of the accused there were 
Chanan Singh, who has been killed, 
“Budha, Ram Lal, Ram Gas and Dalip 
Singh, whilst, on the other side, there 
were Kaku Singh, Kishen Singh, Piara 
Bingh, all of whom have been killed, 
Hazara Singh, Lal Singh and Saudagar 
Singh, who were wounded and Nikka 
Singh and Wazir Singh. Subedar 
Dalip Singh was armed with a rifle 
and the other members of his party 
with gandasas, on the other side Piara 
Singh had a chhavi and of his com- 
panions some had chavis and_ others 
takwas. According to Panji and Ranjita, 
the first blow was struck by Piara Singh 
who hit Chanan Singh with a chhavi 
son the leg. Lal Singh then struck 
Chanan Singh & blow on the head with 
“a dang after whieh the injured man 
never spoke again but groaned. .Sauda- 
gar Singh, an admittedly interested 
‘witness, on the other hand, says that 
the first blow was struck by Chanan 
Singh who aimed a blow at Piara 


Singh with a takwa but missed. He. 


says: Piara Singh then struck back and 
Ait Chanan Singh on the thigh with 
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his gandaea and then Kaku Singh hit 
Chanan Singh who fell down. ‘All the 
witnesses agree in saying that Piara 
Singh, and his party then exulted over 
the fact that Chanan Singh had been 
knocked down saying “see where your 
lion is lying.” After this itis rather diffi- 
cult to say what happened. Apparently 
Saudagar Singh caught hold of Dalip 
Singh from behind probably with the in- 
tention of preventing him from using 
his rifle. Subedar, however, succeeded 
in firing and shot Kishen Singh first, 
Kishen Singh ran away. Then he 
fired at Piara Singh and Piara Singh fell, 
then at Kaku Singh and Kaku Singh fell. 
lu addition to the bullet wounds found 
on Kaku Singh, Kishen Singh and Piara 
Singh, there were also numerous incised 
wounds caused by sharp-edged weapons 
which will be found detailed in the 
evidence of Dr. Ram Lal, Assistant Sur- 
geon at page 6 of the paper-book. The 
shot fired at Kaku Singh hit him in 
the right shoulder. The fatal wound 
was an incised one on the front of the 
neck, and in addition to this he had 
three ‘other incised wounds. Kishen 
Singh had an incised wound and also 
a bullet wound in the stomach, death 
being due to the bullet wound. He 
had “three other incised wounds none of 
which was fatal. The evidence of Jag 
Ram, P. W. No. 12, shows that this man 
staggered away from the scene of the 
occurrence and arrived at the witness's 
hut in the fields and died there. There 
were two bullet wounds in Piara Singh's 
ease, one on the left side of the neck 
and the other on the right thigh. The 
first wound could ‘have proved fatal.by 
itself. There were also five incised 
wounds on his body none of which was 
individually fatal. 

There has beena gcod dealof argu- 
ment addressed to us by Mr. Morton 
as to whether before the actual fight 
in the fields there was a quarrel outside 
Budha's house in the village. ‘The evi- 
denee on this point is that of Surja, 
Kishan Singh and Harnam Singh, P. 
Ws. Nos. 13, 15 and 17. *Subedar “Dalip 
Singh’s own statement was that he was 
out-shooting with his rifleon the day 
of the occurrence and. that, while he 
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was returning .to the village, he passed 
by chance the scene of the occurrence. 


The learned Sessions Judge has dis- 


cussed the evidence produced by him 
in support of this statement and has 
given excellent reasons for disbelieving 
it. Mr. Morton has not referred to this 
at all. or asked us to accept it, and 
we agree with the learned Sessions 
Judge*that Dalip Singh has not made 
out his defence. We accept the evidence 
regarding the quarrel outside Budha's 
house in the village and as to Budha 
and Ram Lal taking the Subedar and 
his nephew out with them from the 
village to.the scene of the occurrence. 
As to what happened there we think 
it must be held that the evidence of 
Panji, P. W. No. 6, who is-a disinterested 
witness, must be accepted to the effect 
that the fight began with a murderous 
assault upon Chanan Singh. The learn- 
ed Sessions Judge is of . opinion that 
because Budha-and his party went out 
to the spot armed with the intention 
of enforcing .their right by force, if 
necessary, it is immaterial who actually 
‘struck the first 


blow in the fight. 
With this we are unable to agree. It 
has been undoubtedly held in such 


cases as Kabir-ud-din v. Emperor (1) 
and * Manir-ud-dim v. Emperor (2) 
that there is no right of private 
defence where two parties arm. them- 
selves for a fight to enforce their right 
and if in such a case it is not shown 
that the aecused was acting within the 
legal limits of the right of private 
defence, ft does not matter which party 
was the first to attack. We consider 
the present cases distinguishable from 
such cases as these. We do not think 
it can be held, affirmatively, that Budha 
and his party went ont armed in order 
to, assert their right to the turn of water 
by force, if necessary. They knew that 
theré were a number of armed men 
‘on the other side out in the fields and 
on‘ that account probably armed them- 
selves in order to be able to defend 
themselves, if necessary. Subedar Dalip 
e 


(A) 35 C. 368; 7 C. L. J. 259; 12 OC. W. N. 88h; 7 
Qv. L.J. 256; 3 M. L. 'P. 385. 
(3) 35 C. 381; 12 C. W. N, 579; 7 Cr, da, J. 374, 
e . 
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Singh and Chanan Sirfgh had personally 
no connection witle the quarrel about 
the water, but it- is quite possible that 
Budha and Ram Lal took the Subedar 
out with them because he was a man 
of position and they thought that his 
influence might have some effect in 
getting them their rights. Panji, P. W. 
No. 6, stated in cross-examination that the 
Subedar on arrival told the people not 
to fight about the water. Upon this 
Piara Singh said “ Dushman gaye hain’ 
and forthwith attacked Chanan Singh 
who was a strong man and used to 
live with Dalip Singh. Panji goes on 
Chanan Singh had 
been struck down Piara Singh called 
out to the Subedar, “ Tera bhatija Sher 
mara para hei" and aslo said that 
he and his party were going to kill 
the Subedar next. Piara Singh then 
went forward to attack the Subedar and 
Saudagar Singh caught hold of him. 
Now, there can be no question that 
when a murderous attack was made by - 
Piara Singh, and his party upon Chanan 
Singh, the Subedar. and the other mem- 
bers of his party had aright to defend 
him and others from further attack ; 
and, if Panji’s evidence be believed 
and he appears to be a disinterested 
witness, the subsequent attack upon the 
Subedar must have led him to believe 
of the other party 
intended to kill him also. The Subedav 
actually received some slight injuries; 
Budha received an incised wound on the 


-forehead three inches in lenghth and a 


slight incised wound on his right hand, 
while Ram Lal also received several 
injuries of a not very serious nature. 
Mr. Mayne in his Criminal Law, 4th 
Edition, Part II, at page 231, says :— 
"A man who is assaulted is not bound 
to modulate his defence step by step, 
according to the attack, before there is 
reason *to believe the attack is over. 
He is entitled to secure his victory, as 
long as the contest is continued. Where 
the assault has once assumed a danger- 
ous form, every allowance should be 
made for one, who, with the instinet 
of self-preservation strong upon him, 
pursues his defence a little further than 
to a perfectly cool by-stander would seem 
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absolutely necessary. The question in 
such cases will be,*not whether there 
was an actually continuing danger but 
whether there was a reasonable appre- 
hension of such danger.” The learned 
Sessions Judge having regard to the 
other injuries on the persons of Kaku 
Singh, Kishen Singh, and Piara Singh, 
was of opinion that the right of private 
defence even though it may have existed 
at first was very much exceeded by the 
appellants. Jt is, however, impossible 
to say what the exact sequence of events 
was. The  Subedar and his com- 
panions, seeing a murderous assault made 
upon Chanan Singh, who was struck 
down and rendered senseless in their 
presence, and furthermore, seeing 
that the members of the other 
party intended to pursue the attack 
against them also, had 
reasonable apprehension that if they did 
not defend themselves they would be 
killed or would suffer grievous hurt. 
In such circumstances, they were entitled, 
in our opinion, voluntarily to cause the 
death of their assailants and to continue 
to exercise their right as long as they 
had any reasonable apprehension of 
danger. The bullet wounds inflicted 
upon Piara Singh, Kishen Singh and 
Kaku Singh certainly did not kill the 
two latter at once and the Subedar’s 
eompanions might very well have thought 
that it was necessary to go on wound- 
ing them with their gandasas till they 
were completely put out of action. As 
regards Piara Singh, it is also by no 
means certain that the bullet wound on 
the left side of the neck was instantly 
fatal. The Asistant Surgeon merely 
stated that it could have proved fatal 
by itself and that none of the other 
wounds upon him was individually fatal ; 
we may incidentally remark that, whereas 
Panji says that the Subedar wounded 
Kaku Singh and Piara Singh with a 
chhavi after he had shot them, the 
other eye-witnesses say that it was the 
‘other appellants who did this and not 
the Subedar. 

We have 


given this case our very 


anxious consideration and have come to’ 


the conclusion that Dalip Singh and 
his companions did not begin the fight, 


D 


certainly .a. 


but that it began by a murderous assault 
upon their companion Chanan Singh, 
and that they, .fearing a further assault, 
in exercise of their right of private 
defence, both of themselves and of 
Chanan Singh, caused injuries to the 
members of Piara Singh's party which 
resulted in the death of three persons. 
An important point to remember, which 
we have omitted to mention befcte this, 
is that there were eight persons on the 
side of Piara Singh whereas there were 


only five on that of the appellants. The 
fact that the other side were in the 
majority was an additional circum- 


stance justifying the appellants in the 
acts committed by them. 

We, therefore, aecept the appealand 
setting aside the convictions and senten- 
ces, acquit the three appellants. 

Z. XK. Appeal accepted, 


CALCUTTA HIGH COURT. 
CRIMINAL Revision Nos. 897 AND 935 
or 1923. 

January 8, 1924. 

Present :—Mr. Justice Greaves and 
Mr. Justice Panton. 

In No. 897 ov 1923. 

PHANI BHUSAN ROY AND OTHERS— 
PETITIONERS 

: versus 
KUNJA BEHARI BISWAS— 
OPPOSITE Party. 

Criminal Procedure Code (Act V of 1898), ss. 107, 
438—Order refusing to take action under s. 107— 
Sessions -Tudge, power of, to set aside order. ° 

When a Magistrate passes an order refusing to 
take action under section 107 of the Criminal Pre- 
cedure Code, a Sessions Judge has no jurisdiction 
to set aside the order and to direct the Magistrate 
oor up proceedings under the section. [p. 168, 
Cot. L. T 

Babu Suresh Chandra Talukdar, for 
the Petitioners. 

Dr. Sarat Chandra Basak, 
Opposite Parties. 


the 


JUDGMENT.—In the first of these 
Rules, No. 897 of 1923, a Rule was issuerl 
at the instance of Phani Bhushan Roy 
the object of which was fo set aside the 


for 


* 
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order of the Sessions Judge of Dacca, 
“dated the-l4th August. 1923. It appears 
“that at the instance of Kunja Behari 
iBiswas who was an officer under one 
Ashutosh Ghose, an application was made 
to the Sub-Divisional Officer to draw up 
“proceedings under section 107, Criminal 
“Procedure. Code, against Phani Bhusan 
“Roy. «nd. others. The Sub-Divisional 
. Officer passed an order stating that he 
was not, satisfied, that it was necessary 
| that proceedings should be drawn up but 
_at'the same time he directed, the Police to 


‘ keep an eye upon the parties and arrest 


td 


- them if any breach of the peace was 


‘likely to be committed. Against this 
order an application in revision was 
‘made to,the Sessions Judge of Dacca and 
hé has clearly passed. an order which 
is.beyond his powers in that he set 


aside the Magistrate's order which had ` 


in effect, dismissed the application and 
directed that proceedings should _ be 
drawn up under section 107, Criminal 


. Procedure Code, in accordance with the 


Police report which has been read to us. 
Now, clearly the Sessions Judge has no 
jurisdiction,.to make an order of this 
kind and’ the Rule must be made 
absolute. We have been asked, however, 
by. the learned Vakil who appeared on 
behalf of. Kunja Behari Biswas to, in 
effect, treat the order of the Sessions 
Judge as a. reference to us and to make 
thea order which the Sessions Judge has 
thought fit to make. But we see no 
redson to take this. somewhat unusual 
course. After all, some seven months 
shave elapsed since the order of the 
"Sulj-Diyisional Officer was passed and no 
*5reach of the peace has taken place; and 
we think that the order of the Sub- 


‘Divisional Officer bas justified itself and, ` 


moreover, it will be open to the Police, 
if in future any breach of the peace is 
threatened, .to apply again to the Sub- 
Divisional Officer. For these reasons we 
make the Rule numbered 897 of 1923 
‘absolute. 5s 

pc other Rule was granted also at the 
instance of Rhani -Bhushan Roy. and its 
-object was to set aside the dismissal, 
“under section 203, of his complaint. 


. Both the Sub-Divisional Officer and the 


Sessions Judge have taken the. same 
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view, namely, that this complaint Was 
not well-founded and have dismissed it 
under section 203. There seems, there- 
fore, no reason why we should interfere 
with the order of the Sessions Judge in 
this.case and accordingly Rule No. 935 of 
1923 is discharge. 
Z. K. : 
Rule No. 897 made absolute; 
. Rule No. 985 discharged. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 683 or 1923. 
November 30, 1923. 
Present:—Mr. Justice Fforde. 
GHULAM RASUL AND OTHERS— 
-DONVICTS-—A PPELLANTS 

versus 
IMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 71, 399, 402—- 
Preparation for committing dacoity—Assembling 
for committing dacoity-—Distinct offences— Separate 
sentences. ] : s 

The act, of making preparation for committing 
dacoity and the act of assembling for the purpose 
of committing dacoity when done at diffierent times 
and on different occasions are distinct offences under 
the Penal Code, and separate sentences can be 
awarded for each of those offences, but as a matter 
of practice the sentences should be directed to run 
concurrently and not consecutively. [p. 170, col. 1.] 
. .Karmun v. Emperor, 34 Ind. Cas. 1000; 6 P. R. 
1916 Cr; 17 Or. L. J. 280; 37 P. W. R. 1916 Cr, 
followed. 

.. Qriminal appeal from an order of the 
Distriet Magistrate, Shahpur District, at 
Sargodha, dated the Ist June 1923... > 

Mr. L. Saunders, for the Appellants. 

Mr. .J. M. Mackay, for the Govérn- . 
ment Advocate, for the Respondent. 

JUDGMENT.—Six persons, namely, 
Ghulam Rasul, Mali, Ghulam Shah, 
Muhammad Bakhsh, Sher Baz and Khan 
Zaman have been convicted under sec- 
tions 399 and 402, Indian Penal Code, and 
one, viz., Muhammad Sharif under section 
399, Indian Penal Code, only and they 
‘have been sentenced as follows :— 

Ghulam Rasul and Muhammad Bakhsh 
to seven years' rigorous imprisonment 
including three months' solitary confine- 
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ment each under section 399, Indian 


Penal Code, and to seven years’ rigorous 
imprisonment each under section 402, 
Indian Penal Code, the sentences to run 
. consecutively. Sher Baz and Khan 
Zaman to seven years’ rigorous imprison- 
ment including three months’ solitary 
confinement each ‘under section 399, 
Indian Penal Code, and to five years’ 
rigorous imprisonment each under sec- 
tion 402, Indian Penal Code, the sentences 
to run consecutively; Ghulam Shah to 
seven years’ rigorous imprisonment under 
section 399, Indian Penal Code, including 
three months’ solitary confinment and 
also to seven years’ rigorous imprisonment 
under section 402, Indian Penal Code, 
the sentences in these cases to run con- 
currently; Mali to five years’ rigorous 
imprisonment including three months’ 
solitary confinement under section 399, 
Indian Penal Code, and to five years’ 
rigorous imprisonment under section 402, 
Indian Penal Code, the sentences also to 
run concurrently. The seventh person, 
Muhammad Sharif, has been convicted 


-under section 399, Indian Penal Code,’ 


alone and sentenced to seven years’ 
rigorous iuiprisonment including three 
months' solitary confinement. A further 
order of restriction has been passed upon 
Ghulam Shah and Muhammad Bakhsh. 
So far as the finding of the Court below 
is concerned I see no reason to differ from 
-the District Magistrate. I have gone 
through the entire evidence on the record 
and have heard all that Counsel for the 
accused has had to say, and I am satisfied 
‘that all seven appellants have been prop- 
erly convicted of the offences for which 
‘they were tried. The consecutive senten- 


ces, however, inflicted upon the appel-. 


lants, Ghulam Rasul, Muhammad Bakhsh, 
Sher Baz and Khan Zaman, have been 
objected to by Mr. Saunders as being 
prohibited by the provisions of section 
‘71, Indian Penal Code, which provides 
that “Where anything which is an 
offence is made up of parts, any of which 
parts is itself an offence, the offender shall 
not be punished with the punishment of 
more than one of such his offences, unless 
it be expressly provided" and further 
"Where anything is an offence falling 
within two or more separate definitions 
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of any law in force for the time being by 
which offences are defined or punished, 
or, where several acts, of which one or 
more than one would, by itself or them- 
selves, constitute an offence, constitute, 
when combined, a different offence, the 
offender shall not be punished “with a 
more severe punishment than the Court 
which tries him could award for $ny one 
of such offences." 

I am of opinion that Mr. Saunders' 
objection is not sound, Section 399 
provides punishment not exceeding ten 
years’ rigorous imprisonment together 
with a fine for “ Whoever makes any 
preparation for committing dacoity " and 
section 402, Indian Penal Code, provides 
a punishment not exceeding seven years' 
rigorous imprisonment together with a 
fine for “ Whoever, at any time after the 
passing of this Act, shall be one of five 
or more persons assembled for the pur- 
pose of committing dacoity ". In*the 
present case some of the appellants in 
question have been separately sentenced 
for making preparations for committing 
dacoity and also for assembling for the 
same purpose. These acts of preparing 
and assembling constitute under the 
Indian Penal Code two distinct offences. 
In the present case they were committed 
at different times and on different occa- 
sions. That is to say the, offence of 
preparation for committing dacoity, con- 
sisting of a number of acts, has been 
proved to have taken. place at various 
times prior to the occasion when the 
conspirators assembled for the purposes 
of carrying their plans into operation. 

These prior plans constitute an offendg 
and the subsequent assembling con- 
stitutes another; they are ‘distinct and not 
separable offences, and accordingly under 
the provisions of section 35 of the Code 
of Criminal Procedure the sentences for 
these offences must run consecutively un- 
less the Court otherwise directs. I do 
not think, however, that in the persent 
ease the sentences should have been made 
torun consecutively. The two offences 
proved are both stages in* the arrange- 
ment to carry out one and the same 
crime, namely, dacoity, and to inflict a 
distinct sentence for each of these stages 
to run'consecutively is, in my opinion, 
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opposed to the spirit of the’ Criminal 


Code. 

I have been referred "to the case of 

Karmun v. Emperor (1) where separate 
convictions for preparing and assembling 
for dacoity were upheld. In that case, 
also, both. the assembling and the pre- 
parations for committing a dacoity were 
proved. The assembly consisted in the 
meeting together for the purpose of carry- 
ing out the crime, and preparations 
consisted in the provision of deadly 
weapons and of implements for breaking 
into houses. 
- The accused persons were duly convict- 
ed under sections 399 and 402, but on 
examining the record in that case I find 
that the sentences were made to run con- 
currently. 

I am in entire agreement with’ the 
decision in that case and I think that 
justice will be done if in the appeals 
befare me the sentences are altered to 
run concurrently, instead of consecu- 


tively. 


The appeals are, therefore, accepted to 
the extent that in all cases where the 
sentences have been made to run con- 


.ecutively, they shall run concurrently, 


4 


otherwise the convictions and sentences. 


stand. 
I may add that I concur with the 


. learned District Magistrate in the tributes 


which he has paid to Sub-Inspector 
Mahtab Shah, Muhammad Khan Mekan 
and the two constables, and would sug- 
gest that their highly commendable 
conduct should be brought to the notice 
of the proper authorities. 


* 2. K. Order accordingly. 


(1 34Ind. Cas. 1000; 6 P. R. 1916 Cr; 17 Cr. 


L. J. 280; 37 P. W. R. 1916 Or. 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL Reviston No. 5 or 1924. 
February 1, 1924. 
Present:—Mr. Hallifax, A. J.C. 
NARAIN SAO—APPLICANT 
versus 
EMPEROR-OrrosrrE Party. 

Criminal Procedure Code (Act V of 1898), s. 587— 
Security proceedings —Preliminavry order not served 
on accused-—Defect, whether curable. 

The defect of not serving on the accused a copy 
of Magistrate's preliminary order along with the 
summons to appear in security proceedings is at 
the most a defect cured by section 537 of the 
Oriminal Procedure Code. 

Criminal revision from an order of the 
Sub-Divisional Magistrate, Mungeli, Dis- 
trict Bilaspur, dated the Ist September 
1923, in Criminal Case No. 15 of 1923. 

Dr. H. S. Gour, for the Applicant. 

ORDER.—Though this isan appli- 
eation for revision I have examined the 
merits of the case on the whole of the 
evidence not only asif the applieation 
were an appeal but asif the case had 
been tried in this Court. On that 
examination I can discover only one 
point.on which I would have differed 
from the learned Magistrate who did 
try it. He has found that the accused 
person habitually commits extortion, 
habitually comits offences involving a 
breach of the peace and is so desperate 
and dangerous as to’ render his being at 
large without security hazardous to the 
community. That Narayan Sao habitu- 
ally commits extortion is cleary proved. 
But no offence involving a breach of the 
peace seems even to have been alleged 
against him, and the suggestion that he 
is anything like a "desperate “and 
person is completely nega- 
tived throughout the case. 

The learned Counsel for the 
applicant urged two matters only, apart 
from the merits of the case. The conten- 
tion that the Magistrate ought to have 
summoned the three witnesses from the 
Kawardha State whom the accused desired 
to examine does not appear in the written 
petition presented to this Court. It did 
appear in the petition of appeal to the 
Sessions Court but, according to the. 
judgment of that Court, it was “not 
pressed". Indeed it would seem from 
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the Magistrate's judgment that the matter 
was by no means “pressed” in that 
Court even. 

The second contention is that the 
whole proceedings are vitiated by the 
fact that no copy of the Magistrate's 
preliminary order was served on the 
accused along with the summons to 
appear. The defect, if it is one, is very 
completely. covered by section 537 of 
the Criminal Procedure Code. But I 
cannot see that the defect exists. The 
preliminary order was passed by the 
predecessor of the Magistrate who tried 
the case, and he was careful to direct, 
that it should “be translated and served. 
with summons on the accused”, The 
summons served is not on the record to 
show that this was done, but the only 
reason I can find for supposing that it 
was not done is an allegation to that 
effect made in a written statement of 
defence filed on behalf of the accused 
after the examination of all the witnesses 
for the prosecution, and even that is 
accompanied by a criticism of the terms 
of the order. . 

There is no necessity nor even a 
possibility of interference with the order 
passed by the Magistrate and confirmed 
'inappeal The application for revision is 
rejected. 


O GRD Application rejected. 


ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 992 oF 1923. 
December 17, 1923. 

Present :-—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice Studrt. 
LACHHMAN—Acctsep—APPELLANT 
versus : 

EMPEROR-—OrrosrTE Parry. — 

Penal Code (Act XLV of 1860), ss. 84, 302-— 
Death caused during fit of insanity——Knowledge 
of wrongful nature of act—Offence—Recurring fits 
—Procedure. 
- Accused murdered a man during a fit of 
insanity, knowing that what he was doing was 
wrong and contrary to law. At the time of his 
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trial he recovered his sanity, but there 
apprehension that he was subject 
periods of lunacy and sanity: 

Held, (1) that the accused was not entitled to 
the benefit of section 84 of the Penal Code, and 
was guilty of an offence under section 302 of the 
Code; [p. 172, cols. 1 & 2.] 

(2) that the proper course would be to sentence 
the accused to transportation for life and'report 
the case to the Local Government for special 
consideration. [ibid.] e. 

Muhammad Husain v. Emperor, 18 Ind. Cas 
641; 15 O. O. 321 at pp. 339, 344; 14 Cr. L. J. 81, 
referred to. 


was an 
to alternate 


Criminal appeal from an order of the 
Second Additional Sessions Judge, 
Cawnpore, dated the 1st November 1923. 

The Government Advocate, for the 
Crown. 2 


JUDGMENT. 

Stuart, J.—This case presents un- 
usual features. There is not the slightest 
doubt that on the 18th of August 1923, 
Lachhman, appellant, murdered a man 
of the same name in the village of Sama- 
dhanpura. These are the circumstances. 
Lachhman, appellant, isa pasi. The de- 
ceased man was a chamar. It is estab- 
lished to our satisfaction that for some 
time previous to this. occurrence the 
appellant had shown peculiarities from 
which it can only be inferred that he was 
atthat period insane. We are satisfied 
that he used to talk wildly and incoherent- 
ly, tear up his clothes, strip himself stark 
naked in publie, and we see no reason 
to distrust the evidence which would 
show that he besmeared himself occasion- 
ally with feacal (?) matter. His family 
believing him to be insane sent for the 
deceased man Lachman chamar, who had 
a reputation as an exorciser of evil spirits 
to remove the insanity by exorcism. 
Apparently the presence of Lachhman 
chamar irritated the appellant to such an 
extent that he attacked him. There can 
be no doubt as to the fact that he did 
attack him with a heavy bullet of wood 
and inflicted terrible injuries all over 
his body, smashing his head and break- 
ing both his arms. These injuries re» 
sulted in the death of Lachhman chamar. 
The appellant was at once seized and 
tied with a rope to a pillar. He broke 
away, ran to the river Ganges and plung- 
ed in. Me was taken out 2nd kept in 


' 
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custody until the Police arrived. These 
facts admit of no doubt. 

When the appellant Was put upon his 
trial he had recovered his senses. The 
Civil Surgeon, whose evidence we see 
no reason fo discredit, has said in his 
evidence that for the period of 15 days 
the appellant was under his observation 
he was not insane and it would appear 
that his mind was not deranged to a very 
serious extent while he was on trial. It 
is, however, to be remarked that. certain 
of his answers in the case indicate that 
his mentality was far from normal while 


- under his examination but on the evi- 


dence he knew the nature of his act and 
knew that what he was doing was wrong 
‘and contrary to law. Ihad to deal with 
a similar case some years ago, and stated 
my views as to. the law governing such 
cases therein. See Muhammad Husain 
v. Emperor (1). I have nothing to add to 
what I stated then as to the law, and 
would suggest the same action against 
this man as was taken in that case. This 
is certainly, in my opinion, not a case 
in which the capital sentence should be 
passed. At the same time the benefit of 
section 84 of the Indian Penal Code can- 
not be extended to the appellant. I would 
suggest that the sentence be altered into 
one of ‘transportation for life and that 
the case be reported to the Local Govern- 
ment for special consideration. The 


same course was pursued in the former 


“case. 

Mears, C. J.—I think the evidence 
establishes that this man was suffering 
from a type of insanity known as folie 
circulaire, that is a type of insanity 


* which commences of abnormality of 


conduct on the part of the sufferer. ‘That 
abnormality of conduct increases by 
degrees until a period is reached when 
the man is manifestly insane. That is 
when the disease is at its height. Gradu- 
ally the man gets better, the abnormality 
ceases and for a period he again be- 
comes perfectly sane. After a time 
abnormality begins again and so the 
circle conténues with alternating periods 
of lunacy, abnormality and insanity. I 


(1) 18 Ind. Gas. G41; 15 O. C. 321 at pp. 339, 
344; 14 Or. LJ. 81. 


INDIAN CASES, 


[1994 


am of opinion from the evidence that 
although this man was of unsound mind 
at the time when he committed the deed, 
he knew perfectly well he was doing 
what was a wrong thing to do; and that 
being so he cannot claim the exemption 
of section 84, I agree that the proper 
course is to alter the nature of the 
sentence and to sentence him to 
transportation for life, so that he can’ be 
kept under observation. If.he is for 
a sufficient long period a man of apparent 
sanity, it is always competent to the 
Local Government to pass such order as 
clemency may suggest, upon satisfactory 
medical certificates. 

By the Court.—The order is that 
the conviction be upheld and the sentence 
be reduced to transportation for life, and 
that the case be reported to.the Local: 
Government witha copy of this judg- 
ment. 

Zz K. 


EH 


Sentence reduced. 


LOWER BURMA CHIEF 
COURT. 
ORIMINAL Revision No. 683-B or 1922. 
September 30, 1922. 

Present: —Mr., Justice Macgregor. 
MG. SHWE KYI AND OTHERS— 
PETITIONERS 
versus 
EMPEROR-—RESPONDENT. 

Penal Code (Act ‘XLV of 1860), s. 44? —Servant 
acting in cause of employment—Trespass—Servant 
whether liable—Criminal Procedure Code (Act V 
of 1898), ss. 342, 245 (1) prov.—Examination of 
aceused—Court, duty of. 

The servants of one T trespassed upon the 
property of S in thé course of their employment 
and under the orders of their master: 

Held, that they could not be convicted under 
section 447, Penal Code. 

Shwe Kun v. King-Emperor, 3 L. B. P 278; 5 
Cr. L. J. 415, followed. 

Section 342 ofthe Code of Criminal Procedure 
applies to all cases including summons cases, 
the proviso in section 245 (1) of the Code only 
making it unnecessary to examine the accused 
when he is going to be acquitted. . 

Reference made under section 438, 


Criminal Procedure Code, by the 


Vos] 

MOHAMMAD YAR P. EMPEROR. 
Sessions Judge, Toungoo, in his Criminal 

Revision No. 480 of 1922. 
REFERENCE.—The applicants 
have been all convicted and fined 
Rs. 25- each under section 447, by 
the First Class Additional Magis- 
trate of Thanatpin. They have applied 
to me in revision The conviction 
seems. to me to be manifestly wrong. 
For it is quite clear that they. are 
merely the employees of one Tha Han 
-who has got a‘ long dispute with the 
complainant. Mg. Shwe Kyi. They are, 
therefore, entitled, following the ruling 
of Shwe Kin v. King-Emperor (1) to be 
' acquitted. Another reason why they 
ought to be acquitted is that the Magis- 
_trate has convicted them without giving 
them any opportunity of giving their 
own version of the facts, in direct 
contravention of section 342 of the 
Code of. Criminal Procedure, which I 
take it, applies to all cases, even 


summons cases, the proviso (if he thinks . 
fit) in section 245 (1) Civil Procedure: 


Code, only making it unnecessary to 
examine the accused in a summons case 
when he is going to be acquitted. For 
‘these reasons I forward the file to the 
Chief Court with the recommendation 
that the conviction be set aside and the 
fines which have been paid be refunded. 

ORDER.—I agree with the remarks 
of the learned Sessions Judge in his 
reference. The accused should not have 
been convicted [See the ruling in Shwe 
Kin v. King-Emperor (1)]. I set aside the 
conviction.and sentence and direct the 
fines, if paid, to be refunded. 

K, S. D: Conviction set aside. 

(1) 3 L.B. R. 278; 5 Cr. L. J. 415. 


LAHORE HIGH COURT. ' 
CRIMINAL APPEAL No. 348 or 1922. 
June 12, 1922. 

Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Campbell. 
MOHAMMAD YAR AND ANOTHER— 
Convicrs—APPELLANTS 
versus 
EMPEROR-—RESPONDENT. 
Penal Code (Act XLV of 1860), ss. 800 Excep. I, 
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302, 804 I—Murder—Grave and sudden provocation 
— Culpable homicides Circumstantial evidence, con- 
viction based on—Test. 

Accused was attracted to his mother’s house by 
hearing a noise at midnight and on arriving there 
found that the deceased had his arms round his 
unmarried sister. The accused thereupon inflicted 
several lathi blows on the deceased as the result of 
which the latter died : 

Held, that the accused had received grawe and 
sudden provocation and his offence amounted to 
culpable homicide not amounting to murder. 
[p. 175, col. L] 

In orderto justify the reference of guilt from 
purely circumstantial evidence, the evidence must 
be such as to be incompatible with the innocence of 
the accused and incapable of explanation on any 
reasonable hypothesis other than that of his guilt. 
[p. 174, col. 2.] 


Criminal appeal from an order of the 
Sessions Judge, Mianwali, dated the 10th: 
April 1922, convicting the appellants. 

Mr. M. S. Bhagat, for the Appellants. 

Diwan Ram Lal, for the Government 
Advocate, for the Respondent. 


JUDGMENT. — Two brothers, 
Muhammad Yar and Allah Yar, resi- 
dents of Mauza Jahl in the Mian- 
wali District, have been convicted 
of the murder of one Fateh Khan of 
the same village, and have been sen- 
tenced to death each. It is beyond dis- 
pute that the deceased Fateh Khan was 
subject to a brutal assault on the night 
of the 8th/9th January 1922 while he was 
in the kotha occupied by the prisoners’ 
mother Musammat Sabhai and her three 
daughters. There can be no doubt that 
these ladies must have seen the assault 
and are fully cognizant of the circum- 
stances which resulted in the. death of the 
victim. Two of the three daughters are, 
however, deaf and mute, and the third e 
Musammat Sahiban has appeared as a 
witness for the defence and supported 
the plea set up by her brother Muham- 
mad Yar which will be discussed herein- 
after. The mother, Musammat Sabhai, has 
preferred to keep quiet und has given 
no information of what actually took 
place on the fateful night. 

The victim’s brother Nura deposes that e- 
one of the mute daughters came to his 
house at about midnight and made signs 
which were interpreted by him to mean 
that her brothers with two other men had 
tied Fateh Khan in the house and were 
beating bim. Nura, thereupon, went to 
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the lambardar Fateh Sher, and then pro- 
ceeded with him to the heuse of Musam- 
mat Sabhai. The lambardar, however, ad- 
vised him to remain outside and went in 
himself and found Fateh Khan lying 
wounded on a charpoy. He then sent 
Nura tò the Police Station at Piplan about 
one kog from the village where the latter 
recorded the First Information Report at 
about 2 a. M. accusing both the prisoners 
of assaulting his brother Fateh Khan. 

It appears that the victim succumbed at 
about 3 a. M. to his injuries which con- 
sisted of numerous bruises and other 
simple hurts anda deep incised wound 
causing fracture of the skull. This fatal 
injury on the head was, in the opinion 
of the medical witness, due to more than 
one blow inflicted with.a sharp-edged 
weapon. TP 

The story for the prosecution is to the 
effect that the deceased Fateh Khan was 
anxious to marry Musammat Sahiban, 
and that, while her mother Musammat 
Sabhai was in favour of the match and is 
said to have received gold worth Rs. 300 

- from her prospective son-in-law, the elder 
brother Muhammad Yar was entirely 
opposed to the proposal and intended to 
marry his sister to à person who was in 
a position to give in exchange a bride 
for his younger brother Allah Yar who 
was a bachelor. Fateh Khan, however, 
used to visit the house of Musammat 
Sabhai, and it is alleged that, while he 
was there on the night in question, he 
was assaulted by the two prisoners in 
concert with two other persons who have 
been acquitted by the learned Sessions 

Judge. | 
Now we may clear the ground by stat- 
‘ing at once that there is no eye-witness 
of the affair, and all the case for the pro- 
secution rests wholly upon circumstantial 
evidence. 'The evidence of the witnesses 
Jiwan, Ghulaman and Fateh Sher leaves 
no doubt whatsoever that, when they and 
other persons went to the house at about 
Qa.m.on that night, Fateh Khan was 
lying wounded on a charpoy with 
Muhammad Yar standing near him and 
Allah Yar standing in the door-way of 
the kotha. Jiwan also says that Muham- 
mad Yar told him that he had, beaten 
Fateh Kban because the latter had an 


INDIAN CASES. 


"2 [1924 
illicit intimacy wéth his sister. It is 
further proved that Muhammad Yar was 
at that time wearing a chadar and a 
kurta both of which bore marks of blood 
and he had blood stains also on his 
feet and calves, and that his bro- 
ther Allah Yar's chadar and feet were 
stained with blood. Moreover, we have 
evidence to the effect that the deceased 
had been paying attentions to their sister, 
and that this conduct on his part was 
resented by the brothers. 

Now, Allah Yar protests his innocence : 
and denies altogether his participation in 
the assault, and we do not think that the 
circumstances narrated above, which are 
the only evidence relied upon by the pro- 
secution in support of the conviction, 
satisfy the test which has been repeatedly 
laid down that in order to justify the 
inference of guilt the circumstantial evi- 
dence must be such as to be incompitable 
with the innocence of the accused and in-. 
capable of explanation on any reasonable 
hypothesis other than that of his guilt, It 
appears that Allah Yar was attracted to 
the house of his mother by a noise ema- 
nating therefrom, and his presence in that 
house on the night in question does not, 
therefore, excite any suspicion. The only 
suspicious circumstance proved against 
him is the presence of blood on his gar- 
ment and feet, but we are not prepared 
to hold that that fact coupled with the 
alleged motive, establishes his participa- 
tion in the crime. We consider that the 
evidence adduced by the prosecution is 
wholly inadequate to bring the charge 
home to him, and we accordingly accept 
his appeal and direct that he be released 
forthwith. 

The case against Muhammad Yar, how- 
ever, stands on a different footing. Apart 
from the fact that he admitted to Jiwan 
that he had committed the assault on the 
deceased Fateh Khan, we have his own 
confession before the Committing Magis- 
trate to which he adhered before the 
Sessions Judge. In this confession he 
admitted that upon hearing a noise from 
the kotha of his mother he hastened to 
the place and finding Fateh Khan there 
inflicted upon him several blows with a 
lathi which resulted in the death of the. 
victim shortly afterwards, He, however 


. Vol. 81] 
SADHAK GIR V. EMPEROR. 


explains that the intsuder was at that 
time dragging his sister Musammat 
Sahiban in order to abduct her, and that 
he could not bear the sight and committed 
the assault in a fit of rage. Itis true that 
this theory of the alleged abduction is 
supported by the evidence of Musammat 
Sahiban, but considering that there was 
no indieation of any struggle such as 
would be furnished by a torn garment or 
an injury on her person, and that her 
paramour, if he really desired to abduct 
her, could have secured his object by 
seizing her outside the village where he 
used to meet her often, we are not pre- 
pared to hold that Fateh Khan went there 
in order to take away the girl by force. 
It is, however, clear that he was found 
in the kotha about midnight, and that 
he must have been fully aware of the fact 
that Muhammad Yar did not like his 
visits to his mother’s house. The evidence 
on the record does not furnish any clue 
to the motive which prompted the visit 
on the night in question, but there are 
indications that he had contracted a 
liaison with the girl. We do not think 
that the deceased was caught in the act 
of sexual intercourse with Musammat 


Sahiban, but it is likely, as deposed to by. 


the girl herself, that he had put his arms 
round her, and there can be no doubt that 
Muhammad Yar must have lost his power 
of self-control when he saw a stranger in 
the house at midnight taking liberties 
with his sister. Having regard to all 
the circumstances of the case, we are of 


the opinion that the culprit had received, 


grave and sudden provocation, and that 
his offence is reduced to that of culpable 
homicide not amounting to murder. 

The result is that, while acquitting 
Allah Yar altogether, we accept the 
appeal of Muhammad Yar so far as to 
alter the conviction to one under the first 
part of section 304, Indian Penal Code, 
and to reduce the sentence to rigorous 
imprisonment for five years. 


Z. K. Appeal partly accepted. 


INDIAN CASES. 


175 


PATNA HIGH COURT. 
CRIMINAL Revision No. 693 or 1923. 
January 21, 1924. 

Present :—Mr. Justice Adami and Justice 
Sir John Bucknill, Kr. 
SADHAK GIR alias PASUPATI 

BHARTI—PETITIONER 


versus 
EMPEROR-—Orrosrrg Parry. 

Extradition Act eM of 1908), s.7—Warrant 
of extradition signed by Assistant British Envoy at 
Nepal—Extradition, whether valid. 

A warrant of extradition signed by the Assistant 
British Envoy of Nepal Court is not a valid war- 
rant when that officer is not empowered asa Politi- 
eal Agent within the meaning of section 7 of tho 
Extradition Act. 


Criminal revision from an order of the 
District Magistrate, Champaran, dated the 
7th December 1923. 

Messrs. S. P. Varma and Hareshwar 
Prasad Sinha, for the Petitioner. . 

The Government Advocate, for tho 
Orown. 


JUDGMENT.—The ground taken in 
this application is that an Extradition 
Warrant signed by the Assistant British 
Envoy at the Court of Nepal is invalid 
seeing that such an officer is nota Politi- 
cal Agent within the meaning of section 
7 of the Extradition Act. The petitioner 
has been arrested under a warrant bearing 
the signature of the Assistant British 
Envoy and is being detained. Mr. Varma 
argues that he should be set at liberty 
since he cannot be extradited to Nepal 
under this invalid warrant. It has taken 
the Orown no little time to discover 
whether the Assistant British Envoy has 
been empowered asa Political Agent for 
the purposes of section 7, and the learned 
Government Advocate informs us to-day 
that this officer has never been so em- 
powered. : 

The warrant for the extradition of the 
petitioner is, therefore, invalid and he 
cannot be extradited thereunder. He has 
been under detention for a long time ande 
must now be set at liberty. . 


P. D. Revision accepted. 


. i76 
e > 
TARSU BEG V. MUHAMMAD YAR KHAN. 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision Nos. 526 AND 527 
or 1923. 

November 12, 1923. 
Present:—Mr. Justice Stuart. 
“TARSU BEG-—APPLICANT 

l versus . 
MUHAMMAD YAR KHAN AND OTHERS— 
OPPOSITE PARTIES. 

Criminal Procedure Code (Act V of 1898), s. 105 
—Complaint partially requiring sanctin—Pro- 
cedure. TN i 

No complaint, the institution of which requires 
sanction under section, 195 of the 
Criminal Procedure, can be entertained unless 
that sanction exists. But when a complaint 
combines such a complaint with a complaint which 
does not require sanction, the Oourt must in- 
vestigate the complaint which -does not require 
sanction while refusing to investigate the com- 
plaint which requires it. : 

Criminal revision from an order of 
the Second Additional Sessions Judge, 
Gorakhpur, dated the 24th July 1923. 
` Mr. J. M. Banerji, for the Applicant. 

Mr. S. D. Sinha, . for the Opposite 
Parties. 


JUDGMENT.—Criminal Revisions 


Nos. 526 and 527 have been put together . 


and have been argued together but they 
involve absolutely distinct matters which 
must be carefully. separated. What 
occurred was this. Muhammad Yar 
Khan and others, tenants of the village 
of Mahson in. the Basti District, institut- 
ed a complaint against Tarsu Beg, 
“Rustam Bari and others on the al- 
legations that Tarsu Beg and Rustam 
Bari, who are servants of the Raja of 
Basti, attacked their village on a 
certain day and committed dacoity and 
arson. Tarsu Beg put in a cross- 
complaint under two heads. In the 
first place he stated that he had been 
assaulted and wrongfully confined by 
the complainants in the dacoity and 
arson case, and, secondly, he sought 
to prosecute the complainants in the 
dacoity and arson case for lodging a 
false complaint against, him. Rustam 
Bari put in a cross-complaint in which 
he charged the complainants in the 
dacoity case with having illegally 
seized cattle belonging to the Raja, 
and added in the satie way as Tarsu 
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Beg had added, ¿a complaint of a 
false charge. 

The Magistrate who tried these cases 
found that the charges of dacoity and 
arson were not established and dis- 
charged the aecused, but he refused to 
investigate the complaints of Tarsu Beg 
and Rustam Barf on the ground that 
they had not obtained sanction under 
section 195 of the Code of Criminal 
Procedure in respect of the complaint 
as to the false. charge. His orders 
were upheld by the Sessions Judge. 

The law on’ the subjectis this. No 
complaint, the institution of. which 
requires sanction under section, 195 of 
the Code of Criminal Procedure, can 
be entertained unless that sanction 
exists. But when a complaint combines 
such a. complaint with a complaint 
which does not require sanction, the. 
Court must investigate the complaint 
which does not require sanction while 
refusing to investigate the complaint 
which requires it. This is what the 
Magistrate failed to do. I set aside 
his order refusing to investigate Tarsu 
Beg's complaint that simple hurt had 
been caused to him and that he had, 
been wrongfully confined while uphold- 
ing his order refusing to entertain 
the remaining complaint. It appears 
that he directed an investigation under, 
section 202 but then refused to, hear 
Tarsu Beg's witnesses. He will now con- 
tinue the investigation under section 202 
and pass orders according to the law. T 
allow, therefore, Criminal Revision 
No. 526 to that extent. Revision No. 527 
must, however, fail entirely for 
although the same principles apply 
there is a defect in the complaint 
itself. Under the provisions of section 
20 Act I of 1871 the complaint should 
have been made within ten days of' 
the Alleged offence. It was not made 
till later. I, therefore, reject the Revi- 
sion application No. 527. 


N. H. 
Criminal Revision No. 526 partly allowed; 
Criminal Revision No. 527 rejected. 
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ALLAHABAD HIGH COURT. 
FULL BENCH. 

Civin MiscELLANEOUS No. 366 or 1923. 
November 12, 1923. 

Present :—Sir Grimwood Mears, Kr., 
Chief Justice, Mr. Justice Walsh and 
Mr. Justice Sulaiman. 

In the matter of Babu DWARKA 
PRASAD MITHAL, Vakil, 
MUZAFFARNAGAR. 

Legal Practitioners Act (XVIII of 1879), s. 18—- 
Members of legal profession, duties of—Personal 
responsibility—Unfounded charge of partiality 

against Magistrate—Professional misconduct. 

Members of the legal profession are under no 
duty to their clients to make grave and standa- 
lous charges either against Judges or the opposite 
parties on the mere wish of their clients. They 
are not puppets compelled to obey the dictates of 
their clients where matters of good faith and 
honourable conduct are concerned. They are res- 
ponsible to the Court for the fair and honest con- 
duct of a case. They are agents, not of the man 
who pays them, but are acting in the adminis- 
tration of justice, and iri matters of this kind 
they are bound to exercise an independent 
judgment, and to conduct themselves with a 
sense of personal responsibility. If they fail to 
act with reasonable care and caution they are 
unfit to enjoy the privileges conferred upon them 
by law, and serious breaches must be visited with 
punishment. [p. 178, col. 2.7 

A Vakil who had publicly expressed confidence 
in the Trying Magistrate applied at the close of the 
prosecution evidence that the case be committed 
to Sessions and on this application being rejected 
made another for an adjournment of the case to 
enable the accused to apply to the High Court for 
the transfer of the case on the ground that a reason- 
able suspicion existed against the impartiality of 
the Magistrate, and having secured an adjournment 
utilized it for quite a different purpose : 

Held, that the Vakil had not acted in a fair and 
honourable manner and was guilty of professional 
misconduct. 


Mr. Nehal Chand, for the Applicant. 
Babu Lalit Mohan Banerji, (Govern- 
ment Advocate), for the Crown. i 


JUDGMENT. —In this case Dwarka 
Prasad’ Mithal, an LL. B., and a duly 
qualified member of the legal profession, 
practising as a Pleader in the District of 
Muzaffarnagar, appears before us to an- 
swer to a notice which was issued by a 
member of this Court, in consequence of 
complaint made by the District Magis- 
trate of certain conduct which took 
place before him. It appears from the 
admission made by Dwarka Prasad him- 


self before us that he was employed, 


12 


. confidence. 
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together with two leaders, Mr. Moore, a 
Barrister, who was a visitor from Meerut, 
and Mr. Ramji Lal, a local practitioner of 
Muzaffarnagar, to represent certain ac- 
cused in a charge before Mr. Darling, the 
District Magistrate, in whom Dwarka 
Prasad has assured us he had complete 
Curiously enough, on the 
first day of the proceedings in the pre- 
sence of, and with the 'assent silently 


' given of, Dwarka Prasad, Mr. Moore went 


out of his way publiely to assure Mr. 
Darling of the confidence which they . all: 
had in him as a Tribunal, andiassured: 
him there was no reason for desiring: to 
transfer the case. Dwarka Prasad’: has 
told us to-day that he has never lost, or 
had occasion to lose, the confidence which 
was then publicly expressed upon his 
behalf. Thé case proceeded for eight 
days. The evidence for the prosecution 
was closed. The statements of the accus- 


‘ed had been taken, and his leaders no 


longer appearing to take part in the case, 
Dwarka Prasad on the 13th of June made 
an application to the Magistrate that the 
case should be committed to Sessions. 
The merits of that application do not 
concern us. It was rejected. .The result 
was that the case remained before Mr. 
Darling for decision. 

Dwarka Prasad has told us to-day that 
because the Magistrate had dismissed 
that application, he then felt himself 
entitled to make the disgraceful charge 
of unfairness against the Magistrate. 
Whether he did it solely upon his own, 
responsibility, or because he was asked 
and paid to do it by his clients, appears 
from his statements to be somewhat-diffi- 
cult to decide satisfactorily. But he has 
told us that he himself did not eonsider 
it a reasonable application to be made, 
and no manin his senses could possibly 
suggest that because an application that 
the case should be transferred to the 
District Judge, had been judicially re- 
jected there was the slightest ground, in 


‘decency or honour, for suggesting that 


any suspicion had thereby been arousede 
against the impartiality of the Magis- 
trate. Nontheless on the 14th of June, 
in consequence of the rejection of that 
application, Dwarka Prasad, reckless ap- 
parently eof the responsibilfties whith 
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rest upon legal practitioners representing” 


their clients, put forward an. application 
for an adjournment of tĦe case to enable 


an application to be made to the High. 


Court for the transfer of the case on the 
ground that a- reasonable suspicion exist- 
ed against the impartiality of the Trying 
Magistrate. We are satisfied that. Dwarka 
Prasad himsélf entertained no such, view. 
He had no ‘reasonable .suspicion of the 
‘impartiality of the Magistrate. He has 
admitted before us: that nothing has 


occurred to catise-him to doubt the con-, 


fidence. which he entertained and which 
had been!expressed on his. behalf, in the 
integrity and impartiality of the Magis- 
trate. 


. gingle fact which justified’ him in alleg- 
ing that Mr. Darling was. or would be 
unfair: Having secured an adjournment 


he took no steps to apply for the transfer. - 
After a- delay which has not been ex- - 


plained, and after being soundly advised 
by a Barrister of this Court that no 
. reasonable application could be made -to 
the High Court for transfer, he became 
a party to à totally different application 
and abandoned his intention of applying 
for a transfer. It-was-not.too late then 


to go to the Magistrate and admit that: 


he had acted improperly, and that no 
grounds for the application really existed. 
Tf he had had a shred:of honour or sense 
of responsibility, it would have been the 
first: “thing which he would have done. 
He was either unwilling, or as he sug- 
gested to us, ashamed to do it. The 
result was that an adjournment having 
been obtained for the purpose of.a trans- 
efer, it was deliberately utilised for a 
totally different purpose: In a half 
hearted way Dwarka Prasad, in the-course 
of his answers. to. the. questions put by 
the Court, endeavoured to shift responsi- 
bility on to-his clients, though he was 
even unable to remember the particular 
individual who..for this. purpose in: 


structed -him. This attitude. and “the 


painful frequency with which discredit- 
able means,are used in the Courts below 
to obstruct and délay the true course of 
justice by obtaining adjournments and 
making futile and childish applications, 
sometimes offensive applications,, to this 
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pelled to obey the dictates of their clients. 


We have invited him and he has, 
confessed himself unable to.point to any. 
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Court for transfer, renders it necessary 
that we should fhake an- example of . 
Dwarka Prasad, and that we should issue 
a serious warning to the members of the 
profession with the ‘hope .that this kind 
of proceeding will cease; Members of 
the legal profession are under no duty to 
their clients to make grave and scanda- . 
lous charges either against Judges or the 
opposite parties on the mere wish of 
They are not puppets com- 


where matters of good faith and honour- 
able conduct are concerned. They are 
responsible to the Court for the fair and 
honest conduct of a case. They | are 
agents, not of the man who pays them, but . 
are acting in the administration of 
justice, arid in matters of this kind they ' 
are bound to exercise an independent 
judgment, and to conduct themselves 
with a sense of personal responsibility. 
If they fail to act with reasonable care 
and caution they are unfit to enjoy the 
privileges conferred upon them by law, 
and serious breaches must be visited with : 
punishment. 

We have unfortunately noticed for. 
some. time. that there is a growing:prae-: 
tide in these Provinces to make, if not: 
Sometimes statements deliberately untrue 
tothe knowledge of the person making. 
them, at any rate reckless and disgraceful 
charges of impropriety and partiality . 
against the Tribunal when the real ground 
merely is that the Advocate considers 
himself in danger of losing his case. It 
is necessary, as a deterrent,. to make 
an example, and to show members of the 
profession, (be it observed that there 
are many, indeed the great majority of 
this profession, who will not, and do 
not, stoop -to such - practices) that these 
applieations for transfer so made are 
attended with danger to the persons who. 
makg them, when they are proved to be 
made- as recklessly and with such total 
absence of foundation as the-one in this 
case. ME 

The decision. of the Court is that 
Dwarka Prasad, Pleader of Muzaffarnagar, 
be suspended from practice for six 
months from this date. ` : i 


K. S. D. Vakil suspended. 
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LAHORE HIĢH COURT. 
CRIMINAL APPEAL No. 742 or 1922. 
October 30, 1922. 

Present :—Mr. Justice Scott-Smith and 
- Mr. Justice Harrison. 
DADU AND ANOTHER—ÜONVICTS— 

1 APPELLANTS 
versus 
EMPEROR- RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 802,' 801, 825 
—-Attack with sticks—Death caused by beating— 
Du ener Anton — Culpable homicide — Grievous 

uri. 

The party of the accused, eighteen in number; 
armed with sotas and dangs attacked the party 
of the deceased, four in number, and inflicted 
certain injuries on the deceased as the result of 
which he died. The deceased sustained injuries 
on the head, though the skull was not fractured 
and two of his ribs were fractured. Death was 
caused by shock due to numerous. injuries on 
the body. One of the companions of the deceased 
sustained simple hurt and the remaining two only 
trivial injuries : 

Held, (1) that it could not be said that the 
common intention of the accused was to cause 
the death of the deceased, but it must be held 
that the common intention ofthe accused was to 

_ cause grievous hurt, or that the accused knew 
that at least grievous hurt was likely to be caused ; 
[p. 181, col. 1.] 

(2) that the accused were, therefore, guilty of 
offences under section 325 of the Penal Code 
read with section 149 of the Code.  [ibid.] 

Criminal appeal from an order of 
the Sessions .Judge, Jhelum, dated the 
22nd July 1922. . 

Mr. M. Shah Nawaz and Lala Nihal 
Chand, for the Appellants. - 

Mr. C. H. Carden Noad, Assistant Legal 
Remembrancer, for the Respondent. 


JUDGMENT.—These are appeals 
by thirteen persons who have been con- 
victed at ajoint trial by the Sessions 
Judge of Jhelum of the murder of 
Sultan Ali under sections 302 ‘and 149, 
Indian Penal Code. Dadu and Khushi, 
whom the Court found to be ring- 
leaders have been sentenced to death 
and the other eleven persons to trans- 
portation for life. The sentences passed 
upon Dadu and Khushi are also before 
us for confirmation wnder section 374, 
Criminal Procedure Code. 

The thirteen appellants, along with 
five other persons alleged to-be abscond- 
ing, are said to have madea concerted 
attack armed with dangs and sotas upon 


Sultan Ali and his three companions . 
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Roshan, Salehon and Ghulam Muham- 
mad. (P. Ws. Nos. 6 to 8) and to have 
chased them from the grazing ground 
to near the Nakawala well which is 
the property of Ghulam Rasul (P. W. 
No. 3) and Bahawal (P. W. No. 4) where 
they beat them, killing Sultan Ali on the 
spot, rendering Roshan senseless and 
causing lesser injuries to Salehon and 
Ghulam Muhammad. It appearg from. 
the evidence that Sultan Ali, deceased, 
had an intrigue with the daughter of 
Haidar, one of the absconding accused 
and that Roshan was intimate with the 
wife of one of the appellants called 
Sardara ; also that Sultan Ali and his 
father suspected some of the accused 
of having stolen their cattle and had 
about a fortnight or so prior to the 
occurrence reported to the Police that 
Khushi, Dadu, Haidar and Daim had 
stolen three of their bullocks. The 
Police held an. investigation into this 
complaint but the matter was com- 
promised by the punchayat. On ‘the 


` day of the occurrence Sultan Ali and 


his three companions were grazing 
their cattle in the pasture lands attach- 
ed to the Chimianwala well. Jahana, 
appellant, came riding through the 
grazing ground and Salehon charged 
him with the previous theft of cattle 
and told him that he should not pass 
that way again. Abuse was given on 
each side and some hours after at 
peshiwela all the thirteen appellants 
together with the absconders are said 
to have come ina body, and to have 
chased Sultan Aliand his companions 
in the direction of the Nakawala well 
where the fight took plece with the 
results already stated. , 
The direct evidence in the case con- 
sists of that of Sultan Ali's three com- 
anions, of Ghulam Rasul Zaildar, and 
of Bahawal (P. W. No. 4) For the 
defence itis admitted that a fight took 
place because Sultan seized the mare 
upon which Jahana was riding near 
the Sattianwala well, which is not far 
from Haidar's dera, which is shown on 
the plan upon the record. Jahana 
shouted for assistance, and the two 
appellants called Sardara as well as 
two other Sardaras, Wali and Muradi 
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came up. Sultan Ali's companions also 
came up and they all attacked the other 
party and there was a fight between 
them. The appellants other than those 
admittedly present -have pleaded alibis. 
The learned Sessions Judge has criticis- 
ed the defence story and has shown 
its absurdity and itis sufficient for us 
to note that we agree fully with his 
* conclusions.’ 

The evidence of the Sub-Inspector 
coupled: with that of the patwari who 
prepared the plan shows that the body 
of Sultan Ali was lying at the spot 
indicated on- the plan where according 
to the' prosecution evidence the fight 
took place. This spot is a, good long 
way -from Haidar's dera and from the 


. Sattianwala well near which, according. 


to the defence, the occurrence took 
. place. -Mr. Shah Nawaz has tried to 
convinee us that the occurrence took 
place near the Sattianwala well and 
has shown us from the prosecution 
evidence that Sultan Alis body re- 
mained where it fell until the arrival 
of the Police. Now, as already remark- 
ed, the evidence of the Sub-Inspector 
and - the patwari shows that Sultan 
Alis body was lying at a place a 
long way distant from the Sattianwala 
well and. unless we are to hold that 
the Sub-Inspector has had 4 false plan 
prepared, we must hold that the occur- 
rence took place at the spot described 
by the prosecution witnesses and not 


at the place alleged by the defence.. 


We see no reason to suppose that the 
Sub-Inspector has had: a false plan 
prepared, and we accept the story of 
the prosecution that the occurrence 
took place at the spot shown on the plan. 
There is no reason to consider Ghulam 
.Rasul and Bahawal who are interested 
witnesses. In our opinion it is clearly 
proved that all the. appellants joined 
in a premeditated attack upon Sultan 
Ali and his companions: 

It has been very strongly urged both 
by Mr. Shah Nawaz and by Mr. Mackay, 
' who argued the appeal on behalf of 
Sahu and Mulkhu, that there is no 
sufficient ground’ for holding that the 
common object of the appellants was 
to murder-Suftan Ali, Itis pointed out 
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that though Sultan Ali had three or 
four injurles to the, head, none of the 
bones of his skull were fractured. Two 
ofhis ribs were fractured, but it is not 
clear from the evidence of the prosecu- 
tion that his assailants were armed with 
lathis. The evidence shows that they 
were armed either with sotas or dangs 
and the very fact’ that his skull was 
not fractured indicates that the weapons 
were not exceptionally formidable ones. 
Unfortunately the post mortem examina- 
tion was not held until more than 
three days after Sultan Ali’ was killed 
and, therefore, the medical evidence is 
not so clear as it might, have been. 
The medical witness was of opinion 
that death was due to shock produced | 
by a severe beating all over the body. 

The Sub-Inspector; who prepared naksha 


‘mazrubi of Sultan Ali, described therein 


28 marks of injury. Five of these were 
on the head, others were on the arms 
and shoulders and others on the lower, 
part of the body. None of those men- 
tioned by him were on the chest, though 
it is clear that some blows must have 
been struck on the body as two ofthe 
ribs were broken. Under these circum- 

stances and having regard to the fact. 
that only simple hurt was caused to 

Roshan (P. W. No. 6): and that the 
injuries of Salehon and Ghulam Muham-. 
mad were trivial, we are unable to. find 
affirmatively that the common intention 
of the unlawful assembly was to cause 
the death of Sultan Ali. In our opinion 
the evidence rather points to the con- 

clusion that the intention was to give him : 
a very severe beating. 

The eye-witnesses ‘all profess to be able 
to say which of the assilants struck 
each of Sultan Ali and his companions. 
They named six persons as having 
struck Sultan Ali and four as having 
struck Roshan, and they say that the 
other eight struck Ghulam Muhammad 
and Salehon. We do not think it 
possible that in a fight like this the 
participants or the eye-witnesses would 
be able to say exactly who struck 
whom, and. the fact that all five 
witnesses agree exactly on this point 
indicates consultation between them and 
We cannot, there- 
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fore, accept the evidence as to these 
details, but we see no reason for reject- 
ing the general story as to how the 
‘occurrence took place and as to who the 
assailants were. 

Though we are of opinion that it 
cannot be held thet the common 
intention was to cause death, we have 
.no difficulty in holding that the common 
intention was to cause grievous hurt 
or that all the members of the unlaw- 
ful assembly at least knew that grievous 
hurt was likely to be caused. We, 
therefore, accept the appeal and setting 
aside the convictions and sentences we 
convict all the thirteen appellants of 


voluntarily causing hurt under-sections ' 
An ` 


325 and 149, Indian Penal Code. 
‘appeal for leniency has been made to 
us on behalf of Sahu and Mulkhu, who 
“are boys, aged 17 years each. It is 
urged that they could have no intention 
of causing serious injury to any body 
and that “they merely went with the 
' others who were their ‘relations. We 
agree that these boys should receive 
light ‘sentences and we also think that 
Sardara, son of Khushi son of Hadu, 
who is only 22 years of age and Mirza 
son of Wali, who is' only 20, should 
be treated more .leniently than the 
others. We sentence Dadu and Khushi, 
who are shown to be ring-leaders to 
Seven years' rigorous imprisonment each 
including three months’ solitary con- 
finement, Sardara son of Khushi son 
of Thana, Mirza son of Hadu, Muham- 
‘mad, Daim, Wali, Mirza son of Lehna 
and Jahana to five years’ rigorous 
' imprisonment each including three 
months' solitary confinement ; 
‘son of Khushi son of Hadu 
“ years’ rigorous imprisonment; Mirza 
‘son of Wali to one years. rigorous 
imprisonment and Sahu and Mylkhu 


to two 


to six months’ rigorous imprisonment 
each. 
Z. K, Sentences altered. 
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ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 669 or 1923. 
October 8, 1923. 
Present:—Mr. Justice Sulaiman. 
UMRAO AND oTHERS—APPELLANTS 

versus À 


EMPEROR--O»rosrTE Party, 

Penal Code (Act XLV of 1860), ss. 99, 19, 804, 
325—Right of private defence of property, when 
arises—Right exceeded—Liability of members of 
defending party—Grievous hurt—Death caused by 
pneumonia six weeks after hurt—Offéence. 

A person has a right to defend his property 


„every time an attack is intended against it, and the 


right is not excluded by the fact that since the 
previous attack the owner of the property has had 
ample opportunity ` ap having recourse to the 
authorities. [p. 182, col. 2 

Accused gave two blows to the deceased on his 
head which partially fractured his skull. The de- 
ceased was sent to hospital and left it some days 
afterwards, when he was progressing well A 
month and-a-half after the occurrence he died of 
pneumonia but it was not shown that the pneumonia 
“was the direct result of the injury to the head: 

Held, that under the circumstances accused could 


“not be convicted under section 304-of the Penal 
. Code and that the offence fell under section 325 
. of the Code. 


[p. 183, col. 1.]. 


. Accused, more than five in number, caused 


. grievous hurt to some of the complainant's party, 


while attempting to defend their property against 
the attack of the complainant's party. It was found 
that the accused had exceeded the right of privute 
defence of property, but it could not be ascertained 
which of them had caused the grievous hurt : 

Held, that all of them were guilty under sec- 


. tion 325 read with section 149 of the Penal Code. 


[p. 183, col. 2.] 

Criminal appeal against an order of 
the Sessions Judge, ‘Bulandshahr, dated 
the 13th July 1993. 

Messrs. C. Ross Alston, E. A. Howard 
and S. D. Sinha, for the Appellants. 

The Government Pleader and Mr. G. W., 


Sardara . Dillon, for the Crown. 


JUDGMEN'T.--This is a criminal 
appeal from a conviction under section 
304 of the Indian, Penal Code. 

Some of the facts of this case cannot 
be disputed. Kunwar Karan Singh isa 
zemindar who owns about 16 biswas 
share of land in village Gajraula. In 
the beginning of January 1923 some trees 


' growing on the land of certain tenanfs 


were cut down under the orders of Kun- 
war Karan Singh. 'Twoof these trees 
were allowed to be removed by him with- 
out any protest from these tenants. A 
pipal tree growing on a field belonging to 
Umrao, appellant Ne. 1, was also “cut 
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down under the orders of Kunwar Karan 
Singh while Umrao was absent. This 
tree, however, was not removed from the 
field and was allowed to le there for 
some time. On the 23rd of March 1923 
the zemindar sent some carpenters to saw 
the trunk and then to remove it. A pro- 
test was made on behalf of Umrao who 
asserted a right in himself. The carpen- 
ters, therefore, had to come away and 
nothing further was heard of till the 2nd 
of April 1993 when in the morning the 
zemidar's agent, two of the sons of the 
agent, and two carpenters went to the 
field to saw.the tree. It is not disputed 
on behalf of the appellants that at that 
time Umrao, Bhima, Nanhua and Heta, 
the appellants Nos.1 to 4, were present 
there and remoristrated with Baldeo 
Singh, the zemindar’s agent, about the 
cutting of the tree. They openly said 
that they would not allow the tree to be 


‘eut or fo be taken away. 


The prosecution story is that the agent 
and his men went to that place armed 
with canes or small. sticks in order to 
explain to Umrao that he should not ob- 
ject to the cutting or to the removal of 
the tree, that Nanhua ran to the village 
which is not very far off from the field 
and brought some 12 or 13 more men 
armed with lathis who all fell on the 
agent and his men causing numerous in- 
juries. Bansi one of the agent's party 
received two severe blows on the head and 
was knocked down and after the fight 
had to be removed to the zemindar's en- 
closure and then to the hospital. He was 
in hospital for some time and then was 
taken to his home. The Civil Surgeon 
paid twovisits to him. He later on had an 
attack of pneumonia and died of it on 
the 23rd of May 1923. According to the 
story told by the prosecution witnesses 
Udai Ram, the village chaukidar, and 
two or three other men wanted to inter- 
vene and prevent the fight but they, too, 
were very severely beaten, the chaukidar 


ceceiving no less than 18 injuries includ-, 


ing a broken finger which was a grievous 
hurt. 

The case put forward on behalf of the 
defence was that the fight did not take 
place near the spot where the tree had 
been cut but that it took place at the 
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chaupal of the aedüsed. Two witnesses 
were produced in support of this case 
who have been disbelieved. The learned 
Counsel for the accused appellants has 
not pressed their evidence before me. It 
may, therefore, be taken for granted that 
the fight actually took place on the field 
and that it took place in respect of the 
sawing and the cutting of the.tree. 

The case of the zemindar in the Court 
below was that he hada right to cut all 
trees growing on the tenants’ lands and 
that he was fully justified in cutting the 
tree and removing it. The learned Judge 
relying on the wajib-ub-arz has come to 
the conclusion that under the custom 
mentioned in the wajib-ul-are the tenants 
are the owners of such trees. The ac- 
cused were, therefore, entitled to cut it, the 


.zemindar and his men were not justified 


in either cutting the tree or trying to re- 
move it. 'The learned Sessions Judge 
also states that in these circumstances 
the accused persons had a right to use 
some force for the protection. of their 
property. He, however, goes on to add 
that inasmuch as on the 23rd of 
March 1923 an attempt had previously 
been made to saw’ the tree and to` 
remove it the accused had had sufficient 
time from that date till the 2nd. of 
April following to have recourse to 
In this view of the 
matter he thought that the right of 
private defence under section 99 of the 
Indian Penal Code was excluded. In 
this view I am unable to concur. It 
is true that on the 23rd of March 
1923 an attempt had been made to saw 
the tree on behalf of the zemindar 
but as after protest the carpenters 
came away the accused persons, the 
owners of the tree, were not bound to. 
go to any Court. When a fresh attack 
on jheir right was intended on the 
2nd of April they also had a fresh. 
right to defend their property. The 
Police Station is admittedly situated 
some 15 miles away from the place 
and it is hardly conceivable that there 
was time to send a man to the Police Sta- 
tion and bring help before the tree could 
be cut or removed. At the same time 
no right of private defence could 
extend to the inflicting of more harm 
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than it was necessary to inflict for however, .still remains that grievous 


the purpose of defence. I have, there- 
fore, to see whethér the accused per- 
sons did not exceed their right to 
defend their property in causing so 
many injuries on the agents party. 
No less than.38 injuries were caused 
on the persons belonging to the agent’s 
party One of them .received two 
serious blows on the head re- 
sulting in à partial fracture of his 
Skull and the other named  Udai 
Ram got his finger broken. Having 
regard to these injuries there can be 
no doubt that:the number of persons 
on the accused's side was' much larger 
than five. Afterall, even if the zemin- 
dars men-had succeeded in sawing 
the tree or removing it from the field 
there was & remedy open to the tenants. 
In view of all these -things I am of 
' opinion that the right of “private de- 
fence was certainly very much exceeded 
in the present case and .that, therefore, 
the accused. cannot get the conviction 
. set aside. 

The next point to consider is whe- 
ther the conviction under section 304 
of the Indian Penal Code was correct. 
It is true that Bansi received two 
very serious blows on his head and 
was felled down on the ground and 
had to be taken on a charpoy to the 
zemindar’s enclosure. Nevertheless’ it 
is also clear that he remained in hos- 
pital for some days and when he left 
it he was progressing well. It was 
pneumonia following the injuries he 
received, which ‘ultimately caused his 
death, but death did not take place 
till the 23rd of May 1923 which is 
certainly a month .and-a-half. after- 
wards. It is true that pneumonia does 
supervene in cases of serious injuries 
on the head, but the medical evidence 
does not show that in this particular 
. case it was the injury only which 
brought on the pneumonia. The death 
having taken place long afterwards I 
am of opinion that it is very difficult 
to say in this case that it was- the 
accused who caused Bansi's death. In 
-this view of the matter the conviction 
‘under’ section 304 of: the Indian Penal 
Code must. be set-aside, The- fact, 


- 


Jin the riot the 
-under section 325 read with section 149 
‘of the Indian Penal Code. 


; whether 
. persons took part in the riot. 


' prosecution witnesses. 


. have mentioned all these 


< tion, of sentence. 


injuries were caused on Bansi as well 
as on the chawidar, Udai Ram, one of 


: the agent's party, the common intention 
‘of all.the accused being 


to protect 
their property and at. the same time 
to cause hurts to those who were 
asserting a contrary right. Even'though, 
therefore, it is not quite clear, whose 
blows actually caused these $rievous 
hurts on the persons: who took part 
accused are guilty 


The next point to.consider isas to 
all or which of the accused 
It has 
been pointed out that the prosecution 


“case is that soon after the, riot the 


agent and his. mer went to . the zemin- 
dar Kunwar Karan Singh and consult- 
ed him at his enclosure and that it 
was not till after such a consultation 
and not till some 20 hours after the 
occurrence that a report was made at 


the Police Station. It is, therefore, . 
argued that much stress cannot be 
laid on the circumstance that the . 


names of all the accused were men- 
tioned in the First Information Report. 
This argument . certainly has some 
force. At the same time my attention 
has not been drawn to any part of 
the evidence which would suggest that 
appellants Nos. 5 tó 16 are persons 
against whom Kunwar Karan Singh 
had any grudge’ or previous enmity 
which would justify the inference that 
they were falsely implicated by the 
Baldeo Singh, 
Sriram, Udai Ram, Chhuttan, Chhidda, 
Nanha, Zaharya and Shib Charan 
16 accused; 
and they were also mentioned in the 
dying declaration of the deceased Bansi. 


` I, therefore, find no ground for dis- 
tinguishing the case of any of these 
--accused persons. I accordingly set 


aside the conviction of all the appel- 
lants under section 304 of the Indian 
Penal. Code, but alter it to one vfnder 
section. 325 read with. sèction 149 of 


-the Indian Penal Code. 


Thé last matter to consider is the ques- 
Umrag was ‘admittedly 


] 
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the person to whom the field belonged and 
he was obviously the ring-leader. - Bhima 
is his nephew and Heta also is his 
relation. Nanhua is the man who 
according to the prosecution story went 
to the village and brought the other 
appellants. These four appellants admit 
their presence on the spot. I have no 
doubt in my mind that they are the 
. person$ who took the leading part and 
must, therefore, be dealt with more 
' severely than the.others who rushed 
-to their help. I sentence the accused 
Umrao, Bhima, Nanhua and  Heta to 
. two (2) years’ rigorous imprisonment 
each and the rest of the appellants to 
one year's rigorous imprisonment each. 
In other respects the appeal fails. 
© Conviction altered. 


Z. K. +. Sentence reduced. 


PATNA HIGH COURT. 
CRIMINAL Reviston No. 680 or 1923. 
Eh February 1, 1924. 

Present :—Mr. Justice Kulwant Sahay. 

.W.J. WATSON—PETITIONER 


versus —— 
P.H. METCALFE—Opposirs Parry. 
Criminal Procedure Code ie V of 1898), s. 
258 (2)—Discharge of accused—Discharge before 
date of hearing—Jurisdiction. ; 
~ A Magistrate has power under section 253 (2) of 
the’ Criminal Procedure Code to discharge,.an 
accused even before the date fixed for the hearing 
of the case, if upon the materials then before him 
. he is satisfied that the offence alleged could not 
possibly be sustained against him. [p. 185, col. 1] 
Griminal revision from a decision of the 
District Magistrate, Gaya, dated the 8th 
August 1923. ss 
Mr. B. N. Mitter, for the Petitioner. 
Mr. S. P. Varma, for the Opposite 


Party. i 
JUDGMENT.—This is an appli- 
eation in revision on behalf of the com- 
plainant against the order of the District 
Magistrate of Gaya, discharging the 
accused undet section 253 clause (2) of 
the Code of Criminal Procedure. f 
The complaint which was lodged be- 
fore the Magistrate at Buxar was to the 
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effect that the oa aed had sold his 
shares in a certain Mill at Gaya to the 
accused for a sum of Rs. 4,000. On the 
20th November 1922 the accused gave 
two cheques to the petitioner, one for 
Rs. 1,000 payable on the 21st November 
1922 and another for Rs. 3,000 payable 
on the 2nd January 1923 drawn on the 
Chartered Bank of India, Australia and 
China. The case of the petitioner is 
that the first cheque was cashed on the 
6th January 1923, but the second cheque : 
for Rs. 3,000 could not be cashed as the 
accused had no money in his account in 
the bank. The second cheque was dis- 
honoured on the 24th January 1923. 
The petitioner then served the accused 
with a notice to pay him the money but 
before the present complaint was lodged 
the accused wrote to the petitioner say- 
ing that he had changed his bank and 
asking him to return the cheque for 
Rs. 3,000 and to take a fresh cheque üpon 
his new bank. The petitioner, however, 
instead of taking this new cheque lodged 
his complaint under section 417 of the 
Indian Penal Code. The case was sub- 
sequently transferred from the Court of 
the Magistrate of Buxar to that of the 
District Magistrate of Gaya. On the 
27th July 1923 the petitioner filed an 
application for action under section 6 of 
Act XVIII of 1891, namely, for asking the 
Chartered Bank to supply a copy of the 
statement of account of the accused. 
The Court ‘thereupon made an order on 
the 27th July 1923, and on the 8th August 
1923 the statement of account was re- 
ceived by the District Magistrate from 
the Chartered Bank. On receipt of this 
statement of account the learned District 
Magistrate on the 8th August found that 
the accused had sufficient money to pay 
the second cheque from the 2nd January 


.up to the end of the month and that no 


offence, of cheating could possibly be 
made out against the accused. He accord- 
ingly on that date discharged the 
accused under section 253 clause (2) of 
the Code of Criminal Procedure. 

Against this order the petitioner comes 
in revision to this Court, and his main 
contention is that the date fixed for the 
case was the 10th August 1923 and the 
learned Magistrate had no jurisdiction 
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to take up and dispose of the case on the 
8th August 1923. No doubt the date 
fixed in the case was the 10th August 
1923 but under clause (2) of section 253 
of the Criminal Procedure Code the 
Magistrate had ample jurisdiction to 
make an order of discharge if upon the 
materials then before him he was satis- 
fied that no case of cheating could 
possibly be sustained against the accused. 
Nothing has been shown before me by 
the learned Vakil for the petitioner as to 
why this order is without jurisdiction. 
Clause (2) of section 253 gives the Magis- 
trate ample: jurisdiction to make the 
order for discharge at any stage of the 
case previous to the stage referred to in 
clause (1) of section 253. On the merits 
also I find that the dispute between the 
parties appears to be of a civil nature, 
and it is not desirable to order the pro- 
ceedings to continue in the present case. 

This application must, therefore, be 
dismissed. 


N. H. Revision rejected. 


LAHORE HIGH COURT. 
CRIMINAL Reviston No. 1405 or 1923. 
` November 27, 1923. 
Present:—Mr. Justice Moti Sagar. 
HARNAM SINGH-—PETITIONER 
versus 
EMPEROR--RESPONDENT. 

Penal Code (Act XLV of 1860), s. 381—Theft by 
servant.—Removal in assertion of bona fide, claim 
of right-—Offence. : 

Removal of property from the possession of 
another in the assertion of a bona fide claim of 
right, though unfounded in law and fact, does 
not constitute theft; but a mere colourable pretence 
to obtain or keep possession of property does not 
avail as a defence.[p. 186, col. L.] | 

Harendra Narayan Das v. Ramjan Khan, 23 
Ind. Cas. 506; 41 O. 433; 18 C. W. N. 397; 15 Cr. L. 
J. 298 and Suraj Ali v. Arfan Ali [Arfan Ali v. 


Emperor, 36 Ind. Cas. 136; 44 C. 66; 20.C. W. N. 


1270; 17 Or. L. J. 456, relied on, 
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Accused who was an employeo in a press 
removed ‘certain type from the press, which he 


-alleged belonged to chim, on the ground that his 


employers had failed to carry out an agreement 
to take the accused into partnership or to 
purchase the type. It was not proved that the 
type belonged to the press : 

Held, that the accused was not guilty of theft’ 
inasmuch as he had removed the type*in the 
assertion of a bona fide claim of right. [p. 186, col. 1.] 


Application for revision of an order of 
the Sessions Judge, Jullundur, dated 
the 21st April 1923, affirming that of the 
Honorary Magistrate, First Class, Jullun- 
dur, dated, the 21st March 1923: 

Mr. Amolak Ram, for the Petitioner. 

Mr. Dalip Singh, Assistant . Legal 
Remembrancer, for the Respondent. 


JUDGMENT.—One Harnam Singh, 
who was foreman of the Khalsa National 
Press in the City of Jullundur, has been 
found guilty by a Magistrate of having 
committed theft, and has been sentenced 
under section 381, Indian Penal Code,.to 
undergo one year's rigorous imprison- 
ment and to pay fine of Rs. 50. On 
appeal to the Sessions Judge his con- 
vietion and sentence have been upheld. 
He has now come up in revision to this 
Court. It is alleged on behalf of the 
prosecution that the petitioner removed 
several bags of type from the press 
without the consent and permission of 
his employers, that he despatched these 
artieles by train to his house in the 
Rawalpindi District and that he thereby 
committed theft as defined in section 381, 
Indian Penal Code. The removal of the 


` articles is not denied by Harnam Singh, 


but it is pleaded thatthe things belong- 
ed to him and that he removed them, 
because his employers failed to carry’ 
out their part of the contract, which 
was that they would either take him as 
a partner in their business or purchase 
those materials from him for their press. 
The learned Sessions Judge has not 
given'any finding on the question as to 
whether the articles removed did or did 
not belong to the complainants. He is 
of opinion that the onus of proving 
ownership of the property lay upon the 
complainants and that they have failed 
to discharge this onus. But he is also 
of opinion that the question ofthe owner- 
ship of the property is “entirely im- 
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material for the decision of this case, 


inasmuch as it was admitted by the 


petitioner that he had removed the. arti- 
cles from the complainant's possession, 
and that it must be presumed that the 
removal must have been made with a 
dishonest intention. In ‘coming to the 
conclusion that the removal was dis- 
honegt the learned Sessions Judge has 
taken two things into consideration, (1) 
that the articles were removed clandes- 
tinely, and (2) that they were booked 


from the Jullundur Station to Rawal- 


pindi as locks and not as type. In my 
opinion the learned Sessions Judge has 
not taken a correct view of this matter. 
It has been repeatedly held that the 
removal of property in the assertion of 


_a bona fide claim of right, though un- 


founded in law and fact, does not con- 
stitute theft but that a mere colourable 
pretence to obtain or keep possession of 
property does not avail as a defence 
{Harendra Naryan Das v. Ramjan 
Khan (1) and Suraj Ali v. Arfan Ali 
(Arfan Ali v. Emperor) (2)].- In this 
case it is clear. that there was a 
bona fide assertion of right on the part 
of the accused with regard to the articles 
removed, and the claim was not a mere 
pretence. The fact that the things were 
removed secretly and were despatched to 
Rawalpindi as locks and not as type is 
not sufficient, in my opinion, to indicate 
that the accused had any dishonest 
intention. 

I dò not, therefore, think that the 
conviction under section 381, Indian 
Penal Code, can be supported. I set 
aside the conviction and acquit the 
accused. 


Z. K. Revision accepted. 


(1) 23 Ind.-Cas. 506; 41 C. 433; 18 C. W. N. 397; 
18 Cr. L. J. 298. s 


(2) 36 Ind. Cas. 136; 44 C. 66; 20 C. W. N. 1270; 
17 Cr. L. J. 456. 
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OUDH JUDICIAL COMMIS- 
SIONER'S COURT. . | 
CRIMINAL APPLICATION No. 134 or 1923. 
January 8, 1924. 
Persent:—Mr. Daniels, J. C. 
CHOTAY LAL AND OTHERS—ÀCCUSED 
—APPLICANTS ' 
i versus 
EMPEROR-—COMPLAINANT— 
` OPPOSITE PARTY. 

Public Gambling Act (III of 1867), ss. 8, 4, 5— 
Warrant under s. 5—Presumption—Offences under 
ss. 8 and 4, whether distinct—Separate convictions, 
whether justified. i 

Where a warrant issued under section 5 of the 
Public Gambling Act shows on the face of it 
that the issuing officer believed upon information 
which he considered credible that the house in 
question was being used as a common gaming 
house, the presumption that. official acts were 
regularly performed applies and independent 
‘evidence of this need not be produced at the trial. 

Empress v. Ram Bharose, A. W. N. (1890) 226, 
Empress v. Chiranji, A. W. N. (1891) 111, distin- 
guished, 

"The offénces defined in section 3 and section 4 
of the Public Gambling Act are distinct offences, 
anda man may be convicted separately under 
each of those sections. 


Application against an order of the 
District Magistrate, Bara Banki, dated the 
4th September 1923, upholding that of 
the Tahsildar, Bara Banki, dated the 6th 
August 1923. 

Mr. St. G. Jackson, for the Applicant. 

Mr. S. N. Sinha, for the Crown. 

JUDGMENT.—This is an applica- 
tion in revision on behalf of certain per- 
sons who have been convicted under 
section 4 and in the case of Chotay Lal | 
section 3 also of the Gambling Act and 


. whose convictions have been upheld by 


the District Magistrate in appeal. Three 
points are pressed. l 

1. That the warrant is illegal and that 
the provisions of section 5 of the Act 
were not complied with. 

2. That the Court was wrong in pre- 
suming that certain erasers in the war- 
rant were made before its issue, and 

3. That no person can be convicted 
‘both under section 3 and section 4. 

As to the first point the warrant on the 
face of it does comply with section 5. It 
states definitely that the Superintendent 
of Police who issued it had received in- 
formation which he considered reliable 
that Chotay Lal's house was being used 


Vol. 81] 


MAUNG SAN MYIN V. EMPEROR. 


as a common gaming house. In both the 
cases which have been cited before me 
[Empress v. Ram Bharose (1) and Empress 
v. Chiranji (2)] the warrant failed to show 
this. If the warrant on the face of it 
shows that the issuing officer believed 
upon information which he considered 
credible that the house’ in question was 
being used as a common gaming house, 
the presumption that official acts were 


regularly performed applies and I know 


of no authority in which it has been held 
that independent evidence of this fact 
must be produced at the trial. 
. As regards the second point the erasers 
in the warrant, namely, the cutting out 
of two other names at first inserted and 
the addition of Chotay Lal's address are 
clearly in the same handwriting as the 
rest of the warrant and it is not certainly 
for the Court to presume without any 
evidence that the officer issuing the war- 
rant has been guilty of forgery. No 
question on this point was putto the 
Kotwal in cross-examination. 

As to the third point, with the utmost 
respect to a ruling of the Burma Chief 
Court which has been cited to the con- 
trary, it appears to me that the offences 
under section 3 and section 4 are different 
offences. The offence under section 3 is 
that the owner or occupier opens or keeps 
the house as a common gaming house. 
He may do this without’ himself taking 
part in gaming there under section 4. 
For these reasons I am unable to accept 
the pleas put forward in revision and I, 
therefore, dismiss the application. 


Application dismissed. 


(1) A. W. N. (1890) 226. 
(2) A. W. N. (1891) 111. 
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LOWER BURMA CHIEF 
GOURT. 

CRIMINAL Reviston No. 772B or 1922. 
December 20, 1922. 
Present:—Mr. Justice May Oung. 
MAUNG SAN MYIN AND ANOTHER— 

PETITIONERS . 
versus 
EMPEROR— RESPONDENT. * 

Penal Code (Act XLV of 1860), s. 447—-Griminal 
trespass—Landlord and tenant—Landlord entering 
upon land before determination. of tenaney—Court 
Fees Act (VII of 1870), s.81, Sch. II, Art. 1 (b)— 
Burma Lower Courts Mamial, paras. 664, 870 (18) . 
(b) (2)—Complaint of cognisable offence—-A ccused, 
whether can be directed to. pay costs of Court-fee 
and process. : 

A landlord is not entitled’ to re-enter upon land 
which has been let to à tenant, unless he can show 
that the tenancy -has been determined in accord- 
ance with law. Otherwise his entry might amount 
to an offence under section 447 of the Penal Code. 

Under paragraph 664 of the Burma Lower Courts 
Manual acomplaint of a cognisable offence need 
not be stamped, and under paragraph 870 (18) (b) 
(2) of the Manual, no fees should be levied for the 
issue of process in suchacase. No order under 
section 31 of the Court Fees Act can, therefore, be 
made in a case arising out of a complaint of a cog- 
nisable offence. 


Reference made by the District Magis- 
trate,  Thayetmyo, in his Criminal 
Revenue No. 312 of 1922, reviewing an 
order of the Second Additional Magistrate, 
Allanmyo, in Criminal Regular Trial 
No. 68 of 1922. 


REFERENCE.—In his Crimi- 
nal Regular Trial No. 68 of 1992 
Maung Sin, Additional Township Third 
Class Magistrate, Allanmyo, convicted the 
accused Nga San Myin and Ma E Mya, of 
an offence punishable under section 447 
of the Indian Penal Code and fined them 
each a sum of Rs.5 orin default seven 
days' rigorous imprisonment. He further 
directed that under the provisions of 
section 31 of the Court Fees Act they 
should pay to the complainant the costs 
of the prosecution. The fines and the 
costs have been paid. 

The facts of the case and the 
course of the proceedings are briefly 
as follows :—On the 27th October “the 
complainant made a ‘complaint to 
the effect that the first accused forcibly 
entered upon a plot of land which the 
complainant alleges belonged to him, 
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and ploughed it, and that the» second 
Seed planted beans upon it. The 
Magistrate after examining the com- 
plainant on oath, passed an order for the 
issue of process on payment of fees. On 
the appearance of the accused they were 
called upon to show cause why they 
should not be convicted. The plea of the 
seconfl accused was to the effect that she 
d the crop on the land as the land 


lante 
ae her's while the plea of the first 
accused was to the effect that he 


ploughed the land under authority from 
the second accused. f 

The Magistrate considered these ex- 
aminations to amount to pleas of guilty 


ithout hearing any evidence, pro- 
2 idgment to the effect 


to pass jt 
RE aoa had entered upon the 
land in order to annoy the complainant, 
and convicted and fined both the 
“The Em in no way amounts to a plea 
of guilty, that of the „second accused =o 
up a claim to a oe f ee 
erts that her action W cer- 
“Of that claim. That of the first 
accused that he entered in consequence 
of the permission given to him by the 
person he believed was the owner of the 
land. Nowhere is there anything to 
show that either of the accused entered 
with any of the intentions which are 
necessary to make an entry amount to 
criminal trespass. The conviction would, 
therefore, appear to be wrong. 


er, the offence is a cognizable one 
E paragraph 664 of the Lower 
Courts Manual the complaint need not 
have been stamped while under para- 
graph 870 (18) (b) (2) of the Manual no 
fees should have been levied for the 
issue of process. The complainant need 
not, therefore, have been put to any ex- 
pense and it is only through his own 
ignorance and the order of the Magistrate 
that he has incurred any. The order 
under section 31 ‘of the Court Fees Act 
compelling the accused to bear the costs 
ofethe prosecution, therefore, appears to 


i itable. 
Po anne has been lodged and the 


iod of appeal has expired. | 
Podee the provisions of section 438 


of the Code of Criminal Procedure the 
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proceedings are fofwarded to the Hon'ble 
Judges of the Chief Court of Lower 
Burma with the recommendation that 
the conviction and sentence be set aside 
and the fines and amount paid under 
section 31 of the Court Fees Act: be 
refunded to the accused. 
ORDER.—The conviction in so far as 
it was based on an assumed plea of 
“ guilty " was certainly wrong. However 
the complainant had sworn that he had 
obtained the land from his parents and 
that it had been in his possession for five 
years. As against this, the accused 
alleged that complainant had been a: 
mere tenant of the second accused for the 
last three years. Even if- this had been 
true, this fact would not give the accused 
aright to re-enter unless they could show 
that the tenancy had been determined in 
accordance with law. In these circum- 
stances and in consideration of the fact 
that the accused might have appealed 
but did not, I do not consider it necessary 


‘to interfere. The order under section 31 


of the Court Fees Act is set aside. 


25: Costs refunded, 


LAHORE HIGH COURT. . 

CRIMINAL APPEAL No. 991 or 1923. 

January 15, 1924. 

Present :—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Fforde. 
SUNDAR—Convict—APPELLANT 

ver$us 
EMPEROR— RESPONDENT. 
Penal Code (Act XLV of 1860), s. 396—Dacoity 





` with mirder—Murder committed by dacoits while 


retreating. 

Murder committed by dacoits while retreating or 
carrying away stolen property in order to facilitate 
their escape is "murder committed in the commis- 
sion of dacoity " within the meaning of section 396 
of the Penal Code, and renders allof them liable 
to the enhanced punishment prescribed by that 
section. [p. 189, col. 2; p: 190, col. 1.] 

Lashkar v. Emperor, 63 Ind. Cas. 623; 2 L. 275; 
22 Or. L. J. 687 and Vitti Thevan v. Vitti Thevan 
17 M. L. J. 118; 5 Cr. L. J. 201, relied on. ` 
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Criminal appeal from an order of the 
Sessions Judge, Gurdaspur, dated the 28th 
August 1923, convicting the appellant. 
Mr. C. L. Mathur, for the Appellant. 
Mr. C. H. Carden Noad, Assistant 
Legal 
spondent, 
JUDGMENT.—On the night of the 


14th June 1922, the shop of one Sant: 


Ram at Bhangala in the Hoshiarpur 
District was raided by a gang of eight 
dacoits who were armed with chhavis and 
dangs. Sant Ram himself. was at his 
house at that time, but his servants Bua 
Ditta and Karm Chand were sleeping in 
. the street in front of the shop, and the 

former woke up after receiving a couple 
of lathi blows from the offenders who 
‘demanded keys of the shop and after 
opening the shop took him inside with 
them. Two of the dacoits' mounted 
guard outside the shop. to prevent any 
person from coming in while their 
comrades who entered the shop, lighted 
a candle and broke open a wooden box 
which contained silver ornaments called 
wals and gold nose rings. They tried to 
break open an iron safe with a hammer 
but were unable to do so. In the mean- 
while a crowd assembled in the street 
and began to, throw brickbats some of 
which fell inside the shop. Thereupon 


the culprits retreated after taking the. 


ornaments which they had removed from 
the wooden box, and while going away 
they inflicted injuries upon some of the 
persons who had gathered outside. They 
had not yet left the village abadi when 
they met some chaukidars headed by 
their jamadar Shahab-ud-Din who chal- 
lenged the dacoits and struck & blow 
with a sota on one of them. He received 
in return à chhavi blow on the neck and 
fell down on the ground. While he was 
lying on the ground he was attacked by 
two dacoits who inflicted mortal wounds 
with chhavis on his face and other parts 
of the ‘body. To these injuries the 
victim succumbed before dawn. 

There can be no doubt that a dacoity 
was committed on the night in question 
and that the culprits succeeded in taking 
away gold and silver ornaments belong- 
ing to Sant Ram. They also injured 
seven persons whom they met in the 
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bazar at or near the shop in question and 
inflicted. no less than five incised wounds 
on Shahab-ud-Din which resulted in his 
death within a few hours. The only 
question which requires determination is 
whether the six persons who have been 
convieted by the learned Sessions Judge 
have been proved to have participated in 
the dacoity. 

Now, Mehr, who has turned King's 
evidence and has appeared as a witness 
for the prosecution, gives a long and 
circumstantial story of thé whole transac- 
tion and implicates all the six prisoners. 
Further, we have the fact that five of the 
convicts have either produced their share 
of the booty or supplied information 
which has led to the recovery of stolen 
property. The ornaments thus produced 
have been duly identified to be the prop- 
erty of Sant Ram, and we are of opinion 
that there can be no reasonable doubt as 
to the genuineness of these recoveries. 
It is true that the prisoner, Sundar, has 
produced no stolen property, but he has 
been identified by a large number of 
witnesses who were in a position to re- 
cognise their assailants and who are in 
no way inimically disposed towards him. 
For. instance, Ghulam Mohy-ud-Din (P. 
W. No. 15) says that on the night in ques- 
tion he was going to his shop and came 
across two men standing at the corner of 
the street at a short distance from Sant 
Ram’s shop. Both these men were 
armed with chhavis and attacked him 
with their weapons. He is -positive that 
thé persons who attacked him were 
Sundar and Ranga. The testimony of 
Ghulam Mohy-ud-Din receives corrobora- 
tion from that of Karm, Chand, Ahmad 
Bakhsh and several other witnesses. 

Upon the evidence summarised above, 
we are satisfied that all the convicts 
participated in the dacoity, and that 
some of them in order to facilitate their 
escape attacked and killed Shahab-ud- 
Din. There is ample authority for the 
view that murder committed by dacoits 
while retreating or carrying away stolen 
property is ‘murder committed in the 
commission of dacoity ’ within, the mean- 


ing of section 396, Indian Penal Code,- 


vide, inter alia, Lashkar v. Emperor (1) 
(1) 63 Ind. Cas. 623 ; 2 L. 275 ; 22 Cr. L. J. 687. 
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and Vitti Thevan v. Vitti Thevan (2). Allot 
the appellants are consequeritly liable to 
the enhanced punishment prescribed by 
section 396. Considering that they are 
guilty ofa very violent crime, we are of 
the opinion that the only appropriate 
punishment to be awarded to them is one 
of death. Confirming, therefore, the 
sentences of death we dismiss their 

appes. 


Z.K. Appeal dismissed. 


(2 17M. L. J. 118; 5 Or. L. J. 201. 


MADRAS HIGH COURT. 

CRIMINAL MISCELLANEOUS PETITION No. 

289 oF 1923. 
December, 13, 1923. 

Present :—Mr. Justice Krishnan and 
Mr. Justice Waller. 
SESHA AIYAR-—RzsPOoNDENT No. I 
—PETITIIONER 

versus _ 
Tug PUBLIC PROSECUTOR AND 
ANOTHER— RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 195, 
as amended by Act XVIII of 1928—Sanction to 
prosecute granted before amendmeni—Revocation— 
High Court, power of. 

Act XVII of 1923 which amended the Code 
of Criminal Procedure has abolished the proce- 
‘dure of obtaining sanction and has substituted 
for it a compldint in writing by the Court itself 
or by the Court to which that Court is sub- 
ordinate, and the procedure preseribed by the 
new Act must be adopted for all prosecutions 
launched after the Act came into force. [p. 190, 
col. 2. 

A aek for prosecution granted before the 
amendment came into force cannot be revoked 
by the High Court after the coming into force of the 
new Act. [p. 190, col. 2; p. 191, col. 1.] 

eNataraja Pillai v. Rangaswamy Pillai, 77 Ind. 
Cas. 297; 46 M. L. J. 274; 19 L. W. 358; 47 M. 
384; 25 Or. L. J. 361, followed. | ] 

Petition praying that in the circum- 
stances stated therein the High Court 
willbe pleased to issue an ordergrevoking 
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the order, dated the 14th April 1923, of 
the Sessions Judge, Madura, in Cr. M. P. 
No. 28 of 1923 refusing to revoke the. 
granted by the Second 
Class Magistrate, Madura Taluk, in so 
far as itis against him and for stay of 
all further proceedings in R. C. No. 16 
of 1922 on the file of the Court of the 
Second Olass Magistrate, Madura Town, 
pending final orders on this petition. 

Dr. S. Swaminadhan, for the Petitioner. 

Messrs. V. L. Ethiraj, Publie Prosecu- 
tor, and K. V. Krishnaswamy Aiyar, for 
the Respondents. 

ORDER. 

Krishnan, J.—This is an appli- 
cation to revoke a sanction given under 
section 195 of the Criminal Procedure 
Code, Act V of 1898, as it stood before 
the recent amendment, to prosecute the 
petitioner under sections 467 and 109, 
Indian Penal Code. A preliminary objec- 
tion is raised by the Public Prosecutor 
that this application does not lie as under 
the Code now in force there is no provi- 
sion for any sanction to be produced for a 
Court to take cognisance of any offence. 
The Amending Act XVIII of 1923 which 
came into force in September 1923 
has abolished the procedure of obtain- 
ing sanction and has substituted for it 
a complaint in writing by the Court 
itself or by the Court to which that Court 
is subordinate. The question we have 
to decide is what the effect of, this 
amendment is as to sanctions already 
-granted before the amendment came into 
force. Under section 195 of the Code, 
as it stood before the amendment, it is 
conceded that according to the rulings 
of this High Court the petitioner could 
bring to our notice the sanction that has 
been given against him and pray that 
it might be revoked. Is that power now . 
gone or is it still subsisting. The ques- 
tion was considered at length ina judg- 
ment*recently delivered by another Bench 
of this Court in Criniinal M. P. No. 374 
of 1923 [Nataraja Pillai v. Ranga- 
swamy Pillai (1) in which an order of 
the lower Court revoking sanction was 
sought to be set aside and sanction 


(1) 77 Ind. Cas. 297; 46 M. L.J. 274,19 L. W. 


358; 47 M. 384; 25 Cr. L. J. 361. 
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obtained from this* Court. The learned 
Judges considered tlfe nature of the ap- 
plication under section 195 to this Court 
and holding that it was neither an appeal 
nor a petition under the  revisional 
jurisdiction of this Court, following the 


previous rulings of this Court and that - 


no private party had a vested right of 
appeal in the matter which could be 
preserved in spite of the amendmentof the 
law, dismissed that application as in- 
competent. I respectfully agree with 
that view. It is, however, argued by Dr. 
Swaminadhan that that case is dis- 
tinguishable from ‘the present one, as 
there the application was to set aside the 
refusal of a sanction by the lower 
Court and for the issue of a sanction, 
whereas here, the application is for 
the revocation of a sanction already 
granted which was being used against 
his client in his prosecution. I do 
not think this is a valid! distinction. 
Ifa party had under the old lawa right 
to get a sanction revoked it would have 


to be held that a party who had got a: 


sanetion which had been wrongly revoked 
or who had been refused a sanotion 
which ought to have been given to him 
had equally well a right to get a sanction 
from the superior Court. If the one is 
. aright the other was equally a right but 
inmy view neither of them isa right. 
Under the old section power was given 
to the superior Court to grant or revoke 
& sanction refused or granted by a 
subordinate Court. What a party did 
by his applieation was simply to bring 
the matter to the notice of the superior 
Court. That Court could if it thought 
fit have even acted suo motu. Under sec- 
tion 6 of the General Clauses Aot, it 
cannot, therefore, be said that any party 
had any vested right in the matter un- 
affected by the Repealing Act. ` 
The production of a sanction for the 
cognisance of certain specified offences 
was purely a matter of procedure; it 
was a pre-requisite for certain prosecu- 
tions. Now that the law requiring 
sanction is repealed the procedure pre- 
scribed by the new Act must be adopted 
for such prosecutions launched after 
that Act has come into force. I hold 
for the reasons stated above, that the 
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present application made under the 
provisions of section 195, now repealed, 
does not lie and [ would dismiss it. 

V. N. V. Application dismissed. 


ALLAHABAD HIGH COURT, 
. CRIMINAL Revision No. 119 or 1923. 
March 16, 1923. 

Present :—Mr. Justice Walsh and 
Mr. Justice Ryves. 
EMPEROR—APPELLANT 

i versus 
. .— KHUBI—RZESPONDENT. 

Penal Code (Act XLV of 1860), ss. 802, 304, 325 
—Wife severely beaten by ^ husband—Body 
thrown down dry well-—Offence. 

Accused, a full grown man, beat his childwife, 
an invalid and weak girl, so recklessly with a 
that be thought he had killed her ; he then 
threw her down a dry well 33 feet deep, an act 
which, if she was not already dead, must inevit- 
ably have killed her. He was convicted under 
section 304 of the Penal Code: 

Held, (1) that the accused was probably guilty of 
an offence under section 302 of the Penal Code; 

(2) that in any case, there was no justification 
for substituting a conviction under section 395 
of the Penal Code in place of one under section 
304 of the Code. 

Queen-Empress v. Khandu, 15 B. 194, ; 8 Ind. Dec. 
(x. 8.) 131, referred to. 


JUDGMENT. 

Walsh, J.—This matter has been 
referred by Mr. Justice Lindsay. It is 
obviously a difficult question of law in 
certain circumstances and the learned 
Judge thought that the matter required 
further consideration. Having given it 
the best consideration that I can I come 
to the conclusion that the difference of 
opinion in Queen-Empress v. Khandu (1) 
between Mr. Justice Parsons and the 
majority of the Bench was a difference 
of fact and not of law. In my opinion no 
question of law arises in this referefice 
at all. The facts are that Khubi had a 
young wife of 14 or 15. She was épilep 


(1) 15 B. 194; 8 Ind. Dec. (N. $) 131. ` 
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tic. That fneans that she was physi- 
eally weak, mentally deficient and ex- 
citable, certain to meet a premature 
death, and in a condition of mind and 
body, which rendered her unable to 
sustain a severe shock. Khubi must 
have known, even if he were a savage, 
and must be taken to have known, that his 
wife demanded at his hands exceptional 
care and kindly treatment and could not 
stand brutality. For some cause which 
is not clearly stated except that it ap- 
pears to have been due to her defective 
health, she irritated him into a savage 
beating which inflicted upon her frail 
body. injuries which in the ordinary 
course of events would not cause death 
to & healthy person, but in his judgment 
had caused death. His subsequent 
conduct indicates that he felt no surprise 
and showed no remorse. Instead of going 
to his friends or her friends or any body 

‘in authority to explain this accident 
which he had brought about, if it was an 
accident—though, in my opinion, he must 
be taken within the meaning of the Code 
to have known quite well that what he 
was doing was likely to cause her death, 
be surreptitiously by night carried what 
he thought was her dead body and threw 
it down a well leaving it there presum- 
ably in the hope of covering up the traces 
of enquiry. lam by no means satisfied 
with the inference drawn by the learned 
Judge which I think is too merciful and 
too improbable that he really thought that 
she was dead. I think he must have known 
when he was carrying the body that she 
was stil alive; but in either case, in the 
peculiar circumstances of his conduct, it 
seems to me to make no difference. He 
either beat her till she was dead or he beat 
her until her chances of recovery were 
slight and finished her off by throwing her 
down a dry well 33 feet deep. IfI had 
tried him he would have been convicted 
under section 302 of the Indian Penal Code 
and sentenced to death. But at any rate I 
see no reason for interfering with the 
very merciful view which the learned 
Sessions Jüdge has taken. To sum up 
my reason, it ie this, that one common 
intention of inflicting such injuries upon 
her as he must have known to be likely 
to cause her death is present throughout 
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the case from the beginning to the end, 
and if, this is the fase I agree with Mr. 
Justice Parsons in his view of the facts 
in the Bombay case. . 

Let the record be returned. 

Ryves, J.—Khubi was convicted 
under section 304 of the Indian Penal 
Code and sentenced, to five years’ rigorous 
imprisonment. A learned Judge of this 
Court on perusing the Sessions statement 
sent for the record and has sent the case 
up to a Bench of two Judges for revision, 
being apparently of opinion that on the 
facts found by the learned Sessions 
Judge the conviction under section 304. 
isnot warranted on the ground that 
when Khubi threw his wife into the dry 
well he already believed that she was dead 
and, therefore, the throwing into the well 
was not done with the intention of caus- 
ing death. I doubt whether the learned . 
Sessions Judge has come to a right con- 
clusion, and I am inclined to agree on 
this point with my learned brother. 
Khubi a full grown man beat his child- 
wife, an invaild and weak girl, so reck- 
lessly with a lathi that he at any rate ' 
thought that he had killed her and’ then 
he threw her down a dry well 33° feet 
deep, an act which if she was not already 
dead must inevitably have killed her. 
As Khubi has been sentenced only to 
five years’ rigorous imprisonment and has 
not appealed, it seems to me unnecessary 
to consider whether as a matter of law the 
conviction should not be altered to one 
under section 325 of the Indian Penal 
Code or to some other section of the 
Indian Penal Code. Under any section 
the sentence of imprisonment could have 
been awarded. I agree with the order of 
my learned brother. 


Z. K. Record. returned. 
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LAHORE HIGH COURT. . 
CRIMINAL Reviston PETITION No. 1368 
or 1923. 

November 21, 1923. 
Present:—Mr. Justice Moti Sagar. 
ATA MUHAMMAD—Convict— 

_ PETIT?ONER 
versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 367, 
537——Judgment, failure to write, before pronouncing 
sentence—Irregularity. 

The omission of a Magistrate to write a judgment 
before sentence is pronounced is an omission or 
irregularity which is covered by section 537 of the 
Criminal Procedure Code and is curable except 
where it has occasioned a failure of justice. 

* Queen-Empress v. Har Gobind Singh, 14 A. 242; 
A.W. N. (1892) 83; 7 Ind. Dec..(w. s.) 525, distingu- 
ished. 

Petition, under. section 439, Criminal 
Procedure Code, for revision of an order 
of the Sessions Judge, Ambala at Simla, 
dated the 22nd June 1923, affirming that 
of the Magistrate, First Class, Ambala, 
dated the 20th April 1923. ' 

Lala Hargopal, for the Petitioner. 

. SUDGMENT.—It is argued that the 
conviction in this case should be set aside 
because at the time the sentence was 
pronounced by the Magistrate there was 
no judgment in existence as required by 
section 367 of the Criminal Procedure 
Code. Reliance is placed in support of 


this contention. mainly on the case of - 


Queen-Empress v. Har Gobind. Singh (1) 
in which, it is pointed out, the conviction 
was set aside and a re-trial ordered be- 
cause the Sessions, Judge had not his 
judgment ready till some days after the 
sentence of conviction was pronounced. 
It. appears, however, that the learned 
Judges in that case did not consider the 


provisions of section. 537 of the Code and. 


that they set aside. the conviction , not 
only because the judgment was not in 
accordance with the provisions of section 
367 but also because the conviction was 
bad on the merits and the Sessions Judge 
had committed various illegalities and 
irregularities in the trialof the case. In 
iy opinion the omission of the Magistrate 
in recording the judgment before pro- 
nouncing the sentence was an omission 


/ ug 249; A, W. N, (1892) 83; 7 Ind. Dec, 
N. 8. a . 
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or irregularity which fell within the 
purview of secjion 537 of the Code and 
as there has been no failure of justice in 
this case by reason of this omission the 
sentence cannot be held to be illegal. 

On the merits itis contended that an 
intention to defraud has not been 
established and that the conviction is, 
therefore, not justified. Iam usable to 
agree with this contention. The accused 
when questioned stated that he had given 
a receipt.for Rs. 15 and that he had. 
realised Rs. 15 only from the complain- 
ant. He never stated that he had realised. 
Rs. 19 by mistake and that he had passed 
a receipt for Rs. 19 also by a mistake. 
The intention to defraud is obvious, and 
I do not see any force in this contention. 


‘I uphold the conviction and reject the 


petition. 


Z. K. Petition rejected. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision Cass No. 1016 
or 1923. . 
February 1, 1924. 
Present :—Mr. Justice Greaves and 
Mr. Justice Chotzner. 


-BHOLA NATH NANDI AND ANOTHER— 


AccusED-——PETITIONERS 


versus 
KEDAR 


NANDI—COMPLAINANT— 
OrrosrrE Parry. i 
Criminal Procedure Code (Act V of 1898), s. 556—~ 


Local inspection, result of, when to be recorded—. 


Procedure. . ; 

' Ifa Magistrate holds a local inspection, he should 
record the result of his inspection and ask the, 
parties before delivering his judgment to adduce, 
if they desire, evidence and arguments regarding 
what he has recorded. It is irregular if he records 
in the order-sheet the result of his inspection after 
he has delivered his judgment. But a conviction 
will not be set aside if it is based on documentary. 
and oral evidence on the record and the local in- 
spection is used only to confirm that evidence. 
[p. 195, col. 1.] Aant 

Babu Narendra Kumar Bose (with him 
Babu Satindra Nath Mukerji, for the Peti- 
tioners——In this case, the Magistrate 
followed very curious procedure. After 


the ease was closed, and” only judgment. 
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- remained to be delivered, . the Magistrate 


held local investigation. Then instead - 


of giving the parties any ‘opportunity to 
discuss the results of the local inspection 
and to rebut the same, the Magistrate 
delivered the judgment. This is wholly 
unwarranted. The law is clear on the 
Pune. The learned Magistrate should 

ave giyen the accused an opportunity to 
discuss it. Cites Babbon Shaik v. Emperor 
(1). They might have adduced evidence if 
necessary. They were not given the 
opportunity. 

Babu Khitish Chandra Chakravarty, 
for the Opposite Party —The local inspec- 
tion held by the learned Magistrate was 
wholly unnecessary. It did not in 
any way affect the merits of the case. 
There is ample evidence to justify the 
conviction. The Settlement records alone 
prove it. Moreover, the Magistrate’s notes 
show that the inspection was unnecessary. 
: Moreover, the accused persons have not 
been prejudiced at all. The case in 
Babbon Shaik v. Emperor (1) was differ- 
ent. 

Babu Narendra Kumar Bose in reply. 
—That the Magistrate did not solely 
rely on the rest of the evidence, but 
was influenced by the local inspection 
appears from his judgment. Read it, I 
merely want an opportunity to try to dis- 
place the conclusions the Magistrate has 
drawn. 

JUDGMENT.—The two petitioners 
before us have been convicted under the 
provisions of section 323 of the Indian 
Penal Code and have been sentenced to 
pay a fineof Rs. 45 each. The ground 
urged before us in support of the Ruleis as 
follows. On the 10th of August 1923 the 
evidence was closed and the case was ad- 
journed for judgment to the 16th of 
August. lt appears from the order-sheet 
that the Magistrate notified the parties 
that he would hold a local inspection 
of the place of the occurrence on the 12th 
of August and we are told, and it is not 
disputed; that when the Magistrate visit- 
.ed the locality on the 12th the parties 
were there. After the Magistrate had 


a) 


Ind. Cas. 365; 37 C. 340; 14 C. W. N. 422; 11 
QL, 21. . 


5 
d, 335; 11 Cr; Led, 121 
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made his local inspegtion he gave judg- 


ment on the 16th of August convicting 
the accused as we have already stated. 
After he had delivered his judgment he 
made a note in the order-sheet regarding 
the result of his inspection. It is urged 
on behalf of the accused that they have 
been prejudiced by*what the Magistrate 
has done and it is said that if he had 
recorded the result of his inspection be- 
fore delivering the judgment they might 
either by evidence or by argument have 
displaced the conelusion which it is said 
the Magistrate formed as the result of 
the local inspection which he held and 


reliance was placed upon the decision in: 


Babbon Shaikh v. Emperor (1) to which 
we have referred. On behalf of the com- 
plainant it is urged, firstly, that the local 
inspection was, unnecessary and, secondly, 
that there has been no prejudice. 

The first point does not seem to us to 
be asubstantial one. The local inspec- 
tion was in fact held and the mere fact 
that it was not necessary cannot affect 
the question urged by the first petitioner 
that the Magistrate was influenced in his 
decision by what he saw there. 

The second point urged seems to have 
more substance. It appears that there 
were upon the record, Exhibit (1) Settle- 
ment papers, and Exhibit (2) Settlement 
map and we are told and itis not dis- 


‘puted that the Settlement papers show 


that all the plots had aright of irriga- 
tion from the tank which caused the 
dispute. "Then it appears also from the 
judgment of the Magistrate that there 
was oral evidence both of the prosecu- 
tion and of the defence that the com- 
plainant had irrigated his land from the 
tank before the date of the occurrence. 
It would thus appear that there was evi- 
dence, both oral. and documentary, to 
support the convietion of the accused, 
but whaéisstated is this that from the 
passage in the judgment in which the 
Magistrate referred to his personal visit 
tothe tank it is clear that he was in- 
fluenced in his decision by what he saw 
at the locality andit is urged, as we have 
already stated, that if the accused had 
known what was passing in the Magis- 
trate’s mind they might have displaced 
his views either by evidence or by argu« 


1 
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ments. Now we have cgrefully considered 
the matter and the judgment of the 
Magistrate and the conclusion we have 
come to is that the Magistrate’s decision 
is merely based on the documents on the 


record and on thé oral evidence before : 


him and that he has only used the local 
inspection to confirm this evidence which 
he had already before him. . 

In the circumstances, we do not think 
that the accused have been prejudiced 
by what, we think, was the irregular 
course which the Magistrate adopted. 
He certainly should, after the inspection, 
have recorded the result thereof and 
asked the parties if they desired to ad- 
duce evidence and he should have. heard 
any arguments which they might have 
advanced on what he had recorded. 
But inasmuch as there has been no 
prejudice to the accused by the order 
passed we do not think that we should 
interfere with the conviction in this case. 

The Rule is accordingly discharged. 


l 8. D. Rule discharged. 


LAHORE HIGH COURT. 
CRIMINAL Revision No. 1453 or 1923. 
November 22, 1923. 
Present :—Mr. Justice Moti Sagar. 
EMPEROR— PROSECUTOR 
VETEUS 


| GHULAM RAZA—ACCUSED. , 

Penal Code (Act XLV of 1860), s. 288—Criminal 
Procedure Code (Act V of 1898), s. 243—Causing 
danger by obstruction, what amounts to~-Plea of 
guilty, what is. 4 $ : 

In a trial for an offence under section 283 
of the Penal Code, the Magistrate asked the accused 
whether they drove bullock carts on a particular 
road at a particular time and thus caused danger 
by obstructing the road. . One of them replied 
that he had driven a cart on the road at 
the time indicated and that he begged to be 
excused ds he was ignorant, The other replied 
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‘that he had made a mistake and begged to he 


excused. On these pleas both of them were con- 
victed of an offence under section 283 of the 
Penal Code and sentenced to fine: 
Held, (1) that the plea of the ‘accused did not 
amount to a plea of guilty ; Mu 
(2) that there being.no other evidence on the 
record the conviction could not be maintained. 
In order to.sustain a conviction under section 


"283 of the Penal Code, it must be proved that 


the accused actually obstructed the road’ and 
by so doing caused danger or injury tÒ any 
person using that road. 

Jase reported by the Sessions Judge, 
Rawalpindi. 


REFERENCE.—This order will 


dispose of Criminal Revisions Nos. 55 and 


56 of 1923. _ 

The two cases are practically the same. 
Ghulam Raza was brought before a 
First Class Magistrate in Murree on 22nd 
May 1923 on a report made by a Sub- 
Inspector of Police to the effect that 
constable No. 410 had brought the 
accused Ghulam Raza under arrest 
because he had been driving a cart on 
the Murree Rawalpindi road in the day 
time. This obstructed the road to the 


‘danger of the public and he was, there- 
: fore, produced before the Magistrate for 


necessary action under section 283, Indian 
Penal Code. 

All that the Magistrate did was to 
question Ghulam Raza as follows : 

Q. Did you on 20th May 1923, in the 
day time, without . permission, drive a. 
cart on the Murree road and thus cause 
danger by obstructing the road ? 

A. Yes, in the day time I drove a 
cart on the Muree road. I beg to be 
éxcused. I was ignorant. 

Upon this Magistrate .recorded an 

order that Ghulam Raza pleaded guilty 
to an offence under section 283, Indian 
Penal Code, and accordingly sentenced 
him under that section, and ordered 
him to pay a five of Rs. 15 and in 
default to undergo one month's simple 
imprisonment. 
“The case of the other petitioner, 
Ilahi Bux, is exactly the same. The 
report of the Sub-Court Inspector o£ 
the Police in his case was «the same, 
the question put to him was the same, 
and the reply he made was as follows :— 
` There was a mistake committed. J 
beg to be excused, 
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. He, too, was convicted’ and sentenced 
to a fine of Rs. 15, and in default to 
undergo one month's, simple imprison- 
merit. Both have filed petitions re- 
questing that the records be forwarded 
to the High Court to quash’ their con- 
victions. 
I- have had the advantage of 
hearing the Public Prosecutor, and 
I @m quite clear that neither of 
the petitioners pleaded guilty. All 
that Ghulam Raza admitted was that 
he drove a cart on the Murree road 
in the day time. He -did not admit 
anything else. He begged to be excused, 
stating that he was ignorant of any 
order. All that the other petitioner, 
Ilahi Bux, stated was that a^ mistake 
had -been committed, and that he begged 
‘to be excused, clearly these two state- 
ments do not amount to pleas of guilty. 
In Sohinis Criminal Procedure Code 
in the notes under section 243 it is said 
that what the accused actually said 
must be clearly recorded so as to save 
all misapprehensions and mistakes. In 
the present cases this appears to have 
been done and the records themselves 
show that the accused did not plead 
guilty. It, therefore, follows that the 
cases can be gone into in revision. 
“It would appear that some time ago 
the District Magistrate wrote an order 
forbidding bullock carts to travel in the 
day time on this road and a breach 
of this order used to be. sent up for 
trial under section 188, Indian Penal 
Code. It seems, however, to have been 
felt that this procedure was difficult, 
if not illegal and accordingly a joint 
committee of Rawalpindi and Murree 
. Municipalities sat and passed bye-laws 
for the regulation of fraffic between 
Rawalpindi and Murree, under the pro- 
visions of section 188 (1) (b) third clause 
of the 2nd proviso. I wunderstand,. 
however, that those by-laws were not 
approved by the Local Government and 
accordingly I was shown to-day an 
order of the District Magistrate, dated 
24th June 1922, as follows :— ` $ 
' , “Under section 31 of the Police Act V 
of 1861, all bullock carts and  rehras 
are prohibited to travel on the Rawal- 
pindi Murree Kobala road between the 
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‘17th mile toll bẹr ‘and Kobala between 


the hours of 6 a. M. and 7 P.M. from 
April lst to October 31st . inclusive. 
Persons disobeying this order will be 
prosecuted. 
i "(Sd.) H. A. Surrg, D..M.” 
It is really on the strength of. this 
order that the «petitioners: have been 
prosecuted. Now, even, ‘supposing that 
this is a correct order, clearly the pro- 
secution should have been under sec- 
tion 32 of the Police Act according ‘td 
which every person not: obeying orders 
issued under -the last three«preceding 
sections shall be liable on. conviction 
before a Magistrate to a fine not ex- 
ceeding Rs. 200. Proceedings, however; 
were not taken under section 32 of the . 
Police Act but under section 283 of the 
Indian Penal Code. E 
Now, as I have already held that the 
accused did not plead guilty, there is 
no evidence of any kind to the effect 
that by driving their carts on the 
Murree road.'they caused danger, ob- 
struction or injury to any person on 
that road. It is clear, therefore, that 


.the convictions under section 283, Indian 


Penal Code, cannot be, sustained. I, 
therefore, recommend that they be set 
aside in both cases. 

In paragraph 2 of the Notes in Rattan 
Lal's Law of Crimes, 9th Edition, at 
page 568, it is stated that the Calcutta’ 
High Court takes the view that if danger 
or obstruction is not caused to any 
particular person, then section 283 
Indian Penal Code would not apply. 
The Madras High Court, however, in 
In re K. Venkappa (1) took the view that 
where the evidence showed that an obstruc- 
tion placed on the road must necessarily 
prevent vehicles from passing at all and 
foot passengers from passing without 
inconvenience, it was a necessary in- 
ferenee that persons were obstructed 
and, accordingly, section 283 ' applied.. 
In the present case. it cannot be said; 
that a bullock cart travelling on the, 
Murree road prevents vehicles from 
passing it or causes any inconvenience 
to foot passengers. In fact, in my 
opinion, the danger is not from the 


(1) 29 Ind, Cas, 832; 28 M. 305; 16 Cr, Ly J, 580, 
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slow ‘bullock carts going along the road, 
but from the fast motor cars and 
lories which have to pass them. In 
no case, therefore, could section 283, 
Indian Penal Code, apply unless it was 
‘proved that an individual bullock cart 
actually obstructed the road, and by 
doing so caused danger or injury to 
any person using that road. There is 
no proof of this on these records. 
` I also do not think that new trials 
under section 32 of the Police Act are 
necessary. Under section 31 of the Police 
Act it is the duty of the Police to 
prevent obstructions when any road or 
thoroughfare may be thronged or may 
be liable to be obstructed. Under sec- 
tion 33 of the Police Act the District 
Magistrate has general control over the 
matters referred to in section 31 of the 
Police Act. He would, thus, have power 
to prevent obstructions on the Murree 
road when and at such times as it 
might be thronged or might be liable 
to be obstructed. The road isa fairly 
wide one, and it would be a question 
as to whether a general order of the 
kind : discussed above ‘could be passed 
preventing bullock carts from travelling 
on this road at all from 6 A. M. to 
7 P. M. from the Ist April to 31st 
October. Slow bullock carts may be a 
nuisance to fast motor traffic, but it is 
very doubtful as to whether they obstruct 
the road. Further, there isno evidence 
as to how this. order has been pro- 
mulgated. An office order of this nature 
would have to be proved to have been 
made known to the persons convicted. 

Finally I would refer to the only 
decision of the Lahore High -Court I 
know on this subject, namely Emperor 
v. Abdullah (2). It, however, is noton 
all fours with the present cases. For 
the reasons given above I would forward 
the records to the High Court with a 
recommendation that the convictions be 
set aside and the fines refunded. The 
fines have been paid.  . 

Order announced to petitioners and 
to Publie Prosecutor. 

ORDER.—I agree with the learned 
Sessions Judge that the convietion of 


..(9).63 Ind, Cas. 865; 22 Or. Lr. J. 705, 
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* 
the accused in this case is illegal I 
set aside the conviction and order the: 


fine, if paid, to be refunded. 
Z. K. Conviction set aside. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REVISION APPLICATION No. 92 : 
or 1923. — 
September 5, 1923. 

Present ;—Mr. Kennedy,.J. C., and 
Mr. Raymond, A. J. C. 
ATALRAI KISHENCHAND-—APPLICANT 
versus 

EMPEROR-—OPPONENT. . ° 

Medical Degrees Act (VII of 1916), ss. 8, 6— 
M.D.B., L.M.H., meaning of—Addition of initials, 
whether amounts to 'alsely assuming medical titles. 

The addition to one's name of the initials 
“M.D.B.” (i.e. “Doctor of Biochemie Medicines"), and 
“L.M.H.” - (i.e. “Licentiate of Homapathic Medi- 
cines”) does not in itself constitute an offence 
under section 6 of the Medical Degrees Act, as 
they do not represent any degree or diploma or 
license or certificate referred to in section 3 of the 
Act, nor do they imply any qualification in Western 
Medical Science. . 

Quere.—Whether assumption of title "Doctor" 
is an offence under section 6 of the Act. 


Application to revise an order of the 
City Magistrate, Karachi, dated the 13th 
June 1923 f 

Mr. C. M. Lobo, for the Applicant. 

Mr. T. G. Elphinston, for the Crown. 


JUDGMENT.—In the present case 
the applicant conducted a dispensary on 
a publie.road in Karachi. Attached to 
it was a sign-board bearing the inscrip- 


tion. 
"Dr. Atalrai K. R. 
M.D.B., L.M.H. 

For Ladies and Children" 

Under the sanction of the Government 
of Bombay he was prosecuted for com- 
mitting an offence under section 6 of, 
Act VII of 1916 and has been fined 
Rs. 25-0-0. He applies here in revision 
on the ground that he has not com- 
mitted the offence specified in section 6 
-of that Act, 
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E i The learned Magistrate has found that, 


the. addition to his name the initials 
"M.D.B. and L.M.H.” does amount to a 
false assumption of an addition of his 
name implying that he holds a degree 
etc., granted and recognised as specified 
in section 6 or that he is qualified to 
practise Western Medical Science. But 
we gre not of the opinion that the addi- 
tion of those initials by itself will con- 
stitute the offence. The initials are not 
initials representing any degree of 
diploma, license or certificate issued by 
any bodies or societies referred to in that 
section and, therefore, they do not imply 
that the person who uses them possesses 
such degrees or documents. 


It appears, moreover, that these initials 
are granted by some organization situated 
in Amritsar which organization is a body 
corporate under the Act XXI of 1860 and 
no proceedings apparently have been 
taken against that body under section 3. 
It does not seem probable that if the 
issue of these diplomas by that body is 
legal the statement by :the accused that 
they have been issued to him by that 
authority is illegal. "M.D.B. is the 
synonym of "Doctor of Biochemic Medi- 
eines" and “L.M.H.” means “Licentiate 
of Homepathic Medicines.” Neither of 
these, therefore, implies any qualification 
in Western Medical Science. It would 
seem, therefore, that the conviction of the 
accused-on the ground stated is wrong. 


Tt is, however, for the accused to con- 
sider whether he can safely continue to 
call himself by the title of “Doctor.” It 
might well be argued that though the 

“word - “Doctor” is applied as a comple- 
mentary title to all medical practitioners, 
yet the appellation used on a sign board 
by a person who is practising medicine 

_and inviting people to employ him in 
his profession might well be held to 
amount to a claim by the person who 
uses it that he is the holder of a degree 
of “M.D.” which certainly would be a 
«claim to hold.a degree or diploma entitl- 
ing him, to practise Western Medical 
Science. The prosecution, however, has 
not proceeded on that line, and it is 


mnnecessary, to consider the matter fur- 


ther. 
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` Whether if it had been shown that the 
accused was actually using a board in the 
form given in the Government Resolu- 
tion, namely “Homeepathic and Allopathic 
Dispensary” that would amount to a claim. 
by the accused that he was entitled to 
practise and was qualified in Western 
Medical Sciencesneed not be further con- 
sidered because the Magistrate has not 
found that the board containing the words 
“Homepathic and Allopathic Dispensary” 
was used by the accused. 

As regards the present case, we reverse 
the conviction and sentence. The fine, if 
paid, to be refunded to the applicant. 

P. B, A. Revision, allowed. 


LAHORE HIGH. COURT. 
CRIMINAL Revision No. 1799 or 1923. 
December 14, 1923. 

Present :—Mr. Justice Broadway. 
JOTI MALIK-—AcoUsED—PETITIONER 
versus 
EMPEROR-—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 107--~ 
Security to keep peace—Order made on admission 
of accused—-Evidence, whether necessary. 

It is illegal to place a person on security merely 
on his stating that he has no objection to furnish 
it. There must be some evidence indicating that 
there is an apprehension of the breach of the peace 
or of some act likely to cause a breach of the peace 
on the part of the person concerned. [p. 199, col. 1.] 

Emperor v. Sheodan, 31 Ind. Cas. 384; 94 P, R.. 
1915 Cr.; 16 Or. L. J. 784; 44 P. W. R. 1915 Cr., 
Prem Singh v. Emperor, 41 Ind. Cas. 671; 27 P. R. 
1917 Cr.; 18 Cr. L. J. 847; 36 P. W. R. 1917 Cr. and 
Ram Chandra Halder v. Emperor, 35 0.674; 8 C. 
L. J. 68 ; 8 Or. L. J. 128, relied on. à 

Petition, under section 439, Criminal 
Procedure Code, for revision of an order 
of the District Magistrate, Multan, dated 
the 9th July 1923, affirming thatof the 
Magistrate, First Class, Multan, dated 
the 4th May 1923. i 

Mr. N. C. Pandit, for the Petitioner. 

JUDGMENT.—In September 1922 
and again at the end of April 1923 riots 
took place between the Hindus and 
Muhammadans of the Multan Gity. One 
Joti Malik was.sent up for trial charged 
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with having taken part in the riots in 
September 1992. He was discharged. 
Subsequently the Police: acting under 
Section 151, Criminal Procedure Code, 
arrested a large number of people whom 
they considered likely to cause a breach 
of the peace, and reported the matter to 
the Magistrate. Joti Malik was included 
in this number and on the 4th May 1923 
appeared in Court before the Magistrate. 
Notice was issued to him at once by the 
Magistrate and Joti Malik's statement 
. was recorded on the same day, i.e, 4th 
May 1923. Joti Malik stated that he had 
no objection to furnishing the security 
demanded and that he had no evidence 
to produce in defence. Thereupon the 
Magistrate recorded the statement of 
the Sub-Inspector and directed Joti 
Malik to furnish security under section 
107, Criminal Procedure Code. The 
security was furnished and afterwards 
Joti Malik applied to the District Magis- 
trate of Multan for cancellation of that 
order. This application was rejected on 
the 9th July 1923.. 

Joti Malik has come up now to this 
Court under section 439, Criminal Pro- 
cedure Code, through Mr. N. C. Pandit 
who has contended that the order calling 
on his client to furnish security was 
illegal.. Reliance is placed on Emperor 
v. Sheodan (1), Prem Singh v. Emperor 
(2) and Ram Chandra Halder v. Emperor 
(3). In these cases it was laid down that it 
was illegal to place a person on security 
merely on his stating that he had no 
objection to furnish it, and that there 
should be some evidence indicating that 
there was a fear of the breach of the peace 
or of some act likely to cause the breach 
of the peace on the part of the person 
concerned. 

In the present case. the Magistrate did 
examine the Sub-Inspector. His state- 
ment, however, isin general terms. No 
specific act is attributed to the petitioner 
and I think.it would be exceeding unsafe 

“to place amanon security on evidence 


(1) 31 Ind. Cas. 384; 24 P. R. 1915 Cr. ; 16 Cr. 
L. J. 784 ; 44 P. W. R. 1915 Cr. 

(2) 41 Ind. Cas. 671; 27 P. R. 1917 Cr.; 18 Or. 
L. J. 847 ; 36 P. W. R. 1917 Cr. 

(9 39 0.014, 8 C, L, J. 68 ; 8 Or, L, J, 128, 
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of this nature. I, therefore, accept this 
petition and set aside the order of the 


Magistrate under section 107, Criminal 
Procedure Code, 


Z, K. Order set aside. 


PATNA HIGH COURT. 
CRIMINAL Revision No. 660 or 1923. 
December 7, 1923. 
Present:—Mr. Justice Kulwant Sahay. 
"BHOKHARI SINGH AND OTHERS— 
PETITIONERS 

. Versus " 
EMPEROR—Opposirs PARTY. 

Criminal Procedure Code (Act V of 1898), s. 349— 
Examination of accused, what amounts to—Failure 
to examine accused, effect of. 

After the witnesses for the prosecution have all 
been examined and cross-examined and before the 
accused is called on for his defence, it is com- 
pulsory for the Court under section 342 of the 
Criminal Procedure Code to question the accused 
insucha way as to enable him to explain any 
cireumstances which appear in the evidence against 
him. The mere asking the accused as to whether 
he has anything further to say is not a sufficient 
compliance with the second part of the section. 
The questions must be framed in such a way as to 
enable the accused to know what he is to explain, 
as to what are the circumstances against him and 
for which an explanation is needed. fp. 200, col. 2.] 

The failure to comply with the provision con- 
tained in the second part of section 342 of the 
Oriminal Procedure Oode vitiates a trial. [ibid.] 

Raghu Bhumij v. Emperor, 58 Ind. Cas. 49; 5 P. 
L.J.430 at p. 442; 1 P. L. T. 241; 21 Cr. L. J. 705, 
and Fatu Santal v. Emperor, 61 Ind. Oas. 705; 6 P. 
L. J. 147 at p. 160; 2.P. L. T. 288; 22 Cr. L. J. 417, 
followed.  — . 

Applieation against an order of the Ses- 
sions Judge, Bhagalpur, dated the 16th 
October 1923, affirming that of the Sub- 
Divisional Magistrate, Supaul, dated the 
31st August 1923. 

Mr. Manuk, for the Petitioner. 

JUDGMENT,.-—The petitioners have 
been convicted under section 147 gnd 
some under section 324, Indian Penal 
Code, and sentenced to six months’ 
rigorous imprisonment by the learned 
Sub-Divisional Officer of.Supaul On, 
appeal the conviction and sentence have 


200 
HAMID ALI V. BMPEROR. 
been uphefd by the learned. Sessions 
Jüdge. The ground taken in this Court 


for setting aside the conviction is that 
the provisions of section 342 of the Crimi- 


nal Procedure Code have not been com- 


plied with. What happened was this: 
On the 30th July.1923 the examination of 
all the prosecution witnesses was finished 
and they were all cross-examined and on 
that date the case was adjourned to the 
next day for examination of the accused 
‘and framing of charge. On the 3lst 
July the accused persons were examined 
before the charges were framed. After 
they had.been examined, charges were 
framed and thé prosecution witnesses 
were further cross-examined., After the 
framing of the charge and further. cross- 
examination of the prosecution witnesses 


the learned Magistrate only asked the. 


accused “Have you anything further 
to say?" and each one of -them 
answered—^No." It is contended by Mr. 
Manuk that this sort of examination is 
not sufficient compliance with the provi- 
sions of section 342 of the Criminal Pro- 
cedure Code. The objection was taken 
before the learned Sessions Judge and he 
disposed of it with the following’ remarks: 
"It is urged that there was no proper 
compliance with section 342 of the Crimi- 
nal Procedure Code. It appears that 
' the aecused were examined fully just 
before the charges were framed. There 
was further cross-examination after the 


_ charges were framed, and then the 
accused were examined briefly. This 
is a sufficient compliance with the 


provisions of the section.” It has been 
contended that the object of examining 
the accused under section 342 is, as ex- 


pressly stated in the section itself, for the - 


purpose of enabling the accused to 
explain any circumstances appearing in 
the evidence against him, and for “this 
purpose the Court should éxamine the 
accused generally on the case after the 


witnesses for the prosecution have been ’ 


examined and before he is called on for 
his defence. No doubt there was an 


examination of the accused before the’ 


charges were framed, but that examina- 
tion is not what is contemplated by the 


second part of section 342, that was an. 
examination which it was optional to the 
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Court under the first, part of section 342. 
But after the witnesses for the prosecu- 
tion have all been ‘examined and cross- 
examined and before the accused is 
called on for his defence, it is compulsory: 
for the Court to question the accused in. 
such a way as to enable him to explain: 
any circumstances which appear in the: 
evidence against him. The mere asking 
the accused as to whether they had any- 
thing further to say is not a sufficient 
compliance with the second part of the 
provision of section 342. The question 
must be framed in such a way as to 
enable the accused to know what he is to 
explain, as to what are the circumstances , 
which are against him and for which an: 
explanation is needed. A general question 
as to whether they had anything further 
to say is not a sufficient compliance with 
the requirement of the law. That being 
so the conviction of the petitioners is. 
bad in law. [See the cases of Raghu, 
Bhumij v. Emperor (1), Fatu Santal v. 
Emperor (2)]. In this view of the case the . 
conviction and sentence must be set aside ; 
and the case sent back to He Deputy . 
Magistrate for re-trial. ; 


Z. K. Case sent back. 

(1) 58 Ind. Cas. 49; 5 P. L. J. 430 at p. 442; 1 P.. 
L.T. 241; 21 Or. L. J. 705. 

(2) 61 Ind. Cas. 705; 6 P. L. J. 147 at p. 160; 2 P. 
L. T. 288; 22 Cr. L. J. 417. 


LAHORE HIGH COURT. 
CRIMINAL Revision PETITION No. 1330 
oF 1923. 

November 21, 1923. 
Present: —Mr. J ustice Martineau. 
HAMID ALI-——AoccusED—PETITIONER 
versus 


EMPEROR-—RESPONDENT. 
' Surety bond for appearance —Police Officer, power 
of. 

A Police Officer is not authorised under the 
Criminal Procedure Code to take a surety bond for 
the production of any person before the Police, and 
such a bond is ab-initio void. 

In the matter of Chandra Sekhar Rai, 11 C. 
77; 5 Ind. Dec. (N. 8.) 809, relied on, , 
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Petition, under sectigns 435/439, Crimi- 
nal Procedure Code, for revision of an 
orderofthe District Magistrate, Gujrat, 
dated the 9th May 1923, modifying that of 
the Magistrate, First Class, Gujrat; dated 
the 27th March 1923. 
Lala Arjan Das, for the Petitioner. 
JUDGMENT.—In proceedings under 
section 110, Criminal Procedure Code, 
against one Sohna the Sub-Inspector of 
Police took a surety bond from the 
petitioner Hamid Ali by which the latter 
_undertook to produce Sohna at the thana 
"of Jalalpur Jattan on the 30th December 
1922. The Courts below have found 
that Hamid Ali did not produce Sohna 
at the thana on the said date, and they 
have accordingly ordered the forfeiture of 
partofthesecurity. | 
A Police Officer is not authorized under 
the Criminal Procedure Code, to take a 
surety bond for the production of any 
poron before 
been ruled in In the matter of Chandra 
Sekhar: Rai (1) that such a bond is ab 
initio void. Following that ruling I 
hold that as the bond executed by Hamid 
Ali is void. he cannot be called upon to 
pay a penalty for its breach: I, there- 
fore, accept this application for revision, 
set aside the orders of the Court below, 


and direct that if the amount forfeited, ' 


or any portion thereof, has been recover- 
ed from the petitioner it be refunded to 
him. . 

E Application accepted, 


a) 110.77; 5 Ind. Dec. (s. s.) 809; 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL Revision No. 247-B or 1923. 
November 30, 1923. 

Present :—Mr. Kinkhede, A. J. C. 
KRISHNAPPA- —APPLICANT 

` versus 


EMPEROR—Opposirs Parry. 
Criminal Procedure Code (Act "V of 1898), 
ss. 842, 487, 637—" Try" in s. 487, meaning of— 
Sessions Judge sanctioning prosecution, whether 
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the Police, and it has - 


‘illegality which vitiates the trial. 
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can hear appeal from conviction—Eaamination of 
accused after cross-examination of prosecution 
witnesses, absence of—TIllegality. 

The word "try" as used in section 487 of the 
‘Criminal Procedure Code includes theshearing of 
an appeal. [p. 202, cols. 1 & 2.] CE 

Madhub Chunder Mozumdar v. Novodeep Chunder 
Pundit, 16 C. 121; 8 Ind. Dee. (x. s.) 81, relied or. 

The provisions of section 487 of thé Criminal 
Procedure Oode are mandatory and a Sessions 
Judge who grants sanction for the prosecujion of 
an accused person has, therefore, no jurisdiction 
io hear an appeal against the conviction of that 
person for the offence in respect of which sanc- 
tion was granted. [p. 202, col. 1. : 

The provisions of section 342 of the Criminal, 
Procedure Code are mandatory and it is not 
open to a Magistrate to call upon an accused 
person to enter upon his defence without first 
questioning him generally on the whole case after 
the close ofthe prosecution evidence, that is to 
say, after all the prosecution witnesses have. been 
examined-in-chief, cross-examined and re-examined. 
[p. 202, col. 2.] : 

The examination of an accused person after 
the charge and the examindtion-in-chief of only 
some of the prosecution witnesses and again after 
the cross-examination of only some of such wit- 
nesses is nota compliance with the mandatory 
provisions of section 342 of the Criminal Pro. 
cedure Code and the trial is vitiated by the 
omission to question the accused generally after 
the cross-examination of a re-called witness is 
finished, although the accused may not have been 
thereby prejudiced on the merits. [p. 202, col. 2; 
p. 208, col. 1.] 

The momenta prosecution witness is re-called 
and cross-examined and re-examined if necessary, 
the right of the accused to he generally ques- 
tioned on the whole case comes into being and 
any failure to give effect to that right is an 
} [p- 203, col. 1.] 
Mazghar Ali v. Emperor, 71 Ind. Cas. 662; 50 
C. 223 at p. 227; 36 O, L. J. 417; 27 OC. W.N. 99; 
24 Or. L. J. 198; (1923) A. IR. (C) 196 and 
In re Maruda Mathuvannian, 71 Ind. Cas. 252; 
45 M. 820; 16 L. W. 420; 43 M. L. J. 402; (1922). 
M. W. N. 601; 24 Or. L. J. 124; (1922) A. L R. (Mj) 
512, relied on. =, i 

Criminal revision against an order of 
the Sessions Judge, East Berar, Amraoti, 
dated the 11th September 1923, in Crimi- 
nal Appeal No. 200 of 1923. 

Mr. M. B. Niyogi, for the Applicant. 
Mr.G. P. Dick, for the Non-Appli- 
cant. K l 

ORDER.—The applicant Krishnappà 
sued one Tulsi in Small Causes Co rt, 
Amraoti, for the recovery ofa certain 
loan said to have been advanced bf 
him to her. Tulsi denied thé fact of 
the loan. ' The defence prevailed, and 
the suit was dismissed on 15th Decem- 
ber 1922. Tulsi then made an applica- 
tion. to the Judge, Small Causes Court’ 
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for sanction to prosecute the applicant 
. under sections 199 and 209, Indian 
Penal Code, for lodging a false claim. 
The Small Cause Court Judge granted‘ 
the sanction as prayed for, but on 
appeal the sanction was confined to 
prosecution only .under section 209, 
Indian Penal Code. The said appeal 
was heard by ‘the Court of the District 
and Sessions.Judge, Amraoti, which was, 
presided over by Mr. “F. H. Staples, 
1. 0.8. The prosecution was started in 
due course and the applicant was con- 
victed for an offence under section 209 
and sentenced to 6 months’ rigorous 
imprisonment on 30th July 1923. 
Against his convietion and sentence the 
applicant preferred "an appeal to the 
Court ofthe Sessions Judge which was 
presided over by the same Judge who 
had heard the appeal against the order 
eranting sanction. By an order dated 
30th July 1923 the applicant was let 
off on bail by the Appellate. Court. 
The appeal was lodged on 9th August 
1993 and it came on for hearing on 
Ist September 1923, i.e. after the new 
àmendment of the Criminal Procedure 
Code had come into force, before Mr. 
Staples. The judgment was delivered 
on llth September 1923 and the con- 
yiction and sentence have been up- 


held. 


. The first and foremost objection urged ` 


in this application for revision is that 
on ist September 1923 Mr. Staples had 
no jurisdiction to hear the appeal as 
with effect from that day the old sec- 
tion 477, Criminal Procedure Code, 
under which the Sessions Judge could 
have heard the appeal, had been re- 
pealed by the new amending Act XVIII 
of 1923, and the provisions of section 


487, Criminal Procedure Code, had also. 


been modified by the said Act. The 
yesult of this modification is that the 
District and Sessions Judge who heard 
the appealin the sanction proceeding 
had no jurisdiction to hear the appeal. 
The mandatory provisions of section 
487, Oriminal Procedure Code, as 
amended, clearly prohibit the Sessions 
Judge from trying any person for any 
: offence referred to in section 195 of that 
Code., That, the word ‘try’ as used in. 
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section 487 includes, in my opinion, the 
‘hearing of an appeal’ is clear from the 
ruling reported in Madhub Chunder 
Mozundar v. Novodeep Chwnder Pundit 
(D. It, therefore, follows that Mr. 
Staples had no jurisdietion to hear the 
appeal. The result. is that Mr. Staples’ 
action in hearitg the appeal -on Ist 
September 1923 was without jurisdiction 
and the conviction and sentence are, 
therefore, liable to be set aside on this 
ground alone. 

The next point urged. is about the . 
non-observance of the imperative pro-^ 


. visions of section 342 of the Criminal 


Procedure Code by the Trial Court. The 
prosecution -witnesses were examined on 
the 27th June 1923 and 10th July 1923 
and the accused was examined on latter 
day. Tulsi was one of the prosecution 
witnesses who was re-called for cross- 
examination on 14th July 1923.' The 


` accused was not examined by the Magis-. 


trate on orafter that date. According 
to the prosecution this omission merely 
amounts to an irregularity covered by sec- 
tion 537 of the Criminal Procedure Code, 
while according to the accused itis an 
illegality which has vitiated the whole 
trial.. Here also the wording of sec- 
tion 342, Criminal Procedure Code, is . 


mandatory and it is not open to the 


Court to call upon the accused to enter 
upon the defence without first question- 
ing him generally on the whole case 
afterthe close of the prosecution evidence. 
'The accused had thus no opportunity 
to explain whatever may appear against 
him in the case. I need only refer: to 
my decision in Criminal Revision 
No. 204-B of 1923 decided on 2nd 
November 1923, Udhao v. Emperor (2), 
where I have discussed the law on the 
point in support of the view that it is 
obligatory on the Magistrate to ques- 
tion the accused generally on the whole 
case after the prosecution closed their 
case, which means “when all the pro- 
secution witnesses had been examined-in- 
chief, cross-examined and re-examined.” 
The examination of the accused: after 
the charge, and the examination-in-chief 


(1) 16 C. 121; 8 Ind. Dec. (x. 8.) 81. 
..(2) 77 Ind, Cas, 593; 25 Or. L. J. A17. 
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of only.some.of the prosecution witnesses 
and again after the cross-examination of 
only some ofsuch witnesses is not a 
compliance with the. mandatory pro- 
visions of law.and the trial is vitiated 
by the omission to question the accused 
generally, after the cross-examination of 
are-called witness is finished, although 
the accused may not have been thereby 
prejudiced on the merits: compare 
Mazahar Ali .v. Emperor (83) The 
moment a prosecution. witness is re- 
called and cross-examined and re- 
examined if necessary, the right of the 
accused to be generally questioned on 
the whole case comes into being and 
any failure to give effect to that right 
isan illegality which vitiates the trial. 
In ve Maruda Mathuvannian (4). It 
was, therefore, clear that it was incum- 
bent .upon the Magistrate to question 
the accused generally with regard to 
the whole of the case after the whole of 
the prosecution evidence was on record. 
This has not been done in the case. 
The result is that this failure has 
vitiated the whole trial. In view of the 
illegality involved in the Sessions 
Judge's hearing the appeal, and in the 
Trial Magistrate’s not ‘questioning the 
accused generally before calling upon 
him to enter on his defence, the con- 
viction and sentence are liable to be set 
aside and I do set them aside accord- 
ingly. The accused was sentenced to 
6 months’ rigorous imprisonment on 


30th July 1923 but was let off on bail - 


that very day upon his giving security 
as I find from the Sessions Judge's 
order. His. bail-bond was cancelled on 
llth September 1923 and he was sent 
to jail. Thus the accused has servéd 
outa part of his sentence. . I, therefore, 
do not see any justification to allow the 
accused to remain rotting in jail any 
more. e 
In the circumstances: of the case I 
do not see any necessity to discuss the 


(3) 71 Ind. Cas. 662; £0 O. 223 at p. 227; 36 C. 
L. J. 417; 27 C. W. N. 99; 24 Cr. L. J. 198; (1923) 
A. L R. (O.) 196. : 

(4) 71 Ind. Cas. 252; 45 M. 820; 16 L. W. 420; 
43 M. L. J. 402; (1999) M. W. N. 601; 94 Cr. D. J. 
124; (1922) A. IR. (M) 512, 
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. 
merits of the case or to order any re- 
trial. I, therefore, set aside the con- 
viction and ssentence and direct that 
the accused be let off without any 
further delay. The application, therefore, 
succeeds and is allowed. 

Zz. K. Application allowed. 


. MADRAS HIGH COURT. 
CRIMINAL APPEALS Nos. 39 anp 40 
oF 1923. 
August 23, 1923. 
Present :—Mr. Justice Odgers and 
Mr. Justice Wallace. i 
In re BACHALA PEDA SOMUDU anp 


OTHERS—ÅCCUSED—ÅPPELLANTS. 

Criminal Procedure Code (Act V of 1898), s. 288 
—Statements before Committing Magistrate, ad- 
missibility of—Governing principle—Probative 
value—Conviction, whether legal. 

Once a Court has admitted, on behalf of the 
prosecution, evidence under section 288, Criminal 
Procedure Code, the depositions so admitted are 
just as much evidence for the prosecution in the 
case asthe depositions recorded for the prosecu- 
tion in the Sessions Court. There is nothing in 
section -288, which indicates that there is any 
difference in the probative value of the former 
when compared with the latter. [p. 208, col. 1.] í 

Velliah Konè v. Emperor, 72 Ind. Cas. 599; 43 
M. L. J. 222; 16 L. W. 239; (1992) M. W. N. 506: 
31 M.L. T. 175; 45 M. 766; (1923) A.I. R. (Mj 
20; 24 Cr. L. J. 417, Emperor v. Dwarka Kurmi 
28 A. 683; 3 A. L. J. 852; A. W. N. (1906) 187; 4 
Cr. L. J. 61 and Queen-Empress v. Doraisamy 
Atyar, 24 M. 414; 2 Weir 377, referred to. 

In admitting in evidence under section 288 of the 
Criminal Procedure Code the depositions given in 
the Committing Court, the principle to be observed 
is that where witnesses are so careless of the truth 
as to abandon readily on odth what they had pre- 
viously sworn on oath, their statements on any point 


“should not be accepted without great caution and 


sound judicial reasons. [p. 208, col. 2.] . 
Queen-Empress v. Jadab Das, 27 O. 295; 4 ©: W. 
N. 129; 14 Ind. Dec. (N. s.) 194, Queen-Empress v. 
Jéochi, 21 A. 111; A. W. N. (1898) 196; 9 Ind? Dec. 
(N. S) 780 and Queen-Empress v.eNirmal Das, 22 A. 
445; A. W. N. (1900) 169; 9 Ind. Dec. (N. 8.) 1334. 
referred fo. 3 " 
Where witnesses have retracted in the Sessions 
Court their statements before the Committing 
Court, the proper test is, are there reasonable 
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grounds¥sufficient to satisfy a, judicial mind for 
' holding that the formerjstatements are false and 
the latter true. Such grounds might be corrobora- 
tion by other witnesses but need not necessarily 
beso. Each case must rest on its own evidence. 
[p. 208, col. 2.] ; 3 : 

Unless the Sessions Court is satisfied that 
there are judicial grounds for holding that the 
retraction,in the Sessions Court is false testimony 
and that the statements in the Committing Court 
are true testimony it ought not to admit on 
behalf of fhe prosecution these latter statements 
under section 288 of the Criminal Procedure Code 
at all. [p. 209, col. 1. 

A riot having taken place, both sides were 
challaned, the accused in one case being mostly 
prosecution witnesses in the other. The witnesses 
in both the cases partly resiled in the Sessions 
Court from their statements made before the 
Committing Magistrate and expressed their in- 
ability to identify any of the accused. The Sessions 
Judge, therefore, admitted in evidence the state- 
ments `of these witnesses made ‘before the 'Com- 
mitting Magistrate and convicted the accused on 
the basis of these statements : 

Held, that the Sessions Judge was perfectly 
justified in relying on these statements under 
section. 288, Criminal Procedure Code, and that 
the conviction was not bad in law. [ibid.] 

Appeals against .the orders of the 
Court of Session.of the Godavari Division 
at Rajamundry, in Cases Nos..52 and 51 
of the Calendar for 1922 respectively. 

Messrs. G; Lakshmanna, K. Venkata- 
rama Raju and V. Vijianna, for the 


Appellants. 4 : 
` Mr. J. C. Adam, the Public Prosecutor, 
for the Crown. ` 

JUDGMENT. 

Odgers, J.—Taking Criminal Ap- 
peal No. 40 first, in this case eight of the 
twenty-four accused were convicted by 
the Acting Sessions Judge of Godavari 
Division, as to accused Nos. 2 and 4 to 8 
under section 147, as to accused No. 1 
under sections 326,324 and 148 and as 
to accused No. 3 under sections 324 and 
148, Indian Penal Code. The riot in which 
these persons are held to have taken part 
was a fight between the Panchamas of 
Voolapalli and the Panchamas of Bicca- 
vole, a village close by, and it took place 
about midday on 12th April 1922 at 


the boundary between the two villages. 


The story of the beginning of the 
fight is told by P.W. No. 2 whose 
credibility there is not the least rea- 
son to doubt. He is an Inspector of 
Co-operative Societies, and when on 
tour from Biccavole on the day in 
question. 9th accused -told him that the. 
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Biccavole and Voolapalli” Panchamas had 
quarrels and the Voolapalli people were 


. going to Biecavole: to ‘settle the quarrel, 


It appears that some Voolapalli men had 
married Biccavole wives and had. re- 
fused to fetch ‘them away to ‘their 
houses. P. W. No. 2- was: asked to 
mediate. He agreed, but: thought: it 
would be betterif he had some.support 
and went to fetch the School-Master, 
P. W. No. 9. He' left the two -pirties 
of Panchamas: one on each side of: the 
boundary. There was a  panchayat 
formed, but according to the evidence 
of P. W. No. 2, a Biccavole man whistl- ' 
ed and this was a signal for a general 
fight between the two factions, P. W.. 
No. 2, seeing a fight was imminent, 
went away. He says there were about 
70 of the Voolapalli people and about 
30 or 40 of the Biccavole people. He 
saw no weapons in the hands of either 
party. P. W. No-9 does not give any 
useful evidence as he, seeing the two 
factions sitting opposite to each other.ón 
the boundary, apprehended that there 
would be-a fight and ran &way. That 
there was & fight cannot be disputed. 
The learned Sessions Judge held that. 
accused Nos. 1 and 3 were the leaders of 
the Voolapalli party and that: the fight 
was entirely due to their aotion. D d 
The other case, Criminal Appea 
No. 39, is a case in which certain 
members of the Biccavole party, accused 


‘there Nos. 1, 3, 10, 11 and. 22, have beer 
- convicted, as to accused Nos.1 and 3 


under sections 148 and 324 and as to 
accused Nos. 10, 11 and 22 under 
section 147. The accused in Case No. 39 
are most of the witnesses in the other 
case, Criminal Appeal No. 40. Mr. 
Lakshmanna who appeared for the. 
accused in Criminal Appeal No. 39 
pleaded self-defence largely, I think, 
on the eround that the learned Sessions 
Judge, possibly, rather’ inaccurately, 
says "there is a certain element of, 
self-defence to be considered,” though 
he adds that the doctrine is not, ina 
rioting case, to be ‘discussed: when the 
question is whether'a man is guilty 
or innocent of the, offence of rioting 
It is admitted that there.is no evidence. 
of self-defence on: the record,. The. 
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Statements of the prosecution witnesses’ 
in Criminal Appeal No, 40 were relied 
on but were not put in at -the trial. 
It. does not.seem. to me that the 
defence of self-defenee which must be 
specific and individual in every case 
can be relied on, here where there is good 
evidence to hold that there was a general 
fight between these two parties. The plea 
in Criminal Appeal ‘No. 39 is that the 
. Biccavole „party went to the panchayat 
peacefully and they. got the ‘worst of 
it and that the Voolapalli party were 
the aggressors.. There, is no evidence 
of this whatever.. In fact “what little 
evidence. there. is (óf P..W. No. 2) seems 
to show that the Biccavole party who are 
the accused in Criminal Appeal No. 39 
began the fight as one of their numbers 
sounded a whistle which was the signal 
for the general engagements, : 
.The case would present no 
of interest were it not for the fact 
that the witnesses in both the cases 
partly resiled in ‘the. Sessions Court 
from their. statements made before the 
Committing Magistrate. For instance, 
to take one example from the record 
in Criminal Appeal No. ` 40, P. W. 
No. 4 before the Committing Magistrate's 
Court distinctly stated that the first 


subjeet 


accused cut. him on his right wrist : 


with ,a sword ‘stick, third. accused with 
a sword stick hit him on the shoulder, and 
seventh accused hit him with a stick: on 
his back.. In the Sessions Court” he 
admits there was a fight and: that he 
was injured on his right wrist and 
that it was caused with a knife but 
he could not say who gave him the 
blow. He says the Police forced him 
to tell the Magistrate the seventh accused 
hit him on the back with a' Stick, he 
did not see the first accused strike any- 
body. To take. another example, P. W. 
No. 5 in the. Magistrate's Court says 
. that the first accused stabbed him with 
& knife on, his left palm. In. the 
Sessions Court he said he received a 
knife cut.on the palm of his left hand. 
He did not notice who gave him the 
blow. When he was examined by the 
Oommitting Magistrate he says he was 
confused. P. W. No. 6. says, there was 
a fight, but he does not know how it 


‘blow on the. back with a - knife. 


‘back. : In ‘the Sessions Court 


There is, in my opinion, 
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arose and that some one gave. na a 

e- 
fore the Committing Magistrate he 
said that the first accused chased him 
and cut him with a knife on the 
he said 
that the Police compelled him "to im- 


plicate some one and that was why 
he said that the accused had struck 
him on the back with a knife. P.W. 


No. 7.said in the Sessions Court that he 
received: no injuries that day and that 
he went to the hospital to get the 
wound attended to which is obviously 
false (cf. Exhibit G). P. W. No. 8 said 
in the Sessions Court that he received 
three injuries of which two were caus- 
ed with a knife and the other with 
a Stick. He cannot say who struck 
him. In the Committing. Magistrate's 
Court he said the accused Nos. 1, 7 
and 6 hit him with knives. He also 
says that the Police frightened him. 
The same: unwillingness in the Sessions 
Court to name the man who injured 


each witness is ‘to be observed in 
Criminal Appeal No. 39. It will be 
tedious: to go through the whole of 


the depositions but from whatI have 
quoted above it will be gathered that 
the witnesses "on: the whole admit 
there was' a fight. Most of them admit 
they were injured but when it comes 
to naming the person who injured 
them they say they do not know. 
i ground for 
thinking that these two villagers have 
now composed their quarrel and that 
it was a condition of the settlement 
that none of them should inculpate the 
other when it came to the trial. On 
the best consideration that I can give 
to the facts of the case it appears to 
us that the Sessions Judge was per- 
fectly justified, subject to what will 
be said hereafter, in relying on the 
statements before the Committing 
Magistrate under: section 288, Criminal 
Procedure Code, and in believing those 
statements in -preference to the state- 
ments made by the witnesses in the 
Session” Court when they profess 
ignorance of their assailants. . 
The allegations made in the Sessions 
Court as will be seen are two, (|) that 
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the witnesses were confused when they 
made their statements before the Magis- 
trate and (2) that they were made 
under compulsion by. the Police. But 
the learned Sessions Judge has found 
that there could have been no con- 
‘fusion in their minds over three months 
after the occurrence as they were ex- 
amined by the Magistrate in August 
whereas the occurrence was in April, 
and that the Police ‘compulsion, if it 
existed, would be just as strong in the 
Sessions Court as it was when_ they 
"were examined. The Sessions Judge, 
‘therefore, finds that these two allega- 
tions were entirely unfounded. This 
is the reason given by, him for pre- 
'ferring. the evidence under section 288. 
-But it is objected before us that the 
learned -Sessions Judge was wrong. and 
.'that the evidence under section . 288 
‘ought ‘not, ‘under the circumstances, to 
-have been believed by him as there 
-is nó material corroboration of these 
statements. Several cases were quoted 
. to us on the subject, and I might 

"premise by referring to a case. to which 
P was a party, reported in Velliah Kone 
v. Emperor (1) where it was held that 
‘the effect of section 288 is to place 
the deposition of a witness before the 
Committing Magistrate on exactly the 
‘same footing. with the deposition in 
-the Sessions Court and that it is x 
‘testimony within the meaning © 
colon. 15: of the Evidence Act. The 
learned Vakils for the defence in this 


case quoted before us Queen-Empress v. . 


'eochi (2) and Queen-Empress v. Nirmal 
Das is) eens v. Jeochi (2) 
is to the effect that a conviction can- 
not bé-based solely on the evidence 
"before the Magistrate there. being no 
"other evidence :to  corroborate it. In 
Queen-Empress v. Nirmal Das (3)it was 
‘said "it is difficult to conceive that 
any responsible Tribunalshould permit 
the conviction of a person upon such 


* 

'* Gy 79 Ind. Cas. 529; 43- M. L. J. 222; 16 L. W. 

"ea. 1992) M. W. N. 506; 31 M. L.T. 175; 45 M. 
766: (1923) A. I. R. (M) 20; 24 Cr. Lid. 417. 

(3) 91A. lil; A. W. N. (1808) 196;9 Ind. Dee. 

6 A. 445; A, WN. (1900) 169; 9-Ind. Dec. 

' (s, 8) 1334. - "RS : 
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‘evidence i.e, sectidh 288, if it stood 


by itself" In a later case in the same 
Court Emperor v. Dwarka Kurmi (4) 
in which one of the Judges was the 
Judge who sitting alone decided Queen- 
Empress v. Jeochi (2), it was. held that 
when admitted, the statements under 
section 288 are exactly on the same 
footing as all the other evidence in 
the case, its value being, of course, a 
question for the Tribunal which has to 
decide the case on the evidence. Two 
cases of our own Court were relied on: 
Queen-Empress v. Bharmappa (5) which 
was a case of a retracted.’ confession 
corroborated by depositions ` under 
section 288, ‘the statements made 
before the Magistrate being retracted 
inm the Sessions. It is really an ex- 
ample of what the Bombay High Court 
calls in Queen-Empress v. Gharya (6) 
‘the Madras practice of requiring cor- 
roboration .of a retracted confession ' and 
which it may be noticed the Bombay 
High Court does not follow. In 
Queen-Empress v. Bharmappa (5)- the 
learned Judges held the depositions 
read under section 288 and retracted 
at the trial are not by themselves 
material corroboration of a retracted 
confession. But in Queen-Empress v. 
Doraiswamy Aiyar (7) it was held that 
under section 288 the Court is not 
restricted to using the evidence before 
the Committing Magistrate only for 
.the purpose of contradicting : the wit- 
nesses at the trial. The section was 
intended to enable a Court to read the 
previous evidence as substantive evi- 
dence at the trial where for the pur- 
poses of justice the adoption of such 
a course is found necessary by ‘the 
Judge. The only other case that 
ijs necessary to notice is the one cited 
in King-Emperor v. Bhut Nath Ghose 
(8). that particular case it was held 
that the Sessiohs Judge did not exercise - 
a proper. discretion in acting on the 


(4) 28 A. 683; 3 A. L. J. 852; A. W. N. (1906) 
187; 4 Cr. L. J. 61. $ : 
^ (5) 12 M. 123; 2 Weir 376; 4 Ind. Dec. (N, &) 


9. i d ; 

(6) 19 B. 728; 10 Ind. Dec. (x, &) 487. 

(7) 91 M. 414; 2 Weir 877.0" 
(8) T 0. WUN. 345, oec s. Ao 99 


LI 


(POE: 
“Vol. 81] 
BACHALA PEDA SOMUDU, In re. 


statements under ‘section 288.: It is 
perfectly clear from the later Madras 
ruling.cited above that, in a case like 
‘the present where’ you clearly have a 
conspiracy to suppress the names of 
assailants in the. Sessions Court but 
-you have corroboration of the statements 
‘made únder section 288 in all material 
respects except this, the Sessions Judge 
is perfectly justified in order to attain 
the ends of justice in regarding the 
.Statements under: section 288 as sub- 
.stantive evidence at the trial The con- 
tention on behalf of the accused that 
there must be corroboration on the very 
point on which the witnesses have 
-resiled is clearly, in my opinion, wrong. 
If this is necessary then J cannot see 
-any scope for the statements under 
‘section 288. In my opinion all that the 
„earlier cases quoted come to is that where 
you have two equally balanced stories 
‘one story in the Sessions Court and the 
second story, as told, before the Com- 
mitting Magistrate it is, as a matter of 
discretion, unsafe to prefer the latter 
rather than the. former. That is a case 
of .an equal balance of evidence. When 
there is nothing to. show the prepon- 
~derence of one over the other that may 
be a perfectly good doctrine. Whereas 
here you have got general agreement 
ia the two stories the only . difference 
being"in the name of the actual assilant 
of each witness, and such a doctrine is 
'eleary untenable. It, therefore, seems to 
me that the legal point fails. 


- With regard to the facts of the two 
cases I am of opinion that they have been 
fairly found by the Sessions Judge on 
evidence which was available for him 
to consider and I am not'disposed to 
differ from his findings. The first accus- 
ed in Criminal -Appeal No. 40 has been 
given consecutive sentences amounting 
to three years. and the third accused 1$ 
years. It is suggested that these are 
unduly severe. It must be pointed out 
that this was a serious riot in the course 
of which one man of Biccavole party 
died as the result of the injuries received. 
On consideration I'am unable to see 
any reason to remit any part of the 
sentences. I would confirm the convic- 
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tions and sentences and dismiss the 
appeals in each case. ; f 

Wallace, J.—I agree with my learn- 
ed brother for the reasons given by him 
a these appeals should be dismiss- 
é f 


I wish to say something on the point 
of law raised in these two cases. Itis 
quite clear from a comparison of the 
depositions in the Sessions Court of each 
set of witnesses in these two cases with 
their depositions in the Committing 
Court that each eye-witness supported 
his general account of the fight in every 
point-except that of identifying particular 
assailants, and that each with one 
accord in the Sessions Court professed 
his inability to make any such. identi- 
fication of assailants. None of them goes 
so far as to give a categorical denial 
of his former statement that such and 
such an accused person committed such 
and such an act, but'all.say merely 
that they cannot identify particular 
assailants or that they do not remember 
who they were.. When it is noted that 
in Sessions Case. No. 51° of 1992, 13 
out of the 14 eye-witnesses. are accused 
in. Sessions ‘Case No. 52, and that 
in Sessions Case No. 52, 8 out of 
the 9: eye-witnesses . are accused in 
Sessions Case No. 51, the conclusion 
cannot easily be resisted that between 
the hearing in the Committing Court and 
the hearing in the Sessions Court both 
parties came to a mutual agreement 
that each would not in the Sessions 
Court identify as assailants the members 
of the other party. Such a conclusion 
could only be ‘rebutted if there are 
strong: grounds for thinking that the 
identification evidence in the Commit- 
ting Court was due to some coercion or 
undüe influence, and that it. was so 
has been argued before us. It is 
true that in Sessions Case No. 51, 7 
out of the 14 eye-witnesses say that 
Police pressure to identify particular 
assailants was put on them, but three 
others ‘of these witnesses merely say 
their identification in the Committing 
Court was due toa confusion of mind, 
while the other four give no reason at 
all. In Sessions Case No. 52 only one 
eye-witness out of the 9 complains of 
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Police pressure and thé rest give no 
reason. 'The theory of Police pressure 
is untenable, tsince that would have 
been tightened and not relaxed when 
the case came to Sessions. It is further 
very significant that in the Sessions 
Coutt: in both the cases only two out 
of the 23 eye-witnesses were cross- 
exartined at all, and these two were 
only asked a few unimportant questions. 
The defence Pleaders in each ease evi- 
dently were aware from the beginning 
of the hearing of the cases there that 
no eye-witness was going to identify 
any of the accused and, therefore, it was 
not worthwhile cross-examining even on 
the general features of the fight. The 
common: sense conclusion is that in 
order to save one another, the members 
of each party had agreed not to identify 
their assailants in the Se5sions Court, 
that is, they entered into a concerted 
conspiracy to defeat the ends of 
justice.. 
That being the reasonable deduc- 
tion from the facts we have to decide 
whether in such circumstances the lower 
Court was justified. in law in 
admitting under section 288, Criminal 
Procedure Code and using as substantive 
evidence against the accused in each 
case the evidence of identification givan 
in the Committing Court, such evidence 
of identification’ being lacking in the 
depositions given. before it. It is hardly 
necessary. to emphasise here that, once 
a Court has admitted on behalf of the 
prosecution evidence under section 288, 
.the depositions so admitted are just as 
much evidence for the prosecution in 
the case as the depositon recorded for 
the prosecution, in the Sessions Court. 
There is nothing in section 288 which 
indicates that there is any difference 
in the probative value of the former 
when compared with the latter. See 
Velliah Kone v. Emperor (1), Emperor v. 
Dwarka Kurmi (4) and Queen-Empress v. 
Doraiswamy Aiyar (T) Whether the 
*Court is justified in admitting under 
section:288 with mechanical ‘regularity 
depositions given in the Committing 
Court of any and every witness who 
retracts: in the Sessions Court is a ques- 

tion to which I shall come later, 
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We have beer referred in argument 
at the Bar to various cases from which 
it is sought to deduce a general pro- 
position that a conviction by a Sessions 
Court based wholly on depositions 
admitted under section 288 is bad in 
law. We have not been referred toany 
ruling which lAys down any such broad 
proposition. The broad principle to be 
observed clearly is that where witnesses 
are so careless of the truth as to 
abandon readily on oath what they have 
previously sworn on oath, their statements 
on any point should not be accepted 
without great caution and sound judicial 
reasons for accepting as true anything 


they have said. Sometimes this princi- 


ple has been interpreted in particular 
cases to mean that sound judicial rea-. 
sons are absent unless there is independ- 
ent corroboration on material particulars. 
See Queen-Empress v. Jadub Das (9), 
Queen-Empress v. Jeochi (2) and Queen- 
Empress v. Nirmal Das (3). That that is 
&ruleof practice and not a rule of law 
may be readily seen by taking the ex- 
treme case of a conviction based on the 
uncorroborated evidence of an accomplice 
which conviction is not bad in law. 

An automatic test for the credibili- 
ty of witnesses is not one that can be 


-stated or ought to be stated in statutory 


terms. The test cannot be mechanical, 
but emerges for each case from the 
circumstances and probabilities of that 
case and -is the net result of the effect 
of these on the mind of the Judge 
trying the case. In cases where wit- 
nesses liave .retracted in the Sessions 
Court their statements before the Com- 
mitting Court, the proper test is, "are 
there reasonable grounds, grounds 
sufficient to satisfy a judicial mind, 
for holding that the former statements 
are false and the latter are true?” Such 
grfund might be corroboration by other 
witnesses but need not necessarily be so. 
Each case must rest on its own evidence. 
In my view, however, such grounds 
must be found by the Trying Court and 
put forward by it, as the lower. Court 
has done, as a reason for the admission 


TW 27 C. 295; 1 C. W. N. 129; 14. Ind. Dee, (N. 8.) 


Vol. 81] 


nort 

~ JASWANT SINGH v, EMPEROR, 
against the accused. ofe former statements 
“under; ‘section* 288, Oriminal). Procedure 
Codé,, that is, unless: the’ Sessions Court 

is: satisfied that. there. are judicial 
‘gronnds for. holding. that the retraction 
in, the. Sessions Court i is false testimony 
and: that the ‘statements in the Com- 
‘mitting Court are true testimony it ought 
not tó«-admit on. behalf of. the :prosecu- 
tion: these latter statements under.section 
:288.atall: “And. here“l would follow the 
principle ‘laid ` down in. Quéen-Empress 
v. Jadub Das.(9).in.so. far. as it lays.down. 
-that Statements: are not tobe: mechani- 
ically. placed on the record without some 
‘sufficient. grounds for’: admission Jas I 
shave’ indicáted.. „The Court must be 
satisfied. first that; "there is. something 
tà. show the: ans of. ihe former. state- 
ments? wil ", . 
^ The cases. whieh usually ‘arise are 
"wiere. al few. -withesses: who speak in 
Ahe- Goramitting: ‘Gout’ to . having. seen 


mmt MES 


-the- commission of. a crimé: deny 
Ant thie,” Sessions . Court .their whole 
istory 'and,: 'allége. that they : did ‘not 


see. the : ‘commission of the. crime at 
(All; “and ! ‘im: ‘most of such, cases it 
would be: a sound conclusion’ that’ the 
“evidence? in: ‘neither Court’ is . reliable, 
-iinless: there is. some. olitside corrobora- 
stion: ofthé witnesses in the Committing 
Court: : But- the. present: cases ale véry 
r different: from «: these... Here’ is.a large 
bodiy:-of: evidengé in ‘the ‘Sessions Court 
„to support” ‘thé:.main' story. of the. fight 
sês -given in thé. Corimitting.. Court. upto 
thé: point of the: ' identification: of the 
: assailants. wf Then: the. Witnesses ‘retract 
Be ing themselves acéused in, the’ ‘counter- 
mahd expecting. the benefit .of a 
ar retraction . of. ‘the- eye-witnesses 
‘the. case in. which they themselves 
"rei ‘acouséd; and; as, I have. said, there 
às: no ‘other " régisonable: explanation . for 
heir: retráction". on that sole’ point ¢han 
that they, came to:ia,.cdmpact. with. the 
other! ‘side“‘that the. other’ side : would 
imilarly.: exonerate theni in’ Sessions 
iCourt.; pelt ig’ -impossible ` to resist the 
E éonclusion.. that. their retraction on. the 
‘one point of ‘identification : in the Ses- 
.Sions: Qourt ~is.: a “perjury : ‘designed’ to 
idéfeat ijustice, and ‘that:. the true evi- 
dence ds ) lint. which. Mey: eae in the 
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Committing Court. In these cases, there- 
foré, I find. no difficulty : in ‘agreeing 
with the lower Court, as to whieh ‘are 
the reliable depositions; and on its 
conclusion ' on, that point which was a 
judicial ` one, that Court was perfectly 
Competent to act. lagree, therefore, that 
the ‘Tearned Sessions: Judge’ was amply 
justified in the" cirduinstin¢es "of ‘shege 
cases in accepting as" trie and using 
"tlie evidence of identification of assailants 
given in, the Committing Court by thé bye- 
fitnesses and 'catinot'* accept hé Argu- 
; . put. forward” pelore tùs ` that the 
conviction Based on: ‘that ‘evidence is | bad 
ox pninetifabie | in law: T ae 
Be as QC - Appeals, digmitega. 
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LAHORE HIGH COURT. 
CRRENAL REVISION PETITION: No, 360 
A ook 1994. * 
April 1,1924. 
. Present :—Mr. Justice, Moti, ee 
jJ. ASWANT SIN (GEH PETITIONER 
“versus CU 
.. JEMPEROR RESPONDENT. 
Criminal Procedure. Code par V of. 1898), ss. 195, 
587—Peñal “Code™ (Aet of 71800), s. 188— 
‘ariction' ‘to ` prosecüte—-Particulars, “a sence" tof, 
éffect! of Sanction, absence: ‘of—-Irregularity—Con- 
metion, legality of —Voluritar iy obstructing public 
servant, ' what amounts to ' Public: Juctións," what 


are.” i 

“Section 195 (of the Criminal ‘Procedure Gode 
provides that "the sanction referred? to “in -that 
section may .be expressed . in genéral “terns, and 
need “not name, the: accused person; bui "thàf it 
sbáll,'&0^fat äs “practicible, Specify: the'Court or 
‘other’ plaée “ih: which;-and the occasióii in which, 
the ` offenċe was “êgmmnitted;: “A sanction; : “under 
section ` 7195 "which: omits’to specify the particulars 
required "by" sub-section GY of the séction, is bad 
in law ind a ‘conviction * based on' Suth'saliction is 
"Hiüble-to'be set "aside int revision by the High Cdart. 
9:211? 001: 2.):-* ed D 

“1 The absence . of the sanction require by. Bec- 
tion’ 195 of the Criminal ‘Proceduré Code, is not" & 
‘défect” which’ can "pe tured by “the Drovisiotis of 
‘gectidn | 537'' of the" Criminal! Pon “Code. 
[p. 211, col. 1] 

0 The-useé of the word ‘ "voluntarily" in section, 186 
of, the :Penal’ Code indicates" that the Legislature 
contemplated” the comimission of “some "Overt ‘act 
‘of obstruction, ‘and did not ‘intend ‘to! n penál 
mere pt cóndiot. [p^ 222, ool. 11. ESTAS 


à 
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Queen-Empress v. Sammanna, 15 .M: 221,2 M. 
L. J. 120; 1-Weir 133; 3 Ind: Dec. (y: 6.)509, relied 
on. . P. . x 4 » g 
The “public functions” contemplated’ by'seó- 
iion 186 of the ‘Penal Code mean legal or legiti- 
mately authorised public functions, and zare not 
intended to cover any act that a public functionary 
‘may choose to take upon himself to perform, and 
‘the mere fact ofa public servant believing ‘thas 
he is Écting in the discharge-of: his -duties, is not 
sufficient to: make resistance or obstruction to 
him amount to an offente within the meaning of the 
section. [p. 212, cols. 31 & 2.]. . eot 
King-Empéror v. Himayat Ali, 10. P. R. 1905 
'Cr.; 68 P. L. R. 1905; 2 Or. L. J. 64, Queen-Empress 
v. Tulsiram, 18 -B. 168; 7 Ind. Dec. (x: s.) . 112, 
Abdul Gafur y. Queen-Empvess,23 C. 896; 12 Ind. 
Dee: (N. s.) 595, relied on. : 2 
Petition for revision under section 439 
of the Criminal Procedure Oode.of.an 
order of the Sessions Judge, Amritsar, 
dated the.17th January 1924, confirming 
that of the Magistrate, First Class, 
Amritsar, dated 31st August 1923. , à 
Bakhshi Tek Chand, for the Appellant. 
Mr. C. H. Noad, Government Advo- 
cate, for the Respondent.: ^ ` / 


JUDGMENT.—Thisis-an application 
for revision of an appellate order passed 
by the Sessions Judge of Amritsar, dated 
the 17th of January 1924. The petitioner, 
Jaswant Singh, who is-a- jeweller, has 
been found guilty- `of an offence under 
section” 186 of the Indian Pena] Code, 


‘and sentenced to pay a,fine’ of Rs. 200 
_by-the Trial Magistrate. On ,àppeal his 


convietion has been upheld, but the 
learned Sessions Judge has also found 


‘that the sentence awarded is inadequate 
and that it should: be enhanced- to- thrée 


months’ rigorous: imprisonment- and a 
fine of Rs. 500: He has accordinly refer- 


-'yed’ the ease to this Court under sec- 
tion, 438: óf the' Code ‘of Criminal Pr9- 
‘cedure with the recommendation that the 
' sentence he enhanced as above indicated. 


The application for revision and the re- 


‘ference will-beth bé disposed of by one 


judgment. The facts are fully stated in 
the judgment of the learned Sessions 
Judge and need not be repéated here 
«t length. Briefly statéd, they are as 


. follows :— fe oe 


M... 

On the 10th of May'1923 one Ballia; a 
chowkidar, was stabbed eafly in the morn- 
ing by some person or persons unknown 
in the Taksal Bazar in Amritsar. A large 
crowd collected on the spot and. removed 
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the injiüred' person" fo. the zhouse of. 
the.present petitiouer,. Jaswant: Singh. . 
A ‘report was "sent; to -the Police 
that a-man had been seriouly wounded 
‘on the head by ‘some person or persons 
unknown .and that an : investigation 
should be started at. once. One: Ahmad 
‘Nawaz Khan, a. Sub-Inspector,z was. de- 
.puted to make inquiries,‘ and. he reached 
the spot at.about 9:4; m. . He discovered 
that the injured person’ had+been re- 
moved to the petitioner's’ house known as 
‘the Purani 'laksal,:and: he asked to be 
allowed to go. in and.see the injüred 
person. It is alleged that the door of the; 
house: was shut :from inside: and that. 
Jaswant Singh would not. allow him to 
go in saying that he wanted. to wait for - 
the arrival of Lala Tirath Ram, an 
‘Honorary Magistrate in that-Ildgqa:. It is . 
istated.by the Sub-Inspector that: he. told 
‘Jaswant Singh‘that it.was very necessary 
‘for him to :examine the injured person 
‘and to start investigations without delay,. 
.but.that' in spite of all: what he said 
:Jaswant Singh refused to allow the in- 
‘vestigation to proceed until the:arrival 
cof Lala Tiràth Ram. .The.Sub-Inspector 
further says that he tried.to.get: into the 
: house but was forcibly prévented by the 
‘accused and: his companions from: doing” 


Tug 


“so. The ‘Sub-Inspector thén ‘went to a ` 


‘shop “close by and sent a .télephonie.. 
message to the Deputy . Commissioner - 
.explaining: the situation. .The Deputy 

«Commissioner is. alleged to have said in ` 
reply, that the Sub-Inspector, should.go - 


.to Lala /Tirath Ram and ask'him to speak : 
-to him (the Députy Commissioner) on the 

. phone. 
:meantime arrived and the message of the. 


Lala :Tirath Ram ^had^-im the” 


‘Deputy Commissioner.was.communicated 

to him. It is alleged that Lala 'Tirath: 
‘Ram spoke ‘to the Deputy: Commissioner 
.onethé phone and told the:people who 
:had-collected there that «they should not 
obstruct. the inquiry: and that if they 
"woüld persist in’ doing so the Deputy 
Commissioner: would come and. arrest 
“them; Lala Tirath Ram and the' Sub-. 
-Inspector:then. went into ‘the house -and 
began to record the statement of the 
injured person.» In the meantime the 
Deputy Commissioner and the :Superin- ,. 
tendent of Police also; arrived. It is 
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alleged that the petitionér, Jaswant. 
Singh, was pushing himsélf. inside, and 
the Députy ‘Commissioner ordered. that 
‘he should be “afrested. The First Infor- 
mation Report was lodged-:by Nur Mu- 
hammad, à Constable, and Jaswant Singh 
was challaned under gection 353 of the 
Indian Penal Code. Only three witnesses 
were examined on behalf of the. prosecu- 
tion, namely; Ahmad Nawaz. Khan, 
Sub-Inspeetor of Police (P. W. No. 1); 
. Nur Muharimad, Constable, (P. W. No. 2) 
and Ilami Din, another Constable, (P. W: 
No.3) It was.stated by some of the 
..witnesses that the Sub-Inspector was 
assaulted and.obstructed in the discharge 
of his dutiés, but the Magistrate found that 
the cliarge under section 353 of the Indian 
Penal.Code had not been established and 
‘that the case really fell urider section 186, 
Indian Penal Codé.' The petitioner pro- 
diced a large number of witnesses in 
defencé and denied his presence at the 
time-the Sub-Inspector originally arrived 
on the spot.’ He further stated that ‘the 
Sub-Ingpector was notorious for partiality 
towards the members. of. his own eom- 
munity: and that it was for this reason 
that.the people who had collected at'the 
spot did not want him to investigate the 
case till the arrival of the Magistrate, 
- Lala Tirath Ram. The suggestion that 
the petitioner had obstructed the Sub- 
Inspector in the discharge of his duties 
was repudiated; dnd it was alleged that 
he had not committed any offence. The 
Trial Magistrate held'that the alleged 
obstruction had been fully. proved: pnd 
convicted the petitioner under section: 186 
of the Indian ‘Penat Code. ~ .. | 
~The first conténtion raised by Bakhshi 
Tek Chand on behalf of the petitioner is 
that the conviction“ is illegal, inásmuch 
‘as-there was no sanction as required by 
Section 195 ‘of ithe - Criminal’ Procedure 
Gode. "On behalf of the Crown it is con- 


tended’ that, the verbal, order given by. 


‘the Deputy Commissioner for the arrest 
of the accused was quite sufficient and 
“that in any ease want of sanction was a 
‘mere irregularity’ which could be cured 
"under section 537 of the Criminal Pro- 
-cedure Code., ‘I'am unable to agree with 
‘this contention: ~-Theordér’ given by the 
Deputy, Commissioner was obviously one 
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ior the arrest of. the accuééd-and ‘could 
by'no rheans be,constrded asore accord- 
ing sanction for-his prosecution under 
section 186 of the Indian -Peral Code. 
Section 195 (4) provides that the sanction 
yeferred to in that section may -bé. ex- 
pressed in ‘general terms, and feed: not 


name the accused’ person; but that it. 


bhal, so ‘far: as practicable; speeffy the 
Court. or other place in whieh, and the 
occasion in which; the offerte was com- 
mitted. : The‘order given for the- arrest 

of the petitionef obviously does nof fulfil 

the requirements of this séttion and 

cannot, therefore, be corisidered- suffici- 
ent. Ib has been repeatedly -held. that 
sanction under section 195 which omits 

to specify the particulars required by. 
sub-section (4) is bad in law arid that a 
ednviction based: on such" a-safctionig, 
liable to be set-aside in revision by the’ 
High Courts’. - epus TEHETI o e 
: The other contention, namely; that the 
defect was a mere irregularity-and that it 
could be cured ‘by the provisions of 
section 537 'of the Crirhinal Proéedure 
‘Code, is completely disposed-of by the 
case of Emperor v. Mathura Singh (1). 
In that case an.aecused'was-sent up for 
trial before'a Deputy Mágistrate/ charged 
with sections 353 and 147 of the. Indian 
Penal Code. ‘The cáse had been taken 
up by the.Police' in consequénce ‘of ‘a 
letter addressed to them bf a Civil Court 
making ‘certain, allegations ‘against - the 
accused: In the result the accused. was 
convicted of an offence under. section: 186 
of the Indian. Penal Code. 'Tt?was. held 
‘that, the conviction was illegal inasmuch 
‘as the complaint or Sanction required by, 
section 195 of the Code of Crifninal-Pro 

‘cedure was wanting, and. thatthe defect 
was not cured by the provisions of sec- 
tion, 537 of the Code. f Bu 


' Next it was contended. that-even if 


‘the facts alleged by the prosecution weré © 


substantially. correct’ the case did not 


‘fall within the purview ‘of section 186‘ of 
‘the Indian Penal’ Code. Section 186 is 


in the ,following "terms —— Whoever 
voluntarily obstructs any “public:sêrvant 
in the. dischargé of his public- functions 
shall be punished with imprisonment of 


e s -> a 


() A. W. N. (1908) 266; 1 Or, LMG. 
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either : idescription, for a, term, which may 
extend, to three months, or "with" fine 
which . „may extend, to" five | hundred 
rupees,! or with both. ” Itis obvious, that 
the:section, contempletes two things :; — 
(1) ‘That there: was; voluntary obstruc- 
tionite a public, seryant; and = |," 
. (2). that, such obstruction was, in the 
dischmgs of: Publi. functions. of Buch 


KALA Padi on pod eat “of. "ne petitioner 
which, could: .be, made punishable , "under 
section:. 186, of. the. Indian Peral; ‘Code: 
As. held in Queen-Emvpress y Y | Sammainna, 
(2) bhei use of ,the' word voluntarily i 1n- 
dicates that, the, ‘Legislature. contemplated 
the, ,commission ,, of. some overt, ” act "of 
obstruction,.and, did, not intend to render 
penal mere passive ‘conduct. Almost’ all 
the prosection, sdtnesses, are ‘agreed. that 
the- petitioner: id..not, offer any' actual 
obstruction and that, all that hé did was 
notj.to open the., door of his house ’ ‘and 
to ‘say!that: he. would not. allow the’ "Police 
to ;goin:until. Tala. "Tirath Ram, Honorary 
Magistrate, . "had arrived., "There ` was ho 
intention on. ihe pari" of; the petitioner 
eyn.: dt he was present, to cause any 
obstruction in: the investigation, ‘and 
there - was NO, duty cast upon’ bim under 
the, aw, to open the door of dis house 
tof facilitate ithe entry ‘of ihe" ‘Police 
therein. Lam, therefore, clearly of opinion 
dhat, mo; voluntary, obstr uction was offered 
andi that the requirements ` of section, 186 
of the. “Indian. ‘Penal Cod ‘were not ful- 
filled,,..L,-am, also "very doubtful if thè 
Sub-Insnector,... who - “wanted, to. effect an 
entry, into. the house, was, acing in the 
discharge, of his, public functions Within 
the meaning of section 186, “Indian Penal 
Code. Ther Sub-Inspector | "had no; ‘Search 
warrant,; in. his, possession, “and I fail to 
"underatandunder what Provision. of law 
he :eould,: force, an entry into’ the ' has 
tioner’s, house or; seven; conipel ' Tm" 
open, (the-door oÈ his | house for such’ E 
-heing,. effected. “Tt is |, Well-settled' that 
ERG: publig, £tinetions contemplated. ‘by 
this section, mean, legal’, or legitimately 
.(Q) 15 M. 221; 2 M. L. J. 120; 1 Weir 135; 5 ind. 
Dec. (8, M) S505: ee - 


Qui iba 
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' tion” 186 ‘of ihe "Indian 


8 
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ad 


oa 


authorised. public. ‘functions, "and are not 
intended to cover’ any’ i act, that a' public 
fünctionary may  €hoose to` take: | upon. 
himself’ to perfOrni, "and that/t je mere 
factiof a public gérvant ‘believing that 
he" was, acting‘ in thé "ischrge" ‘of ‘his 
duties ' will not be ‘sufficient ` "tO “make 
resistance or obstruction to Bim, jariotizit 
to an Offence’ within thé meaning of gec- 
Penal” "Code," 


[Vide; King-Eimperor vy. Himayat Ali (3), 
“Queen-Enhipress, v. Tulsi Ram R 5 E 
“Abdul ‘Gafur! "Quieeii- Enipress , (5):] 


Having Tégard "i a ‘these facts "T? ah! of 
opinion ‘that even if any obst iction’ Was 
offered, the case: did “not ‘fal! with Lin the 
purview" of section 186 of “this in 
Peuál'Code, and that thé" Petitioner w wis 
not &üilty. of ally "offence. °°? 

T accept’ the, révi&ioti' and, setting: ‘asia 
the conviction, ücquit the ‘accused, ' "The 
petitióner' is On “bail and’ need’ “not sur: 


render "ió "his LÀ Bond “whieh! n | 
Be disehi ikêt, MM LS 
XR o '* Conviċtioti $ ‘set adde, 


PA L nuatu HE 


'Q).i 10 P. R.! ‘19050m; 68 PLL. R. 2905; VAUL ani 


* 13 B. 168;.7 Ind. Dee. (9 32. 20577 
"(5 23,0. 898; 12 Tad. Déc. G's.) 59520 1077 


D DOTT PE 


2 , " iod V 
d "ate! oc HE I1: non 


"ST 


ul nr bares Fup ott. 444 


ie “PATNA HIGH COURT. ce 
Chis 'Rkvisrox"N0.10 Gate 
eii ce rndfanuary:23,71994: Honig 
Present:—Mr. Justice Poster. - 

2 OHARMAD MARWARE- -Perion 
eroaa ER Pag tat. wersus'" epi au! 
sos BMPEROR-—OPPOSITE Party: 5e 

Criminal trial—Prosecution evidence disbelieved 
Conjectures conviction based on, legality pf. 1... 

,Onfe the prosecution evidence has been refuted 
in a large’ méasure and the’ Magistrate: trusta ihe 


' ‘fate Of the case to'a coudiderativn’ of probabilities, 


:he.is in danger of arriving) sate: Ahe' realm vof ‘con- 
geeture.:[p. 214, col.;1.], ses d Tusce: afi e 
here a, party, comes, into Court, with a story 
"which cannot be believed as to its esential détails, 
hts impossible to rely ón'& patt'of :thó! story” for 
he purpose:of convicting.the &ccused.i[p»214;coli 2.] 
iti Phatali. Singh v.i Emperor, 147. Ind? “Oas: 103; 5 
PL. W. 157; | (1918) „Pat, 288; 19. grub. JJ. 877, 
Telied‘on on. 1 
* PEAK Gs dios £c of egnme # 
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"Wen 4 fhie- ‘greatér’ porgi bf: t the prosecution 
evidencé-is-digbelieved itis not’ opeii to à Magistrate 
to, thine oe 2 storyowhich is;wholly inconsistent. 
with the story, told:by ; the Witnesses, [p. 215, col. Hy 

“Kali “Rhalashi v. Emperor, 19 Idd. Cas. 1002; 1 
G W. - N/538; 14 SER J-34, 'relied on.” 

RN Eads t ees wey H i 7 

Criminal revision dium: a :deeistom of 
thei.. District . Magistrate,’ 


that of the, i Deputy A Magistrate, Bhagal- 
pur, dated the 12th November 1923: - 
. Messrs. : 
for, he:Petitioneri: i : 
fessrs, Aziz: ee ‘A. ‘Sami, for the 
| Complainant. mud 


Uy UDGMEN mo The petitiones c owhs 
à house ifi which’ the complainant who i$ 
á: “Brahman” feits & room. He has been, 
cohyictéd under sSécüons 457 and 354. of 
thie Indian Pénal Gode on. tlie allegations 
that ón'the night of the occurrence ät: A 
A At) He: entéred the room ‘where the com- 


other! haid edt hist somè Government 
Garteitey’ notes.’ "The" wife! résisted and i ij 
the" Struggle’: -SOnié' brdss utensils were 
upet. "This ‘Rave alarm to three persons 
who Wére sleeping’ in .the courtyard, 
namely, the-womán husband (the. com; 
plainant): hist» brothér-in- law. “and his 
serambi Tha “complimant aled, the 
accused's "parent"! ‘to “the ‘spot. and thé 
complaikant land hi$ wife wept, So loudly 
äs t6 attract thé ‘attention of à passer, b 
oni the'ródd butside "That passer’ by. is: á 
AvitnesS svo: deposes: that’ che’ Stopped, io 
enquire what! was thy matter Dik, was 
unable" toer the House’ Beenie, the 
Petitions i. promier Raa locked ed thé: en- 
th ‘nee door m iti isidé. he Trial Court, 
a adohi Class, "Magistrate, d 4d. HO 
difficulty itr accepting n T le. acts 
dllegediant sénténčed 'f the, petitioner . to 
"rigorous Finfrisónmént : for to. months 
gindrb-finebf Re T00 under Section, 457 
Hnd'oneuüonth's ` Ti lwotong- imprisonment 
‘arid a fingof Rs. : 100; ines, section 304, 
Indian Penat Cod ‘the’ imprisonment fo 
run colourréntlys" “Ehe "petitioner, then 
appealéd to the: District “Magistrate who 
dismissed the appeal, though to a large 
“éxteiit be réjected the évidence: . 
.Thepetitioner has“(toved this" Curt 
in revision and I proceed to consider’ in 


. Bhagalpur; 
dated. the:19th December 1923; affirming’ 


„Manuk, Gupta ahd Go e. , Pal, 
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their, order the poinis, raised: T the “first: 
argument) is, that , the; jydgment.of the: 
learned , District ,;. Magistrate. offends 
against principles ordinarily accepted . Am 
the, trial, ot. criminal cases... It. would: 
perhaps be. better, if l-made. reference ab. 
once, to those.. „parts „of the judgment. 
which, a fterwards come under ieonsiderar:, 
tion, The, Jearned - District Magistrate - 
has., ‘rejected the. evidence, ofthe; com: - 
plainant's brother-in-law, his- agent and; 
of, the passerby, on ground: swhich rappear, 
to, me to be 80, clear that they should-have: 
been , given, importance . in, the Original; 
Court, put, after, rejecting; these three. 
witnesses. he, -does...nos- ‘by, any. means: 
reject the whole,of. the. prosecution, case. 
He Saya. ." the conclusion: which I draw: 
from these. facts i is that--the complainant: 
and, his. wife. were, alone inithe- house; that 
there 3 were no other, witnesses exceptothe' 
S22 OÈ., the accused. If ‘theo wife's 
modesty was: outraged. “the complainant; 
Wag helpless. ,, if this; is sp-the story of 
the; complainants 8; waking up his brother- 
inda, andthe. agent, and urging. them.to 
go inío. his wife's room tan; be ignored. 
and also the, fact: that.none of the; “neigh: 
hours, heard. any noise." ~E, have some 
difficulty. in. gathering . ‘the meaning, of 
fhas last sentence; butil surmise, that the 
learned, Mag gistrate,finds.that the: waking 
up; of, ‘the ; brother in-lawi;arid the; agent 
was à Story: which; gan, be ignored and 
that it, is a, fact that the. neighbours did 
noi hean any. noise; but that: fact need: 
not y: h against, the. _proséeusion inae: 
nucl apes the. Offence: Was -Lcommittert 
within, the, ‘house. against help lessyperso ns. 
Then, he, finds, hat the ,proseeution rests 
on, Hig eyience of dhen complainant and 
his.wife He, finds. that, the: xifer had 
often, ree left;alone,in the «house: before 
and; never r,sufferedsany, previous molesta- 
-tion, The ‘question, that had:'te be:con- 
sidered by the. Magistrate was whether 
the, complainant and, his. wife: were -dis 
credited by the: fact, that, the; witnesses 
‘produced were pérjured., Witnésses.’ and 
the “Magistrate: expressly,’ reférs to: the 
‘point... -He dealswith ; the ;:prababilitiés. of 
the.case and; finds that-it is possible;:that 
the ; man, may»aet, on. a; sudden sexual 
‘impulse,shuiting, his 6yes ctor everything 
else but his immediate gratification. But 


Pals 
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the _ strongest argument in congider-. 


ing ` pfobabilities " is, in his opinion, 
that the ' cómplainant , ànd his wife 
being ^?Brahmins and the accused’ 


being (what he calls) a Bania, it would: 


be unlikely. that the husband would 
face‘the humiliation and disgrace aris- 
ing from diselosures,: nor w ould: the wife 
support him. Then he proceeds to re- 
cord ehis findings—“I do not believe 


any evidence of or reference to prosecu-- 


tian witnésses Nos. 2, 3 and 4, ‘still: my 
duty isto arrive at the truth, and I do! 
believe after'. anxious consideration of 
allt the evidence and relying on the 
evidence of the husband and- the wife’ 
that the offence: was: committed”, Mr; 
_.Manuk’ in, putting‘ forward the case of 
the petitioner has pointed out that hére- 
.we have. not merely ‘a’ case where eye- 


"witnesses or witnesses of circumstances 


E been discredited and their exclu- 
"sion from the: ‘Prosecution. ‘case has left: 
"the residue ‘unaffected in itself, though 


. E supported," but it is a- case where 


- 


' ed District Magistrate, 


the eviderce.^is interdependent. "The 


' woman ‘states that she was gagged and 
' assaulted and : 


‘the -noise ‘ made in 
‘the struggle ‘summoned the. other in- 
mates "of the house, . and - that. the 


" aecüsed was” caught: flagrante delicto. 


The argument ‘is that refutation of the 
witnesses’ evidencé is refutation of the 
evidence’ of “the complainant‘ and his 
‘wife -themselves ‘and’ that the ‘Court 
‘has not" considered this - -aspect of -the 
"egger it has treated the case as if it fell 
under -the first ¢afegory- mentioned by 
“Mir. Manük,where éviderice of a’ corro- 
borating witness ‘is discredited, but the 
only. result i is that the’ evidence of the 
witnesses who remain is less. supported, 
‘but in itself cannot’ be said to be refut- 
ed. - -The consequence of this, it is urged, 
is thatthe Oourt has rested not so much 
on the. refuted evidence of" the com- 
plaingnt'and his wife as on pure 'conjec- 
turest + I- haye’ set: out above the main 
arguments. in the judgment of the learn- 
and jt is my 
‘opinion’ that. theré +is>jtstice’ in fhi 
'efiticism. ‘.Once’the evidence of the com- 
^ plainabf and;his: wife has been refuted 
in large measuye; and once the’ Magistrate 
ee ee i thé: case to a ‘consider- 


“se mra < 
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ation ..of probabilitjes: DUM -Magistrate 

is in danger of arriving at the realm of' 
conjecture. I can suggest many other’ 

cojectures besides those which the learn- 

ed Magistrate has hjmself adopted. ID 
suggest some such conjectures without 

ány prejudice and without any belief, 
that any one. of them is true—but 

where such alternative conjectures are’ 

possible, how can it be accepted and a: 
conviction based upon it? Here the 
conjecture. selected by the learned Dis- 

trict Magistrate is that the accused had a: 

sudden. séxual .obsession. and outraged 

defenceless woman. The husband and’ 
wife. were- -helpless and-their only. way 

of escape from the oppression oft- the 
accused was to face the publicity from 

which both the complainant and his, 

wife would other wise have shrunk. That; 
is one conjecture., I proceed to suggest 
others. Let us suppose the case of a 

jealous husband who (whether; his jeal- 

ousy is well-founded. or otherwise) brings 

à false ‘charge against the „person he 

suspects.: Let us “take another case that 

was suggested in the argyment before 

us today; a husband finds his wife, com- . 
mitting adultery, and she, fo escape her 

husband's wrath, accuses him of outrag- 

ing her modesty. There are many possi- 

ble conjectures, any one of which will 

fit in with the, residue -of.-the cage. I 

can imagine a. person accepting one or 
these interpretations as most 
apt to the circumstances: but the point is 
that they will remain conjectures, and 
they arenot the materials for a conviction 
in E crimina] case. .Mr.. Manuk: referred 
to the cases of. Phatali. Singh v. Emperor (1) 

‘and Kalu Khalashi v. Emperor (2). In the 
former case it is lajd down that it is. a 
recognised principle that. where a;party 
‘comes into Court with a, story which 

cannot. be. believed as to ‘its essen-- 
‘tial details, it is impossible fo rely on 
à paft of the story for the -purpose of 

‘convicting the accused; and in the se: 

‘cond. case, the the learned J udges give 

as -4 ground for setting aside the sene 

itenge, that, ii was obvious in that -case 

t (Q)- dr Ind. Cas. 73; 52. L W. 187; 918) Pat. 

288; 19 Cr. 12:3 7.. 

E LP 19 Ind. as: ~1002; n 0. w x 538; is m 

L. J. 314 


rosy oe we wee kar Ta 
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that, in regard to, the origin’ of the 
disturbance and thé cqurse of events, the 
by the J udge 


was wholly inconsistent with the stor y. 


told by-the witnesses, Im my: opinion 
both, these ,cases -indicate aeasons , fon 
setting :aside, the decision of the: learn- 
ed. District Magistrate DOM. under re-, 
vision. 

Tha NER, point ‘taken’ ds that ders 
was noi! sufficient ‘notice giyen .to the 
defence, „tp, meet this: new, case now 
adopted:; by the.” learned. District 
Magistrate: , . The. argument is that the 


‘accused:: met the evidence in the only, 
“way: - possible; ‘namly, ‘by refuting the 
‘prosecution witnesses, and that, he ‘had: 


no'notiee-of the case which has now. 
been: made the foundation for the peti-, 
tionér’siconviction. On the other hand. 
Mr. -Agiz who has been -pérmitted to- 
argue the case on the other side, urges! 
that-thig is not ;&.-:case,of, prejudice. 
at alk -Mhe pred knew. the charge, 
he hadi. to” meet. He knew that- - the: 
had: ‘entered: the room and OU Red the 
woman's “modesty, : and he knew that the 
Magistrate is quite within: his rights 
whénshá, tests the evidence and. sifts the 


story, "byelimination of what is incredi- 
~ ble... X am not inclined: to say whieh, of; 


these: ‘tw6 arguments should prevail; be- 
canse, k baye already found that the 


'eonvietien ;is based on,- conjectures. and. 


that it Should not be:maintained. : 
LEM there is’ one- ‘other; paint remain 
5 ; Ehe ; ‘learned District » Magistrate; 


evidence, and relying or; the:evidence: 


of the husband and : tha wife, that the - 
offencezwas:commiftted". Now, it is asked 


' on the petitioner's side what offence ? 


Where are-the findings of fact-to -indi- 
cate what offence has been found against 
thé petitioner ?. In. this connection 
it is pointed out that as regards many 
of the incidents, the evidence ‘of the 
woman ‘has been held'to be refuted. So 
it is necessary that we should know what 


‘is the ‘residue which has been accepted. 


The struggle resulting in an alarm be- 


“ing given to:the other inmates of the 
house has apparently: been discredited, 
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rded his finding.“ k do believé ` 
` aftér anxious. consideration sof; all the 


t 
t 


The next tinding of fact which ` 'cómes 
before one’s notice: is whether the 
woman was gagged. The importance of 
this question is that it is the only aot, 
pf. the accused which could ‘possibly -be 
intérpreted as a precaution taken to 
keep the trespass concealed from the 


. notice, of. the person entitled to: exclude. 
I refer to *sec- 


or eject the trespasser, 
tion 443 of the Indian Penal. 
There is in fact no finding 
point; and it.is at: once open to the 


Code. 


petitioner to argue that.the. Magistrate. 


on*this. 


never-applied his mind to a considera-- 


tion of the legal elements of the offence 
of lurking houge trespass. So it 


tion 451 does. not, rest on any findings 
of fact. The argument is fortified by 


-the ^ circumstances. -in ‘this particular 


case, It was most, necessary to know 
which, findings of fact remained after the 
Magistrate had: himself. admitted that a 
large. pen, -of othe: Story had been 're-, 
futed.- 

, The application is allowed, The con-. 
viction and sentences are set: aside. The. 
petitioner shall be. discharged. from his, 
bail and set at liberty and "the fine, if, 
paid, Shall be sekung, 


t 


Zae, : Conpiction set nnde 


Pere 
"ALLAHABAD. HIGH COURT. 
£ | (CRIMINAL) REFERENCE No. 559 "OF 1923. 
.. October 26,-1923--- 

— Mr. Justice Suldixtan, and! 
o ^0: rM Justice Ryves> N 

Dp EMPEROR ONE : 
FRINGE 22 a WOTGUS 0007 j 
ZALADIN—Acòuseb, 


pe esent: 


is 
argued, that. the, conviction’ under sec-: 


` 


7 Arms Meb (XT of ~1878); s: ‘4e—-Hinply cart "idge, 


whether ammunition. 
Empty cartridges come. within the ‘definition of 
ammunition given in section 4 Of the Arms Act. 


Jaman: Khan- x. . Emperor, 90 .PzR. 1890 Or; “5 


followed. 

Criminal, reference made by the Dis- 
trict Magistrate, Agar E ‘the 3rd 
October 1999, eme ES 
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o. gs EMPEROR V. ALADIN, ee 
CREFÉRRING ORDER -if Ann 
cáse the. acctived bas been convicted winder 
section 19 (f) of Act XI of 1878: (Attis Act) 
for hi HE best in “possession” of three 
éthpty cartridge cases ‘without’ d licere; 
The ‘defence pt forward by the’ aocused 
Was that he Hdd picked thet up oti the 
road’ without, knowing What they’ were: 
Hé Was, However, éóttvictéd and sentenced 
ti sik Weelts’ rigorous imprisoiinght. 
"hé Digtiict Magisttate « takitig "thé 
few that empty ‘cartridges. like’ these do 
“rih ene ‘within the definition of niri te 
iion 5 ‘piven ii’ “parar abi ag ot. the 
Act, ‘thas’. reférted - this: “cae tö: the "High 
Cort; “and Hag’ relied . on an‘ old case of 
thé S'Pütijab Chief ‘Coutt, J amah; Khan Y. 
Emperor 1): 

iile Punjab 1 tase two dudes of dis 

eu ief: Ooutt expressed the view 

pty case Wal: IHGrOly' d case 
Or Hoof and: that" théféfore; an 
empty vase of än exploded: cattiidgg would 
noi be ,called a part of ammunition, or 
allitiiriition. | "PRE ëàsë c “could”. ‘ot. be 
tied into amin tittition Ww ‘ithout’ a füptlier 
elüboiáte process "of Attila “ih 
sion vais. aif fite te with Soner : And 
shot. They pointed: ‘Ste that dn empty 
cartridge case, was per se a harmless 
' articlé; though it was capable of-hold- 
ing ammunition. They also remarked 
that if exploded cartridges were treated 
as ammunition, then “any beater who 
picked up used cartridges thrown away 
by his employer would be guilty of the 
offence. 
This case was, however, dissented from 
by T'üdbállys., ‘tthe čase of Baldé. Sihgh 
v. Eftperor’: (2), following "a case’ of: the 
Bombay High: Court; namely) Emperor v. 
Ibráhim Alibhoy (3): / In :thesé two Tast 
. mentioned cases’ it was! héld that the 
empty case of an.exploded.cártfidge was 
part of ammunition within the meaning of 
section 4 of. the Aet- 27 

‘As’ the ‘case raises a point à sufficient 
importance, and itis notorious that, many’ 
people Without | & proper. license do pick 
up enipty cases of exploded. cartridges, 





























d a 5. 1890. on 


tnd, Cas. 405: 7 y Ld. Be 10 “Or. i.d 
573; 32 A. 1 


MO) iban L. R. 474; 2 Or. L. J. 449. 
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8 perau 


Emperor (9). Iri jour o 


u 
it ‘seems to me's ‘désitable: that titel 
should bé a "olea: protiotimóetnent by 


. Berich of two F üdges. - 


'Às- the sentence: imposed wasa sion 
one, and in any, case ihe "'offéricé dia 
miittéd by the accused! was not ofa very 
serious natiire;. itis possible that evéti 
if his conviction is upheld, the senteiice 
may be rédiiced:: -I accordingly direct 
that He -bée'..released “on” Tail to. thé 
siitisfaction, of the- District: = 
pending the disposal of this’ téferénce? ie 

: Let this referericé be laid before bu 
J udges: for disposal. - 

-JUDGMENT. This i is; E. jelanan 
by the, lédrnéd “District : “Magistrate: : of 
Agra recorhinétidiig that ‘the conviction 
of “Aladin under! section 19 (f). "ot the 
Arins ' Act- bë- ‘quashed. « ‘Aladin n was 
prosecuted for having in: His possession 
three empty cartridge cases!’ “He owas 
Gonvicted arid. sentenced Dy the: ‘Deputy 
Magistrate to six weeks" rigülous init 
prisonment. P | 

Tt se&ms to us that ehipty ca sid is 
doihe within the defmitio- Of dii 
tióh in section 4 ‘of thé Aet; dide 
follow the view. laid down by a:léattied. 
Judge of .this Court ' in:'Baldeo Sangki: 

i ny therefore; 

We think! 






















the Conviction was ‘Tight 
however, that the sentatice’ Was together 
excessive: In‘ our “opifiion, di fine: would — 
hive béen more appropriate: than’ à sen- 
tence of rigorous. iniprisohhient: ‘fori this 
offence. “As the: accised'. häst alréady 
Sérvéd: some part of His: ien "we alter. 
the Sentence to. thè terni ‘already: Served. 
AS. he ison bail lié: need: not: surrenders 
Let the. papéis be returliéd. Uis tive 
Uk 8: D. Ss Conviction’ maintained o 

"u | -Sentence reduceit. J0 


ANa AN ka) id NU 


QN. 
Vol. à] 
BAKSHI T. EMPEROR. 
1 rS bui uj FALE ERI A IA A LE, 
ALLAHABAD’ ‘HIGH COURT. 
. | ORIMINAL REVIstON' Now 316 oF 1923. 
en da T July 43; 192322 a NG 
Present bs J'üstice. Daniels 
BARSHI-—A»PbrtOANT 
hag. eit UMS i aversus . alee C dea 
EMPEROR-—Oprosrrs. PARTY. 
CrimihalKProcédure Codé LAWU 18989), së: 195, 
208—Pénal » Céde;" (Act XLV. gf., 1860), ss. 182, 
211—False ting (0. Police Comp Slavi in 
CourtzProgec ution » under, Vans 182--Sanction, 
whéthers*nee Soiry—Complaané, “nisi èf on 
Police tépórt, legally Of. ioi RA assi REM 
Where a person giyen false, information "to the 
B Foli lige and: subsequenti 1 yy E. un ,Acomplaint - in 
Court, the fact, o£ ahis, hagin g made. a complaint 
is n parato ‘the,Court eeds, with, the trial 
A the "offence m Section 182 “of ilie Penal 
E 218 eol. 1 


54 X 





MAN: ye M WEN t 

For AG tha. Cas. 98, 17. 3 1558, 
ft P x 3. E "io an i HE 
ürüüwar Pal v. Emperor, 1 6 Ind. bas MUS d 


A; 22310. 153 T S1 ILOr. D. RE 702, eds 
NO um ion vis necessary, "dor" a; proseaition, in 
respec ‘an,.offence under section 182, of tiie 
Penal bas. p. 217, col! 2] 
nLayabullah v; Emperor, 36. Ind, Cas.: i dio 
1a 2t "Qul; 3. 134420 0a W, N. , 126 A 18, 0E P 
Aeon v Adan RM TATE a Ind: ‘Gas. 
v. ria . 650; 20,0; NW. N. 13415 5-0. L; J. 99; 18 
5, relied Ol. .... SAN 
dolls cannot. ibe, rejected - TS “Police Te- 
"mE ‘wit! out fhe complainant being given t an à opbor- 
tunity to prodüce his witnesses. [p. 218, col: 1]. ,.: 
gi Criminal. revision against an order 
dm Mie. Officiating ' ‘District Magistrate, 
ru ükH&bad, latsa thé Bist of May 
19937 
AME. A. D: “bube for’ "Abb Alpia, 
The. Assistant ‘Government, Advocate, 
al thg Opbos dte Party. ` e 


oJ! UDGMENT This ri ria. ah appie 
dich. fort révision uf: an. order .of, the Dis- 
trict Magistrate directing the Trial:Gourt 
to‘proéeed With the -trial.of.the‘accused 
ander wêefion 189, eIndimü Penals. Code. 
It appears that the applicant made. ;:a 
report.ta the Police,-whi¢h: WAS : alleged 
toibe: false: and:.sanetion for,his ! sprose- 
cution:: undef, isection ::182; Indiàp: Penal 
Code; was: duly. :grantedi.. ‘The-applicant 


was iput on;his trial, beford. a Magis-.- 


trate. of: the ‘Second:.Class. - This Magis- 
trate -being of: opinion: that the evidence 


disclosed: am: offence under” section 211,: 


Andian, “Penal. Code, which shes was .in- 
-edmipetent -to.tty; isubmitted:thie-procéed- 
ngg to: thé. Sub-Divisional Officer under 
section 349, Criminal Procedure Code. 


un Courty which was”, “dismissed, , 


tS I Alpii t PIE 
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MOE SSE pa oua Be F P Latah gree 
This .offioex- iiramed ya. an Ee Aie 
section, 211, Indian Penal Code, but,- after 
the: hearing: of. the. „Case Was, ‘complete, 
came; to: the conclusion that | he. „gould 
nob try the accused. On: „this “charge, for 
want;of , previous,. sahetion, by! the Court, 
He, therefore, sent a report to ihe Magis: 
trate, suggesting, that, the , cage. "Should 
be.referned tothe, High... Court, “under 
section:; ears Criminal roped ir Code, 


pare ‘or, note ros Mie could cer- 
tainly. bes, tried, ne fon, AD, offence, under 
sectioni182, Indian. Penal Code, for: which 
he was: originally. Places Lon, trial. and 
directed the: Trying M ‘agistrate jo) Pros 
geed ;with) the, case. pue gainst this;¢ order 
the, applicant has. come in. Fevision “to 
thig Gort: abi Lex) S an 
Where, ai false, charge,is nade, ‘to, i ie 
Bolice. and, mat, 4o. a,. Court, ja perusal 
of ,section-195,. Criminal, rocedure, Code, 
makes, it. clear; that ng; isanction ,.i is , re- 
quired, The. Calcutta High. “Court. a 
however, held in a). Series, of, Gases; 
which: it. is, sufficient, to. mention, n: 
case. of Tayebullah.. RN Emperor (D); E 
Brown.y. Ananda Lal, Mullick. (2). that 
where. an.,accused, person, has gone; on. “to 
prefer a complaint i in Court, his accusas 
tion .to; the Police. must, be held tà. have 
heen, made in relation, to . the. proceed- 


ings in, Court. Subsequently. instituted 


and that ‘sanction is, therefore, necessary. 
‘A... Bench, of , this Court, Jin. Hardawa 
Ral y: Emperor, (3) wasi inclined: : fo the 
saine, View. -Now in. this ease thee accus- 
ed. did: “subsequently, make a, “complaint 
though 
the present. prosecution. "has, not, “been 


based: on that complaint, but, asa ‘perusal 


of the charge-sheet shows, on. ihe. original 
report, made at the Police Station on lst- 


PN decora Ata ie 


NECS 4 . ` R S . 
wre a o4. lS E E ' ee re, 


G) 36Ind. Cas. 845;.43 C. 1152; 94 OL, J. 
134; 20 C. W. N. 1265; 18 Cr. L. J. 13. 

(2) 36 Ind. Cas. 857; 44 C. 650; 20 C. W.N. 
1347; 25 C. L. J. 59; 18 Or. L. J. 25. 

G 16 Ind. Cas. 510; 34 A. 522; 10 A. L. J. 61; 13 
Or. L. J. 702. 


218, 
|. AMBAYARA- GOUNDAN, In ve. - 


Séptember last. The present case is, how- 
ever, almost exactly covered by the deci- 
sion in Mula v. Emperor (4). There also 
the accused was charged in the first 
instancé under section 182, Indian Penal 
Code, before a Magistrate of 'the Secónd 
Class. That Magistrate returned the re- 
cord to the District Magistrate on the 
ground that’ the ‘accused-had cominitted 
an offence tinder -section 211, Indian 
Penal Code, which he was not authorised 
to try. . The District Magistrate, as-in 
this case, directed the trial to -proceed: 
This Court in revision upheld the order 
on the ground that the accused's having 
subsequently made a complaint in Court 
was no bar.to the Court's proceeding 
with thé trial of the offence under sec- 
tion 182, Indian Penal Code. It. is in- 
teresting to note that the Judge who 
decided this case was one of the Judges 
who had previously: decided the ease of 
Hardawar Pal v. Emperor (8). Iw this 
case the facts alleged. by the prosecution; 
Whether they amount to an offence under 
section. 211, Indian Penal Code; of not, 
undoübtedly constituté àn offence urider 
section 182, Indian Penal Code. - It -was 
in respect of this offence that the present 
trial was commenced., ‘In my opinion no 
useful purpose would be servéd by, quash- 
ing th .present proceedings and requir: 
ing the accused to be put-on- his trial 
: afreslt after all the evidence has been re- 
corded, ^. ^ . s. YOUR TT 
* Théreis one further objection’ which 
it is necessary to notice. The complaint 
' which the accused filed in- Court ‘was_re- 
- jected ón “a Police report without -his 


` being “given an opportunity “to produce 


"his Witnesses. This is contrary to the 
rulings‘ of this Court, but any objection 
‘on this:score should have been“ taken'at 
‘an earlier stage and not when the trial of 
the ‘accused jg practically congluded.: — 
, For'the above reagons I dismiss the pre- 
‘sent-application. , ae ENS 
Conse frusta Orgel BAT E Sor ae E, 
Z. K. ` Application dismissed. 

(4) 49 Ind. Cas. 98; 17 °A. L. J. 32; 20 Or. L. J, 
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MADRAS HIGH COURT. 
CRIMINAL Revision Cases Nos. 459 
] .. .AND.460 or .1923. . 
(CriminaL Revision PrrITIONS Nos. 357 
` ‘ann 358 oF 1923. - : 
. October 25, 1993. 
: Present :—Mr. Justice Odgers and 
Mr. Justice Wallace. 
In re AMBAYARA GOUNDAN-— ^ 
AccusED—PETITIONER IN Cz, R. C. No. 459 


i OF 1923. . 

In re. PACHAMUTHU GOUNDAN— . 
ACCUSED—PETITIONER IN Or. R. C. No. 460 

. ór 1923. D 6 

Criminal! Procedure! Code (Act V of 1898);- 
ss. 190 (a), 200-—Cognisance of case om complaint, .. 
when táken--Omission to examine complainant— ` 
Irregulárity. " : ` : M 
. Under sectioh'.190 (a) of.the Criminal Procedure 
Code ‘a Magistrate -takes: cognisance' of a case 
before he examines .the complainant under section ` 
200 of the Code. [p. 219; col. 1]. ` . . 
. The omission to examine a complainant on oath ` 
under seption 200 ofthe Criminal Procedure Opde 
is a mére irregularity coveréd by séction 537 of the’ 
Code. [ibid] .. "T ae Ode 


Queen-Empress v. Monu, .11 M. 443; 2 Weir 998; «i 


4 Ind: Dec. (y. 8.), 309, In re Velu Nathan, 12 Ind; 
Cas. 526; 35 M«.606; 10 M. L. T: 573; 92 M. L. J; 
155; 1911) 2M. W. N. 356; 12- Or. LJ. 550 and ` 
In re Ramaswamy . Iyengar, 69 -Ind. Cas. -3717-43 | 

W. NBBL. 


bf the, Code of Criminal | Proceduréjti+ 


1898, praying thé High Court to ‘revise’: 
the orders- of the. Court -of-.the Sub- 
Divisional Magistrate, Salem, in'Crimi-- 
nal Appeals Nos..7 dnd 9 of 1993, 
preferred against :thé; orders: of thé 
Court'of the Stationary Sub-Magistrate of 
Salem in-C. C. Nos. 838 and 8370 1932 
on : na MM 
(OMiTOR.S Kuppuswaniy Aiyar, for Mrs 
8. ' Muthiah Mudaliar, for ‘the . Peti- 
‘tioners;. | l LAE a 3 uus 
"The: Public Prosecutor, for the Crown. 
` -ORDER.—The objection taken is that 
the whole procedure is. illegal in toto: 
"Thé prosecution was. initiáted by the. 
Forest Range Officer, Atur, and :the 
‘accused were charged’ with: grazing 50 
‘goats in the Gódamalai Reserve on: 7th 
July:1922. The Forest :Range Officer 
"was ‘not examined ‘on oath under section 
‘200, Criminal Procedure Code,and under 


‘the ‘present ‘anlended Criminal Procedure 


1 
ew rs 


Vol. 81] 
ARUMUGAM:PILLAI, In re. 
Code there-is no -question that. this: is 
not required. It'is $aid that this is an 
illegality and not an irregularity. -It is 
also said that .the Magistrate, had no 


cognisance of this case under ..seection 


190 of the Code of Criminal Procedure. 
There is no, doubt that this. is wrong, 
the terms of the section show that a 
Magistrate has cognisance before he 
examines the complainant under sec- 
tion 200. That the omission to examine 
complainant is a mere irregularity is 


-borne out by the decision. in Queen- 


Empress v. Monw (1), where it - was 
held that the omission to examine the 
Thasildar under section 200 was a mere 
irregularity. The point is also taken in 
In re Velu Nathan (2), but that is a 
question of dismissal under section 203. 
As Ramesam, J., points out in In re 
Ramaswamy Iyengar (3), the person 
prejudiced. -by- fe. irregularity is- the 
complainant and when the ease ends in 
a conviction, lie has no grievànce and 
the accused eannot in general complain 
of the irregularity as the omission ` to 
take a sworn statenient from complain- 
ant cannot prejudice the accused. The 
complainant is not examined -and it 
must be a matter of evidence to be 
decided by the Court, héaring the case, 
as to, whether the evidence without that 


.of the complainant is sufficient for ‘a 
‘conviction. We think, this 


irregularity and that the accused has 


not been prejudiced by the‘ omission 


_under--section 537, Criminal’. Procedure 


Oode;;ànd . that’. this: point. must fail. 


- Two.other points raised before us were 
‘not taken in the ‘revision petitions and 
"must, therefore, fail. These. Criminal 


See cee Se 


- 920..(1922) M. W. ^N: 681; (1922) A. I. 
.28 05, L, J. 691... 


“revision petitions must be dismissed. 


VEN V. E * Š s 3 Y i 

ZSO - Petitions dismissed. . 

D 11M.’ 443; 2 Weir 238; 4 Ind: Dec: (w.s) 
309. “3; p : 


' (2). 12 Ind. Cas: 526; 35 M. 606; 10 M. L. T. 573; 
. L. J. 155; (1811) 2 M.W. N. 486; 12 Or. 

L. -J.-580, = a, » NY » 

(33:89 Ind. Cas. 371; 43 M. L. J. 710; 16 L. W. 


stopp bs 
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MADRAS HIGH COURT.. 
Civit Revision PETITION No. 35] 
. . °oF 1922. |, 
December 4, 1922. 
Present :—Mr. Justice Spencer. 
In re ARUMUGAM PILLAI— 
Bm PETITIONER, A 
Criminal Procedure Code (Act V of 1898), s. 476 
—Penal Code (Act XLV of 1860), ss. 193, 196— 
Sanction for ,prosecution—Proceedings after ex 
parte decree set aside, whether continuation fof 


earlier proceedings—False statement made before 
ex parte decree. ; ^ 

The trial of a suit, after an ex parte decree 
against the defendant ‘is set aside, must be 
regarded as the continuation of the trial which 
‘ended in the ex parte. decree for the - plaintiff 
and it is competent to the Court at the time 
ofthe final disposal of the suit to accord sanc- 
tion under section 476 of the Criminal Procedure 
Code for the prosecution of a witness who ‘gave 
evidence before the ex parte decree was passed 
for offences under sections 193 and 196 of the 
Penal Code. [p. 220, cols. 1 & 2.] . eu 
. Aiyakannu Pillai v. Emperor, 1 Ind. Cas. 597; 
32 M.49; 19M. L. J. 42; 4 M. L. T. 404; 9 Cr. L. 
J. 4l and Inre Padambha Hebbara, 50.Ynd. Cas. 
485; 42 M. 422; 9 L. W. 315; 36 M. L. J. 352; 25 M. 
.L. T. 296; (1919) M. W. N. 223; .20 Or. L. J. 309, 
distinguished. ' SS i 


Petition; under séction 107 of the 
‘Government of India Act, praying the 
‘High Court to revise the order of-the~- 
"Court of the District- Munsif, Karur, in 
ʻO. P. ‘No. 6 of 1921, dated the 14th 
‘November 1921. `- Pe v 


FACTS.—One Veerappa-Pillay filed 
“a sujt on a promissory-note in the Dis- 
trict Munsif's Court for Rs. 800 alleged 
“to have been executed by. the deceased 
father:of the minor defendant, a short 
‘time before’ his déath. The suit was 
‘originally decided ex parte. In: exeou- 
‘tion of that decree, a sum ‘of money 
‘standing, to the credit of the defepdant 
“in another suit was attached and 'ülti- 
‘mately the money was drawn out òn. 
‘behalf of the plaintiff: Thereupon, the: 
- defendant's mother applied to -setiaside 


“the ex parte ‘decree alleging that the 


' promissory-note -was a forgery, that -one 
Arumuga Pillai, the petitioner here in, 
the. present petition in the High Coyrt, 

“who was attending to: the. Court wbrk 

. of the deceased-father of thé defendant 


. must have ‚fabricated. it: and. that in 


the service of summons 4. fraud was 


220 INDIAN 
NAGENDRA NATH CHAKRABARTI V. EMPEROR, 


dn her by the said Arumugam 
Spar té debred:: was. set 
age ‘proceeded “tó? ‘trial. 
Mühsif found that 


ractised. 
Pillai B her ix 
'asidé “and” i Dist : 
learned Distri 

us pronote Süd." og Was a'forgery, that 
plaintiff who wasit brother-in-law of 
the said’ Arimuka Pita “was tim posed 
upon by the, latter, bat ho pronote was 
‘att “all, Gate in plaintiff's favour" ‘and 
tha Sie. institution, of thé BG. the 
original: ex ; pates trial and execution 
rat “were. part: of &- scheme: .of 
y the said Arumugaii; ‘Pillai: to 
Hiniself,,, aiid , Aie. Qoi" X while 


gave’ . notice,s; a 





,DY, 


eB. 


LUN guithe mit; as 


[o us 





‘Arurhuga: to: show cause why. proces 
ings “should. tiot "Bb, teen mailer bi i 
uri Ue Leo He ipse mL. Puede i 


PAS this! or" dr Ld ss 


m 


ERO! 


E kl Mahan d 
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tion ofthe; ‘tal at: bo same Suit RUE 


_ for: the plaint- 


if, «4 
L Bi {Phe definition, of, “judicial, proceeding” 

T en A. (mm) Criminal, Procedure 
Gode; is;not opposed. to,this Yiew;, «c 
dcn Wr timen of. dismissing; ‘the, suit, 
sihe. District, ;Munsit. commenced , to ‘take 
action; under; section 476 „Criminal . .Pro- 
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aa 


, às; “61, 
to’ be 
granted Under-trial. prisoners; Police! (ireport. im 
s. 190- (b), meaning. of Bail, when to be gnanted— 
"Object of hail Tests to be applied. ' 1 

-The 'power of reriand uidér ` "gectioi 167 of ‘the 
riminal:: ‘Procedure “Code is"! given i: to’ detain 


.jprisoners in custody. while the Police: make thein- 


vestigation, and i in, :& (Proper, case, ito gommence the 


, inquiry, but ‘the ‘period of detention, is. limited, to 
‘fifteen ddys'in Hil. 


But the éustody ihentioned i iú- 

section -344 of ithe. '‘Codé ‘is quite! diffárént: and- fis 

intended for under-trial prisoners. [p. 993,:601; 2.] 
Section 170, Criminal.Procedure Code, authorises 


- , the Police Officer, if there , is evidence or reasonable 


ground ‘for‘suspicion, to” forward the àccused..to 
B Magistrate empowered - to.take.cognizance of an 
‘offence eon: ‘Police Xeport. Chen, ‘únder, agction 344 


5 ‘of the Còde: an E pd be made. for’ cause 


Code and to the requirements of justice generally, 
is that an accused person should be brought before 
a Magistrate competent to try, or commit with as 
little delay as possible. [p. 223, col. 2; p. 224, col. 1] 
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Ponnusami Chetty | v." Qugen, 6 M. 69; 6 Ind. Jur. 
632; 9i Weir--413, 20INd. Dec. (wr: 8)/396, Queen: 
m v. Engadu, 11 M. 98; 2 Weir 142; 4. Ind: 

GC. N S ) 69, Narendra Lal Khan: y: Emperor, 1 
Tat Oe ‘Se 36 0. 166; 13 0. W. N, 43; 9 Or. 
Bid? 175, Ahmad Ali ` DA Eniperor, 30° Tad: Cas. 
993; 16: Gra DF 7059 lI N. 1 R162," ‘relied oh: 
- The expression w$ Police, report " in section. 190 
(b) of the Criminal Procedure Code, before the 
amendment offithe elatise, meant,-a, Police report 
" tha NS aning, of section, 170 of ithe, Qode. 

[5 EUN 1j 


- Ende Seach 190' toy: of thé Criniitial Prbceduré 
Godd, às amended" by Act XVIIHof 1923, a Magis- 
‘trate, ean: take, s0gnisance of laù offence upon; à 
report, f; made by. any P glice, ; Officer, but the report 
must EUN facte whioh | constitute the offence. "A 
meréassértion thdl'an offence Has been '6brdmittêd 
isinbt)enough? {ibid}! taph jaan od 

1 Fhe /mequirements. as ito padi, are to secure “the 
ai Hendance,, of the, accused at, “the trial, and. bail is 

ot ce ishheld’ merely ag E Punishment.” [b. 225, 
tor ei aS 5*4 


ihe proper: test to bea ‘plied inthe ae of 
‘the: question. » Whether, ball should be granted. or 
Xefused, . is Whether. it, jis. -probable that. the party 
will a appear’ ‘to’ take: ‘his’ “trials "Ihe test is: applied 
with’ reférends' to" thé Haturé of thé accusation, the 
natire ‘of thefevidence ii ‘support ‘of the accusation, 
‘the s severity , ofthe punishment Which, , conviction 
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JUDGMENT.—-This. Rules which 
„Was granted by Suhrawardy and Chotz- 
per, II, 0n ‘the? 29th "August ‘1923, ‘calls 
JEDE the: "Bistric "Magistrate | of Alipóre 
'Xo'' show cause why, "the petjtioner 
Nageh draft € ‘Chakrabarti’ should ^" not 
"pe let! out on! ail, VAS" thé Rule has 
"Peeti “opposed " bn! belit of! ‘thé’ 'Crówn, 
“the facts" materifl: forthe! deteriniriation 
f, the dttestion ‘must! be" narrátéd in 
détail: A Put 
i “The! petitioner, who! was "bitestell: 'on 
be 5th Augu isti -1993:I by! Inspectóf. Hérh- 
‘diandra Pahiri ‘Of ‘the ‘Calcutta ' "Police, 
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ings thesé men as’ wel 


UND 


d 


"asserts ‘that he is a » motor mechanic and 


driver and holds : “certificates” of: 
character: from i vatious ‘gentlenien, "niter 
and European, whó hàve ‘employed Jim 
during the’ last ten" years. He. further 
allegés * that at the time of “His arrest 
his ‘house: Was’ thoroughily searched but l 
nothing suspicious or iheriminating Ms 
found. "Thé: petitioner, after his’ gr est 
‘on the 5th "August, is sàid: fo AE heen 
produced ‘on the’ 1681 “Avgnuist’ ‘before % a 
Deputy -Commissiotier of Police to „hom 
Té applied for bail “but the: application 
was refüséd" ' On: thé y" 18th Aügust. an 
application’ for ‘bail'‘was ‘then mac e 
his'behalf to the Chief Presidenoy Vagis- 
‘trate, “but, ‘he! was" informed ‘that his. pro- 
per "Temedy: “was by” habeas < corpus. : "On. 
the ‘20th August the’ petitionér as pro- 
dueéd' for ‘the first ‘tite before the Police 
Migistiate: "Ab ‘Bealdgh, to” whom: he 


applied for bail.’ e Mag pue. Sore 


“upon recorded the: follow 0, 


E 


i Thirty-two’ ‘accused sent’ Hh j eate 
‘under: Bectidiis '400 i and 407 nid x duod 
Code," “They "arë remanded nas DA a 
"th “September - 1993. Confession. alid 
‘search list"ànd ‘diary‘shduld be pioduced 
ito^sliow that. there i is juistificatic on: 
taining them"in custody yr it nd: 
at P od thak date.” 1 ne 
“This Order was taden t è 
a letter’ which was coed bigis ot 
"speétor of Police "Detéétive: Dép: 
‘tot the Pólice^ “Magistrate,” Sealdah 
was’ ' forwarded’ by thè- "Depüty C 
‘sioner: Loft Police- O ED: Thel 
‘in’ m. PRE ‘terms : ^ 
“MI beg to produce ‘béfore "Your 
“the” following’ &céused" who Ws Boe 
"ed un ‘Several i ‘cases’ C of dácoiiies, aya 
for: ‘gain! f dnigging, Yobberies, " : 
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breaking with “thefts; ànd “è es QUE 
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verification and investigation with a viéw 
to their’ prosecution under sections 400 
and 401, Indian Penal Code.” 

Then follow the names of the persons 
produced ; the list includes the name of 
the petitioner who is described as “ Na- 
` gendyanath Chakrabarti alias Nagen 
driver,son of Rasiklal Chakrabarti.” 

Onethe 25th August, an application for 
bail was made on behalf of the petitioner 
to the District and Sessions Judge of the 
24-Parganas. The application was dis- 
missed by the following order: 

“This is an application for bail. It 
appears that the accused was arrested by 
the Calcutta Police and produced after 
several days. before the Magistrate at 
Sealdah who has remanded the accused 
to custody for a fortnight. It is argued 
that only section 344, Criminal Procedure 
Code, is applicable; that refers to the 
stage of the trial. The case is still under 
investigation. The Magistrate does not 
seem to be without jurisdiction in order- 
ing detention of the accused from the 
date on which he was produced before 
him. I donotthink that I should inter- 
fere at this stage. It has transpired 
during the argument that a case under 
section 400 or 401, Indian Penal Code, is 
contemplated against the accused and 
many others. The Magistrate has taken 
time to look round and has called for 
the confessions and diaries to be put 
up before him on the next date fixed. 
Apparently a gang case of some kind is 
contemplated. ‘The accused was placed 
before the Magistrate only five days ago. 
There has not been sufficient time given 
‘to the Magistrate to consider the case 
against the accused. The application is, 
therefore, premature. The application is 
dismissed.” 

An application was thereupon made 
to this Court and the present Rule was 
granted. 

On the 4th' September the petitioner 
was produced for the second time before 
the Police Magistrate of Sealdah, who re- 
corded the following order: : 

“ Confession of one Pramatha Nath Das 
implicating these accused shown and 
some search lists alsoshown. They dis- 
close matérials for remanding the accused 
to custody for another fortnight. For 
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` [1924 


18th September ' 1923. -Accused «as 
before.” os 

On the 18th September the petitioner 
was produced for the thírd time before 
the Police Magistrate of Sealdah who re- 
corded the following order : 


“ Examined one witness Mr. Morshed, 
Deputy Magistrate, Alipur, who is vérity- 
ing. the confession of the prisoner Pra- 
matha Nath Das. He says he will take 
another fortnight to complete the - veri- 
fication. He also held a test .identifica- 
tion in the Alipur Jail. On 4th September 
1923 the confessing prisoner identified 
29 prisoners in this case. He found the 
confessing prisoner Pramatha confounded 
and nervous and held a second -test 
identification on .13th September 1923. 
On this day ‘six more prisoners including 
Hari Das Kanshari whose bail applica- 
tion was fixed for hearing to-day, were 
identified. Mr. Morshed believes that 
the second day's identification was quite 
as good and honest as that of the first 


‘day. One prisoner Bhusan Chandra 


Sarkar was not identified on either date. 
The Police reports that there is no other 
sufficient evidence. against him. . So he 
is released from custody. Tir view of 
the evidence of Mr. Morshed, .the bail 
applications of all the accused including 


.that of Hari Kanshari are rejected. Con- 


sidering’ the evidenée obtained and the 


‘evidence of Mr. Morshed. that he will 


require another fortnight to finish the 
verification and the .fdct' that , further 
evidence’ is likely ‘to, be obtained by a 
remand, all the accused ‚(except Bhusan 
Chandra Sirkar ordered to be released 
from custody) are remanded to custody 
till 2nd October 1923." : 


Besides these materials, the confession 
of Pramath Nath Das has-been placed 
before us. This is a lengthy documént 
covering seventy-five closely written 
pages, written on several days between 
the 8th June and 16th June, that is, 
some weeks before the petitioner was 
arrested on the 5th  August.. Mr. 
Mookerjee has contended before us that, 
on the materials thus accessible, an order 
for release of the petitioner on bail 
Should be made. Before, we deal with 


‘the question, we may refer to the rele- 


Oo 


de 


+ 


: Court.” 


tained in section 344 
‘a remand after a” Magistrate has taken 
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vant provisjon: ‘of dne Criininal Proce- 
dure Code, 

` Section “61 ‘provides, that “no Police 
Officer shall’ detain ‘in éustody a person 
arrested without war¥ant for a longer 
period than, made all thé circumstances 
of the case. 1s reasonable, and such period 
‘shall, not; -in , the absence of à special 
‘order of Magistrate under section 167, 
exceed twenty-four hours exclusive ‘of 
the time necessary for the journey from 
the place of arrest to the Magistrate’s 
`` The ‘period for which a 
Magistrate can authorise the detention 
of the accused person in Police custody 


is fifteen days on the whole, as pre- 


‘scribed by section 167 ‘which is in the 
‘following’ terms: ^ 

“(D Whenever it appears that any 
investigation under this Chapter cannot 


‘be completéd within the period of twenty- 


four hours fixed by section 61, and there 
are grounds för believing. that the ac- 
cusation or information is well-founded, 
the officer in charge of the Police Station 


Shall ‘forthwith transmit to the nearest 
‘Magistrate a copy of the entries in the 


diary hereinafter ‘prescribed relating to 


‘the case, and shall, at the same time, 


forward the accused (if any) to such 
Magistrate, 

(2) ; The Magistrate’ io whom ‘an ac- 
cused, person.is forwarded under this 
section may, ‘whether he has or has not 
jurisdiction to try the case, from time to 
time authorize the detention of the 


‘accused in such custody as such Magis- 
trate thinks fit, for a term not exceeding 


fifteen days in the whole. If he has 


not . jurisdiction to try the case or 


‘commit it for trial, and considers fur- 
‘ther détention ünnecessary, he may order 
‘the .accused to be forwarded toa Magis- 


trate having such jurisdiction. 
(3), A. Magistrate authorising under 


“this section detention in: the custody of 
Abe. Polige ; shall record his reason for so 


doing." 

The next. important provision is con- 
which authorises 
cognisance and .is in the following 
terms : 

“(1) If, from theabsence of a witness, 


or any other reasonable cause, it becomes 
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e 

hecessary or advisable to ‘postpone the 
commencement of, or adjourn, any inquiry 
or trial, the Court may, if‘it-thinks fit, 
by order in writing, , Stating thé reasons 
therefor- from time to: time, ' postpone 
or adjourti the same on such terms as 
it thinks ‘fit, for such time as it considers 
reasonable, and may bya warrant Tomang 
the accused if in custody: 

Provided that no Magistrate shall re- 
mand an accused person to custody under 
this section fora term exceeding fifteen 
days at a time. ' 

(2): Every order made under this sec- 
tion by a Court other than a High Court 
shall be in writing signed by the Presid- 
ing Judge or Magistrate. 

Explanation :—If sufficient evidence 
has been obtained to raise a suspicion 
that the accused may have committed an 
offence, and it appears likely that further 
evidence may be obtained bya remand} 
this is resonable cause for a remand.” 

We have not been informed as to what 
happened to the petitioner between the 
9th August and the 16th August and 
‘whether there wasor was not strict com- 
pliance with the provisions ofsection 61. 
It isalso notclear that the scheme of the 
Code withregard to remands was kept in 
view. The power of remand under sec- 
‘tion 167 is given to detain prisoners in 
custody while the Police make the in- 
vestigation, and i in a proper case, to com- 
mence the inquiry. But the custody 
mentioned in section 344 is quite differ- 
ent and is intended for under-trial pri- 
Sioners. Section 167 gives the Magis- 
trate discretion (recording his reasons) to 
‘remand, from, time to time, but limits 
the period for the exercise of the dis- 
‘cretion to fifteen days in all. Section 
170, Criminal Procedure Code, authorises 
the Police Officer, if there is evidence.or 
reasonable ground for suspicion, to for- 
ward the accused to a Magistrate em- 
towered to take cognizance of an offence 
on Police report. Then, under section 344, 


an application might be made for cause 


Shown as specified there to the proper 
Magistrate’ to postpone the commence- 
ment of the enquiry and remand the 
prisoner. The intention of the Legisla- 
ture, having regard to sections 61 ang 
167 and to the. requirements of justice 
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mental importance’; Pulin Behary Das v. 
Emperor (14); In this case, it is plain 
that there was no compliance with this 
requirement of section 190 (b) either on 
the 4th September or on the 18th Sep- 
tember.’ No facts were stated which if 
proved would constitute offences under 
sections 400 and 401, Indian Penal Code; 
and assertions that offences under those 
sections had been committed could not be 
regarded as compliance with the letter 
or “the | spirit of the law. The substance 
of the matter, consequently, is that the 
petitioner was ‘arrested on the 5th August 
. &nd has been in custody for nearly wo 
months. The provisions of thelaw have not 
beenstrictly followed and though assertions 
have been made, the concrete 5 facts which 
constitute the alle ged offences have not yet 
been specifically ; stated before a Magis- 
trate in conformity with law. We have 
the additional cireumstance-that the con- 
fession of Pramathanath Das was re- 
corded some  weeks.before the accused 
‘was arrested. These facts must be borne 
in mind in the application of the prin- 
‘ciples which regulate the consideration 
of applications for bail. 

It is indisputable that bail is not to be 
withheld merely as a punishment. The’ 
requirements as to bail are to secure the 
attendance of the accused“at the trial; 
E. v. Rose (15) The proper test to. be 
applied in the solution of the question 
whether ‘bail should be ' granted or 
refused, is whether it is probable that 
the party wil appear to take his 
trial: In re Robinson (16), R. v. S. 
Caife (17). ‘Thetest isapplied by refer- 
ence to the following considerations : 

(a) ‘The nature of the accusation; In 
re, Barronet (18), R. v. Butler (19). 

(b The nature of the evidence in 
support ofthe accusation; Im re Robin- 


(14) 16 Ind. Cas. 257; 150. L.J. 517; 16 C. 
Ww. 'N. 1105 ; 13 Cr. L. J. 609. 
i (15) KS 18 Cox, C. O. 717 ; 67 L. J. Q. B. 289; 
8 L 


(16) Tasty 23 L. J. Q. 286; 2 W. R. 424. 
gU (1841) 9 D. P. C. 553; 10 L.J: M. O. 144; 


Y (1893) 1 EL & BL.1; Dears C. O. 51; 22 
c. 2 17 Jur. 184 ; dw. R.6;,93 R. R. 1;. 
lis. B. R 337 
18 
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son (16), R. v. Butler (19), *R. v. Mc 
Cormac (20). 

(c) The sevérity of the punishment 
which conviction will entail; In re 
Robinson (16) and this explains the re- 
luctance of Courts to grant bail on charges 
of. murder; Inve Barthelemy (21), R. v. 
Andrews (22). In this connection we 
may re-call that in England, bail im 
treason or felony is discretionary én the 
‘High Court or Courts having jurisdiction 
to-try the offence; Rv. Mc Cartic (23), 
R. v. Platt (24); on the other hand, bail in 
misdemeanour is said to be of right at 
Common Law ; R. v. Spilsbury (25), R. v. 
Badgar (26), In re Frost (27) see also 
R. v. Crowe (28), R. v. Beardmore (29), 
R. v. Osborne (30), King .v. Fortier (31). 
This distinction is reflected in sections 
496 and 497 of the Criminal Procedure 
Code which treat respectively of the 
grant of bail in cases of what are 
described in the phraseology of the Indian 
‘Legislature as bailable and non-bailable 
offences. 

The substance of the matter is that the 
discretionary power of the Court to 
admit to bail ‘is not arbitrary, but is 
judicial, Manikam Mudali v. Queen (82), 
and is governed by established princi- 
ples. The object of the detention of the 
accused being to secure his appearance 
to abide the sentence of law, the principal 
enquiry is, whether a recognisance would 
effect that end. In seeking an answer to 
this enquiry, Courts have considered the 


(19) (1881) 14 Cox O.C. 530; 8 L. R. (Ir) 
9, 


(20) (1864) 17 Ir. O.L. R. 411. 
(eu (1852) 1 El. & Bl. 8; Deers ; C. C. 60; 29 T, 
C. 25 ; 17 Jur. 184; 1 W.R. 53; 118 E. R. 340, 

e» (1844) 2 D.&L. 10; 13 L. J. M. C. 113; 
1 New Sess. Cas.199; 8 Jur. 779. 

(23) (1859) 11 Ir. C. L. R. 188 at p. 192. 
(24 n 1 Leach 157. 
(25 (1896) 2Q. B.615; 67 L.J. e n 938; 79 
.T.311; 62 J.P. 600; 19 Cox C. G 
NK (1843) 4 Q. B. 468; D. & M. P. ; 19 L. J. 
at 66; 7 Jur. 216; 114 E. R. 975; 4 Gt. T. (N. 8.) 
ut (1888) 4 T. L. R. 757. 
(28) (1829) 4 O. & P. '951. 

29) (1836) 7 C. & P. 497. 
30) (837) 7 C. & P. 799. 

(31) (1902) 13 Q. Quebec K. b 251; 6 Canada 
Cr. Cas. 191; 1 Am. Ann. Cas 

(33) 6 M. 63; 6 Ind. Jur TP E Weir 409; 2 
Ind, Dec. (N. 59 322, 
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seriousness of the charge, the nature of 
the evidence, the severity of the punish- 
ment prescribed for thé offence, and in 
some instances, the character, means and 
standing of the accused ; see R. v. Bennet 
aa, R. v. Atkins (34), R. v. Manning 
(35), In re Woods (36), R. v. Gallagher (37), 
R. v. Stewart (38). 

Seetion 497 of the Criminal Procedure 
Code leaves ample room for exercise of 
discretion on these lines, and we are in 
agreement with the view expressed by 
Mitra, J.. In re Johur Mull (39) and 
Jamini Mullick v. Emperor (40) We 
may also re-call that section 497 has béen 
materially altered by section 136 of Act 
XVIII of 1923 which substitutes the 
words “an offence punishable with 
death or transportation for life’ for the 
words “the offence of which heis accused.” 
This cannot but be regarded as the 
result of a liberalising influence on the 


policy of the Legislature, and the dis- 


cretion of the Courts will henceforth be 
less fettered than before. In the case 
before us, the offences attributed to the 
petitioner are those mentioned in section 
400 and 401, Indian Penal Code. The 
maximum sentence under the former 
section is transportation for life, under 
the latter section, rigorous imprisonment 
for seven years. 


enable it to entertain reasonable grounds 
for believing that the petitioner has 
been guilty of the offences of which he 
is accused. í 

Upon a consideration of all the cir- 
cumstances of the case, we are of opinion 
that the Rule should be made absolute. 
We direct that the petitioner be released 
on bail to the satisfaction of the District 
Magistrate. We fix the amount at 
ee ae with three sureties for Rs. 2,000 
each. i 


Z. K. Rule made absolute. 
(38) 1870) 49 L. T. J. 387. 
(44) (1870) 49 L. T. J. 421. 
° (35) (1888) 5 T. L. R. 139. 
n 1845)e9 Ir. L. R. 71. 
(37) 1855) 7 Ir. C-L. R. 19. 


(1900) 4 Canada Cr. Cas. 131 
lo C. W. N. 1092 ; 4 Cr. L: J. 221. 

40) 1 Ind. Cas. 910; 36 C.174; 13.C. W N 
91; 8 Cr. L, J. 409; 4 M, L. T, 422, 
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This Court has not been- 
placed in possession of facts which might - 
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PATNA HIGH COURT. 
GovERNMENT APPEAL No. lor 1924. 
February 12, 1924. 
Present:—Mr. Justice Adami and 
Justice Sir John Bucknill, Kr. 
EMPEROR-—PETITIONER 

Versus : 
BISHAN SINGH AND ANOTHER— 


- OPPOSITE PARTY. . 
Criminal Procedure Code (Act V of 1808), ss. 
234, L08—Penal Code (Act XLV of 1860), s. 111— 
Receiving or retaining stolen property—Several 
parcels, charge relating to—Proceduwre—Stolen 
property, whether can be restored to owner by 
anybody except Court, 7 
-Where no evidence, one way or the other, 
exists as to whether receipt of various parcels 
of stolen property by an accused person took 
place at the same or different dates, no pre- 
sumption can be drawn or assumption made as 
against the accused either that the offence’ of 
retention by the receiver constitutes one or 
more than one connected transaction. The 
prosecution cannot base its case or justify its 
procedure upon any presumption or assumption 
operating against an accused unless such pre- 
grounded 


sumption of assumption is upon 


evidence. [p. 233, col. 1.] 

In answer to à charge under section 411 of the 
Penal Code, relating to several parcels of prop- 
erty, an accused person may plead either that 


. his retention of the various parcels of stolen goods 


was one transaction in which case he can only be 
tried once under section 403 of the Criminal 
Procedure Code; or that such retention constituted 
aset of disconnected separate offences in which 
case he can, at one trial be charged only in 
respect of three parcels, under section 234 of the 
Criminal Procedure Code. But he cannot plead’ 
both. If he contends that his retentions were 
one transaction he can be charged at one trial 
with retention of the whole of the stolen property 
bunched and listed together: whereas if he pleads 
that the retentions were all distinct and separate 
offences, separate trials could be held in respect 
of each parcel of stolen property. [p. 233, col. 2.] 


When the date or dates at which the various 
parcels of goods were received are not known. to 
the prosecution, the date is not material in 
dealing with charges of retention upon which the 
prosecution is thrown back:'and the prosecution, 
therefore, has to get on as well asitcan without 
a dat of reception. As no date of reception is 
known or can be proved the prosecution is con- 
fronted with the difficulty that no presumption or 
assumption can be drawn against the accused; 
either that his retentions of the several parcels of 
stolen property constituted one transaction and 
that, therefore, he could be tried in respect of the 
whole property at one trial or that his retention 
were composed of separate and distinct offences 
each offence relating to a particular parcel of 
stolen property. [p. 233, col. 2.] 

if the prosecution frames a charge on thy 
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presumption that the retemtions constituted a set 
of independent offences, it must include only three 
parcels in respect of which the charge is made 
and the prosecution may then be” met with the 
plea that these retentions in fact constituted one 
transaction and one offence; in which case the 
charge could be amended accordingly and the 
whole of the stolen property included in one 
single charge and the accused tried at one single 
trial Similarly, if the prosecution chooses to 
prosecute on several separate charges in several 
Separate proceedings, directly one case is con- 
cluded and the accused is convicted or acquitted, 
the plea will at once be put forward that the 
accused can take the benefit of the provisions of 
section 403 of the Criminal Procedure Code on 
the ground that the retentions constituted a 
single transaction and a single offence; and no 
presumption or assumption to the contrary can 
e raised as against the accused. It is obvious, 
therefore, that the only safe course to adopt, in 
cases of this character where no date of reception 
is known or can be proved by the prosecution, is 
to take advantage of the first course indicated. 
[p. 234, col. 1.] 
. if property is found in the possession of an 
individual which is alleged to be stolen property 
and if a charge embodying three parcels of such 
stolen property is preferred against the retainer 
and the retainer is convicted or'aequitted it by 
no means permits him to maintain possession of 
other property found in his possession which 
persons other than he claim as their own; and, 


although it may be that he cannot, in respect of. 


that other property, be further criminally proceeded 
against, the rightful owners have a civil claim for 
recovery which can be enforced in a simple 
manner. [p. 235, col. 2.] 

Thereis no warrant for handing overby any 
authority, other than through the medium of a 
Court, property not ‘included in the criminal 
proceedings to persons who allege that such prop- 
erty has been stolen from them and is in the 
wrongful possession of the party in whose 
possession it has been found. [ibid.] 


Appeal against an order of the 
Magistrate, First Class, Dinapur. 
Mr. Sultan Ahmed, Government 


Advocate, for the Petitioner. 
Messis..G. C. Pal and P. K. Mukherji, 
for the Opposite Party. 


JUDGMENT. 

Bueknill, J.—This was an appeal 
made on behalf of the Crown frota an 
acquittal by the Sub-Divisional Officer 
of Dinapur of two men named Bishun 
Singh and Lochan Singh who were 
charged before him with an offence 
punishable under the provisions of 
section 411 of the Indian Penal Code. 
The reason why the Sub-Divisional Officer 
acquitted the accused was purely on a 
point of law; the judgment of the Suh- 
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Divisional Officer is dated the Ist 
September last. The facts in the matter 
are very simple. It would appear that in 
the house belonging to the two accused, 
who are brothers, a considerable quantity 
of property which it is alleged was stolen 
property, was discovered. This preperty 
is said to have been derived, so I under- 
stand, from three different thefts part 
of the property consisted of some 
Rs. 2,250 worth of unused half anna 
postage stamps which had been stolen 
from a railway waggon in transit from 
Howrah to Indore; and in the case in 
which the Sub-Divisional Officer acquitted 
the two accused, these stamps were the 
subject-matter of the charge against 
them; which was that the stamps had 
been dishonestly retained by them they 
knowing or having reason to believe 
that they were stolen property. Other 
property which was discovered at the 
search of the house of the accused con- 
sisted of carpets; the alleged dishonest 
retention of these carpets was made the 
subject of a separate criminal proceeding 
in which the accused were charged under: 
section 411 with dishonest retention of 
these carpets; the accused were tried by 
an Honorary Magistrate with First Class 
powers (one Captain Miller who 
acquitted Lochan Singh but convicted 
Bishun Singh sentencing the latter to 18 
months’ rigorous imprisonment. A third 
lot of property found at the house of the 
accused at the same time as the stamps 
and carpets, consisted, so we are 
informed, of buckets and padlocks, and 
those articles were made the subject- 
matter of still a third criminal proceeding 
though at the date of the Sub-Divisional 
Officer's judgment that trial had not then 
taken place. The Sub-Divisional Officer 


. at the commencement of his judgment 


explains how it came about that three 
separate proceedings were instituted in 
respect of these three different sets of 
articles. He writes: "In the first instance 
the Police sent up the accused under 
three charge sheets and this case (that is 
to say the case relating to bhe stamps) 
was transferred by me to the file of 
Captain Miller (Honorary Magistrate’ 
with First Class powers) for disposal. He 
returned the case as he was already 
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trying the accused under section 411, 
‘Indian Penal Code, in connection with 
other property (carpets). found at the 
same time and place (January 21st 1923) 
.as that found in this case. 
‘similar case was transferred to’ the Sub- 
Deputy Magistrate and the other, 
returned by Captain Miller,(the present 
-ease) I kept myself. There seemed, 
however, to be conflicting rulings on 
the subject of joinder of charges in such 
.cases and I subsequently referred the 
matter to the District Magistrate for 
taking the opinion of the Legal Remem- 
brancer. After a considerable time had 
elapsed, I received the reply of the latter 
through the District Magistrate. This 
"was to the effect that the data given him 
“were not sufficient for him to be able to 
pronounce an authoritative opinion, but 
that from the facts ‘which had been 
‘brought to his notice he thought separate 
trials should be held. The cases were, 
"therefore, proceeded with from the point 
‘where they had been left and in accord- 
‘ance with the original charge sheets.” 
In the present ‘case 21 witnesses were 
‘examined ‘on behalf of the prosecution 
"before the Sub-Divisional Officer and 
they proved, without any doubt, that the 
stamps which were found in the accused’s 
‘house were stolen from:a railway waggon 
and were part of a consignment of stamps 
in transit from Howrah (Calcutta) to 
"Indore. The theft took place on the 
22nd December 1922. There was no 
proof as to who was the thief nor as to 
when orhow the stamps came into the 
possession of the accused. The accused 
pleaded not guilty and, after. the charge 


“bad been framed, put forward the plea: 


that the stamps were discovered at their 
house on the same date and at the same 
-place as the carpets which had been the 
subject-matter of the criminal proceeding 
under ‘section 411, Indian Penal Code, 
before Captain Miller and that, therefore, 
there could be no second trial (t. e., in 
respect of the stamps) in connection with 
‘what was the same offence, there being 
no evidence to show that the stamps and 
the carpets had been received by them 
(the accused) on different dates. On 
behalf of Lochan Singh it was further 
ynaintained that, as he had been acquitted 
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by Captain Miller on the same evidence 
as had been adducéd in the stamp case, 
he could not be tried again in view of the 
provisions of section 403 of the Criminal 
Procedure Code. This plea was supported 
by a reference to several decided cases 
and it is certainly difficult to see how, in . 
view of these decisions, the  Sub- 
Divisional Officer'could have come to any 
other, conclusion than that he must 
acquit the accused as indeed he did. The 
learned Government Advocate, however, 

invites us to differ from the decisions in 

some ofthese cases and to hold that 

there was no valid objection to this 

second trial. 

The first of these cases is Ishan Muchi 
v. Queen-Empress (1). It was a case 
dealing with charges of  dishonestly 
receiving stolen property (section 411, 
Indian Penal Code); and it laid down the 
dietum that à person, in whose possession 
various parcels of stolen property derived 
from differnt sources (i. e., the proceeds 
of different thefts) are simultaneously 
found, cannot, in the absence of evidence 
to show that the various parcels were 
received at different times, be subjected 
to a series of trials on charges of dishonest 
reception each relating to a different 
parcel. The learned Judges (Prinsep and 
Pigot, JJ.) were of the opinion that, if 
there was no evidence proving reception 
ofthe various parcels at different times, 
it must be assumed that they were 
received at the same time and that 
consequently but one offence was commit- 
ted. The reasoning is that the.offence 
takes place at the moment .of receipt 
assuming, of course, that at receipt the 
receiver knew or had reason to believe 
that the property was stolen:'and with 
this .decision the learned Government 
Advocate does not quarrel. What he does 
object to is that in subsequent decisions 
the same reasoning has been applied in 
cases*dealing with the dishonest retention 
of stolen property. It may be desirable. 
to give some detail of the case just 
quoted in order that it may be clearly 
seen upon what foundation the later. 
decisions were based. In Ishan Muchi 
v. Queen-Empress (1) certain persons were 


(D 15 C. 511; 7 Ind. Dec. (x. 8.) 95, 
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charged under section 411, Indian Penal 
Code, and tried at two separate trials for 
dishonestly receiving two lotsof stolen 
property each of which had been stolen 
at different times from a different person : 
they were convicted in both cases and 
appealed if both. In each case the 
evidence clearly proved that the parti- 
cular lot of property which was the subject- 
matter of the tiral had been in fact 
stolen from its respective owner; both 
lots of property (or parts of both lots) 
were found at one search in the accused's 
houses: they denied all knowledge of 
how the property had come there. There 
was no evidence as to who the thieves were 
oras to how and when or from whom 
the accused had received any of the 
property. Prinsep and Pigot, JJ., in 
theit judgment stated, “There is no 
proof against them save the fact that the 
goods found in their possession were 
stolen from different persons, and were 
found in their possession under such 
circumstances as to prove a guilty know- 
ledge on their part. There is no proof as 
to their receipt of the goods ; nothing to 
show that they received them at different 
times or from different persons. All the 
goods in the possession of each prisoner 
may have been stolen by the same thief, 
and may have been by him delivered to 
that prisoner atthe same time, although 
stolen on different occasions. If each 
prisoner received the goods found in his 
possession together at the, same time, 
that would constitute only one offence. 
There is nothing in the fact that the goods 
weré stolen at different times, to constitute 
byitself proof that they were received at 
different times, or under such circum- 
stances as to show that more than one 
offence was committed in receiving them". 
Their Lordships, therefore, holding that 
there had been only one offence,set aside 
the second conviction on the ground that 
it was illegal in view of the provisions of 
section 403 of the Criminal Procedure 
Code. 

With regard to the first convicion their 


Lordships expressed the view that the 


only offence actually proved at all against 
the accused was one not of dishonestly 
receiving but of dishonestly retaining 
stolen property and they.-accordingly al- 
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‘tered the first conviction changing it to. 


one of dishonest retention. Itisfrom this’ 
latter action that ithas been argued for 
the respondents here that the same prin- 
ciple enunciated with regard to dishonest: 
reception of stolen property is applicable 
with regard to dishonest retention there- 
of and it is contended that, if the prin-. 
ciple applicable to both was not the same, 
their Lordships would not have set aside. 
the second convictionat all but would have ` 
merely dealt with itas they did with the: 
first :1.e., would have converted it into a 
conviction of dishonest retention. There’ 
is certainly some force in this argument 
for it would appear that later decisions 
have clearly adopted this principle in 
cases of dishonest retention. The first 
of these later decisions was in the case of 
Queen-Empress v. Makhan (2) in which 
the facts were not unlike those in the 
matter now before this Court. Two par- 
cels of stolen property, belonging to and 
stolen from two different parties A and B 
at different dates, were found at a search 
in Makhan’shouse. He was first charg- 
ed with dishonest retention ofa shawl 
belonging to and stolen from A (section 
411) and was convicted: whilst serving 
his sentence in respect of this conviction 
he was again charged under section 411° 
with dishonest retention of other property 
belonging to and stolen from B and was 
again convicted ; from this second con- 
viction he successfully appealed. The 
ground on which Makhan appealed was 
that the property which was the subject- 
matter of the second trial was his own. 


. Aikman, J., however, set saide the second 
‘conviction thinking that the case ‘was 


covered by the decision in Ishun 
Muchi v. Queen-Empress (1) cited, 
. above. The appellant was not re- 
presented at the hearing of the 


appeal and it would appear that no con- 
sideration arose as to whether the prin- 
ciple enunciated with regard to the dis- 
honest reception of stolen property was 
applicable to the dishonest retention of 
stolen property : the learned Judge does 
not discuss any such question but seems 
to have assumed that the same principle 


@) 15 A. 317; A. W. N. (1893) 101; 7 Ind, Dee, 
(x. s.) 919. ot 
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was applicable in all cases both of re- 
ception and retention. Jp his judgment 
Aikman, J., observes: “The prisoner 
Makhan appeals against his conviction by 
. the learned Sessions Judge of Meerut for 
an offence punishable under section 411, 
Indian Penal Code. It appears’ from 
the record thaton the 5th of September 
1892, the prisoner’s house was searched 
‘by the Police in the presence of witnesses 
and certain property found to have been 
stolen was found in his possession. 
Amongst that stolen property was a 
shawl. For the dishonest possession of 
that shawl the prisoner was convicted by 
a Magistrate of the First Class on the 7th 
November 1892 and was sentenced to nine 
months’ rigorous imprisonment under the 
provisions, of section 41], Indian Penal 
Code, which imprisonment, he is now 
undergoing. The conviction against which 
he now appeals is in respect of the-dishon- 
est possession of certain other stolen 
property belonging to a different com- 
plainant which was found in his posses- 
sion at the same time as the shawl. In 
my opinion this second conviction can- 
not be sustained. The mere fact that 
property stolen on two different occasions 
from different persons is found at one 
and the sometime in the possession of 
an accused person is not of itself suffi- 
cient to prove that that accused person 
has committed two different offences under 
section 411 of the Indian Penal Code 
as it is quite possible that the property, 
though stolen on two different occasions, 
may have been received from the same 
thief at one time; wide Ishun Muchi 


v. Queen-Empress (1). I am, therefore, ' 


constrained to allow this appeal" It 
will be seen that the Judge simply deals 
with the case as if it was one of dis- 
honest reception : the point raised now 
before us was in no way agitated. This 
case was followed by that of Ganesh 
Saha v. Emperor (3). The facts were, 
again, very similar in many respects to 
those in the case now before us. Several 
articles of stolen property were found 
. in Ganesh Saha’s room: he was first 
charged under section 411, Indian Penal 

(3) 73 Ind. Cas. 931; 27 C. W. N. 554; 37 Q. L. J. 


398; (1923) A. L R. (0) 557; 50 C. 594; 24 Or: L, J. 
707. i . 
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- Code, in respect of the dishonest retention, 


of some articles belonging to and stolen 
from A; he was convicted but on appeal 
acquitted. He, was then charged again 
under section 411, Indian Penal Code, 
in respect of the dishonest reten- 
tion of some articles belonging to Band 
was convicted: Newbould and Subra- 
wardy, JJ., on appeal set aside the con- 
viction by the following judgment: 
“The petitioner in this case has been 
convicted under section 411, Indian Penal 
Code, on the charge of having been in 
dishonest possession of stolen  prop- 
erty on the 7th December 1921. It 
appears that on that date several articles: 
of property were found in the room 
occupied by the petitioner. In respect 
of some of them he was prosecuted and 
after being convicted under section 411, 
Indian Penal Code, by the Trying Magis- 
trate he was acquitted on appeal. He 
has now been tried and convicted in 
respect of other properties found in his 
possession on thesame date. There was 
evidence that the different articles which 
were the subject of the charges in the two 
trials were stolen from different persons, 
but there is no evidence that they were 
received at different times. The facts 
of the case cannot be distinguished from 
those of Queen-Empress v. Makhan (2) 


which follows the decision of a Divisional 


Bench of this Court in Ishun Muchi v. 
Queen-Empress (1). On this authority 
we hold that the second trialwasillegal 
under the provisions of section 403, 
Criminal Procedure Code." 

It will be observed here that no idea. 
of there being any difference in the 
principle to be adopted in cases of 
dishonest reception and dishonest 


retention was mooted: it was assumed 


that the principle was the same and the 
point now raised before us by the learned 
Government Advocate was not contemp- 
lated. : : 
The distinction was, however, referred 
to and to some extent discussed in the 
case of Ram Sarup Bania v. Emperor 
(4), though the point there arose for con- 
sideration in connection with a question 
with respect to how many different sets 


(4) 9 C. W, N, 1027; 2 Cr. L. J. 847, 
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` of stolen articles 4 person can at one: 


trial be charged under section 411 with 
having dishonestly received or retained. 


The circumstances, so far as they are. 


material, are that the accused were 
charged in one count with having 
dishonestly received or retained eight 
sets of cooking utensils belonging to 
and stolen from eight different per- 
.Sons on eight different dates and 
with, thereby, having committed an 
offence punishable under section 411, 
Indian Penal Code, they were con- 
vieted. There was another count in 


which the accused were charged with’ 


having aided and abetted each other in 
the commission of the offence detailed 
in the first count: but this is not here 
material Their Lordships (Pargiter and 
Woodroffe, JJ.,) held that, asthere was 
no evidence that the acts of receiving or 
retaining were so connected together as 
to form one’ transaction, the charges 
framed .and the single trial held with 
respect thereto were illegal: that the 
mere fact that there was no evidence of 
separate receipt or retention did not justify 
the joinder.of the charges, as it lay 
upon the prosecution to establish the 
facts which would justify such a pro- 
cedure: and that the dishonest receipt 
, or retention of each article constituted a 
separate offence and the accused could 
only be tried for three of such offences 
committed within one year unless it 
were shown that the receipt or retention 


of all the articles was so connected as . 


` to form one transaction. A 
Now it will be noted thatin this case 


the charge was an alternative one of. 


receiving or retaining; that it was con- 
tended by the Crown that, as all this 
stolen property was found in the accused's 
possession at ome time, it might be pre- 
sumed, even though it was composed of 
proceeds of many different thefts from 
different people committed at different 
. times, that the (receipts or) reten- 
tions were so connected as to form one 
transaction and tbat, consequently, at 
one trial, the accused could be charged 
with dishonest reception or retention of 
‘all the parcels (whatever their number) 
of stolen goods in view of the pro- 
visions of section 235 (1) of the Crimi- 
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nal Procedure Code. But the Court 
held that no such presumption could 
be drawn against the accused. I gether 
that the Court, and rightly, thought 
that if any presumption was to be drawn 
it must be in the accused’s favour ; and, 
therefore, that the accused could only 
at one trial be charged in respect of three 
parcels of stolen articles in view of the 
provisions of section 234 of the Criminal _ 
Procedure Code. The question as to 
whether the accused could be subjected 
to a second trial in respect of the re- 
tention of other parcels: of stolen prop- 
erty not the subject-matter of the first 
was not in direct contemplation or 
argued, though Woodroffe, J., seems to 
indieate in one part of his judgment 
that separate trials in respect of each 
Separate parcel of stolen property was 
the proper course of procedure: for he 
observe (page 1028*). “Upon information 
received to the effect that the accused 
were dealers in stolen property, their 
shop were searched on the 24th Sep- 
tember last, some six cart load of utensils 
were found and removed to the thana. 
On the 28th September the accused were 
brought before the Magistrate. Separate 
trials were instituted in his Court and 
in the Suburban Courts with reference 
to the different articles of property 
above mentioned, which are said to have 
been stolen on eight different dates ex- 
tending from about the beginning of the 
month of April to the 21st September 
1904. The learned Chief Presidency 
Magistrate says that this was done despite 
his pointing out at an early stage that 
‘there was no evidence of the separate 
receiving of such property on different 
occasions and that, therefore, one charge 
would lie in respect of the whole mass 
of the alleged stolen property. The 
initial procedure" (and here I under- 
stand Woodroffe, J., to refer to the institu- 
tion of the several separate trials) “was in 
my opinion the correct one and the 
learned Chief Presidency Magistrate was 
in error in supposing that the mere fact 
(if it were so) that there was no evidence 
of separate receiving entitled him to 
frame the charge as‘he has done". It 
must, however, be admitted that the 

* Page of 9 G. W. N,—LEd.] à 
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question as to whether the accused could 
be subjected to a series of trials did 
not directly arise although in a later 
portion of his judgment he states as 
follows: “There was a separate offence 
im respect of each of the articles alleged 
to have been dishonestly retained and 
only three of such offences could be charged 
and tried n one trial, unless it was 
‘shown that the dishonest wetention of 
all the articles was so connected as to 
form: one transaction?" The material 
parts of the judgments of the learned 


Judges may be with advantage quoted.. 


Pargiter, J., observed; “The charges 
framed in this case are contrary to the 
law. They relate to the properties alleged 
to have been stolen in eight different 
thefts. There appears to be no evidence 
to prove that they were received at 
one-and the same time. It cannot be 
inferred that because all the. properties 
were found. in the possession of the 
accused at the same time in circumstances 
which suggest that they were retained 
dishonestly, they, therefore, constituted 
one dishonest retention. It may be that 
the property stolen in one theft came 
into their hands by one transaction and 
constituted one dishonest retention ; but 
the eight thefts are alleged to have been 
committed at various times during the 
' period of nearly six months and the 
presumption would rather be that they 
eame into the hands of the accused 
persons by different transactions. The 
finding then of all the propertiesin the 
accused person’s possession at one 


. time would'not operate to combine all: 


the transaetions into one whole so as 
to make one combined charge legal." 
Woodroffe, J., remarks. “ Upon informa- 
tion received to the effect that the accused 
were dealers in stolen property, their 


shops were searched on the 24th Septem- 


ber last; some six cart loads of utensils 
were found and removed to the thana. 
On the 28th September the accused 
were brought before the Magistrate. 
Separate trials were instituted in his 
Court and $n» the Subarban Courts with 
reference to the different articles of prop- 
erty above mentioned, which are said 
to have been stolen on eight different 
dates extending from about the begin- 
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ning of the month of April to the 21st 
September 1904. The learned Chief 
Presidency Magistrate says. that this 
was done despite his pointing out at an 
early stage that there was no evidence 
of the separate receiving of such prop- 
erty on different occasions and that, 
therefore, one charge would lie in respect 
of the whole mass of the alleged stolen 
property. The initial procedure was, in ` 
my opinion, the correct one and the 
learned Chief. Presidency Magistrate was 
in error in supposing that. the mere 
fact (if it were so) that there was no 
eviderice of separate receiving entitled: 
him to frame the charge. as he has 
done. It lay upon the prosecution to 
establish the facts which would justify. 
such a charge. It cannot be upheld 
simply because there may be no evidence 
one way or the other. The receipt of 
each article constituted a separate offence 
and the accused could only be tried for 
three of such offences committed within 
one year unless it were shown that the 
receipt of all the articles formed one . 
transaction. Not only has this not been 
shown, (there being admittedly no evi- 
dence on thepoint) but on the contrary 
in the present case the charges them- 
selves and the evidence appear to me to 
indicate that the receiving did not take 
place at one and the same time, the 
thefts (in respect of two of which the 
accused are charged in the alternative 


. With being guilty) having taken place 


on eight several dates between the þe- - 
ginning of April and the end of September 
1904. I have already dealt with the 
contention that, as there was nothing 
to show separate receiving the charge 
and trial as made and held should stand. 
Thé other point on which we were addres- 
sed by thelearned Advceate-General was 
with reference to the charge of retain- 
ing, viz., that, even if there were separate 
acts of receiving, there was but ome 
offence of dishonest retaining.; or, if' 
several offences, they constituted one and 
the same transaction. It was argued by 
learned Counsel for the accused that 
there was no distinction as to the time 
when the offience was committed be- 
tween dishonest receiving and dishonest 
retention. This contention is, in my 
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opinion, unsound. Im the case of dis- 
honest receiving the offence is completed 
when the stolen property is received, the 
réceiver knowing or having reason to 
believe at the time that the property was 
stolen property, whereas in the case of 
dishonest retaining the offence is com- 
mitted not when the property is. received 


but when after knowing or having: 


reason to believe it is stolen, it is 
dishonestly retained, I think, however, 
that this distinction is not of importance 
upon the point with which we have to 
deal, for there was a separate offence in 
‘respect ofeach ofthe articles alleged to 
have been dishonestly retained and only 
three of such offences could be charged 
and tried.in one trial, unless it was shown 


that the dishonest retention of all the. 


articles was so connected as to form one 
transaction. This as I have pointed out 
in connection with the charge of dishonest 
receiving has not been done, and. cannot 
in the absence of evidence be assumed. 
“The mere fact that all the articles were 


being dishonestly retained on the day 


that they were discovered with the 
accused does not constitute a simple 
offence or establish that several offences. 


were committed in one and the same. 


transaction". Ilimagine that the word 
“simple” here means "single" as opposed 
to multiple. 

“T must, therefore, hold that the first 
and second charge and the single trial 
held with respect thereto was illegal. I 
set the judgment and conviction asideand 
direct that the accused be charged and 
re-tried with respect. to such offences as 
he may properly be charged with and 
tried under the.provisions of the Criminal 
Procedure Code relating to the joinder 
of charges. "' 


One thing at any rate of value emerges ` 


from this decision and thatis that, where 
no evidence one way or other existseas to 
whether receipt of various parcels of 
' stolen property took place at the same 
' or different dates, no presumption can 
be drawn or assumption made as 
against the accused either that the 
offence of retention by the receiver 
constitutes one or more than one -con- 
nected transaction. The prosecution 
cannot base its case or justify its proce- 


INDIAN CASES. 


233 


dure upon any presumption or assumption i 


operating against an accused unless. such 
presumption or assumption is grounded 
upon evidence. This decision is of 
importance for, if it is correct, an accused 
may plead either that his retention of 
various parcels of stolen goods was one 
transaction in which case he can ob- 
viously only be tried (under section 403) 
once: or that such retention constituted 
a set of disconnected separate offences 


in which case he can (at one trial) only be . 
charged in respect of three parcels (sec- , 


tion 234) and could plead either way as it 


contended that his retentions were one 
transaction he could be charged at one trial 
with retention of the whole of the stolen 
property bunched and listed together: 
whereas if he pleaded the retentions were 


‘best suited him.to meet in whatever way 
- the charge.was framed against him. But 
he could not plead both: and if he. 


all distinct and separate offences, it is , 


difficult to see why, as Woodroffe, J., 


indicates, separate trials should not be . 
held in respect of each parcel of | 


stolen property; for each 
then constitutesa separate and distinct 
offence and, provided the offence 


did not depend. upon the same facts, he ` 


could not call in aid the provisions of 
section 403 of the Criminal Procedure 


Code. The legal question,. therefore, ' 


retention ` 


appears to meto resolve itself into very ` 


simple elements. 
When the date or dates at which the 
various parcels of goods. were received 


are not known to the prosecution, the . 


date is not material in dealing with 
charges of retention upon which the 
prosecution is thrown back: and the 
prosecution, therefore, has to get 
on as well as itcan without a date of 
reception. As no date of reception is. 
known or can be proved the prose- 
cution is confronted with the difficulty 


that no presumption or assumption can ` 


be drawn against the. accused; either ` 


that hisretentionsof the several parcels 
ofstolen property constituted one transac- 
tion and that, therefore, he could be tried 
in respect of the whole property at 
one trial or that his retentions ‘were 
composed of separate and distinct 


offences, each offence relating to a 
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particular parcel of stolen property ; 
and it must be borne in mind that in 
whichever way the prosecution frames 
its charge against the retainer it may be 
met with the—to some extent—eflective 
counter plea. For example, if the pro- 
secution frames a charge on the pre- 
sumption that the retentions constituted 
a set of independent offences, it must 
include only three parcels in respect of 
which the charge is made and the pro- 
secution may then be met with the plea 
that these retentions in fact constituted 
one transaction and one offence; in 
which: case the charge could be amended 
. accordingly and the whole: of the stolen 
property included in one single charge 
and the accused tried at one’ single trial. 
Similarly, if the prosecution chooses to 
prosecute (as it has done in this case) on 
Several separate charges in several 
separate proceedings, directly one case 
is concluded and the accused is convicted 
or acquitted, the plea, which has been 
advanced in this case here, will, of course, 
at once be put forward :—namely, that 
the accused can take the benefit of the 
provisions of section 403 of the Orimi- 
nal Procedure Code on the ground that 
the retentions constituted a single 
transaction and a single 
and no presumption or  assump- 
tion to the contrary can be raised as 
against the accused. It is obvious, there- 
fore, ‘that the only safe course to adopt, 
in cases of this character where no date 
of reception is known or can be proved 
by the prosecution, is to take advantage 
of the first course which I have indicated. 
This course, whilst giving the accused 
the advantage of not being injured by 
the inclusion in the count of a very 
large number of parcles of stolen prop- 
erty, (a course which might affect him 
prejudicially if his case was being tried 
before Assessors or a Jury and the 
avoidance of which is really the object 
of section 234 of the Criminal Procedure 
Code, prevents the accused from objecting 
effectively in any way to the trial ; for 
'ifhe contends that the whole matter is 
but one transaction and one offence then 
the charge can at once be amended to 
include the whole of the property. In 
the present case the prosecution has 
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(unwisely perhaps),chosen to .embark 
upon three separate proceedings 
when, as the Sub-Divisional Officer 
points out, a single trial, dealing with 
all the three parcels of stolen. property, 
could with safety and propriety have been 
set on foot. The two accused have already 
been tried for the. offence of the reten- 
tion of stolen property (carpets) found 
in their possession at the same time as 
were the stamps, the subject-matter of 
this; the second trial; that one has been 
acquitted and the other convicted makes 
no difference. Their plea is that they 
have already been fried at the first 
trial with the same offence as that with 
which they are now charged in this the 
second trial; they, in effect, claim the pre- 
sumption in their favour that their retén- 
tion of all these goods was one offence 
and one transaction: and to the benefit 
of this presumption they are entitled. 


‘It my ‘be suggested that as the articles 
recovered from their possession were of 
very diverse character the offences of the 
dishonest retention of each set of articles 
were distinct: offences. This suggestion, 
however, appears to be negatived by the 
definition of what is the same offence as 
defined in sub-section (2) of section 
234 of Cirminal Procedure ‘Code. It is 
there prescribed that offences are of the 
same kind when they are punishable with 
the same amount of puishment under the 
samé section of the Indian Penal Code. ` 
In the case of the charges of retention of 
the three sets of articles which have been 
made the subject-matter here of three 
separate proceedings the offences are clear- 
ly ofthe same kind as defined above and 
whilst section 234, sub-section (1), of the 
Code allows & person to be charged with 
and tried for three offences of the same kind 
at one trial, which have been comitted 
within, the space of 12 months from ‘the 
first to the last of such offences, section 
403, sub-section (1), of the Code clearly 
lays it down that a person who has once 
been tried by a Court of competent juris- 
diction for an offence and convicted or 
acquitted of such offence, shall, while such 
conviction or acquittal remains in force, 
not be liable to be tried again for ‘the 
same offence, That statement of the law 
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would, therefore, appéar to dispose of the 
matter. It is true that section 403, sub- 
section (1) provides a further loophole 
for an accused by prescribing that a 
person shall not be, liable to be tried 
again on the same facts for any other 
offence for which a different charge from 
the one made against him might have 
been made under section 236 or for which 
he might have been convicted under 
section 237; but neither of these two sec- 
tions are in any way relevant to the 
matter which is displayed by the present 
circumstances. It is true that, in order 
to support a charge of dishonest reten- 
tion of stolen property, there has to be 
given in proof of the retainer's guilty 
knowledge such a set of circumstances 
as, to persons of ordinary understanding 
“in the situation of the accused persons, 
must have led to the conclusion that the 
property retained by him had been 
$tolen or otherwise dishonstly acquired; 
and it need hardly be said that. the 
nature of the property. itself may bea 
factor of no little importance in many 
cases, whilst consideration may also well 
be paid to the nature and value of the 
property in relation to the accused's 
business and position in life; but such 
features do not change the character of 
the offence but are only parts of the 
evidence which has to be adduced in 
order to obtain a conviction in respect of 
the offence: such factors are, therefore, 
not material in considering the point 
which has arisen in this appeal.. Some- 
what similar considerations appear also 
to govern the bearing of sub-section (2) 
of section 403 of the Criminal Procedure 
Code upon the decision of the Sub- 
Divisional Officer. This sub-section pro- 
vides that a person acquitted or convicted 
of any offence may be afterwards tried for 
any distinct offence for which a separate 
charge might have been made &gainst 
him on the former trial under section 
235, sub-section (1), and on reference to 
section 235, sub-section (1), it will be seen 
that that sub-section lays it down that, if 
in one series of acts so connected together 
as to form the same transaction more 


offences than one are committed by the 


same person, he may be charged with 
and tried at one trial for every . stich 
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offence. There are, however, two bars to 
the applicability of the combined pro- 
visions of these sub-sections to the circum- 
stances of the present case. In the first 
place if the acts of retention are regarded 
as the same transaction, certainly only 
one offence was committed by the atcused, 
viz. that of the dishonest retention of 
stolen: property; whilst, in the ‘second 


- place, it is also equally clear that if the 


series of acts of retention did form the 
same transaction there was no distinct 
offence as apart from dishonest retention 
of stolen property for which any separate 
charge could have been made against the 
accused under section 235, sub-section (1). 
Nor, indeed, in the absence of some proof, 
can any presumption or assumption be 
made against the accused,either that the 
retentions of the different sets of articles 
constituted separate offences or formed a 
series comprising one transaction. For 
these reasons, I am of opinion that in this 
case the Sub-Divisional Officer has come 
to a correct conclusion and that the appeal 
must be dismissed. I should like, how- 
ever, to point out that the dire results 
which are contemplated by the Sub- 
Divisional Officer as likely to occur as a 
result of his decisien by no means neces- 
sarily need follow. If property is found 
in the possession ofan individual which is 
alleged to be stolen property and ifa charge 
embodying three pareels of such stolen 
property is preferred against the retainer 
and the retainer is convicted or acquitted 
it by no means permits him to maintain 
possession of other property found in his 
possession which persons other than he 
claim as their own; and, although it 
may be that he cannot, in respect of that 
other property, be further criminally 
proceeded against, the rightful owners 
have a civil claim for recovery which can 
be enforced in a simple manner. At the 
same time I wish to guard against it being 
understood that Ishould support any sug- 
gestion that there is any warrant for hand- 
ing over by any authority, other than 
through the medium of a Court, property 
not included in the crimin&l proceedings 
to persons who allege that such property 
has been stolen from them and is in the 
wrongful possession of: the party in whose 
possession it has been found: any.such 
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suggestion would obviously be open to the 
very gravest.abuse. ^ , 

. Adami, J.—I agree. 

ZK. _ œ 7 Appeal dismissed. 
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CALCUTTA HIGH. COURT. 
' ORIMINAL REFERENCE No: 57 or 1922. 
t '. August 11, 1922. 
Present :—Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr. Justice : 
Chotzner. 
EMPEROR—PRrosscutor . 

Uu versus 
SRISTIDHAR MAZUMDAR— 
ACCUSED. 

Criminal Procedure Code (Act V of 1898), s. 
30% (S)—Verdict of Jury—Reference to High 
Criar section. 307 (3) of the Criminal Procedure 
Code the High Court has upon a reference all the 
powers which it may exercise on appeal, and 
subject thereto: has.to consider the entire- evidence 
and, after giving.due weight to the opinions of 
the Sessions Judge and the Jury, to acquit or 
convict the accused of any- offence, of which the 
Jury could have convicted him upon the charge 
framed and placed before it. (p. 237, col. 1] 

Griminal Reference by the Officiating 
Sessions. Judge of Birbhum, dated the 
Ist July 1922. 

. Babus Dasarathi. Sanyal, Lalit Mohan 
Sanyal and Gopendra Krishna Banerjee, 
for the Accused. 

Mr. Orr; for the Crown. 

JUDGMENT. 

Sanderson, C. J.—This is 'a 
‘Reference by the learned Sessions Judge 
of Birbhum in a case in which the 
accused Sristidhar Mazumdar ‘was 
charged with murder and with a minor 
‘offence. The accused is a youth, whose 
age. is said to besomewhere between 15 
and 17 years. - 

The main allegations on behalf of the 
prosecution were that the accused and 
the deceased Umapada were attending a 
school at Bolpur, that they both lived 
in the house of a Pleader at Bolpur ,that 
tthey.occupied the same room, that on 
the mering of the occurrence between 
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10 and 11 o'clock they were seen. 
preparing themselves for bathing’ and. 
that later in the day the deceased boy. 
was found by a. woman sometime about 
2 o'clock lying in an irrigation pit 
near a tank which was about. half a 
mile away from the place where the 


-boys: were lodging—half of his body was 


covered in the mud—he was wounded 
and he had apparently lost a considerable. 
amount of blood. It was alleged that. 
he stated that the accused was the 
person who had inflicted the wounds 
upon him and that he made that 
statement in the first instance to the 
woman, who found him, and then to four. 
men, who were brought by thé same: 
woman to the place where the deceased 
was ‘lying, and .to several responsible 
and reliable persons who were brought’ 
to the place afterwards upon an alarm 
being raised in Bolpur—one of whom. 
was the President of the Union Board, 
another was the Secretary and two 
others were Pleaders. In addition to. 
this, his deposition was taken, by ‘an 
Honorary Magistrate in the afternoon of 
the same day after he was taken to the 
Hospital. The evidence is that he was: 
conscious at the time although he could. 
speak only faintly. To all those persons. 
he made. the same statement, viz., that 


_the accused was the person who had 


committed the assault upon him. " 

'The other part of the case was that 
the accused had made a certain state- 
ment and the result was that the 
Sub-Inspector of Police and. other 
persons, after searching the room of the 
accused, went to the tank and then the 
accused: threw a clod of earth into tha 
tank for the purpose of indicating the. 
place where he had thrown something, 
that a search was made anda knife of 
a peculiar shape was found in the tank. 
Two witnesses were called to prove that 
this. knife belonged to the accused 
person. .The Jury by a majority of four 
to one were in favour of an acquittal on. 
both the charges. The learned Judge 
did not accept their verdict and 
referred the case to the High Court 
under section 307 ‘of the Code of 
Criminal Procedure. ; 

The question is what course are we to’ - 
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adopt upon this Reference. Under 

. section 307, sub-section (3), of the Code 
of Crithial Procedure, we have all the 
powers "which this Court may exercise 
on an appeal, and subject thereto, this 
Court shall, after considering the entire 
evidence and after giving due weight to 
the opinions of the Sessions Judge and 
the Jury, acquit or convict the accused 
of any offence of which the Jury could 
have convicted him upon the charge 
framed and placed before it. 

As regards the first part of the case, 
namely, the statements, which the 
deceased is alleged to have made to the 
various witnesses, and in his deposition, 
in my judgment, it may be said that 
there is a grave-case against the accused. 
I find it exceedingly difficult to believe 
that the deceased would have made those 
‘statements against the accused unless 
"hey were true; that the statements 
‘were made by the deceased is proved 
Jbeyond all doubt, by some of the 
‘witnesses whose testimony cannot be 
impeached. This Court, however, is 

' placed in a difficult position by reason 
of the other part of the -case, and the 
evidence ‘which relates to the finding of 
the knife and the ownership of it. As 
regards the finding of the knife, the 
Jearned Judge in his long and careful 
direction to the Jury, amongst other 
things, said this: “If it was found, 
the fact. that the accused indicated the 
point where it was found-is suspicious.” 
From this I gather that the learned 
Judge meant that .as the accused had 
allalong been protesting his innocence it 
‘was a curious thing that the accused-should 
have taken the Sub-Inspector and other 
persons to the tank and pointed out the 
place where he had concealed the knife 
in the tank. Again the learned Judge 
said: “On the other hand, you may 
-believe the knife was not found. There 
are contradictions in the evidence as to 
the extent of the water, as to the place 
where the knife was found. Contradic- 
tions as to the size of the water to my 
mind suggest, not only that the knife 
was not found, but that the witnesses 
had never seen that tank at all; unless 
you believe them to be due to ignorance 
or incorrect estimation," 
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That is a strong direction to give to 
the Jury; and I agreed with the learned 
Counsel for the Crown when he said that 
it was not surprising after such a 
direction, that four of the Jurors should 
have come to the conclusion that they 
could not convict the accused of the 
offences with which he had been cltarged. 
If we had before us no more than what 
appears in the learned Judge's summing 
up to the Jury, I should have been 
inclined to think that the learned Judge 
was of opinion that that part of the 
‘prosecution case was not to be relied 
upon. But the learned Judge in his 
‘Letter of Reference distinctly says that 
he considered it to be proved beyond 
all reasonable doubt that the accused was 


.known to possess a knife of peculiar 


shape and that he gave information 
which led to the actual discovery, a few 
hours after the crime, of such a knife 
concealed on the scene of the crime. 
That opinion seems to me to be, with 
great respect to the learned Judge, 
inconsistent with the opinion, which he 
had expressed to the Jury in his summing 
up and to which I have referred. But 
‘the matter does not rest there. On the 
question as to whether this knife 
belonged to the accused person, the 
learned Judge in his summing up was 
perhaps more severe in his strictness 
upon the prosecution evidence. On this 
part of -the case the learned Judge dealt 
with the evidence fof two witnesses,— 
one was a betelnut-seller whose name 


. is Khanda Bairagi, and the other a 


cultivator whose name is Tarak Nath 
‘Das. As regards the evidence of the 
-betel-nut seller, the learned Judge said, 
“The betel-seller's evidence is very 
unsatisfactory as you must realise.” "The 
learned Judge then proceeded to give 
his reasons why he thought the betel- 
seller's evidence was unsatisfactory. As 
regards the evidence of Tarak, the 
learned Judge, after dealing with the 
evidence of the betel-seller, remarked as 
follows :— 

“ However, it is entirely for you to 
decide whether you believe the evidence 
of this witness or not. Further, if you 
disbelieve it, you are to decide whether 


you believe the evidence of Tagk about 
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the knife which does not contain quite 
such outrageous contradietions"—imply- 
ing thereby that Tarak's evidence did 
contain contradictions but that they were 
not quite so outrageous as those con- 
tained in the evidence of the betel- 
seller, 


In ‘view of these criticisms and the. 


direction to the Jury upon this part of 
the case, it seems to me that the Jury 
may well have come to the conclusion 
that, as regards the ownership of the 


-knife and as regards the alleged finding 


of the knife in the tank, they could not 
rely upon the evidence for the prosecu- 
tion. Ifthe Jury were of that opinion, I 
cannot say that it was an unreasonable 
view to take. It must be further noted 
that the learned Judge, in his Letter of 
Reference to this Court, said: ."I do 
believe that witnesses have to some 
éxtent been tutored to make a consistent 
story; but I'am convinced to my own 
satisfaction that the original story they 
had to tell was true, and that the 
embéllishments which led to minor con- 
tradictions do not vitiate it." | 
The learned Judge may be right. But 
the Jury were the judges of the facts, 
and having regard to the’ direction of 
the learned Judge as regards the owner- 


‘ship of the knife and the finding of it, 


in my judgment, it is impossible for this 
Court to hold that the Jury were not 


‘entitled to take the view that it would 


not be safe to convict the accused, and 

to overrule the verdict of. the majority 

of the Jury. . 
For these reasons, in my judgment, 

this Reference should not be accepted. 
We, thefore, direct that the accused 

be discharged from custody. 
Chotzner, J.—I agree. 


"Accused acquitted : 


N. H, e 
à Reference rejected. 
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ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 583 or 


October 29, 1923. 
Present :—Mr. Justice Walsh. 
GHARIBA AND OTHERS—APPLIOANTS | 


Yersus 
EMPEROR— Opposites Parry. 

Criminal Procednre Code (Act V of 1898), 
s. 107, proceedings under-—Consent of accused, 
effect of—Further evidence, whether necessary. 

In proceedings under section 107, Criminal Pro- 
ceedure Code the Court is perfectly entitled to. 
act upon a solemn consent given before it by the 
accused to be bound over: Such a consent 
amounts toa plea of guilty, and the Court need 
not record any further evidence. [p. 239, col. 1.} 

Jagdat Tewari v. Emperor, 54 1nd. Cas. 784; 2 
U.P.L.R. (A) 38; 21 Or.L.J. 176 and Ram 
Chandra Haldar v, Emperor, 35 C. 674; 8 O. L. J. 
68; 8, Cr. L. J. 128, dissented from. 

Mul Chand v. Emperor, 26 Ind. Cas. 653; 37 A. 30; 
12 A. L. J. 1262; 16 Or. L. J. 61 and Chander 
Shekhar v. Emperor, 54 Ind. Cas. 411; 21 Gr. L. J. 
59, distinguished. i 

Criminal Reference made by the Ses- 
sions Judge, Jhansi, dated the, 2nd 
October 1928. ; 

JUDGMENT.—I am not prepared 
to interfere in this case. It must be 
assumed that the Magistrate had some 
evidence of the likelihood of a breach 
of the peace being committed by these 
men before he issued notice. I am in- 
clined to think that I went too:far by 
saying in Jagdat Tewari v. Emperor (1) 
that there must be some evidence, upon 
the record beyond a full consent to be 
bound over, given by the person, sum- ` 
I find that each of these 
persons had the notice read out to him 
and in answer to the notice expressed 
his willingness to execute a bond for 
This is in 
itself evidence on which a Magistrate 
can act. It is really a plea of guilty, 
assuming the person summoned under- 
stands what he is doing: A man may 
waiveethe formal production of evidence 
against himself. By doing so he saves 
himself and the Court unnecessary 
trouble, and he may well consider in 
the ease of a notice, the reason for 
which he doubtless understands perfect- 
ly well, that the evidence against him 





(Q) 54 Ind. Cas, 784; 2 U, P. L-R. (A) 38; 21 Cr, 
Pas Fe, 2 4 
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is sufficient to justify his consenting to 
an order. I see that in the notice of 
appeal to the Sessions Judge the objec- 
tion was taken, no doubt by the lawyer, 
that the appellants expressed no will- 
ingness to execute the bonds, and 
„even if they did so the Court could 
not make an order tinder the law in 
the absence of any evidence. I am 
afraid that it too often happens that.a 
trick is played upon the Court, which 
is induced to make an order by consent, 
‘so as to avoid the production of formal 
evidence, and in‘order to found an argu- 
ment forthe Court of Appeal. I think 
& Court under section 107 is perfectly 
entitled to act upon a solemn consent 
given before it by the accused person 
as was done in these cases. I can quite 
understand the Sessions Judge taking the 
view that he did upon the authorities, but 
on reconsideration I think I went too far 
in the case cited above.. The case 
decided by Mr. Justice Piggott, Mul Chand 
v. Emperor (2) was very different. There 
was no inquiry at all. I do not agree 
with the decision in Ram Chandra 
Halderv. Emperor (3). In the case before 
Mr. Justice Ryves, Chander Shekhar v, 
Emperor (4), also there was no inquiry. 


I still think that it would be better for: 


a Magistrate to take formal evidence, 
and to have an admission on the record, 
‘but. I do not agree with the view which 
I. formerly took that a consent may not 
amount to an admission. In any event 
I. should have done as I did in that 
case, and sent the case back, but I 
have come to the conclusion that this 
is superfluous where after -due inquiry 


and notice, a free consent amounting: 


to a plea of guilty, has been given. I 
may add that I have consulted Mr. 
Justice Ryves, and another Judge of 
this Court, and both agree with the 
view I have taken here. Let the tecord 
be returned. 


M.A. A. Record returned. 


(2) 26 ind. Cus. 653; 37 A. 30; 12 A. L. J. 1262; 
8.1.2.6  . : 
(3) 35 CL 674; 8 C. L. J. 68; 8 Or. L. J, 128, 
(à 94 Ind, Cas, 411; 21 Cr. L. J. 59, 
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LAHORE HIGH COURT. 
CRIMINAL Reviston Petition No. 1736 
or 1923. 

December 12, 1923. 
Present:—Mr. Justice Martineau. 
ASA RAM-—CONVICT—PETITIONER 
versus 
EMPEROR-—RESPONDENT. 

Penal;Code (Act XLV of 1860) ss. 441, 448, 457— 
House trespass—Intent to cause amnoyance--Pre- 
sumption—Entry to carry on intrigue with woman 
in house. 

To constitute criminal trespass there must be 
entry into or upon property in the possession of 
another person with one of the intents mentioned 
in section 441 of the Penal Code. [p. 240, col. 1.] , 

Mere knowledge that the entry is likely to annoy 
a person in possession of the property is not sufti- 
cient to constitute criminal trespass. But a case in 

'which the entry will inevitably cause annoyance 
toa person in possession must be distinguished 
from one in which there is only a possibility of 
annoyance being caused. [ibid.] 

Vullappa v. Bheema Row, 43 Ind. Oas. 578; 41 
M. 156; 6 L. W. 794; 33 M. L. J. 729; (1918) M. W. 
N. 81; 19 Or. L. J. 162 (F: B), Emperor v. Laksh- 
man Raghunath, 26 B: 558; 4 Bom. L. R. 280, Ram 
Saran v. Emperor, 12 P. R. 1906 Or; 4 Cr. L. J. 
293; 54 P. L. R. 1907 (F. B.), relied on. ; 

There is no presumption that a person intends 
what is merely a possible result of his action or a 
result, which though reasonably certain, is not 
known to him to be so. [p. 240, col. 2.] 

lfan accused person succeeds in showing that 
his presence in the house was in consequence of an 
invitation from, or by the connivance of, a woman 
living in the house with whom he was carrying on 
an intrigue, and that he desired that his presence 
there should not be known to the person in posses- 
Um he cannot be convicted of criminal trespass, 
ibid. f 

Chhote Lal v. Emperor, 49 Ind, Cas. 103; 40 A, 
221; 18 A. L. J. 153; 20 Cr. L. J. 119, relied ọn.. 

Petition, under section 439, Criminal 
Procedure Code, for revision of the order 
of the District Magistrate, Mianwali, 
dated the 23rd May 1923, affirming that 
of the Magistrate, Second Class, Bhakkar, 
District Mianwali, dated the 24th March 
1923. 

Lala Jagan Nath, for the Petitioner. 

Mr. B. P. Khosla, for the Government 


Advocate, for Respondent. 
JUDGMENT.—The petitioner Asa 
Ram has been convicted of an offence 
under section 457 of the Indian Penal 
Code, the finding being that he entered 
one Ditta’s house at night for the purpose 
of having intercourse with Ditta’s aunt, 
Musammat Bakho, a widow who lived in 
the same house with Ditta, Musammat 


3 
ASA RAM V. EMPEROR. 


Bakho admits that she had an intrigue 
with Asa Ram during her husband's life- 
time, and it was found by the Magistrate 
that Asa Ram entered the house on her 
invitation. “In appeal before the District 
Magistrate it was contended that as Asa 
Ram's intention in entering the house 
was ohly to have intercourse with his 
paramour and she was a widow and he 
-had entered the house on her invitation, 
he committed no offence, but the District 
Magistrate following Jiwan Singh v. 
King-Emperor (1), upheld the conviction. 
The facts of the case followed by the 
District Magistrate are, however, not in 
all respects similar ‘to those of the 
present case, for in that case the alleged 
intrigue between the widow aud the 
‘accused was found not to be proved. 

"To constitute criminal trespass there 
must bean entry into or upon property 
in the possession of another person with 
one ‘ofthe intents mentioned in section 
441 -of the Indian Penal Code. Mere 
‘knowledge that the entry is likely to 
annoy a person in possession of the 
"property is not sufficient, and in Vul- 
‘lappa v. Bheema Row (2), a Full Bench 
of the Madras High Court, has gone to 
the extent of holding that even know- 
Jedge that the entry was certain to cause 
‘annoyance is insufficient. In 
‘Courts a different view has been taken 

on this point. The Bombay High Court 
has held in. Emperor v. Lakshman Raghu- 
math (3), that it must be presumed that 
“when a man voluntarily does an act, 
knowing at the time that in the natural 
‘course of events a certain result will fol- 
low, he intends to -bring about that result. 
Tn Ram Saran v. Emperor (4), Clark, C.J., 

said:on page 54* “A man is presumed to 
‘intend the natural consequences of his 
‘acts, and if annoyance must inevitably 
attend his acts, and he does those acts 
without any reasonable justification, he 
must be held to intend to annoy even 


9 ng P. 1908 Cr.; 32 P. W. R. 1908 Or; 8 Or. 


D 3 Ind. Cas. 578; 41 M. 156; 6 L. W. 794; 2 
ML, J. 729; (1918) M. W.'N- 81; 19 Or. L. J. 162 


F. B). 

ii^ 26 B. 558; 4 Bom. L. R. 280. 

(4) 12 P. R. 1906 Cr; 4 Cr. L. J. 299; 54 P.L. R. 
1907 (F. B). 


UR Pags SPP, R. 1906 Cr.—[Ed.]. 
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though he has no desife to do so." In 
the case relied on by the District Magis- 
trate also the conviction was upheld on 
the ground that the accused's object in 
entering the house, namely, to have 
illicit intercourse with the complainant's 
sister, could not be effected except by caus- 
ing annoyance to the owner of the house. 

But a case in which the entry will: 
inevitably cause annoyance to a person 
in possession must ‘be distinguished 
from’ one in which there is only a pos- 
sibility ‘of annoyance being caused, and 
it has been laid down in the Bombay. 
ruling mentioned above that there is no 
presumption that & person intends what 
is merely a possible result of ‘his action 
or a. result which, though reasonably 
certain, is not known to him to be so. 
It has also been held in ‘Chhote Lal v. 
Emperor (5), that if the accused succeeds 
in‘showing that his presence in ‘the 
house was in consequence of an invita- 
tion from, or by the connivance of, a 
woman living in the house with whom 
he was carrying on an intrigue, and that 
he desired that his presence there should 
not be known to the person in posses- 
sion, he cannot be convicted of criminal 
trespass. That case is very ‘similar to 
the present one. Ditta was not sleeping 
in the sameroom in which Musammat 
Bakho slept. He- had ‘admitted that 
Musammat Bakho slept in one room and 
his wife in another, and he says that.he 
himself and one Muhammad Bakhsh 
went to the sheep-pen to sleep, and it 
seems that they were there when Asa 
Ram came at about mid-night and 
entered Musammat Bakho’s room. Evi- 
dently Asa Ram expected that he and 
Musammat Bakho would not be inter- 
rupted and that Ditta would know noth- 
ing of his presence in the house. 

In these circumstances Asa Ram can- 

not possibly be deemed to have had any 
intenfion of causing annoyance to Ditta, 
and I hold, therefore, that he committed 
no offence. I accept the application for 
revision, set aside the. conviction and 
sentence, and aequit the petitioner, and 
direct that the fine if paid be refunded. 


Z. K. ` Revision accepted, 
(5) 49 m Cas. 103; 40 A. 221; 16 A. Te J. 153; 
20 Or. L. J, 119, 
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MADRAS HIGH COURT. 
CRIMINAL MISCELLANEOUS PETITION No. 234 
or 1923. ` 
August 28, 1923. 
^ Present:—Mr. Justice Venkatasubba 


Rao. 
` PONNUSWAMY AIYAR AND OTHERS 
i — PETITIONERS 
versus 
K. GANAPATHI IYER, Sus-DrvisioNAL 
MAGISTRATE OF. MAYAVARAM— 


. | RESPONDENT. 

‘Contempt of High Court—Order of High Court 
staying proceedings—Telegram by Vakil informing 
Magistrate of stay order—Order not communicated 
officially —Magistrate, refusal of, to adjourn case— 
Bona fides. 

An order of the High Court cannot be defied 
with impunity by a party or an officer who 
having knowledge of it chooses’ to disregard 
it. When orders are made or injunctions granted, 
the Court must insist that they shall beobeyed. [p. 
213, col. 1.] 

Notice of an order can bs given otherwise than 
by an official communication of it. [ibid. 

Ex parte Langley, Ex parte Smith, (1880) 13 Ch. D. 
110 at p 119; 49 L. J. Bk. 1; 43 L. T. 181; 28 W. R. 
174, In re Bryant, (1877) 4 Oh. D. 98; 35 L. T. 489; 
25 W. R. 230, followed. : rh 

Sati Nath Sikdar v. Ratanmani Naskar, . 14 Ind. 
Cas. 808; 15 C. L. J. 335, Inthe matter of Surjya 
Narain Singh, 5 O. W. N. 110, Hem Chandra. Kar 
v. Mathur Santhal, 17 Ind. Oas. 78; 16 C. W. N. 
1031; 13 Or. L. J. 766, Babu Ratnessari Pershad 
Narayan Singh v. Empress, 2 C. W. N. 498, 
Ramanathan Chetty, v. Arunachalan Chetty, 22 Ind. 
Cas. 99; 38 M. 766; (1914) M. W. N. 46; 15 M. L. T. 
151; 26 M. L. J. 275; 1 L. W. 22, referred to. 


Queen-Empréss v. Virasami, 19 M. 375; 6 M. L. 
J. 195; 2 Weir 680; 6 Ind. Dec. (w.s) 967, Muthu 
Kumaraswami Rowthar v. Kuppuswami Atyangar, 
3 Ind. Cas. 82; 33 M. 74; 6 M. L. T. 159, Venkata- 
chelapatirao v. Kameswaramma, 43 Ind. Cas. 214; 
41 M. 151; 22 M. L. T. 330; 33M. L. J. 515; 6 L. 
W. 617; (1917) M. W. N. 785 (F. BJ), distinguished. 


: Where the liberty ofa subject is involved and 
the Court is dealing with the conduct’ of a 
responsible officer such as a Magistrate of same 
standing, it shall give the benefit of every 
doubt to the respondent, and when two inferences 
are.possible, shall accept that which is  consis- 
- tent with the bona fides and uprightness ef the 
Magistrate. [p. 245, col. 2.] 

The High Gourt having made an order staying 
further proceedings in a criminal case pending 
bafore a Sub-Divisional Magistrate, the Vakil for 
fhe accused sent a, telegram to the Magistrate 
informing him of the order made by the High 
Court. As the Magistrate was not disposed to 
act on this telegram a formal petition was filed 
supported by an affidavit of a person who was 
instructing the Vakil for the accused and who was 
present when the stay order was made by the 
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were granted the copy at 7P, m. 
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High Court. This application was rejected. 
Another petition asking for an adjournment in 
order to enable the accused to engage a Counsel, 
as their Vakil had been cited asa Court witness, 
was also rejected and judgment was delivered 


the same afternoon. The accused applied to the 
High Court asking that the Magistrate be com- 


, mitted to prison for contempt ofthe High Court's 


1 


orders: . 

Held, (1) that the Magistrate was bound to obey 
the High Court's order ; 

(2) that as.the Magistrate had not refused to 
adjourn the case knowing or having reason to 
believe that the High Court had stayed pro- 
ceedings he could not be said to be guilty of 
contempt. 


Petition, praying that in the circum- 
stances stated in the affidavit filed there- 
with the High Court will be pleased to 
commit Mr. K. Ganapathi Iyer, Sub- 
Divisional First Class Magistrate of 
Mayavaram, to prison, for his contempt 
and wilful disobedience of the order of 
his Lordship the Honourable Mr. Justice 
Venkatasubba Rao, dated 10th April 1923, 
in Criminal Miscellaneous Petition No. 
191 of 1923 in Criminal Revision Case 
No. 274 of 1923 presented to the High 
Court against the order, dated 6th April 
1923, of the Court of the Sub-Divisional 
First Class Magistrate of Mayavaram in 
C. C. No. 50 of 1922. . 

Messrs. K. S. Jayarama Aiyar and .K. 


S. Rajagopala Aiyangar, for the 
Petitioners. - 
Mr. T. R. Ramachandra Iyer, for the 


Respondent. 
. Mr. A. Sivakaminathan, for the Public 
Prosecutor on behalf of the Crown. 
ORDER.—TPhis is an application of 
a somewhat unusual kind. I have been 
asked to commit to prison Mr. K, 
Ganapathi Aiyar, Sub-Divisional Magis- 
trate of Mayavaram, for his wilful dis- 
obedience of the order of this Court, dated 
the 10th April1923. In C. C. No. 50 of 
1922 pending before the said Magistrate, 


an application was made by some of the 


‘accused for examination as a witness of 
the Pandarasannadhi of Thiruvaduthurai 
Mutt. That application was refused 
by the Magistrate by his order dated 
the 6th April 1923. On the same day 
the parties applied fora copy of the 
order and the stamp papers were called 
for on the 9th April. They were 
furnished immediately, and the parties 
on 
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thé 9th. On the 10th, a revision case 
was filed in the High Court, impeaching 
the correctness of the order of the 6th 
and on the application of the accused ai 
about 2-15 p.m. on the same day, I 

made an order staying further pro- 


ceedings in C. C. No. 50 of 1922 pending ' 
the disposal of the Criminal Revision 


Case.. 
' "The case before the Magistrate was 
taken up in the usualcourse on the llth 
to which date.it stood adjourned. A 
telegram had been sent by Mr. K. S. 
Jayarama Aiyar, Vakil for the accused 
‘informing the Magistrate of the order 
made by this Court. This telegram, it 
‘is admitted, reached the’ Magistrate . at 
- about 9 4. M. on the 11th. Finding that 
the Magistrate was not ‘disposed to act 
on this telegram, a formal petition was 
"filed supported by the affidavit of K. 
Sundaresa Iyer, who was instructing the 
‘Vakil forthe accused and who was also 
present in Court when the stay order was 
made by. the High Court. In that 
: affidavit are set out the facts relating to 
the application to this Court and the 
order made staying proceedings. A copy 
of the telegram and the receipt obtained 
from the Telegraph Office in token of the 
telegram having’ been despatched, were 
annexed as Exhibits to the affidavit. The 
Magistrate declined to adjourn the case. 
It is stated, inter alia, in his order that 
‘the accused had sufficient opportunities 
to have moved the High Court in time 
so that the order of the High Court 
could have been formally commünicated 
to the Magistrate. In this he was 
obviously wrong, because as I have 
shown the accused acted with great 
expedition and applied for stay at the 
earliest possible moment. When the 
accused found that the Magistrate insist- 
ed upon proceeding with ‘the case, they 
put in another petition stating that 
their own Vakil had been cited as a 
Court witness, that in' view of the stay 
order they had not engaged another Vakil 
to represent them at the trial and that 
in the cireumstances an adjournment 
should be granted to enable them to 
obtain proper legal assistance. The 
Magistrate thereupon made an order 
‘dispensing with the evidence of the 
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accused's Vakil and this is what the 
Magistrate says in his order: 


“The Courtafter reading the evidence 
of the prosecution and defence witnesses 
considered that the evidence of N.' 
Kuppuswamy Iyer will help in the 
decision of the vase. It accordingly 
After 
reading the evidence again I came to the 
conclusion that the examination of the 
Court.witness may very well be dispens- 
ed with.......To avoid delay in. the disposal 
I dispense with the examination of the 
Court witness now present:”- The Magis- 
trate then makes a note: ‘The Vakil, Mr. 
Kuppuswamy Iyer, does not appear for 
argument. The case is adjourned for 
judgment at 3-30 p.m.” The accused, 
however, were not in a mood to submit to 
this order of the Magistrate and so they 
again requested the Magistrate tosend a 
telegram to the proper officer of the High 
Court at their expense and ascertain if, 
as'a matter of fact, the High Court did 
make a stay order. The Magistrate re- 
fused to comply: with the request. The 
accused next applied for an adjournment 
on the ground that they intended to 
move the High Court for a transfer of 
the case to the file of some other Magis- 
trate. 'This applieation again met with 
a similar fate. Mr. Kuppuswamy Aiyar, 
Vakil, whose evidence was dispensed with, 
then put in à memo. of appearance on 
behalf of the accused noting in it that 
at 2 P. M. the Court made an order dis- 
pensing with his evidence and also not- 
ing that the memo. itself was put in at 
2-30 p.m. The-correctness of these state- 
ments in. the memo. is not disputed, 
The-Vakil then commenced to argue the 
case, but he was told by the Magistrate 
that the judgment would be delivered 
at 3-30. p.m. and thereupon the Vakil 


filede the following statement dated llth - - 


April 1923 at 2-50 r.m.: “On my rising 
to argue the case the Court observes 
that the matter is ripe for delivery of 
judgment by 3-30 r.m. Under the cir- 
cumstances I beg to submit that my 
argument would be of no use and as 
such I am unable to do any justice by 
making any farce of an argument at 
this juncture,” The Vakil thus refused 
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to further argue the case and the Magis- 
trate forthwith read a judgment which 
had been previously written and which 


is said to consist of about 20 to 25 typed 
pages. 


These are the facts regarding which, 


there is no controversy, and I have caré- 


fully avoided reference to the allegations 
made on behalf of the accused but denied 
by the Magistrate. 


I shall first deal with the question of 
law raised. It is said that the Magistrate 
was not guilty of contempt, as he was not 
bound to obey the order of the High Court 
until it was officially communicated to him. 
The, Magistrate in this case had before 
him not only the telegram purporting 
to have been sent by the Vakil at Madras 
but there was also a sworn statement to 
the effect that the High Court had 
ordered a stay of proceedings. It is 
argued that it isnot necessary to enquire 
whether the officer believed the state- 
ment or not, because in no circumstance 
was it incumbent upon him to act upon 
any statement or evidence, when there 
was no formal communication from the 
High Court to the officer concerned. Apart 
from authority, I think this proposition. 
is unsound. I do not think it will be in 
the interests of justice to hold that an 
order of the High Court can be defied 
with impunity by a party or an officer 
who having knowledge of it chooses 
to disregard it. ‘When orders are made 
or injunctions granted, the Court must 
insist that they shall be obeyed. The 
parties concerned may be very injuriously 
affected by disobedience ; it may occasion 
loss of property or seriously imperil 
the liberty of a person. Apart from 

' this, it seems to me that it is hardly 
consistent with the dignity of the Court 
- to permit its orders to be disobeyed by 
a party who chooses with full knowledge 
to set them at defiance and treat them 
with contempt. In connection with con- 
tempt proceedings, this question does 
not appear to have been decided in 
India. But the English decisions have 
clearly laid down that notice of an order 
can be given otherwise than by an 
‘official communication $: of it, Thesiger, 
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L.-J., in Ex parte Langley, Ex parte Smith 
(1), observes : 

“That, under certain circumstances, a 
telegram may constitute such a notice of 
an order ofa Court as to make a person 
who disregards the notice and acts in con- 
travention of the order, liable for the 
consequences of a contempt of Court." 

James, L. J., expresses himself to the 
same effect. 

The same view was taken by Bacon, 
C. J., in In ve Bryant (2). He says :— 

“Tt is perfectly clear that he (the 
Sheriff's Officer) knew that an act of 
bankruptcy had been committed, and he 
admits that a telegraphic communication 
had been made to him before the sale 
of the fact that an injunction to restrain . 
the sale had been ordered by the Court. 
He and the auctioneer are both equally 
to blame. They both violated what they 
must have known. to be the plain law, 
and proceeded to sell.” 

I said there are no decided cases in 
India on the point. In Sati Nath Sikdar 
v. Ratanmant Naskar (8) the question 
was whether the order of the District 
Munsif under consideration in that case 
was or was not without jurisdiction. 
After the High Court directed a stay of 
proceedings, “the Munsif made an order 
for assessment of mesne profits refusing 
an adjournment, although an affidavit was 
filed in which. it was specifically stated 
that the High Court had stayed pro- 
ceedings, and to the affidavit was annexed 
as an exhibit a letter confirming the 
statements in the affidavit, written by the 
Vakil who had obtained the Rule in the 
High Court, to the Pleader in charge of the 
case in the Munsifs Court. The High 
Court cancelled the order for assess- 
ment of mesne profits as being wholly 
without jurisdiction, and very strong 
observations were made to the effect that 
the act of the Munsif plainly amounted 
to & contempt of the authority of the 
High Court. These observations are no 
doubt obiter dicta, as there was no appli- 


‘cation before the "High Court to commit 


(1) (1880) 13 Cb. D. 110 at p. 119:%9 L J. Bk, 1; 
43 L. T. 181; 28 W. R. 1 

(2) (1877) 4 Ch. D. a8. 35 LT, 489; 25 W. R 
30. 


(3) 14 Ind, Cas. 808; 15 0, I. J, 835, 
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the Munsif for contempt, but they ex- 
press the law as laid down by English 
decisions. In Im the matter of Surjya 
Narain Singh (4) the learned Judges 
referring to the conduct of a Magistrate, 
who proceeded with a case after he had 
been shown a telegram stating that a 
rule'for stay of further proceedings had 
been granted by the High Court, observ- 
ed that it was most injudicious of the 


‘Magistrate to have proceeded with the 


case, after he had been credibly informed 
that the High Court had ordered stay. 
In Hem Chandra Kar v. Mathur San- 


-thal (5) the Magistrate refused to pay 


heed to a similar telegram, and the High 
Court considered that the Magistrate 
acted injudiciously in summarily reject- 
ing the application for adjournment’ and 
that he ought to have directed the 
party to verify the statement contained 
in the telegram. See also Babu Ratnes- 
sari Pershad Narayan Singh v. Empress 


In Ramanathan Chetty v. Arunachalam 
Chetty (7) Spencer, J., takes the same 
view and refers to the Calcutta cases 
with approval. 

Mr. T. R. Ramachandra Aiyar, who 
appeared for the respondent, in the 
course of his able argument, contended 
that under the decisions of this High 
Court, his client could not be held to 
be guilty of contempt and relied on 
Queen-Empress v. Virasami (8), Muthu 
Kumaraswami Rowthan v. Kuppuswami 
Aiyangar (9) and Venkatachelapatirao 
v. Kameswaramma (10). Whatever the 
view taken in the English decisions 
or the Calcutta cases may be, I am, 
of course, bound by the rulings of this 
Court. But, after having carefully con- 
sidered the latter, I have come to the 


(4) 5 C. W. N. 110. 
3 (5) a Ind. Cas. 78; 16 C. W. N. 1081; 13 Or. L. 
$ 76 

(6) 2 C. W. N. 498. 

(7) 22 Ind. Cas. 99; 38 M. 760; (onn M, Y N. 
46; 15 M. L. T. 151; 26 M. L. J. 973; 

(8) 19 M. 375, 6 M. L. J. 195 LIN ie a r ^ ind. 
Dec. (N. s.) 967." 

(9) 3 Ind. Cas. 82; 33 M. 74; 6 M. L. T. 159. 

(10) 43-Ind. Cas. 214; 41 M 151; 22 M. L. T 330; 
33 M. L. J. 515; 6 D. W, al; (1917) M. W. 
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conclusion that they have no bearing 
upon the present question and tbat it 
will be wrong to say that the Madras 
cases have by implication introduced -a 
new doctrine as regards the law of 
contempt, a doctrine "which is at vari- 
ance with the established rule as laid 
down in English text-books and Eng- 
lish cases of ; great authority. 

In Queen-Empress v. Virasami (8) 
the Sessions Judge was justified in the 
circumstances in "not believing the tele- 
gram and refusing to act upon it. 

In Muthu Kumaraswami Rowthan v 
Kuppuswami Aiyangar (9) the question 
to be decided had reference to the 
validity of a sale, and it was held that, 
although there was an order by the 
stay of sale, 
inasmuch as the order was not com- 
municated to the lower Court, the sale 
was valid. There is nothing in the 
report to show that the lower Court 
was in fact aware of the order made by 
the Appellate Court, and in any event, 
this.cannot be treated as an authority on 
the question of eontempt. 

Venkatachelapatirao `v. | Kameswa- 
ramma (10) had similarly to deal with the 
validity of an attachment effected after 
an order of stay of execution made by 
an Appellate Court, and it was held 
that the attachment was legally valid. 
In the first place, I may observe that 
neither the decree-holder nor the Court 
of first instance had notice in fact of 
the order of the Appellate Court. 'The 
Full Bench approved of Bessesswari 
Chowdhurani v. Horro Sundar Mozum- 
dar (1l) It is to be noted that the 
judgment in the latter case expressly 
States that neither the decree-holder nor 
the Court executing the decree was aware | 
of the stay order made by the Appellate 
Court. In the second place, there is no 
point connected with contempt, argued ` 
before the Full Bench, and l cannot, 
therefore, accept Venkatachela Patirao v. 
Kameswaramma, (10) as an. authority on 
this point. 

Having so far stated the law, as I 
understand it, I have next to deal with 
the question, did the respondent wilfully 


| (3) 10, W, N. 228, 
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disobey the order of the High Court? 
In other words, did he refuse to adjourn 
the case, knowing or having reason to 
believe that the High Court had stayed 
proceedings? Mr. K. S. Jayarama Iyer, 
who, on behalf of the petitioners very 
carefully placed all the facts before me, 
urged that, whatever might be said of 
the telegram, the Magistrate was bound 
to act upon the affidavit of Sundaresa 
Aiyar. In fact, the argument presented 


to me was that the Magistrate believed - 


the statements contained inthe telegram 
and the affidavit to be true and yet 
refused to grant .the adjournment. In 
support of this contention, reliance was 
placed upon the wording of the order 
refusing adjournment. I have read the 
order carefully and although there is 
‘much to be said in favour of Mr. 
Jayarama lyer's contention, I feel that 
I am bound to read the order liberally 
‘and that I must not, unlessIam driven 
‘to it, construe the order as indicating 
that the Magistrate believed that the 
High Court ordered a stay, and never- 
‘theless he would not adjourn the case. 
‘Then it was contended thatthe conduct 
‘of the Magistrate was extraordinary, 
firstly, in dispensing with the evidence 
of the Court witness, secondly, in fixing 
in advance an hour for the delivery of 
the judgment and giving barely 30 
minutes to the accused’s Lawyer to sum 
up the case and, thirdly, in coming to 
the Court with a judgment that had 
been written long before the accused's 
Lawyer had an opportunity toargue the 
case. The trial of the criminal ` case 
commenced in June 1929 and a charge 
_was framed on the 25th December 1922. 
It was tried by several successive Magis- 
trates of whom the respondent was the 
last. ‘Twenty-seven witnesses for the pro- 
secuiton and 54 witnesses for the defence 
were examined and the record was volumi- 
nous. It is said that in these circum- 
stances the Magistrate could have had 
only one object in preventing an argument 
-on behalf of the accused, and that 
object, it is contended, was to be able 
to finish the: case before an official 
communication of the orderof the High 
Court could reach his hands. I rust 
say that this argument is very legiti- 
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mate in the circumstances. But the 
liberty ofa subject is involved, and I 
am, moreover, dealing with a responsi- 
ble officer of some standing. I shall, 


‘therefore, give the benefit of every doubt 


to the respondent, and when two in- 
ferences are possible, shall accept that 
which is consistent with the bona fides 
and uprightness of the Magistrate. The 
conduct of the Magistrate in writing a 
judgment in advance is very objection- 
able, but what inference can I draw 
from it? In his explanation he states 
that he commenced to write the judg- 
ment several days before he received 
the telegram, and I quite believe it. 
It is impossible to have written the 
judgment consisting of about 25 typed 
pages between 9 o'clock when the 
telegram reached him and 12 o'elock 
when he saton the Bench. I cannot, 
therefore, draw any inference adverse 
to the Magistrate in this connection, from 
the fact that he came to the Court ready 
with a judgment. Then, as regards the 
order dispensing with the examination 
of the Court witness, though the sugges- 
tion of Mr.  Jayarama Iyer that the 
Magistrate passed this order witha view 
to hasten the case cannot be said to be 
utterly unfounded, it is quite probable 
that the Magistrate honestly came to the 


‘conclusion in the course of his writing 


the judgment, that this additional evi- 
denee was unnecessary, and I am not, 
therefore, prepared to impute to him 
mala fides. The strongest fact against 
the Magistrate,it is next said, is, that he 
effectually prevented the accused's Vakil 
from arguing the case. By this, he has 
no doubt rendered himself liable to grave 
censure; but I am willing to accept the 
suggestion of Mr. Ramachandra’ Aiyar 
that the Magistrate had made up his 
mind and thought that no argument 
could make him alter his decision and 
was of the opinion that a speech atthe 
conclusion of the case was a superfiuity. 
As I have said, however much I am 


disposed to condemn the procedure of 


the Magistrate, I do not think thatthe 
only inference possible is that he 
wilfully cut short the argument with a 
view to finishing the case and deliver- 
ing the judgment before the receipt by 
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him of the order from the High Court. 
The Magistrate states in his explana- 
tion that he was specially directed by 
the Government and the District Magis- 


trate to dispose of the case at anearly - 


date. This, no doubt, to a certain 
extent, operated on the respondent's 
mind, and the information conveyed to 
him regarding the stay order at the 
last moment, after he had taken the 
.trouble to write a long judgment, pro- 
duced in him a state of irritation and 
clouded his judgment, and he was not 
jim a mood to  dispassionately consider 
the application on itsmerits, and I am 
disposed to think that all the subse- 
quent acts of the Magistrate are thus 
traceable to the absence of judicial 
calmness and that the facts do not 
make only ore conclusion imperative, 
namely, that he intended to set at 
defiance the order of the High Court. I 
.must add that it isa redeeming feature 
-of this case thatthe Magistrate has 
not persisted in justifying his con- 
duct, but has on the contrary himself and 
through Mr. Ramachandra Aiyar, most 
frankly admitted its impropriety and 
expressed in unqualified terms regret 
for what has happened. I have held 
that the Magistrate has not been guilty 
of contempt; but I have been able to 
arrive at this conclusion, only by rigidly 
‘excluding every hypothesis inconsistent 
with his honesty even where circum- 
‘stances are suspicious and I cannot, 
therefore, direct the petitioners to pay 
the respondent's costs. The accused 
had ample justification for making this 
application, and I .may also remark 
that it has not been shown to me that 
they were guilty of causing any delay 
at any stage of the case. I would, there- 
fore, dismiss this application, but make 
no order as to costs. : 

V. N. V. 


K. 8. D. Application dismissed. 
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CALCUTTA HIGH COURT. 
CRIMINAL REFERENCE No. 53 oF 1923. 
September 28, 1923. . 

Present :—dJustice Sir Asutosh 
Mookerjee, Kr., and Justice Sir N, R. 
Chatterjea, KT. 
EMPEROR-—-PROSECUTOR 
versus 
DHANANJAY RAY-—ACCUSED. 
Criminal Procedure Code (Act V of 1898), se. 
299, 307—Trial by Jury—-Disagreement between 
Judge and Jury—Reference to High Court— 
High Court, duty of—Verdict, unanimous, when 

to be interfered with. : 

In dealing with a case under section 307 of 
the Criminal Procedure Code, the High Court 
is first called upon to consider the entire evi- 
dence. It has then to give due weight to the 
opinion of the Sessions Judge and to the opinion. 
of the Jury and then to acquit or convict the 
accused. The: opinion of the Sessions Judge, 
however, is his opinion on the merits of the 
case and does not include his speculations as to 
what external considerations, if any, might have 
affected the judgment of the Jury. An imputa- 
tion of this character is not fair to the Jurors 
as they have no opportunity to defend their 
views and to repudiate the aspersions made against 
them. The opinion of the Jury signifies the verdict 
of the Jury. The measure of the relative 
weight to be attached to thése two factors, 
cannot be crystalised into an inflexible formula. | 
The answer must depend upon the circumstances 
of each. case. But the trend of judicial opinion 
has been in favour of preference of the 
unanimous verdict of Juries on whom the duty is 
imposed by section 299 to decide which view 
of the facts is true. The weight to be attach- ' 
ed to the verdict of the Jury is, however, 
necessarily diminished when the verdict is not 
unanimous. On the other hand when the Judge 
accepts the verdict of the Jury as to some of 
the accused and not as to the others, his opinion 
Api APR corresponding measure. |p. 248, 
col. 2, : 

The High Court should not, however, inter- 
fere with a unanimous verdict of the Jury 
unless it can say decidedly that it thinks that 
the verdict is clearly wrong. Notwithstanding 
this due weight must be given to the opinion of 
the Sessions Judge as required by Statute. [ibid.] 

Case-law referred to. 


Criminal Reference by the Sessions 
Judge of Khulna, dated the 7th July 
1923. 

Babus Narendra Kumar Basu, Banku 
Behari Malik Chaudhuri and Satindra 
Nath Rai Chaudhri, for the Accused. 

Mr. Camell, for the Crown. 


JUDGMENT.—Thisis a reference 
under section 307 of the Criminal Pro- 


E 
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cedure Code. The accused Dhananjay 
Ray was charged with an offence under 
section 211, Indian Penal Code. The 
.Jury unanimously found him not guilty. 
The Sessions Judge, however, was of 
opinion that the- verdict was not in 
accordance with the evidence and thought 
it necessary in the interests of justice 
to submit the case to the High Court. 

The case against the accused may be 
briefly stated.. On the 6th October 
1922, the accused, who was the Tahsil- 
dar of the Khararia Zemindars, lodged 
a first information at Mollahat Police 
Station against Ramgachia, Premchand 
and eleven other persons. His story 
shortly was that on the 4th October, while 
proceeding in a boat, he was accosted by 
the accused persons. "Two of them, Ram- 
gachia and Premchand, threatened him 
with daos, forced him to unlock his 
box .and stole Rs. 150. The Police 
Authorities made some arrests on the 
9th Oetober, but were not as expedi- 
fious in the conduct of their enquiry 
as the accused desired. The result was 
that on the 31st October, he lodged a 
complaint before the Sub-Divisional 
Magistrate at Bagerhat. On the 16th 
November, the Police submitted a report 
that the case was false, and on the 13th 
December, the Sub-Divisional Magistrate 
dismissed the complaint as false under 
section 203, Criminal Procedure Code. 
On the next day the present prosecution 
was instituted. 

Witnesses were examined on behalf 
of the prosecution and 
himself was’ examined under section 
342 of the Criminal Procedure Code. 
His defence in substance was that the 
information he had lodged was true. 
The Judge summed up the case fully 
. and fairly. The Jury retired, and ina 
few minutes, brought in & unanimous 
verdict of not guilty. The Judge, as 
we have already stated, held that 
the verdict was inconsistent with a 
sober estimate of the evidence and made 
this reference. In his letter of reference, 
he states that “the accused has connec- 
tions of considerable influence and posi- 
tion, and I am constrained to the opinion 
that this has not been without its effect 
on the verdict returned at his trial.” 


' 
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We enquired of the Deputy Legal 
Remembrancer what foundation, if any, 
there was for the opinion expressed by 
the Sessions Judge that the verdict of 
the Jury had been affected by the alleged 
circumstances that the accused has con- 
nections of considerable influence and 
position. The Deputy Legal Remem- 
brancer, as might have been anticipat- 
ed, stated with his usual frankness that 
there were no materials on the record 
to support the view expressed by the 
Sessions Judge. Such an imputation 
may perhaps influence the judgment of 
this Court by extra judicial considera- 
tions; but this could not have been 
possibly intended by the Sessions Judge. 
In any event, we are clearly of opinion 
that the imputation should not have 
been made. This Court is called upon 
under section 307 to consider the entire 
evidence and, after giving due weight 
to the opinions of the Sessions Judge 
and the Jury, either to acquit or to 
convict the accused. The opinion of 
the Sessions Judge is his opinion on 
the merits of the case and does not 
include his speculations as to what, 
external considerations, if any, might 
have affected the judgment of the Jury. 
An imputation of this character is not 
fair to the Jurors as they have no op- 
portunity to defend their views and to 
repudiate the aspersions made against 
them. We find, moreover, that in this 
case there were five Jurors, three 
Hindus and two Muhammadans: it has 
not been explained why they should 
all have combined to bring in a verdict 
of ‘not guilty with regard to the accus- 
ed who is a Hindu. 

We ‘have carefully examined the 
evidence and we have come to the 
conclusion that the verdict of the Jury 
should not be disturbed. There can be 
no doubt that an incident of the de- 
scription alleged by the accused did 
take place on the 4th October 1922. 
The theory of the prosecution is that 
the accused was in fact forcibly detain- 
ed. in order that he might be compelled 
to give receipts for meneys actually 
paid to him. The action taken by 
Ramgachia was illegal, and even ac- 
cording to the Sessions Judge amount-, 
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ed at léasf to wrongful restraint. The 
question consequently reduces to this, 
namely, whether the version given by 
the accused was or was not sub- 
stanially true. The Jurors were of opinion 
that the defence story was true, and on 
a perusal of the evidence we are not 
prepared. to hold that this conclusion 
could not have been reasonably adopted 
on the evidence as it stànds. . 
There has been some discussion at 
the Bar as to the true scope of section 
307, Criminal Procedure Code. On 
behalf of the Crown, our attention has 
been invited to Queen-Empress v. Itwari 
Saho (1), Empress v. Lyall (2), Emperor 
v. Annada Charan Thakur (3), Manindra 
Chandra Ghose v. Emperor (4). On behalf 
of the accused, stress has been laid on 
the decisions in Queen v. Sham Bagdi 
(5), King-Emperor v. Purna Hazra (6), 
Emperor v. Surnamoyee Biswas (7), Em- 
peror v. Sheikh Neamatulla (8), Emperor 
v. Annada Charan Roy (9), Emperor v. 
Asgar Mandal (10), Emperor v. Chhanoo 
Lal Bania (11), Emperor v. Pramatha 
Nath (12), Emperor v. Sristidhar. Mozum- 
.dar (13), Emperor v. Nritya Gopal Roy 
(14) and Emperor v. Sukhu Bewa (15). No 
useful purpose would be served by an 
analysis- of the facts of each of these 


- (1) 15 C. 269; 7-Ind, Dec. s s.) 764. 
3. 


` (3) 2 Ind. Cas. 497; 36 C. 629; 9 C. L. J. 638; 10 
Or. L. J. 32; 13 C. W. N. 757. 
(4) 23 Ind. Cas. 1002; 41 C. 754; 18. C. W. N. 580; 
15 Gr. L. J. 402. — 
- (5) 20 W. R..73; 13 B. L. R. App. 19. 
(6) 9 C. L. J. Tim. 
(7).21Ind. Cas. 900; 410. 621; 14 Cr. L.J. 


0. 
(8) 21 Ind. Cas. 156; 17 C. W. N. 1077; 14 Cr. L. 


J. 556. 
i 0) 29 Ind. Cas. 695; 21 C. W. N. 435; 18 Or. L. 


; 10) 48 Ind. Cas. 500; 22 C. W. N. 811; 20 Or. L. 
5 .49-Ind. Cas. 783; 22 C. W. N. 1028; 20 Cr. L. 
03. 55 Ind. Cas. 286; 30 C. L. J.503; 21 Or. L. 
- (13) 81 Ind. Cas. 236; 37 ©. L.J.30; (1923) A. I. 
- (C.) 97. ° f 
gl) 15 Ind. Cas. 145; 380. L.J. 1; 24 Cr. L. J. 
97. 
‘ (15) 76 Ind. Cas, 389; 38 C. L, J, 155; 25 Or. I 
J, 165. 
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cases and the reason assigned by the 
Court in each case for its preference 
of the opinion of the Judge orof the 
Jury. The’ terms of the section are. 
fairly clear. This Court is first called 
upon to consider the entire evidence. 
The Court has then to give due weight 
to the opinion of the Sessions Judge 
andto the opinion of the Jury. The 
opinion of the Jury, as explained in 
Emperor v. Tarapada Naskar (16), sig- 
nifies the verdict of the Jury. The 
measure of the relative weight to' be 
attached to these two factors, cannot 
be crystalised into an inflexible formula, 
The answer must depend upon the 
circumstances of each case, “But the 
trend of judicial opinion has been in 
favour of -preference of the unanimous 
verdict of Juries on whom the duty is 
imposed by section 299 to decide which 
view of the facts is true. The weight 
to be attached to the verdict of the 
Jury is, however, necessarily diminish- 
ed when the verdict is not unanimous. 
On the other hand when the Judge 
accepts the verdict of the Jury as to 
some of the accused and notas to the 
others, his opinion is weakened in a 
corresponding measure. But as we 
have said, the view propounded in the 
case of Queen v. Sham Bagdi (5) still 
holds the ground, namely, that this 
Court should not interfere with a 
unanimous verdict ofthe Jury, unless we 
can say decidedly that we think tbat 
it is clearly wrong, This, no doubt, 


-is a survival of the well-established 


tradition of English Criminal Juris- 
prudence; but notwithstanding this, 
due weight must be given to the 
opinion of the Judge as required by 
the -Statute. We are of opinion that 


‘the verdict of the Jury in the present 


case should be accepted and that the 
accused should be discharged from his 
bail. We order accordingly. 
Z.K. 
Reference discharged : 
Verdict of Jury upheld. 
(16) 22 Ind. wit 175; 18 C. L. J. 522; 15 Cr. L J. 


31; 18 C. W. N. 615. 
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SIND JUDICIAL COMMIS- 
SIONERS’S COURT. 
ORIMINAL APPEAL No. 68 or 1923. 
; August 13, 1923. 
Present :—Mr. Kennedy, J. C., and 
Mr. Raymond, A. J. C. 
TOPANDAS AND OPHERS—ÀCCUSED 
—APPELLANTS 
ý versus 
EMPEROR-—OvProsrrE Parry. 
Jury Trial—Charge to Jury—Misdirection—Er- 
‘yoneous verdict—Failure of  justice—Power of 
Appeal Court to interfere—Cross-examination of 
‘accused—Criminal Procedure Code (Act V of 1898), 
88. $42, 418, 428 cl. (2), 587-—Evidence Act (I of 
. 1872), s. 80—Confession of co-accused, admission of. 

A Judge should not in his charge to the Jury 
express his opinions in terms too dogmatic and 
-unqualified and state his. own view on important 
matters of fact so positively as to leave the Jury 
no loophole for taking any other view; his doing 
so vitiates the verdict of the Jury. [p. 250, col. 1.] 

Ofel Mallah v. Emperor, 22 Ind. Cas. 723; 18 C. 
W. N. 185; 15 Gr. L. J. 147, Queen-Empress v. 
,Menga Budhia, Rat. Un. Cr. Cas. 748; Cr. Rg. No. 15 
of 1895, Ali Fakir v. Queen-Empress, 25 C. 230; 13 
Ind. Dec. (N. 8.) 155, relied upon. 

A charge to the Jury must be read as a 
whole and if upon the general view taken the 
.case has been fairly left within the Jury's pro- 
vince, there is no misdirection. [p. 250, col. 2.] 

Channing Arnold v. Emperor, 23 Ind. Cas. 661; 
41 C. 1023; 18 C. W. N. 785; 26 M. L. J. 621; 15 Cr. 
L. J. 309; 1L. W.461; 7 Bur. L. T. 167; (1914) M. 
"W. N. 506; 16 M. L. T. 79; 12 A. L. J. 1042; 20 C. L. 
J. 161; 16 Bom. L. R. 544; 8 L. B. R. 16; 41 I. A. 
149 (P. O.), followed. 

ltis not to be expected that the Judge should 
comment on every point that could possibly be 
urged in favour of the accused. It is sufficient 
ifhe.deals with the more important points and 
does not unduly press on the Jury his own view 
on questions of fact. [p. 251, col. 1.] 

. Abdul Salim v. Emperor, 69 Ind. Cas. 145; 49 C. 
573 at p. 599; 35 C. L. J. 279; 26 C. W. N. 680; 
(1922) A. I. R. (GC) 107; 23 Cr. L. J. 657, followed. 

A Judge should warn the Jury that the state- 
ment of an accused not amounting to confession 
cannot be considered against the co-accused. [p. 
252, col. 1.] 

Amir-ud-Din Ahmed v. Emperor, 44 Ind. Cas. 
321; 45 C. 557; 22 O. W. N. 213; 27 C. L. J. 148; 19 


Or. L. J. 305 and Mahommed Y unus v. Emperor, 11" 


Ind. Cas. 819; 50 C. 318; (1823) A. I. R.(C.) 817; 25 
Cr. L. J. 407, followed. 

Section:30 of the Evidence Act renders admis- 
. sible an.ineriminatory statement made by one 
accused as against the other only when it sub- 
stantially implicates the former and not when 
it is an exculpatory statement. [p. 251, col. 2.] 

A Judge should not ridicule the defence at 
the very outset of the charge: before the dis- 
eussion of the evidence, for that may have a 
pernicious influence on the mind of the Jury 
and make them distrust the defence theory without 
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‘appearing in the evidence 
.to supplement the case of the prosecution against 


aside a trial. [ibid.] 


249) 


pang sufficient consideration to it. [p. 252, cols, 


A Judge may express his opinion in the charge 
to the Jury but at tbe same time he should be 


` careful to add that it is for the Jury to form 


their opinion on the evidence. [p. 254, col. 1. 
Natabar Ghose v. Emperor, 35 O. 531; 7. C. L. J, 
599; 12 C. W. N. 774; 8 Or. L. J. 6, followed. 
Where the summing up is calculated t$ leave 
a misleading impression on the mind of the 
Jury it amounts to a misdirection. [p. 255, col, 1] 
A Judge in his charge to the Jury must not 
make an appeal or exhortation to the Jury. [p. 256, 


A Judge is not in his examination of the 
accused entitled to put embarrasing questions 
calculated to draw admissions from accused. [p 
254, col. 2.] A 

Examination of the accused person under 
section 342, Criminal Procedure Code, is only to 
enable the accused to explíin any circumstances 
against him and not 


col. 1. 


him, and not to show that he is guilty, nor to drive 
him to make self-criminatory statements. [ibid.] 
When the High Court finds that there is a 
misdirection such as to vitinte the verdict of 
the Jury, it has the power either to direct a 


‘re-trial of the accused or enter into the merits of 


E Hu and dispose of it. [p. 256, col, 2; p. 257, 
col, 1. 

Per Kennedy, J. C.—1t- is right and 
that a Judge should at the conclusion of i nhI 
whether or not Such trial is held before a Jury, 


‘make up his mind as to whether the prosecution 
'has or has not proved its case to the hil. It is 


also permissible for a Judge and indeed (especially 
in India) it is often necessary for a Judge to 
express his opinion extremely clearly to the Jury. 
lt is also permissible though not always OK 
indeed often advisable to admonish the Jury as to 


their duty. Butit is unfair to the Jury ‘if the 


Judge says to them:—“I am thoroughly convi 
of the guilt of the accused. Return Auct SERE 
If you do not, both you and 1 will be disgraced for 


- ever." [p. 258, col. 2; p. 259, col. 1.] 


' Inacharge toa Jury in a conspiracy case it 
is very necessary not only that there should be 


` a consideration of the conspiracy and a deter- 


mination as to what was its nature and by what 
evidence itis proved, but unless it is quite clear 
that if there was a conspiracy all the accused 
were members ofit, there should be somewhere 
a separate statement and criticism of the proved 
actions of each of the members ofthe conspiracy 
If this is not done the Jury may take it for 
granted that all the accused were knowingly 
members of the conspiracy and that the only 
question before them was whether the conspiracy 
was criminal. [p. 259, col. 2.] y 


Misdirection by itself is no ground for setting 


Appeal against the conyiction and 
sentence passad by Mr. Madgavkar, A. J.C. 
Mr. P. S. Shahani, for Accused No. 1. 


Mr. Partabrat D, Punwani, for 
Accused No. 2. DES 
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JUDGMENT. 

Raymond, A. J. C.—The three ap- 
pellants before this Court were tried 
` before Mr. Madgavkar, A. J. C., sitting 
witha Jury for offences under sections 120B 
and 420 read with section 511, Indian 
Penal Code. The Jury returned a 
verdict of guilty by a majority of 3 to 2 on 
both the charges and the learned Judge 
concurring with the verdict of the majority 
sentenced the appellants to various terms 
of imprisonment. They have filed an 
appeal under section 418, Criminal Pro- 
cedure Code, which provides that in a 
case where the trial is by Jury the appeal 
can lie on a matter of law only. In order 
to understand the reference to the differ- 
ent appellants I may mention, that in 
the Sessions Court Alim was accused 
No. 1, Ramji accused No. 2 and Carey 
accused No. 3. The grounds on which 
the appeal is based are the following :— 

(1) The learned Judge misdirected the 
Jury in his charge and the misdirection 
was such as to vitiate their verdict. 

(2) The learned Judge failed to direct 
the Jury on important points in the evi- 
dence favourable to the case of the appel- 
lants and this non-direction was tanta- 
‘mount to misdirection. : 

(3) The learned Judge has misapplied 
the provisions of section 342, Criminal 
Procedure Code, and cross-examined the 
appellants to their prejudice and has 
relied on the answers elicited from them 
by cross-examination. f l 

(4) The learned Judge laid before the 
Jury an incorrect proposition of Law as 
to the statement made by one of the 
accused being admissible against the 
other. 


The main point in the appeal is” 
whether it has been established that the . 


learned Judge misdirected the Jury on 
any point vital to the case. Jt was con- 
tended at the outset that the learned 
Judge in his, charge expressed his opin- 
ion in terms too dogmatic and unquali- 
fied and sta&ed his own view on important 
matters of fact so positively as to leave 
the Jury no loophole for taking any other 
view, and this vitiated the verdict. Re- 
liance was placed on the cases of Ofel 
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Mullah v. Emperor (1) Queen-Empress 
v. Menga Budhia (2) and Ali Fakir v. 
Queen Empress (8). ; 

The learned Judge's charge to the Jury 
is very elaborate and had he been sitting 
with the aid of assessors to try the case 
it may have been difficult to assail it, but 
as he tried the case with the aid ofa Jury 
who are the exclusive Judges of the 
facts, it behaves the trying Judge to be 
careful and cautious in his charge and 
not to overstep the boundary, mark limit- 
ing his province in a charge to the Jury. 


.No doubt as observed by the Privy 


Council in Channing Arnold v. Emperor 
(4): “A charge to a Jury must be read as 
a whole. If there are salient propositions 
in law in it, these will, of course, be the 
subject of separate analysis. But in a 
protracted narrative of fact, the deter- 


Mination of which is ultimately left to 


the Jury, it must needs be that the view 
of the Judge may not coincide with the 
views of others who look upon the whole 
proceedings in black type. It would, 
however, not be in accordance either with 


‘usual or with good practice to treat such 


cases as cases of misdirection, if, upon the 
general view taken, the case has been 
fairly left. within the Jury's province." 
What the appellants complain of is that 
this case .has not been fairly left within 
the Jury's province but that the learned 
Judge by several observations in his 
charge as to the effect of the evidence, 
by exhortation and appeal to the Jury, 
attempted to persuade them to return 
a verdict in consonance with his own 
view of the case. In Abdul Salim v. 


Emperor (5) the following observations 


appear at page 599* of the judgment and 
have some bearing on the question of the 
angle of vision from which the considera- 
tion of the charge in the present case 


(1) 22 Ind: Cas. 723; 18 ©. W. N. 180; 15 Gr. L. 
142 : 


(2) Rat. Un. Cr. C. 748;-Cr. Rg. No. 15 of 1895. 

3) 25 C. 230; 13 Ind. Dec. de 8.) 155. 3 

4) 23 Ind. Cas. 661; 41 C. 1023; 18-C. W.N. - 
785; 26 M. L. J. 621; 15 Cr. L. J. 309; 1 L. W. 461; 


R . L. J. 1042; 20 
. R. 944; 8L. B. R> 16; 41 I. A. 149 (P. CO). 

(5) 69 Ind. Cas. 145; 49 ©. 573 at p. 599; 35 C. 
L.J. 279; 26 C. W. N. 680; (1922) A. I R.(C) 
107; 23 Cr. L. J. 657. 


*Page of 49 O.—[Ed.] 
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may be approached. Their Lordships 
said: “In summing up the voluminous 
evidence to the Jury the learned Sessions 
Judge has put the case to them with 
. perfect fairness. Our attention has been 
drawn to some points favourable to the 
accused or adverse to the prosecution 
that have not been ‘referred to in the 
charge, and to other points which might 
have been put differently. It is not to 
‘be expected that a Judge should com- 
ment on every point that could be 
possibly argued in favour of the ac- 
cused, it is sufficient if, as in this case, 
the Judge deals with the more important 
points and does not unduly press on the 
Jury his own views on questions of fact.” 
Again the grievance of the appellants is 
that the learned Judge has unduly pressed 
upon the Jury his own views on impor- 
‘tant questions of fact. : 

Our attention has been directed to 
several passages in the charge of the 
learned Judge to the Jury as constitut- 
ing misdirection but I think it un- 
necessary to discuss each of them 
separately, for if the misdirection is 
satisfactorily -established on some of the 
points urged in appeal, it would suffice 
to vitiate the verdict. 

(1) It was. argued that the learned 
Judge misdirected the.Jury on a vital 
point in the case by the following re- 
mark beginning at line 624 of his charge: 
‘Therefore, in acase like this though a 
statement by one accused against an- 
other accused is admissible under the 
: Evidence Act itis a matter of law that 
it should be received with the utmost 
caution as against the 
than the one making it, and should 
‘not be accepted except when it is corro- 
-borated hy other reliable evidence?” 
The Public Prosecutor was unable to 
explain under which section of the 
Evidence Act the statement of one 
accused was admissible as against his 
eo-accused, the statements referred to 
are presumbly those made under sec- 
tion 342, Criminal Procedure Code, and 
to these statements neither section 
10 nor section 30, Indian Evidence Act, 
would have any application. The former 
section which refers to persons that 
. have conspired together. to commit an 


accused other. 
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offence says that anything done, said 
or written by any one of such persons 
in reference to their common intention 
after the time when such intention was 
entertained by any one of them is a 
relevent fact as against each of the 
persons believed to be so conspiring. 
This certainly would give no justifica- 
tion to render the statement of one 
accused made under section 342, Crimi- 
nal Procedure Code, admissible as against 
the other accused. Nor does it appear 
to me thatthe learned Judge when he 
delivered himself of this dictum intend- 
ed to refer to section 10, Indian Evi- 
dence Act, for in the sentences imme- 
diately .preceding the above observa- 
tion, the learned Judge devotes himself 
to the discussion of the weight to be 
attached to the statements of accused 
persons, to which also exception has 
been taken by the appellants. He says 
“it is entirely natural that each accused 
should make whatever statement he 
thinks necessary to save himself and 
which he considers necessary and 
needed for his defence whether false 
or true even at the cost of the other 
accused. His evidence in his own 
favour cannot ordinarily be given much 
weight ‘and unless corroborated by other 
independent evidence it is not entitled 


‘to any appreciable weight much less 


when the accused in his statement to 
exculpate himself seeks to inculpate 
the other accused.” The learned Judge 
therefore, I conceive, had in his mind 
the provisions of section 30, Indian 
Evidence Act, and if this be the case 


his presentment of the Law to the Jury 
. is certainly erroneous, for this section 


renders admissible an  incriminatory 
statement made by one accused as against 
the other only when it substantially 
implicates the former and not when it 
is an exculpatory statement. In Amir- 
ud-Din v. Emperor (6)it was held that 
the Sessions Judge misdirected the 
Jury when he instructed them to take 
into consideration statements not amount- 
ing to confession by onee accused as 
against his co-accused. In Mahommed 


(6) 44 Ind. Cas. 321; 45 C. 557 22 0. W, N. 
213; 97 C. L. J. 148; 19 Or. Li. J, 305, 
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Yunus.v. Emperor (7) it was held that 


the Judge should warn the Jury that. 


the statement of an accused not amount- 
ing to a confession cannot be consider- 
ed against the co-accused. No doubt in 
the present case the learned Judge did 
not ingtruct the Jury to take the state- 
ment of one accused into consideration 
against the other and he warned them 
to receive them with the utmost caution 
as against the accused other than the 
person making them, but the fact 
remains that having told them that 
the statement by one accused is admis- 
sible against the other, it is difficult 
to say how far this statement of Law 
may have be influenced the Jury. It 
cannot be overlooked that in the pre- 
sent ease the interests of the appellants, 
Alim and Carey, have been antagonistic, 
and the one attempts to _throw the 
responsibility on the other in respect 
of certain actions which have an im- 
portant pearing on the appreciation of 
the evidence, and, therefore, to direct 
the Jury that the statement of one ac- 
cused is admissible against the other 
„was fraught with serious danger. . 
(2) At line 520 of the charge in referring 
tothe defence of the various accused, the 
learned Judge delivered himself as fol- 
lows: ‘Accused No. 1 says that he acted 
bona fide under the guidance of the sur- 
veyor, accused No. 3 and being honest 
himself he presumed accused .No. . 
honest and had full confidence in his 
honesty, and the accused No. 3 an ex- 
pert surveyor having _ condemned the 
eoods he had to auction them under 
his instructions. In short, owing to the 
excessive honesty in himself he be- 
lieved the whole world to be honest in- 
cluding the surveyor and the assured. 
Tt could be hardly denied that the last 
sentence.would have a most misleading 
effect on the Jury, for before the discussion 
of the evidence is entered upon, the effect 
of such an observation emanating from 
the Judge would be tantamount to 
ridiculing the defence at the very outset, 
There is nothing on the record that 
accused No. 1 believed the whole world 


(T) 77 Ind. Cas. 819; 50 C. 318; (1923) A.I. R. 
(cy sit; 25 Or. L. J. 467, 
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to be honest and it seems to me that there 
was no justification for the learned Judge 
to indulge in a remark of this descrip- 
tion as it may have a.pernicious influence 
on their mind and make them distrust the 
defence theory without giving sufficient 
consideration to it. In the words of the 
Privy Council this-does not seem to leave 
the case fairly within the province of the 
Jury. It was for the Jury to determine 
what weight to attach to the defence ex- 
planation and not for the Judge at the 
very threshold of his.summing up to pour 


ridicule on it. 


(8) At line 715 of the charge. the 
learned Judge said ‘According to the 
prosecution these goods. were such 
that an honest surveyor could hardly 
have given an allowance on them, 
and these goods .were such that 
an honest surveyor would never re- 
commend them-to be sold, an honest 
agent would never care to sell them by 
auction and an honest assured would 
never make a claim (it may be oral) 
for an insurance in respect of them. 
If they did so all the accused are guilty.’ 
The appellants .contended that in .the 
transcript as made by the stenographer the 
words according to the prosecution do 
not appear, but this may be an omission 
on the part of the latter and Mr. Elphin- 
ston states that the above remarks were 
a part of his argument which have been 
reproduced by the .Judge. But Mr. 
Elphinston says that he did not use the 
words ‘If they did so allthe accused 
are guilty. Whether the learned Judge 
merely reproduced the arguments of 
Mr. Elphinston or whether the inference . 


“was his, it appears to me that the words 


‘If they did so all the accused are guilty,’ 


“should not have found place in the charge. 


It was trenching upon the domain of the 
Jury. The sale of undamaged goods at 
the agiction though undoubtedly a very ` 
important point in the case was not by 
itself sufficient for a conviction of all 
the accused. Carey denies that the goods 
sold at the auction were those that he con- 
demned. Ramji pleads entire ignorance 
of the auction sale. Their statements may 
be entirely false, but it does not afford 
any justification for directing the Jury ‘Tf 
they did so all the accused are guilty. It 


Vol, 81] 
TOPANDAS V. EMPEROR, 
. appears to me too dogmatic and positive 
an assertion to lay before the Jury, and 
addressing as the learned Judge was a 
body of men unacquainted with the 
‘technical rules of evidence they may 
well conclude that the inference as to 
the guilt of the accused was perfectly 
justifiable from. the. bare fact of un- 
conse goods being sold at the auction 
sale. 
(4). At line 740 the learned Judge 
‘charged the Jury as follows :— 
: ‘Tt follows that even if you find that 
accused No. 3 condemned only 201ots but 
: lots which were not damaged and which 
could not have been condemned by any 
honest surveyor and could not have been 
&uctioned by any honest agent, then 
even if the other goods were auctioned 
without the knowledge of accused No. 3 
. and without his consent, or to take an 
extreme case even if it be accepted that 
it was accused No. 2 who might have 
'added the other 55 lots in excess of the 
:201ots condemned, it will all come to 
this that accused No. 2 might be guilty 
of additional fraud, but not that the other 
accused viz, accused Nos. land 3 are 
not guilty of the fraud with which they 
‘are now charged’. Exception is taken 
to the last sentence which, it is argued, 
places before the Jury in an unqualified 
manner that if 20 lots of undamaged 


goods were sold at the auction, then they 


have no alternative but to hold Alim and 
Carey guilty of fraud. This is not fair-to 
accused Carey for he does not, as I have 
‘observed, admit that-the goods condemn- 
ed by him were the identical goods sold 
at the auction, and it was necessary to 


inform the Jury that they must find, 


before they hold Carey guilty of fraud 
that the goods condemned by him were 


the goods that were sold at the auction-: 


sale. Further to tell the Jury in express 


language that if 20 lots of undamaged: 


goods had been sold at the auction then 
Alim and Carey are guilty of the fraud 
with which they are now charged, is to 
usurp the functions of the Jury for it 
was their peculiar duty to determine 
whether in the circumstances ‘stated 
Alim and Carey were guilty of the fraud 
with. which’ they were charged. It 
appears tome with due deference to "the 


D 
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learned Judge, that the correct way of 
directing the Jury on this aspect of the 
case would be “that they should con- 
sider whether the lots condemned by 
Carey were the lots sold by public 
auction at the instance of Alim and 
whether in these circumstances Alim and 
Carey were guilty of the fraud with 
which they were charged.” Following 
the passage above quoted the learned 
Judge proceeds as follows:—" It is, there- 
fore, in this light that I shall ask you 
to consider the evidence whether the 
condemnation took place on the 19th or 
21st or any later date. The auction is 
admitted. But the identification of the 
goods is disputed ". "Therefore, the bare 
fact of 20 lots of undamaged goods being 
sold at the auction would not render 
Carey guilty of any fraud unless it was 
proved that these were the identical 
goods condemned by him. In connection 
with this it appears to me that the point 
should have been specifically placed 
before the Jury to find whether the goods 
that were auctioned were the goods that 
were condemned by Carey for it is in 
that event alone that Carey could be 
deemed a party to the conspiracy. There 
is no doubt that the goods produced in 
Court were part of the goods that were 
disposed of at the auction-sale and the 
learned Judge may be perfectly correct 
in his hypothesis that it could benefit 
nobody to remove the damaged goods 
and substitute sound goods for them, 
but the fact remains that as Carey chal- 
lenged the prosecution assertion that the 
goods sold were the goods condemned 
by him, it was primarily the duty of the 
J ury to apply their mind to the considera- 
tion of ‘this important fact before they 
deduced any inference as to the guilt 
of Carey. 

(5) At line 1175 of the charge the 
learned Judge addressed the Jury as 
follows: “If the cases were not opened 
on the 19th but were opened on the 91st 
then the entire defence of the accused 
No.3 based on his alleged survey and 
condemnation on the l9thefalls to the 
ground. But even if these cases were 
opened on the 19th, they could not acquit 
accused No. 3 entirely”. Later at line 
1200 “with regard to the evidence of 
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Mr. Sukhia if believed it appears 
to me to be fatal to the case of, accused 
No. 3 that the cases were opened and 
his survey took place on the 19th. " . 
Again, lam afraid the learned Judge 
has expressed his views in too dogmatic 
away and attempted to force his own 
opinioh of the evidence on the mind of 
the Jury. Itis well recognized that a 
Judge may express his own opinion on 
the evidence in a charge to the Jury, but 
at the same time he should always be 
careful to add that it is for the Jury to 
form their opinion on the evidence. In 
Natabar Ghose v. Emperor (8) it was 
held that it is a misdirection for the 
Judge to express his opinion on various 


questions of fact without telling the Jury - 


that his opinion isnot binding on them 
and that they are the sole Judges of facts. 
Now the learned Judge directs the Jury 
that even if the cases were opened on the 
19th they could not acquit accused No. 3 
entirely. It undoubtedly was his view 
of the evidence in the case and I am not 
prepared at this stage to say that it was 
incorrect, but I think it was necessary, 
particularly when the learned Judge ex- 
pressed his own opinion in so emphatic a 
manner, to warn the Jury that it was not 
binding on them and it was for their con- 
sideration if they found that the cases 
had been opened on the 19th whether 
this circumstance acquitted accused No. 3 
entirely. Equally emphatic was the 
remark with regard to the evidence of 
Mr. Sukhia which the Jury were told that 
if believed it was fatal to the case against 
the accused Carey., Undoubtedly the 
question whether the’ cases were opened 
on the 19th or the 21st was an important 
one in this case and there was a fair 
amount of evidence led, particularly that 
of Mr. Sukhia, to show that the cases 
were opened on the 21st, but to' tell the 
Jury that the evidence of Mr. Sukhia if 
believed was: fatal to the case against 
accused Carey, leaves no option to the 
Jury to take any other view of the evi- 
dence on this. point. 


(6) At line 1460 of the charge the. 


learned Judge addressed the Jury as 


8 35 C. 531; 


tV Ve 


TOL J, 599; 120. W.N. 774; 8 
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follows: "Now the qüestion is do you. 
think that such an auction could be held 
unless the agent accepted the report of 
the accused No. 3 surveyer that the goods 
were damaged? Could such sale take 
place without there being an agreement 
between the accused Nos. land 3? Do 
you accept the explanation of the accused 
No. lon the point? I put the question 
to him and his reply is as follows : 

Question. Did you or did you not 
agree with the accused No. 3 that the arti- 
cles he condemned were damaged and: so 
much damaged that they should be sold ? 

Answer. Tt does not rest with me to: 
agree. This is all I wish to say”. 

I think there is much force in the con- 
tention of the Counsel for Alim that a 
question of this description was not 
justifiable under the provisions of section 
342, Criminal Procedure Code. If the. 
answer of the aceused Alim to the ques- 
tion had been in the affirmative, he could 
be condemned on his own admission. It 
wasa very embarrassing question and 
might have elicited an answer which 
probably would have formed a very 
important piece of evidence in the con- 
viction of Alim. The prosecution case is 
based on the assumption that there was a 
conspiracy between Alim and: Carey to 
fraudulently dispose of undamaged goods 
by auction, and if Alim had in answer to 


“the question replied that there was an 
, agreement between him and Carey that 


the goods the latter condemned were so 
damaged that they should be sold by: 
auction, it would be very doubtful whe- 
ther any further evidence would be 
required against him for his conviction, 
for the direct inference from his answer 
would be that as the goods sold at the 
auction had not been damaged, Alim and 
Carey had agreed to sell undamaged 
goods. The examination of an accused 


. person under section 342, Criminal Pro- 


cedure Code, is only to enable the accused 
to explain any circumstances appearing 
in the evidence against him and not to 
supplement the case for the prosecution ` 
against him and not to show that he is 
guilty, nor to drive him to make self-. 
criminatory statements. Now apart from 
the fact that. the above question to the 
accused Alim was ah improper question, 
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the answer toit may well be calculated 
to mislead the Jury. When Alim answer- 
ed ‘It does not rest with me to agree’ the 


Jury may well draw the inference that he. 


fenced with the question and was dis- 
inclined ‘to answer it, and from his 
disinclination raise an adverse inference 
against him. And where the summing 
up is calculated to leave a misleading 
impression on the mind of the Jury it 
amounts to misdirection. 

(7) At line 1480 the learned Judge 
observed as follows: “Then as regards the 
accused No. 2 the chief question is whe- 
ther such an auction could have been 
held without his full knowledge and 
consent and without his éver preferring 
a claim whether written or oral? Do you 
or do you not accept the case for the 
prosecution that it is impossible that there 
should be an accidental fire at one instant 
and an accidental condemnation at an- 
other, and an auction held without there 
being an agreement between the three 
accused: It would appear impossible 

‘that-a survey or condemnation would 
take place or an auction held without 
accused No. 2 making any claim”. Here 
again the learned Judge arrogated to 
himself the functions of the Jury. It 
was for the Jury to find whether the 
survey or condemnation could take 
place or an auction held without 
the consent or knowledge of Ramji and 
if the learned Judge wished to intimate 
his opinion to the Jury he should have 
been careful to inform them at the same 
time that they were not bound to accept 
it. The preferring ofa claim whether 
written or oral was distinct from the 
knowledge of the survey or condemnation 
or even of the auction. Ramji's case 
was that after the fire he made over the 
whole stock in the shed to Alim and he 
professes complete ignorance of the sub- 
sequent action of Alim with regasd to 
it. This may sound very improbable 
but it was for the Jury to find as a matter 


bf fact whether Ramji had or had not. 


knowledge of the condemnation and 
survey andeven of the auction though 
‘he may have preferred a claim. The 
preferment of a claim did not necessarily 
imply ‘knowledge: on the part of Ramji 
of the survey or condemnation and even 
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of the subsequent auction, no doubt 
there would have been no survey or con- 
demnation if no claim had been prefer- 
red by Ramji but the learned Judge's 
direction to the Jury, ‘the chief question 
is whether such an auction could have 
been held without his full knowledge or 
consent, would seem to imply that if 
accused No. 2 had preferred a claim then 
he must have been aware of the auction. 
It was for the Jury to find whether 
Ramji was or was not aware of the survey 
or condemnation and of the subsequent 
auction. The passage in the charge read 
as a whole would convey to the Jury the 
impression that as accused Ramji had, 
preferred a claim to Alim after the fire 
then he must have been aware of the 
survey and condemnation and the sub- 
sequent auction but in the light. of the 
defence of Ramji this could not be as- 
sumed but required to be, proved and it 
was the province of the Jury to deter- 
mine whether it had been proved or 
not. 

(8) At line 1750 the learned Judge 
remarked: “It suffices to say that Ex- 
hibit 16 is atyped list with the fatal 
remark ‘other goods on general stock 
list were damaged’.” The word “fatal” 
can only mean fatal to the case of the 
accused, and it is certainly too positive 
and dogmatic an expression to be used 
in acharge to the Jury. In Ofel Mullah 
v. Emperor (1) it was observed that it was 
not permissible for a Judge in his charge 
to the Jury to express his own opinion 
in terms too dogmatic and unqualified. 

(9) At line 1765 the charge was as 
follows: ‘The -auction must, therefore, 
have caused accused No. 2a loss of at 
least Rs. 11,000 if we accept Captain 
Carey's valuation, and Rs. 40,000 if we 
accept the valuation of accused No. 2, and 
to this must be added the large bribes 
which the accused No. 2 must have given to 
accused Nos. land 3. These bribes must 
have beenlarge enough to bring in the 
accused Nos. 3 and | looking to the amount 
of insurance involved. Further ‘It was 
only when the suspicions net only of the 
companies but ofthe far more formid- 
able C. L D. were excited and enquiry 
commenced that the accused Nos. l and 
3 consulted together and the result of 
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those deliberations to stop further en- 
quiry was to try to reduce the amount 
of the damages which the companies 
would have to pay.’ 

There is nothing in the evidence to in- 
dicate the passing of any bribe between 
the accused. Mr. Elphinston says he 
did not allude to any bribein his. ad- 
dress but only mentioned that there must 
have been some inducement operating 
for Alim and Carey to act as they did. 
No doubt it would be a legitimate in- 
ference that there must have been some 
strong inducement, but this inference 
was entirely a matter within the province 
of the Jury and, in my opinion, it was 
improper to direct the Jury “to this 
“must be added the large bribes which the 
accused No. 2 must have given to accus- 
ed Nos. land 3.” A Judge ought not to 
tell the Jury that there.was no doubt 
regarding certain facts which it was 
the duty of the Jury to determine. It 
was.tantamount to telling the Jury that 
they should take no other view but the 
one he propounded to them. 

Again to tell the Jury in express terms 
that the accused Nos. land 3 consulted 
together and the result of these delibera- 
tions was to reduce the damages payable 
was an emphatic pronouncement of the 
Judge’s view intended to leave no 
loophole tothe Jury to take any other 
view. In my opinion the proper charge 
to the Jury on this aspect- ofthe case 
would have been whether after the ap- 
pearance of the C.I. D. it was not prob- 
able that Nos.1 and 3 conspired to- 
gether to reduce the amount of damages 
and this was a point for them to deter- 
mine. 

(10) Lastly, at line 2395 the learned 
Judge in the concluding part of the 
charge addressed the Jury as follows : 
‘Gentlemen, Ihave done. This trial is 
a trial in one sense of the accused. 
But you must not forget that in another 
sense we all of us are not less 
on our trial. The witnesses, the Bar, 
you and I, we axe also on our trial, a 
trial no less real in that it rests with 
ourselves to acquit or condemn ourselves.' 
T'his appeal and exhortation to the Jury, 
can, I am afraid, only mean by implica- 
tion that if the Jury failto bring in a 
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verdict of guilty against the accused, 
they would eondemn themselves. With 
due deference to the learned Judge it 
appears to me that these observations 
were entirely out of place and could be 
intended to have but one result, that is, 
ifthe Jury brought in a verdict of not 
guilty it would reflect but little credit 
on them. There can be little doubt that 
the learned Judge felt convinced on the 
evidence that the charge had been 
clearly established against all the 
accused, but his conviction was one 
thing, and that of the Jury, another. 
The latter were the sole Judges of the 
facts and were entitled to consider 
their verdict untrammelled by any 
positive direction of the Judge that the 
accused were the guilty persons. It 
would almost appear that the considera- 
tion by the Jury on important questions 
of fact was taken out of their hands 
and they were practically directed to 
accept the view of ithe evidence as 
propounded to them by the learned 
Judge. It is true that in certain - 
passages of the charge there are 
references to the Jury forming their 
own opinion, but these isolated passages 
are merged in the general tenor of the 
charge considered asa whole, which by 
implication leaves the Jury no loophole, 
for independent consideration but directs 
them to accept the learned Judge's view 
of the evidence. In my opinion these 
instances of misdirection in the charge 
of the learned Judge to the Jury vitiate 
their verdict. 

It was argued that in addition to the 
positive misdirection there was also 
non-direction on matters of prime 
importance to the accused which made 
the non-direction equivalent to misdirec- 
tion, but we think it unnecessary to 
discuss the instances cited, for in view 
of the misdirection referred to above, the 
verdict of the jury cannot be allowed to 
stand. 

The misdirection having been estab- 
lished, sufficient to vitiate the verdict. 
of the Jury, the point that next arises 
for consideration’ is as to the course that. 
this Court should pursue. There can 
be little doubt that both on the Statutory 
law and the authorities the High Court 
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has the power either to direct a re-trial 
of the accused or enter into the merits 
of the case and dispose of it. We invited 
suggestions from the Pleaders for the 
respective parties particularly in view 
of the fact that one of the accused 
Captain Carey, who is a European 
British subject and .had the inherent 
right of trialby Jury may insist on his 
privilege that he should be tried by a 
Jury. All the Pleaders for the three 
accused, however, with one voice desired 
that we should hear them on the merits 
ofthe case and. dispose of it, and the 
Public Prosecutor, concurring the case 
has been argued on the merits. 

[After discussing the important 
evidence the learned A. J. C. concluded 
as follows :] 


i It appears to me unnecessary to enter 
into a detailed diseussion of all the’ facts 
which, in my opinion, are proved by the 
evidence and which appear to me to 
clearly establish the guiltof the three 
appellants. 


1. I hold that at the duction-sale 

held on the 22nd September 75 lots of 
goods valued at about Rs. 40,000 were 
sold and the bulk of these goods were 
Sound. : 
. 2. Alim who was directly concerned 
in disposing of the goods by auction- 
sale had the auction advertised before 
the survey had been held. 

3. The goods sold at the auction-sale 
were the identical goods that had been 
dishonestly condemned by Carey. 

4. Ramji co-operated with Alim in 
the dishonest survey and the Subsequent 
sale of the goods. 

9. All the three Alim, Ramji and 
Carey were parties to the conspiracy as 
to the fraudulent survey and the 
Subsequent auction of the goods. 

6. The damage done by the fixe was 
only to the motor car and both Alim 
and Ramji weré aware of this. i 

T. Carey's. statement that he held 
the ena on ak n September and 
condemned only 20 lots values at i | 
Rs. 10,000 is false. a WG 

8. The conspiracy was designed for 
the immediate benefit of Ramji who 
was in need of financial relief. 


17 
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9. There wasa dishonest claim madc 
by Ramji. there was a dishonest survey 
held by Carey and Alim the agent of 
the Insurance Companies acted dis- 
honestly throughout the whole trans- 
action. 

With regard to the sentence wo are of 
the opinion that the ends of justice 
will be met with if we sentence Topandas, 
Lilaram, Alim to one years rigorous 
imprisonment and a fine of Rs. 3,000, 
in default rigorous imprisonment for 6 
months. Similarly with regard to 
Ramjibai we reduce his sentence to 
one year’s rigorous imprisonment and 
Rs. 3,000 fine, in default six months’ 


rigorous imprisonment. With regard 
to Carey Dr. Wrench states that any 
sentence of rigorous imprisonment 


would be fatal to him aud in view of his 
age we sentence him to 6 months' simple 
imprisonment. i 

Kennedy, J. C.—I concur com- 
pletely. 

Briefly put the allegations against 
these accused persons were as follows :— 

Ramjibai accused No. 2 was proprietor 
of a motor concern and had heavily 
insured his stock. He was a well-to-do 
man but had a deficiency of liquid 
assets and was pressed for actual cash. 
He hada large and valuable stock but 
it was not possible to turn it into money 
by sale except ata ruinous sacrifice. ` 

Accused No. 1 was the agent of two 
Insurance Companies and accused No. 2 
was heavily insured in both of then. 

An insignificant fire took place in the 
godowni of accused No. 2, it was not neces- 
sary for the prosecution case to assert much 
less to prove that this fire was inten- 
tional. But it is their case that 
Ramjibai saw in’ the fire an opportunity 
for turning his stock into cash without 
heavy loss. He, therefore, agreed with 
Alim, accused No. 1, that the latter should 
represent to the companies that there 
had been a serious fire and that much 
of the stock was damaged. An auction 
was then held on the pretext that the 
damaged goods would further deteriorate 
by keeping. The difference between the 
auction price and the valued price would 
be payable by the companies. The 
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services of accused No. 3 (who is a profes- 
sional surveyor) were secured by accused 
No. 1 and accused No. 3 (purporting to act 
in order to ascertain the damage done for 
the benefit of all parties) actually in 
accordance with the general plan was 
to report that there had been 
considerable damagé to stock (whereas 
there had been little or none) and that 
an immediate sale was necessary which 
was not the case. 

: The prosecution allege that all three 
played the part assigned to them. 
Suspicion was, however, aroused and 
investigations’ were set on foot. No 
claim was actually made on the company 
though semi official estimates of net loss 


according to accused No. 1 of Rs. 34,000 ' 


or thereabout and according to accused 
No. 3 of Rs. 4,000 or thereabouts were 
prepared. . 

The accused were charged with crimi- 
nal conspiracy to commit the offence 
of cheating the Insurance Companies 
and it was alleged that an overt act, 
namely, an attempt to cheat had 
taken place in furtherance of the 
conspiracy, such overt act being consti- 
tuted by the auction and by the letters 
written by the accused No. 1 to his prin- 
cipal which letters were intended to 
pave the way for accused No. 2 to 
make his claim. ' 

There can be no doubt 
prosecution made out their case the 
offence was proved. 

The case was tried before Mr. Madgav- 
kar, A. J. C., and a mixed Jury. One of the 
accused was an European British subject 
and claimed to be tried as such. The Jury, 
therefore, consisted of three Europeans 
and two Indians. After a long and 
patient trial all the accused were found 
guilty and sentenced. 

Against the conviction and sentences 
the accused appeal here. The trial 
being before a Jury no appeal would 


lie on the facts. It was, therefore, 
necessary for the accused to plead 
misdirection by the learned Trial 
Judge. 


It is first necessary, therefore, to give 
my reasons why I thought there had 
been a misdirection because it is only 
when such misdirection is established 
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that the Appellate Court is justified in 
going into the facts. 

Many of the criticisms to which the 
trial and charge have been exposed are 
besides the mark. Some of the allega- 
tions appear to be incorrect. As regards 
the alterations in the final draft of the 
charge as compared with the original 
transcript any one.who has had the duty 
of comparing the transcript as recorded 
by our stenographers with his recollec- 
tions of what he has said is well aware 
that drastic revision is necessary. 
Moreover, it is often necessary to add in 
a written record expressions which need 
not, any symbols which cannot, appear in 
the spoken charge. Justas brackets and 
inverted commas  mustappear in the 
written word, so words and phrases must 
often be added to represent what in a 
Speech is expressed by a tone of the 
voice ora gesture. Leaving out of consi- 
deration, therefore, these inconsiderable 
allegations the charge, if I may say so, is 
an admirable judgment.. The learned 
Additional Judieial Commissioner, has 
made a thorough investigation into a 
ease which.really simple enough has 
been made complicated by the great 
amount of varied evidence that has been 
produced and which has béen obscured 
by the talents of the defence. At the 
end of the trial he was thoroughly 
the -prosecution has 
proved their case to the hilt and that 
there was nothing whatsoever in the case 
for the defence. Itis right and proper 
that a Judge should at the conclusion 
of a trial whether or not such trial is 
held, before a Jury so make up his mind 
as to the merits. 

It is also permissible fora Judge and 
indeed (especially in India) it is often 
necessary for a Judge to express his 
opinion extremely clearly to the Jury. 
In the present case the Judge certainly 
did express his opinion with much 
vigour but in view of the character of 
the Jury who do not seem -to have been 
men who would be unduly swayed by 
the opinion of a Judge and who were 
presumably well aware of their rights as 
members of the Jury, I should hesitate to 
find misdirection on this ground alone. 

It is also permissible though not 
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always or indeed often advisable to 
admonish the Jury as to their duty. In 
the present case the Judge thought it 
his duty so to admonish the Jury. The 
circumstances were no doubt peculiar. 
The Judge was trying a pannel of two 
Indians and an European before a Jury 
consisting of three Europeans and two 
Indians and this immediately after the 
enactment by the Legislature of provision 
cutting down the old invidious privileges 
of European British subjects. The 
learned Additional Judicial Commis- 
sioner, if I may say so with great 
respect, seems to have been unduly 
affected by the possibilities of the case. 
It was possible (he thought) that the 
Jury might return a factious verdict ; 
factiously acquitting or factiously con- 
victing all or some of the accused. 
There was, it appears, really very little 
chance of this any more than there was 
of the other contingency which at the 
end of this long trial............ and only 
those who have had the experience can 
say what a strain on the nervous system 
this kind of trial throws............ appears 
to have suggested itself to the learned 
Judge, namely, that he himself might be 
suspected of some sort of unconscious bias. 
The earlier and latter part of the 
charge under consideration, therefore, 
contain a great deal which in my humble 
opinion had been better away. After all 
the sole question for the consideration 
of a Court is whether the accused are 
guilty or not and the introduction of 
other matter though often innocuous and 
sometimes advisable is as a general 
rule confusing. Put shortly the charge 
must have presented itself to the Jury as 
a statement by the Judge: “I am 
thoroughly convinced of the guilt of the 
accused. Return a just verdict. If you 
do not, both you and I will be disgraced 
for ever.” ii 
This I think is unfair to the Jury; ina 
doubtful case a Jury man who had heard 
such a charge might be inclined instead 
of giving the accused the benefit of the 
doubt to consider his own reputation 
and the approval of the Judge, who after 
all is an expert in criminal matters. In 
the present case the majority in favour 
.of a conviction was three to tivo. 
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Therefore, the alteration of one vote 
would have changed the fate of the 
accused. 

It seemed possible, therefore, that the 
overvehemence of the appeal to the 
sense of honour of the Jury might have 
had the effect of changing a possible 
acquittal into a conviction. 

I thought, therefore,. that there was 
at any rate a technical misdirection and 
that the verdict could not be accepted 
as it stood. I came to this conclusion 
with much reluctance because the charge 
considered as a judgment is so clear, 
exhaustive and convincing. Still even so 
it was perhaps open to some criticism. 
Ina charge to a Jury in a conspiracy 
case it is very necessary not only that 
there should he a consideration of the 
conspiracy and a determination as to 
what was its nature and by what 
evidence it is proved, but unless it is 
quite clear that if there was a conspiracy 
all the accused were members of it, 
there should be somewhere a separate 
statement and criticism of the proved 
actions of each of the members of the 
conspiracy. Ifthisis not done the Jury 
may take it for granted that all the 
accused were knowingly members of the 
conspiracy and that the only question 
before them was whether the conspiracy 
was criminal. Now in this charge there 
is no doubt a consideration of the facts 
of each accused and it is possible to 
extract from the chargea clear idea of 
the activities of the various accused but 
that could be done only by close study 
of this very long speech and the Jury 
are entitled to have the case against 
each accused put before them in a clear 
and concise manner. It did seem, 
therefore, that at any rate in the ease of 
one of the accused the charge was 
defective. 

I consider, therefore, that there was 
misdirection, but misdirection by itself 
is no ground for setting aside a trial. 
It may, of course, well be that the matter 
is so much a matter of very doubtful 
facts or so much a question of the 
veracity of the witnesses that it would 
be unfair to an accused person to 
substitute the Tribunal of two Judges 
sitting in appeal and reading papers 
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for the Tribunal to which he is primarily 
entitled but otherwise it is impossible 
-, to say that there has. been in fact a 
failure of justice unless the accused has 
. been wrongfully convicted. Taking 
.this yiew and being also requested to 
do so by the accused, we decided to deal 
with the case on its merits as if it had 
` been a trial by'a Judge and assessors. 
Having thus heard the case on the 
merits I am convinced not only that the 
„learned Additional Judicial Commis- 
sioner was right in the view that he 
took but that the Jury could not have 
returned any verdict other than the 
verdict which it did return. ; 

I do not propose to go at length into 
the cases of Alim: and Ramjibai because 
their case is thoroughly dealt with by 
Raymond, A. J. C., with whose view I 
entirely concur and also because their 
guilt seems clearer than day-light on 
any possible view of the evidence.  . 

I shall merely give a brief summary 
of'the'case against them. 

[After discussing briefly the evidence 

the-learned Judicial Commissioner con- 
cluded::] 

I have, therefore, not the least doubt 
that all these appellants were rightly 
convicted. 

Absolutely I do not think the sentences 
excessive but in view of thé health of 
two-of, the.. accused I am prepared to 

> reduce them. 


P.B. A. & S. D. Appeal rejected. 


ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 791 or 1923. 
"November 29, 1923. 
Present: Mr. Justice Stuart. 
KISHUN SINGH-—APPELLANT 
: versus 
. © “EMPEROR—Opposite Parry. 
Whipping Act (IV of 1909), s. 5—Sentence of 
whipping—Additional punishment, whether can be 
inflicted. 
Under section 5 of the Whipping Act, the sentence 
of whipping is passed either in lieu of a single 
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punishment or a combined punishment and no 
other punishment can be given in addition to it. 

Queen-Empress v. Dagadu, 16 B. 357 8 Ind. Dec. 
(x. s.) 716, followed. ; 

When, therefore, a boy of 12 was convicted 
under section 436 of the Penal Code and was sen- 
tenced under section 5 of the Whipping Act to 15: 
stripes and also to a fine : 

Held, that the sentence of fine was illegal. 

Criminal appeal from an order of the 
Sessions Judge, Kamaun, dated the 
15th of July 1928. 

Messrs. P. L. Banerji and U. S. Bajpai, 
for the Appellant. » 

The Government Pleader, for the 
Crown. 

JUDGMENT.—After examining the 
evidence I am of opinion that the con- 
viction cannot be interfered with, but 
the sentence, as passed by the Sessions 
Judge, cannot stand. The appellant, who 
is a boy of 12 was convicted under sec- 
tion 436 of the Indian Penal Code for 


. having committed mischief by setting 


fire to a cow-shed in the hills and was 
sentenced under the provisions of section . 
5 (Act IV of 1909) to 15 stripes and also 
to a fine. Under section 5 he could 
be punished with whipping in lieu of 
any other punishment to which “he 
may for such an offence be liable." If. 
the sentence of whipping is passed, no 
other sentence can be passed for the 
whipping is considered to be in lieu, of 
either a single punishment or a combined 
punishment.. This is clear from the 
words of the section itself. A similar 
point arose in a Bombay case, Queen- 
Dagadu (1) It arose 
under the old Act VI oi 1864. The 


‘words of the head-note, with some slight 


alteration, will apply to the present case. 
When an accused person is "sentenced 
to whipping under section 5, Act IV of 
1909, the ‘punishment of fine or im- 
prisonment or both cannot be legally 
infijcted under the Indian Penal Code 
in addition to the whipping.” The 
sentence of whipping can stand alone; 
the sentence of fine only .if imprison- 
ment is added to it. As far as I am 
instructed the boy is at present in 
custody in default of payment of the 
fine. The sentence of whipping has not 
yet been inflicted upon him. Itis clear 


(1) 16 B. 357; 8 Ind. Dec. (N. 8.) 716. 
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that the Judge intended the sentence 
of whipping: to be the main sentence. 
The boy has thus been, as far as I can 
see, already for over. four months in. jail 
in default of payment of a fine which 
could not be exacted from him. ` I must 
make allowance for that fact. I, there- 
fore, alter the sentence into one of one 
day's simple imprisonment, and as that 
sentence has already been served I direct 
that the appellant be released from 
custody. 


N.H. & K. 8, D. Sentence altered. 


CALCUTTA HIGH COURT. 
CRIMINAL REFERENCE No. 47 or 1923. 
September 19, 1923. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Justice Sir N. R. Chatterjea, Kr. 
EMPEROR— PROSECUTOR 
versus 
AKBAR MOLLA AND OTHERS—ACCUSED. 

Criminal Procedure Code (Act V of 1898), s. 907- — 
Trial by Jury—Disagreement between Judge and 
Jury—Reference to High Court—High Court, 
interference by—Penal Code (Act XLV of 1860), 
s. I47—Common object, failure of—Appellate 
Court, whether can invent fresh common object. 

In dealing with a case under section 307 of 
the Criminal Procedure Code, the High Court, 
which has not had the opportunity to see the 
witnesses, must act with great caution. In such 
a case the High Court is not justified in inter- 
fering with the verdict of the Jury merely because 
in its opinion the evidence would have warranted 
a different verdict. [p. 263, col. 1.] 

Queen v. Sham Bagdi, 20 W. R. 73; 13 B. L. 
R. App. 19, Emperor v. Nritya Gopal Roy, 75 Ind. 
Cas. 145; 38 ©. L. J. 1; 24 Cr. L. J. 897, Emperor v. 
Surnamoyee Biswas, 21 Ind. Cas. 900; 41 C. 091; 
14 Cr. L. J. 660, referred to. 

The most careful note must often fail toecon- 
vey the evidence fully in some of its most import- 
ant elements, those for which the open oral 
examination of the witness in presence of prisoner, 
Judge and Jury is so justly prized. It cannot 
give the look or manner ofthe witness: his hesi- 
iation, his doubts, his variations of language, his 
confidence or precipitancy, his calmness or con- 
sideration, it cannot give the manner of the prisoner, 
when that has been important, upon the statement 
of anything of particular moment; it is, in short; 
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or it may be, the dead body of the‘ evidence, 
without its spirit, which is supplied, when given 
openly and orally, by the ear and eye of those 
who receive it. [p. 263, col. 2.] 

Reg. v. Bertrand, (1867) 1 P. ©. 520 at p. 535; 
4 Moore P. O. (x. s.) 460; 36 L. J. P. C. 51; 16 L. 
T. 752; 16 W. R.9; 10 Cox C. C. 618; 16 E.R. 
391, followed. e 

When the common object assigned in the charge 
as framed to support a case under section’ 147 
of the Penal Code cannot be sustained, an Appel- 
late Court cannot invent another common object 
to support the conviction. [p. 262, col. 2.] 

Pachkauri v. Queen-Emopress, 24 C. 686; 1 C. W. 
423; 12 Ind. Dec. (x. s.) 1127, Paresh Nath Sir- 
car v. Emperor 33 ©. 295; 2 C. L. J. 516; 3 Cr. 
L. J. 153, Fateh Singh v. Emperor, 20 Ind. Cas. 
140; 41 C. 43; 14 Cr. L. J. 380, followed. 

Reference under section 307 of the 
Code of Criminal Procedure by the 
Assistant Sessions Judge, 24-Pergannahs, 
dated the 15th June 1923. 

Babus Manmatha Nath Mukherjee and 
Panna Lal Chatterjee, for the Accused. 

Babu Bir Bhusan Dutt, for the Com- 
plainant. 


Mr. Camell, for the Crown. 

JUDGMENT.—This is a Reference 
under section 307 of the Criminal Pro- 
cedure Code in regpect of six accused 
persons; they were tried jointly with four 


. others who have been acquitted by the 


Court below. 

The circumstances antecedent to the 
prosecution may be briefly stated. There 
was along standing dispute with regard 
to the possession of a tract of land where- 
of the Chowdhuris were the zemindars. 
The case for the prosecution is that on 
the 9th August 1922 the party of the 
accused made an attempt to take forei- 
ble possession of theland with the result 
that violence was used on both sides. 
Two persons named Sariat and Sarafat 
were shot. Sariat died in Hospital on 
the llth August 1922. Sarafat survived 
and has given evidence at the trial in 
support of the prosecution. The case for 
the defence is that the land was in the 
possession of the party of the accused and 
that the complainants were the agressors. 
It is further asserted thatthe complainants 
in their desire to obtain forcible pos- 
session requisitioned the services of Sariat 
and Sarafat. . 

There was thus a clear cut divergence 
between the two sides upon a pure ques- 
tion of fact and evidence was adduced 
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in great detail upon thé subject of 
possession.: That evidence was fully 
summarised by the Sessions Judge in 
his charge. to the Jury and has also been 
placed before us on behalf of the Crown. 
The Sessions Judge in the course of his 
summing up clearly analysed the points 
which required decision, and he correctly 
stated that the fundamental. question 
was, which side was in possession of the 
disputed property. The Jury evidently 
accepted the view that the complainants 
were the aggressors and that they en- 
deavoured to obtain forcible possession 
of the property which was in the occu- 
pation ofthe accused party. The result 
was that they brought inan unanimous 
verdict of not guilty upon all the charges 
against all the accused persons. 


The Sessions Judge accepted the verdict 
of the Jury. with regard to four of these 
persons, namely, Abdul Mollah, Moniruddi 
Mollah, Moniruddi Jamadar and Mantoo 
alias Amrita Lal Roy. The Sessions 
Judge, however, expressed the opinion 
that he could not on the evidence accept 
the verdict of the Juryin respect of the 
other six accused persons and has made 
this Reference for the ends of justice. 


‘It is obvious that in a case of this des- 
cription where the Sessions Judge has 
accepted the verdict of the Jury with 
regard to some of the accused persons 
-and declined to accept the verdict with 
regard to others, this Court asa Court 
of Reference under section 307, Criminal 
Procedure Code, is placed in a situation 
of some difficulty. The evidence which 
has been placed before us leaves no room 
for doubt that the witnesses who have 
spoken to the participation of the four 
acquitted persons in the occurrence are 
the very witnesses who have spoken 
as to the complicity of the six persons 
whose cases are now under considera- 
tion. We have not been able to appre- 
ciate the ground why these witnesses 
should be believed as to four of the 
accused.and disbelieved as regards the 
other...six persons. Mr. Mookerji ‘has 
pointed out that in-respect of some at least 
of..the persons who have heen acquitted 
the statements of these witnesses are 
as clear and as emphatic as those made 
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in respeet of the six' persons whose cases 
have been referred. 

We need not setout in detail the evi- 
dence of possession, but we may state our 
conelusion that it is of such a character 
that the Jury would be amply justified 
in the view that the case for the prose- 
cution was untrye, and the case set up 
for the defence was true, in other words 
that the defence party was in occupation 
and that the party of the complainant 
constituted the aggressors. . This inevi- 
tably leads to the position that the 
common object assigned in the charge 
as framed to support a case under section 
147, Indian Penal Code, has not been 
sustained, and we cannot at this stage 
invent another common object in order 
to support the conviction. This view 
has been.taken in a series of decisions 
of this Court, such as Fateh Singh v. 
Emperor (1), Poresh Nath Sircar v. 
Emperor (2) and Pachkauri v. Queen- 


. Empress (3). The charge under section 147 


and consequently the charges under 
sections 304 and 326 read with section 149 
must, therefore, fall through. 

Then remains the question whether the 
specific charge against the principal 
accused Akbar Molla can he sustained. 
It may be assumed for the purpose of 
the present reference that it was his shot 
which ultimately lead to the death of 
Sariat. The question arises whether he 
acted in exercise of the right of private 
defence, and if so whether he exceeded his 
right. In respect of this question, there isa 
conflict of testimoney as to what happened. 
The case for the prosecution is that 
Akbar Mollah came prepared for a fight 
with a gun inhand. This is consistent 
with the theory that the party of the 
accused constituted the aggressors, and 
not with the case that the party of the 
complainant were the aggressors. The 
case for the defence, on the other hand, 
is that Sariat and Sarafat who had been 
requisitioned for the express purposé of 
taking forcible possession of the disputed 
land, came armed with lathis determined 


(1) 90 Ind. Cas. 140; 41 C. 43; 14 Cr. L. J. 380. 
o) 33 C. 295; 2 C. L. J. 516; 3 Or. L. J. 153. 
if 24 Q. 686; 1 C. W. N. 423; 12 Ind. Dee. (x. s.) 
- 21, 
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to use violence for the attainment of the 
object in view. The defence witnesses 
further assert that it was only after one 
of the accused persons, namely, Abdul, 
who has been acquitted by the Sessions 
Judge, had been struck on the head that 
Akbar used his gun. There is, as we 
have stated, a conflict of testimony on 
this point. The Jury, in our opinion, 
were fully justified if they believed, as 
they appear to have done, that what hap- 
pened was correctly stated by the defence. 
If that story is believed, there is no ques- 
tion that Akbar acted in exercise of his 


right of private defence and did not ex-. 


ceed that right. 

There has been some discussion at the 
Bar as to the function of this Court 
under section 307, Criminal Procedure 
Code, and our attention has been invited 
to the cases of Emperor v. Nritya Gopal 
Roy (4), and Empror v. Surnamoyee 
Biswas(5) which emphasise the well- 
known pronouncement by Mr. Justice 
Macpherson in the case of Queen v. Sham 
Bagdee (6). In the case last mentioned 
the following observation was made: “If 
we are tointerfere in every case of doubt, 
in every case in which it may with 
propriety be said that the evidence 
would have warranted a different verdiot, 
then we must hold that real trial by 
Jury is absolutely at an end, and that 
the verdict of a Jury is of no more weight 
than the opinion of Assessors.” We see 
no reason to doubt the soundness of this 
principle. We need not, however, in 
“the present case, fairly simple on its own 
facts, embark upon a discussion of the 
scope of section 307, Criminal Procedure 
Codé, with reference to all the judicial 
decisions which may be difficult to 
reconcile. But this much is clear that 
in a case under section 307, Criminal 
Procedure Code, this Court which has 
not the opportunity to see the witnesses 
must act with great caution. The Judge 
in the Court below saw the witnesses and 
^vateched their demeanour. So also did 


(4) 75 Ind. Cas. 145; 38 C .L. J. 1; 24 Or. L. J. 


97 

(5) 211nd. Cas. 900; 41 C. 621; 14 Or. L. J. 
660. 

(6) 20 W. R. 73; 13 B, L. R, App. 19 
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the five Jurors. The Jurors unanimously 
held that the case for the prosecution 
should not be believed as regards all the 
accused persons. The Sessions Judge 
has accepted that opinion of the Jurors 
in respect of four of the accused. ‘He 
has, however, declined to accept. the 
verdict with regard to the other six 
persons. The position consequently is 
that we have the unanimous opinion of 
five Jurors as to the value of the testi- 
mony of the witnesses whom they had 
the opportunity to see. We have the fact 
that that opinion is shared by the 
Judge himself in respect of four of the 
accused persons. We have the final fact 
that the Judge has taken a different view 
of the reliability of the witnesses in res- 
pect of sixof the accused. 

This is precisely a case where we 
may usefully recall the observations of 
Sir John Coleridge in Reg. v. Bertrand 
(7) “The most careful note must often 
fail to convey the evidence fully in 
some of its most important elements, 
those for which the open oral examina- 
tion of the witness in presence of 
prisoner, Judge and Jury is so justly 
prized. It cannot give the look or 
manner of the witness: his hesitation, 
his doubts, his variations of language, 
his confidence or precipitancy, his 
calmness or consideration; it cannot give 
the manner of the prisoner, when that 
has been important, upon the statement 
of anything of particular moment;...... 
it is, in short, or it may be, the dead 
body of the evidence, without its spirit, 
which is supplied, when given openly 
and orally, by the ear and eye ofthose 
who receive it." 

In the case before us, we are not 
able to accept the recommendation of 
the Sessions Judge that the verdict of 
the Jury in respect of the six persons 
whose cases have been referred, should be 
set aside. 

We direct accordingly that the re- 
ference be discharged and the accused 
be released from custody. 

Z. K. Reference discharged. 

(7) (1867) 1 P. C. 520 at p. 535; 4 Moore. P. C 


(N. s.) 460; 36 L. J. P. C. 51; 16 L. T. 759: 16 W^ 
R. 9; 10 Cox C. G. 618; 16 E. R. 391, 
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CALCUTTA HIGH COURT. 
CRIMINAL REFERENCE No. 32 or 1023. 
October 3, 1923. 

Present :—Justice Sir Asutosh Mooker- 

^o. jee, KT., and Justice Sir N. R. 

Chatterjea, KT. 

MAMFRU CHOWDHURY AND OTHERS 
—ÅCCUSED 


VETSUS 


EMPEROR— PROSECUTOR. 
Criminal Procedure Code (Act V of 1898), s. 807 
—Trial by Jury—Disagreement: between Judge and 
Jury—Reference to High Court—Reflections on 
Jury—Sessions Judge, duty of. 


It is open toa Sessions Judge to disagree with 


the Jury; it is incumbent upon him to do so if he 
is clearly of opinion that such a course is necessary 
for the ends of justice; but this does not require 
that he should make reflections upon the conduct 
of the Jurors, which are not supported by the 
evidence on the record. Such reflections are 
unfair to the Jurors as they are made behind their’ 
backs, without their knowledge and after they have 
finished their labours, apart from the fact that the 
Jurors suffer from the disadvantage that the law 
does not give them an opportunity to state the 
grounds of their opinion. They are unfair to the 
Sessions Judge himself; they detract from the 
value of his opinion as it is impossible to deter- 
mine how far his judgment which the law requires 
him to express on the evidence, may or may not 
have been affected by speculative considerations of 
this character. 'Phey.are unfair tothe accused, 
who is entitled to have due weight attached by the 
High Court to, the opinion of the Jury as 
expressed in the verdict, without aspersions, 
unverified and unverifiable, against them." They 
aro unfair to the High Court, whereon the 
duty is imposed to ,consider the entire evidence 
and to acquit or convict the accused after giving 
due weight to the opinions of the Sessions Judge 
and the Jury; such opinion of the Sessions Judge 
being his opinion on the merits of the case based 
on the materials placed before him at the trial and 
does not include his speculations as to what might 
or might not have influenced the Jurors. [p. 267, 
col. 2; p. 268, col, L] 

Emperor v. Dhanjay Roy, 81 Ind. Cas. 246; 38 C. 


L. J. 384,51 C. 347; (1924) A. L R. (C) 321, 


followed. 

No action can be taken against'a Juror unless 
his misconduct has been established by what is 
regarded as evidence in the eye of the law. |p. 268, 


col, 2.] 
Case-law referred to. 


Criminal Reference by the Sessions 


Judge, Chittagong, dated the lith 
April, 1923. . 
Babus Manmatha Nath Mukherjee, 


Gobinda Chandra De Roy, Panna Lal 
Chatterjee, Sures Chandra Talugdar and 
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Debendru Narain Bhattacharyya, for the 
Accused. 

Babus Pares Chandra Sen and Gopend- 
ra Nath Das, for the Complainant. 

Babu Bir Bhusan Dutt, for the Crown. 

osJUDGMENT.—This is a reference 
under section 307 of the Criminal Proce- 
dur Code in respect of fifteen accused 
persons; they were tried jointly with an- 
other who has been acquitted by the Court 
below. The accused were charged with 
offences under sections 147, 148, 325 read 
with section 149, 343 and 379, Indian Penal 
Code. The Jury returned a divided 
verdict. Bya majority of four to one. 
the Jury found all the accused-not guilty 
of al the charges The minority 
verdict was that all the accused, except 
Abdul Kader, were guilty of all the 
charges except the charge under sec- 
tion 379.: The Sessions Judge accepted 
the wranimous verdict that Abdul Kader 
was not guilty and that Anwar Ali was 
not guilty under section 379, He further 
accepted the verdict of the majority of 
the Jury in so far as they acquitted 
Mamfru Chowdhury, Fateh Chowdhury 
and Lakshmikanta of the charge under 
section 148; but he declined to accept 
the majority verdict in other respects 
and decided to refer the case of the 
accused other than Abdul Kader (who 
was acquitted) to this Court for con- 
sidcration. 

The prosecution was instituted by 
reason of an incident which is alleged 
to have taken place on the llth January 
1922. The subject-matter of the dispute 
is a. large khas mahal jote in Cox’s 
Bazar sub-division, which is now held 
under Government by Abul Latif Chowd ' 
hury who purchased it from Asraf Ali 
on the 30th March 1919. The land, 
which was formerly let out by -Ashraf 
Ali toa number of tenants, abuts on a 
river, on three sides and is protected 
by anembankment. This was damaged 
by a cyclone in 1916, with the result 
that Ashraf Ali took advantage of the 
catastrophe to bring the land into lekas 
possession and to cultivate it by means 
of annual tenants. This caused some 
dissatisfaction among them, specially 
as Abdul Latif, since his purchase in 
1919, continued the policy initiated by 
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his predecessor. "This resulted in a 
series of small disturbances leading, to 
proceedings under the preventive sec- 


tions of the Criminal Procedure Code.. 


The diffieulty of the situation was 
increased when an adverse title was 
claimed by one Gaganeswari, the wife 
of Babu Ramratan Chauduri, who set 
up some persons as her tenants. In 
such circumstances, there were, as might 
_have been expected, attempts by the 
rival claimants to sectire exclusive pos- 
session of the disputed tract; this 
sufficiently accounts for the disturbed 
condition of the property during the 
years 1919, 1920, 1921. On the 25th 
Mareh 1921 there was a proceeding 
under section 107, Criminal Procedure 
Code, which resulted in an order made 
on the 9th April 1921, when some 
members of the accused party were 
warned not to molest Abdul Latif and 
hismen. This-was apparently ineffectual, 
and a second proceeding under 
section 107 was instituted on the Ist 
July 1921 which terminated on the 15th 
November 1921, when, it is alleged, 
the accused party filed a petition and 
agreed not to molest Abdul Latif and 
his adherents. Not satisfied with this, 
Abdul Latif applied on the 13th 
December 1921 to the Police for protec- 
tion, and a constable was deputed to 
keep the peace. On the 29th December 
1921 the accused party informed the 
Police that Abdul Latif was wrongfully 
‘cutting the paddy. On the Ist January 
1922 the Police intervened and directed 
both the parties not to enter the land 
till the orders of the Magistrate could 
be obtained. On the 3rd January 1922 
the Sub-Divisional Magistrate of Cox’s 
Bazar made an order under section 144, 
Criminal Procedure Code, directing 
several members of the accused party 
not to enter the disputed land. Abdul 


Latif was not slow to make the best. 


use of this order and began to cut 
the paddy. This led toan applieation 
by the accused party, to the Sub- 
Divisional Magistrate on the 9th. January 
1922. He directed that if there were 
any ripe crops on ‘the disputed land, 
they should be cut and placed in the 
custody of a reliable third party. He 
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further directed the Police to make an 
enquiry and to submit full particulars 
on or before the 16th January 19922. 
The case for the prosecution is that, 
meanwhile, on the lith -January 1922, 
the accused party assembled on the 
land in large numbers, and by. the 
use of force carried away their paddy 
worth Rs. 3,000. Information was sent 
to Abdul Latif who deputed his son 
Shamser Alam, his naib Habibullah, his 
durwan Rahmatulla and his mohurer 
Haris Chandra Biswas. "These, with some 
of the tenants, formed a party and 
pushed forward. The inevitable con(lict 
followed. It is said that Lakshmikanta 
fired a pistol; Fateh Chand struck 
Shamser Alam with a gun; the latter 
in his turn fired a couple of rounds from 


his gun.  Lathis were freely used on 
both sides. Notwithstanding guns and 
lathis, however, no very serious 


injury ‘vas inflicted on the man on 
either side. But it is asserted that 
three members of the complainant party, 
namely, Shamser Alam, Habibullah and 
Tafazar Hossain were taken off to the 
khamar houses where the Chakma ten- 
ants had stacked their paddy and were 
there detained for the night. "Tafazar 
Hossain was released next moring; 
but the other two were taken from 
place to place and were ultimately 
ramoved beyond the limits of the 
Distriet of Chittagong into the District 
of Aracan in Burma where they were 
let off. The first information was lodged 
by Maju Mia on the 12th January 1929 
and the prosecution was commenced. 
The case was taken up by the Sub- 
Divisional Magistrate who committed 
the accused to stand their trial before 
the Court of Session, with the result 
already stated. 

We have examined the evidence on 
the record, and in this we have been 
assisted considerably by a careful analysis 
prepared by Mr. Dutt who has placed 
before us all the relevant materials 
and commented on them. He has pressed 
us to hold that the story gs narrated 
by the witnesses for the prosecution is 
substantially true and that the guilt 
of the accused has been established 
beyond reasonable doubt. Mr. Mukher- 
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jee has, on the other hand, reviewed 
the evidence and has contended that 
there are so many discrepancies in it that 
the Court should not form on the basis 
thereof an opinion adverse to the accused 
and contrary to the verdict of the 
majority of the Jury. He has pointed 
out that the common object of the 
unlawful assembly as 
in the charge is said to have been 
two-fold, namely, first, to forcibly remove 
the paddy reaped and stacked by com- 
plainant and other tenants of Abdul 
Latif, and, secondly to take possession 
of the land of the jote.; No serious 
attempt was made in the evidence to 
establish the second of these objects ; the 
evidence was directed in the main 
to show that the common object of 
the assembly was to remove the paddy 
which had been reaped and stacked by the 
tenants of Abdul Latif. It is significant 
that nothing is stated in all this, as to 
who had cultivated the land and raised 
the crop. The case for the defence is that 
notwithstanding all the endeavours of 
Abdul Latif, neither he nor his tenants 
ever obtained possession of the land 
or brought it under cultivation. The 
majority of the accused disclaimed all 
` interest in the land and denied participa- 
tion in the alleged riot; four of them, 
. indeed, pleaded an alibi. But five of the 
accused maintained that they held land 
in the locality which had led to disputes 
with Abdul Latif. We are concerned, 
however, not so much with the truth or 
otherwise of the theory suggested by the 
accused as with the case for the prosecu- 
tion. The proof of the case against the 
prisoners must depend for its support, 
not upon the absence or weakness of ex- 
planation on their part, but upon the 
positive affirmative evidence of their 
guilt that is given by the Crown. Tested 
from this point of view, the evidence for 
the prosecution discloses serious flaws. 
A careful comparison of the diverse 
accounts of the incident as narrated by 
the witnesses for the prosecution shows 
material discrepancies and this indeed is 
the reason why the Sessions Judge 
accepted the majority verdict of not 
guilty in respect of the charge under 
section 148 against Mamfru Chowdhury, 


INDIAN CASES, 


specified ' 


[1924 


Fateh Chowdhury and Lakshmikanta. 
There are obvious lacune, for instance, 
not one Chakma tenant has been ex- 
amined, indeed none has even been men- 
tioned by name. We cannot further 
overlook suspicious circumstances as to 
the First Information. As the Sub- 
Divisional Magistrate pointed out in his 
order of commitment, there is a diver- 
gence as to the time of the occurrence. 
According to the complainant, it is stated 
to be about 1 or 2 ». m., the Sub-Inspector 
of Mangdaw in his case diary shows the 
hour of occurrence at 7 A. M. in the head- 
ing, but in the body there is an erasure 
so as to make the time 2 p.m. There is 
some plausibility in the suggestion made 
by Mr. Mukherjee that an exaggerated, 
ifnot an untrue story of abduction was 
started because the First Information was 
lodged unusually late. Furthermore, there 
are suspicious features with regard to a 
paper which is alleged to have been sign- 
ed by one of the aecused Kshitis Chandra 
Deb Ray on the 14th January 1922 and 
made over to the Police as containing an 
undertaking with regard to the posses- 
sion of the land. Itis not necessary for 
us to set out all the discrepancies and 
exaggerations in the evidence; but, 
finally we cannot ignore the absence of 
all medical evidence though two of the 
complainant party are said to have been 
severely injured and detained in hospital 
for about 25 days. On the whole evi- 
dence, we are of opinion that the majority. 
of the Jury had abundant reasons to 
distrust the evidence adduced in support 
of the case for the prosecution. That 
evidence does not show that the incident 
alleged happened at the time, in the 
place and under the precise circumstances 
narrated on behalf of the prosecution. 
We cannot, in these circumstances, 
accept the recommendation of the 
Sessions Judge and dissent from the ver- 


‘dict of the majority of the Jury. 


We cannot, however. leave the case 
here. We observe that the Sessions 
Judge in his Letter of Reference made 
the following observation : 

“ Four of the members of the Jury were 
Hindus and one Musalman. One of the 
accused Kshitish Chandra Deb Ray is an 
educated Hindu Bhadralog. Y cannot 
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but think that the' majority of the Jury 
returned a deliberately perverse verdict 
in order to secure the acquittal of this 
man." i 

We had occasion in the case of 
Emperor v. Dhananjoy Ray (1) to record 
our opinion as to the manifest impro- 
priety of an extra-judicial observation of 
a somewhat similar character in a letter 
addressed by a Sessions Judge to this 
Court in connection with a Reference 
under section 307 of the Criminal Pro- 
cedure Code. In the present case, we 
thought it right to give an opportunity 
to the Sessions Judge to explain the 
grounds for the opinion expressed, as 
Mr. Dutt, who appeared for the Crown 
assured:us that he had not been able to 
discover, on a scrutiny of the record, any 
material whatever which could justify 
the observation in question. We set out 
here the following extract from the ex- 
planation submitted by the. Sessions 
Judge, 

“ As regards the grounds of the remark 
in my Letter of Reference ‘I cannot but 
think that the majority of the Jury re- 
turned a deliberately perverse verdict in 
order to secure the acquittal of this man 
(Kshitish Chandra Deb Ray),’ the case was 
disposed of six months ago and I have 
not the record before me. Iam not sure 
if the educational qualifications of the 
accused Kshitish appear from the record 


but it was apparent during the trial that. 


he had been educated in English. My 
impression is that he had had a University 
education. I did not question the Jurors 
as to the reasons for their verdict and 1 
have no actual knowledge on the point 
whether the minority of one was the 
Muhammadan Juror or one of the others. 

The opinion of the Judge as to what 
considerations have influenced the Jury 
. to return a verdict which he considers 
wrong must always be a matter of in- 
ference. In the present case the grounds 
of my opinion may be stated concisely as 
follows : s 

(t) The evidence that a riot took place 
and that Kshitish took a prominentspart 
in it is overwhelming. 


(1) 81 Ind, Cas. 246; 38 C. L. J, 384; 51 C. 347; 
(1924) A, T. R. (C.) 321. ` 
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(ii) In the circumstances it was im" 
possible to find any of the accused guilty 
without returning a similar verdict 
against Kshitish. |, 

(i) Kshitish is an educated Hindu 
Bhadralog of much the same social stand- 


` ing as four of the five Jurors. 


(iv) The Jury returned a verdict of 
not guilty by a majority of four to one." 

We have ascertained from the Sessions 
Judge as also from Mr. Mukherjee the 
names and status of the Jurorsin this 
case. 

1. Babu Surendra Nath Banerjee, 
Foreman,—Clerk-in-charge of the Office 
of District Traffic Superintendent, Assam 
Bengal Railway—Pay Rs. 220 a month. 

2. Babu Nirmal Chandra Das Gupta-— 
Typist, Chittagong Port Commissioner's 
Office—Pay Rs. 100. 

3. Babu Abinash Chandra Dutt— 
Clerk, Chittagong Commissioner's Office 
—Pay Rs. 60. 

4. Babu. Bijay Chandra Baruya--- 
Ticket Printer, Assam Bengal Railway— 
Pay Rs. 90. 

5. Maulavi Khalilur Rahman—Goy- 
ernment Pensioner.—Rs. 27 a month. 

The impropriety of speculative remarks 
as to the motives which, it is asserted by 
the Sessions Judge, might have influenc- 
ed the opinion of the Jurors or of a ma- 
jority amongst them, cannot be exaggerat- 
ed. The list of Jurors is prepared, it 
may be presumed, with care and after 
enquiry. Atthe trial any Juror may be 
challenged either by the accused or by 
the prosecutor. When the Jurors have 
been chosen, they are sworn under gec- 
tion 5 of the Indian Oaths Act, 1873, as 
prescribed by section 281 of the Criminal 
Procedure Code. By his oath the juror 
undertakes that he will well and truly 
judge between his Sovereign and the 
prisoner at the Bar and will give a true 
verdict according to the evidence. In 
these circumstances, it may be reasonably 
expected that a Judicial Officer would 
hesitate to chargé a Juror that he has 
broken his oath. Such an imputation is 
unfair to the Juror; for it must be re 
membered that it is made behind his back, 
without his knowledge and after he has 
finished his labours, apartfrom the fact 
that a Juror suffers from the disadvantage 
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that the law does not give him am op- 
portunity to state the grounds for his 
opinion. The imputation is unfair to the 
Judge himself; it detracts from the 
value of his opinion'asit is impossible to 
determine how far his judgment which 
the law requires him to express upon 
the evidence, may or may not have been 
affected by speculative considerations of 
this character. The imputation is unfair 
to the accused, who is entitled to have 
due weight attached by this Court to the 
opinion “of the Jury as expressed by their 
verdict, without aspersions, unverified 
and unverifiable, made against them. 
The imputation is unfair to this Court, 
whereon the duty is imposed to consider 
the entire evidence and to acquit or con- 
vict the accused after giving due weight 
to the opinions’ of the Sessions Judge 
and the Jury ; such opinion of the Ses- 
sions Judge is manifestly his opinion on 
. the merits of the case based on the 
materials placed before him, at the trial 
and does not include his speculations 
as to what might or might not have in- 
fluenced the Jurors. We cannot but 
express our regret, equally with our 
surprise, that a Sessions Judge should 
make an observation of this character 
which is of no assistance in the deter- 
mination of the case by this Court.and 
may, indeed, create embarrassment, as 
the acceptance of the opinion of the 
Judge on the merits of the case may be 
construed to involve an adoption of his 
aspersions upon the Jurors. We are not 
called upon to consider what course a 
Judge should adopt if in the course of 
the trial the Jury should be proved by 
legal evidence to have misconducted 
themselves. In England in such cir- 
cumstances it is said 1 the Jury might be 
discharged and a new trial directed ; see 
Emperor v. Olu Mahamad (2) and the 
note to Davies v. Pierce (3), Tidd’s Prac- 
tice (1828) Vol. II, page 922. A similar 
course might be followed if the miscon- 
duct was discovered after verdict: 
Witham v. Lewis (4), Heg. v. Yeadon 


(2) 7 O. W. N. xxxi (31) Note. 

(3) (1787) 2 T. R. 125; Brooke N. C. 120; 1 R. R. 
419; 100 E. R. 68. 

(à) (1144) 1 Wils, K. B. 48; 93 E. R; 485 
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(9, Rev v. Fowler (6), Reg. v. Murphy 
(7), Winsor v. Reg. (8. But whatever 
room for divergence of judicial opinion 
there may be as to the action to be taken 
when Jurors have misconducted them- 
selves, this much is plain that no 
action can be taken, unless the mis- 
conduct has been established by what is 
regarded as evidetce in the eye of the 
law. It would, in our opinion, be most 
unfortunate, if persons of respectability, 
called upon to discharge the responsi- 
ble duty of Jurors were exposed to the 
risk of aspersions of this character. 
It is open to the Judge to disagree 
with the Jury; it is, indeed; ineum- 
bent upon him to do so, if he is clearly 
of opinion that such a course ,is ne- 
cessary for.the ends of justice; but 
this does not require that he should 
make reflections upon the conduct ‘of 
the Jurors, which are not supported 
by evidence on the record. We further 
observe that in this case the Judge. 
assumed that the Muhammadan 
Juror must have been in the minority; 
though the Jury included Hindus, 
Buddhists and Muhammadans. We do 
not appreciate the bearing of this upon 
the decision of the case, and we need only 
re-call the disapproval expressed by this 
Court in Nibaran Chandra Roy v. 
Emperor (9) where the estimate of the 
Trial Judge as to the credibility of 
witnesses was made -dependent upon 
‘his classification of them as Hindus 
and Muhammadans. 

After the most anxious consideration 
of the entire evidence in this case, 
we have come to the conclusion that 
the Reference must be ‘discharged, the 
verdict of the majority of the Jury 
accepted and all the accused acquitted 
and discharged from their bail. f 

Z. K. ; Reference discharged. 


(5) (1862) L. & C. 81; 31 L. J. M. C. 70; 7 Jur, 
65 s.) 4128; 5 L. T. 329; 10 W. R. 64; 9 Cox, ‘6. C. 


To (1821) 4 B. & Ald. 273; 106 I. R. 937. : 

(7) (1869) 2 D. C. 535; 38 L. J. P. C. 53; 6 Moore 
P. ©. (x. s.) 177; 21 L . T. 598; 17 W. R. 1047; 16 E. 
R. 693. 

(8) (1866) 1 Q. B. 390; 7 B. & S. 490; 35 L. J, M. 
C. 101, I? Jur. (N. s.) 561; 14 L. T. 507, 14 W. R. 
695; 10 Cox, C. g 327. 

(9) 11 C. W N. 1085 at p. 1091; 6 Or. L. J. 304, 
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ALLAHABAD HIGH COURT. 
' CRIMINAL REFERENCE No. 342 or 1923. 

; June 27, 1923. 
Presént:—Mr. Justice Walsh. 
DARBARI SINGH-—APPLICANT 

versus 
EMPEROR—Opponent. 

Criminal Procedure Code (Act V of 1898), s. 110 
—Security for good behaviour—Information pri- 
. vately had by Magistrate, whether evidence—Infor- 
mation, private, utility of. 


Any private information which a Magistrate © 


already possesses, when he hears a case under section 
110 of the Code of Criminal Procedure is not 
in itself substantive evidence which may be 
used against the accused but it is a form of 


check which the Magistrate may legitimately 


use in order to test the nature of the evidence’ 


with which it has to deal and to negative, 
for example, a suggestion that the Police in- 
. vestigation has been unfair. fp. 270, cols. 1 & 2.] 
Ashiq Ali v. Emperor, 73 Ind. Cas. 337; 21 A. L. 
J. 513; 24 Cr. L. J. 593; (1923) A. I. R. (A) 596, 
distinguished. ` 
Reference made by the Sessions Judge, 
Azamgarh, in a' ease under section 110 
of the Code of Oriminal Procedure. 


REFERENCE. —The applicant 
Darbari Singh has made this application 
to revise ‘the order of the learned 
District Magistrate, dated the 21st 
of March 1923, confirming the order 
of the Sub-Divisional Magistrate of 
Mohammadabad binding him down 
to be of good behaviour by the order 
dated the 4th of February 1923. It 
appears that the applicant was reported 
_ against by the station officer of Cirayakot 
asa bad character who was habitually 
given to theft, that he was the leader of 
a gang of house-breakers and was danger- 
ous. The applicant was accordingly 
called upon to furnish security. It is 


argued that the applicant should not 


have been.bound down. From a perusal 
of the judgment of the learned District 
. Magistrate I find that he took three 
points into consideration in dismissing 
the appeal preferred to him. The first 
is that the evidence of good and bad 
character was fairly evenly balanced on 
both sides; the second is that the Sub- 
Divisional Magistrate made a private 
inquiry which in his opinion was proper 
and conclusive and the third is: that 
the applicant has been a history-sheeter 


since 1906. 
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As regards the first point it is not 
necessary for me to enter into the 
evidence, for the learned District Magis- 
trate himself admits that the evidence 
of good and bad character is fairly evenly 
balanced. 

As laid down in Angnoo Singh v. 
Emperor (i) this circumstance should be 
a point in favour of the applicant. 

It may be true that the Sub-Divisional 
Magistrate can obtain some information 
about the bad characters living in his 
Sub-Division, but the question is whether 
the knowledge derived from such private 
information is legal evidence. The 
applicant had no source of information 
about the men who were the private 
informers of the Sub-Divisional Magis- 
trate and it would be illegal and positively 
dangerous if the Sub-Divisional Magis- 
trate is permitted to base his judgment 
on such knowledge derived from private 
information. This has been laid down 
by the Hon'ble Mr. Justice Walsh in an 
unreported judgment on a-reference from 
this Court, No.. 158 of 1923, dated the 
aad of May 1923 [Ashiq Ali v. Emperor 


The third point dealt with by the 
learned District Magistrate is that the 
applieant has been a history-sheeter since 
1906. The only evidence on this point 
is that of the Sub-Inspector who said 
that the name of the man was down since 
1906. No document was produced to 
prove this and the secondary evidence 
of the Sub-Inspector was under the law 
inadmissible. Besides, I do not think 
that the mere fact that the Police thought 
of putting down a man's name in the 
history-sheet every year since 1906 should 
ipso facto show that the man was really a 
bad character. It is not shown that the 
applicant had ever been charged or con- 
victed of any offence within these last 17 
years and yet it is attempted to show 
that he is a bad character, a thief and a 
dangerous man. 

. It has not been shown that the appli- 
cant has to live on theft or other bad 
means of livelihood for his support. 


(1923) A. L R. (A.) 35; 24 Cr. L. J. 257. 
(2) 73 Ind. Cas. 337; 91 A. L J. 513; 94 Or 
593; (1923) A. I. R. (A) 596, 


(1) 71 Ind. Cas. 865; 45 A. 109; 20 A. L. J. 881; 


L. J. 
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Under the circumstances I recommend 
that the order of the Sub-Divisional 
Magistrate binding down the applicant, 
and the order of the learned District 
Magistrate confirming the said order, 
may be set aside. The usual explanation 
(if any be given) be asked for before the 
record is submitted to the Hon'ble High 


Court. 
Babu Piari Lal Banerji, for the Appli- 


cant. 

JUDGMENT.—On the whole I am 
unable to accept this recommendation. 
The matter has been very fully argued, 
and I agree that the Sessions Judge had 
ground for referring the matter, but the 
explanation of the Distriet Magistrate 
throws an entirely differenti light on at 
least two points, if not all of them. Fur- 
ther, the case is clearly a different one 
from that which has been referred to, 
decided by myself, namely, the case of 
Ashiq Ali v. Emperor (2), and the report 
shows the danger of reporting cases 
which are really only decisions on -parti- 
cular findings. 

Dealing first with the general observa- 
tions contained in my previous judg- 
ment: Although it is clear from the 
report that I was prepared to interfere on 
the singie ground that the Magistrate 
had made private inquiries, it is equally 
clear to myself from the language which 
I used, that although the report in the 
Allahabad Law Journal, as is so often 

- the case, fails to state the facts and does 
not give the judgment of the Magistrate 
which I was considering, the Magistrate 
in that ease had made inquiries about the 

' particular individuals who were subse- 
quently brought before him before -the 
trial; and had allowed the actual informa- 
tion against such individuals to influence 
his decision. I agree with the general 
observations of the District Magistrate 
on this question of making inquiries, 
and, although it is dangerous at all times 
to generalize, and people are much too 
apt in this Court to seize upon the slight- 
est dictum as laying down some new 
rule of law, el compare the use which a 
Magistrate is bound to make, if he is con- 
scientious, of knowledge which is already 
in his possession when he hears a case, 
with the examination ofthe Police diary 


INDIAN CASES. 


' * [1924 


in a criminal charge. That is to say, it 
is not in itself substantive evidence 
which may be used against the accused, 
but it is a form of check which the Trial 
Court may legitimately use in order to 
test the nature of the evidence with which 
it has to deal, and to negative, for ex- 
ample, a suggestion that the Police in- 
vestigation has been unfair. That is to 
say, a finding that “inquiries about the 
accused satisfy me that he is a badmash,” 
would be objectionable, but “the result 
of my inquiries in the neighbourhood, 
so far as they appear in the case of this 
accused, tend to show that the case 
against him has not been got up without 
reason," would be quite legitimate. 

As regards the first point dealt with by 
the learned Sessions Judge and the Magis- 
trate, all that the Magistrate did in dis- 
missing the appeal was to say that the 
evidence was fairly evenly balanced, 
which referred to quantum, and a perusal 
of the judgment of the Magistrate who 
tried the case shows that he believed the 
prosecution evidence, and that the pro- 
secution evidence was in fact stronger 
than the defence, and was called from 
the district or rather the village of the 
accused. In the case which has been 
cited, the  prosocution evidence was 
vague, hearsay and unsubstantial, and 
none of it came from the village of the 
accused. 

Thirdly, I think the Sessions Judge 
has . really misunderstood the point 
about the history-sheet. It was not à 
question of the man being a history- 
sheeter only, It was definitely proved 
that he had been under surveillance, and 
the observation of the District Magistrate 
that there had recently been a large re- 
duction in the history-sheets and that in 
the last cold weather tour at least 60 were 
closed after consultation, and this one 
was net, isat any rate evidence that a 
new chapter in relation to this man’s 
reputation opened at that time unfavour- 
ably for him. After all, the badmashi 
section is a section of reputation and not 
of actual crime, and that is one reason 
why itisso unpopular. I am not dis- 
posed to encourage these references or 
revision applications, because so long as 
cases proceed regularly and fairly, the 
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Magistrate is the best Tribunal, in fact 
the only Tribunal, who can satisfactorily 
decide them. I,thexefore, decline to 
interfere and direct that the record be 
| returned to the Sessions Judge. 


N. K. Record. returned. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 417 or 1922. 

. September 18, 1922, 
Present:—Mr. Justice Broadway and 
Mr. Justice Martineau. 
Musammat YHSANAN-—APPELLANT 
versus 
EMPEROR- RESPONDENT. 

Evidence Act (I of 1872), s. 122—Statement, in- 
ore made by wife to husband, admissibility 
of. 
A statement of an incriminating nature made by 
a wife to her husband cannot be received in evidence 
against the former in support of a charge of an 
offence. [p. 272, col. 2.] 

Fatima v. Emperor, 25 Ind. Cas. 525 ; 10 P. R. 
1914 Cr; 261 P. L. R. 1914; 15 Or. L. J. 613; 60 
P. W. R. 1913 Cr., followed. 


Criminal appeal from an order of the 
- Sessions Judge, Lahore, dated 23rd 
February 1922. 

Mr. D. C. Ralli, Assistant Legal Re- 
membrancer, for the Respondent. f 

JUDGMENT.—Ihsanan, wife of Bagi, 
has been convicted of having caused the 
death of her step-daughter, Musammat 
Rahmat, and under section 302, Indian 
Penal Code, has been sentenced to trans- 
portation for life. She has preferred this 
appeal through the Jail in which she is 
confined. é 

It appears that on the 13th July 1921 
Bagi, Musammat Rahmat, and the appel- 
lant left their village, Patipur for Haveli 
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where the appellant’s parents live. They 
were accompanied by a neighbour, 
Musammat Gaman, who was bound for 
Jammun Wachhal which is on the road 
between Patipur and Haveli; Musammat 
Gaman stopped at Jammun Wachhal 
and as Bagi had gone on ahead the 
appellant and Musammat Rahmat follow- 
On nearing the canal 
bridge Musammat Rahmat, who was a 
young unmarried girl of about 17 or 18 
years of age, turned aside to ease herself 
while : Musammat Ihsanan went on, 
After a while the appellant met Muham- 
mad, son of Salim, and as Musammat 
Rahmat had not rejoined her, she sent 
her a message by this man to hurry up. 
Muhammad found the girl sitting on the 
bank of the canal by the bridge and 
delivered the message, being told by 
her that she would follow as soon as 
she had rested. $ 


In the meantime as the girl had not 
caught her up Musammat Ihsanan re- 
turned and on nearing the bridge met 
one Dogar from whom she made enquiries 
and was told that a woman was sitting by 
the bridge. Dogar went into the bushes 
to ease himself and soon after heard a big 
splash and a little later saw the appellant 
returning alone. He mentioned the 
circumstance to some men who were at 
the canal Kothi close by but nosuspicions 
were aroused and nothing was done. 


The appellant ultimately joined her 
husband at Haveli. As she was alone she 


"was questioned by Bagi to whom she 


made astatemant which led him to go 
to village Tiplani to consult one Mami 
alias Muhammad, the maternal unele of 
Musammat Rahmat. In short Bagi took 
no steps of any sort to bring the disap- 
pearance of his daughter to the notice of 
the Police. On tbe evening ofthe l4th 
July 1921 the corpse of à young unmarried 
woman was recovered from the canal 
near Chaknanga, Police Station Pak- 
Pattan. The spot is at some distance 
from the canal bridge above referred 
to but a body put into the ganal at the 
bridge would naturally be carried down 
to Chak-Nanga. 

Mami, one Fateh Muhammad and 


.Bagi then met together at Haveli and 
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Musammat Ihsanan was called. It is due to accident or’ suicide and that 


said that she confessed to Fateh Muh- 
` hammad that she had, in a fit of rage, 
pushed Musammat Rahmat into the 
canal by the bridge. 
. Bagi was advised to go and make a 
report but he said he would first view 
the body that had been found. He, 
however, did not see this body and made, 
no report.. 

In the meantime the body had been 
sent in for post mortem examination and 
found to be too far decomposed for any 
thorough examination. The Doctor was 
unable to find any extraneous marks of 
injury and came to the conclusion that 
death may well have been caused by 
drowning. On the 18th July 1921 the 
Naib-Zaildar sent a rugga to the Police 
giving information regarding the dis- 
appearanee of Musammat Rahmat of 
which he had heard from a servant. An 
enquiry was commenced and Musam- 
mat Ihsanan was sent for by the Police 
through Sadiq Muhammad, the son of 
a Lambardar. While he was taking her 
to the Police she is said to have made a 
confession to him. 

Later when she was produced before 
the Tahsildar of Dipalpur for a remand 
she made a confession of her guilt to 
him. This confession was not recorded 
but has been deposed to by the Tahsil- 
dar. The first “point for decision is 
whether the corpse discovered at Chak- 
Nanga was that of Musammat Rahmat. 
None of her relatives or friends saw 
the corpse and a photograph of it that 
is on the record is so bad as to be 


impossible of identification. On the 
corpse, however, were certain earrings 
and garments and these have been 


identified as belonging to Musammat 
Rahmat. The learned Sessions Judge 
has relied on the identification of the 
clothes more especially of a ghagra and 
has held that the corpse was that of 
Musammat Rabmat. Having regard to 
all the circumstances and the fact that 
the corpse found tallied to the height 
and age with the description of Mu- 
sammat R&hmat, we agree with the 
conclusion of the Court below on this 
point. We also agree in thinking that 


Musammat Rahmat’s death was not. 


- also a factor in the case. 


Bagi had no motive for doing away with 
his daughter. The guilt of the appel- 
lant rests on her confession. The learned 
Sessions Judge has taken into consider- 
ation and given weight to the statement 
made by the appellant Bagi. In doing 
so, however, the provisions of section 122, 
Evidence Act, appear to have been 


‘overlooked. It is obvious that no state- 


ment of an incriminating nature made 
by the appellant to her hushand could 
be received in evidence. This is clear 
for the section itself and reference may 
also be made to Fatima v. Emperor (1). 
The confession to Fateh Muhammad 
is not in very clear words but that 
made to Mami at Haveli and to Mu- 
hammed Sadiq and the Tahsildar are 
definite. We see no -reason to doubt 
the tesimony of these witnesses who 


-are disinterested persons and consider - 


that the admissions made to them by 
the appellant have been proved. Bagi’s 
failure to take any action on finding 
that his daughter had disappeared is 
After a careful 
consideration of all the evidence on the 
record we see no reason to doubt the 
correctness of the unanimous verdict of 
the Assessors concurred in by the learned 
Sessions Judge and dismiss this appeal. 


Z. K. Appeal dismissed, 


(1) 25 Ind. Cas. 525; 10 P. R. 1914 Or.; 261 P. L. 
R. 1914; 15 Or. L. J. 613; 60 P. W. R. 1913 Cr. 
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NAGPUR JUDICIAL COM- 
MISSIONER’S COURT. 
-Bgeconp Crvin APPEAL No. 303-B or 1923. 
March 28, 1924. 

Present :—Mr. Kinkhede, A. J. C. 
NARAYAN—PLAINTIFF—APPELLANT 


versus 
DHARMA AND ANOTHER—DEFENDANTS 
— RESPONDENTS. 


Hindu Law—Guardianship—De facto guardian, 

position of-~Muhammadan Law. 
- Under Hindu Law, a de facto guardian can 
charge property honestly for the purpose of 
: saving the estate or for the benefit of the estate 
provided the circumstances would support the 
charge had it originated from a de facto and 
de jure manager. [p. 273, col. 2.] 

Hunooman Persaud Panday v. Babooee Munraj 
Koonweree, 6 M. I. A. 393 at pp. 412; 413; 18 W. 
R. 81n; Sevestre 253n; 2 Suth. P. C. J. 29; l Sar. 
P. ©. J. 552; 19 E. R.147 (P. CO), Bai Amrit v. 
Bai Manik, 12 B. H. ©. R. 79, Mohammad Mondul 
v. Nafur Mondul, 26 C. 820; 3 C.W. N. 770; 13 
Ind. Dec. (N. 8) “1135, Thalagara Ramanne v. 
Kalagare’ Gangayya, 26 Ind. Cas. 178; 38 M. 1125; 


27 M. L. J. 132, Jago v. Oodal, 4 N. L. R. 20 at p. 


24; Somwarpurt Guru Chandanpuri v. Gopalsingh, 
49 Ind. Cas. 246, referred to. 

Obiter:—Under Muhammadan Law, a de facto 
guardian has no recognised position and is an 
officious intermedler. [p. 274, col. 1.] 

Matadin v. Ahmad Ali, 13 Tnd.. Cas. 976; 34 A. 
213; 23 M. L. J. 6; 16 C.. W. N. 338; 11 AL L. T. 
145; (1912) M. W. N. 183; 9.A. L.J. 215, 15 C. L. 
J. 270; 14 Bom. L. R. 192; 15 O. ©. 49; 39 L A. 49 
(P. Cj, referred to. 

Gours Hindu Code, page 446, 2nd Edition, 
xeferred to. 

Husen v. Rajaram, 26 Ind. Cas. 813; 10 N. L. R, 
133, dissented from. 

Somwar puri Guru Chandanpuri v. Gopalsingh, 
49 Ind. Cas. 246, followed. . 

Imambandi v. Mustaddi, 47 Ind. Cas. 513; 45 C. 
878 at p. 892; 35 M. L. J. 499. 16 A. I. J. 800; 24 
M. L. T. 330; 98 C. L. J, 409; 23 C. W. N. 
P. L. W. 276; 20Bom. L. R. 1022; (1919) M. W. 
N.91; 9L. W.518; 45 I. A. 73 (P. O.), Amirbi v. 
Shaikh Khaja, 52 Ind. Cas. 933; 15 N. L. R. 154, 
distinguished 

Appeal against the decisign of the 
District Judge, East Berar, Amraoti, 
Civil Appeal No. 114 of 1922, dated 
the 14th August 1923. 


“Mr. D. T. "Mangalmoorti, for the Ap- 
pellant. 
“Mr. P.C. Dutt, for the Respondents. 


JUDGMENT.—The facts of this 
case need not be stated’ in detail as the 
case must go back for decision on the 
merits. The, suit was. based upon a 
mortgage -executed by. one Baijabai as 
guardian ‘of her three minor grandsons 
during the lifetime’ of their mothers, 


18 
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50; -5° 


in. 


e. 


who were then alive and as such were 
their natural and legal guardians. The 
mortgagors have resisted the claim on 
two grounds: 

ay That Baijabai not being the de 
jure guardian of the minors was legally 
incompetent to mortgage their propertý 
and that the mortgage in suit was, 


. therefore, absolutely void. 


(2) That the mortgage-deed was neither 
justified by legal necessity nor supported 
on the ground of benefit to the minors. 

The Trial Court held that Musammat 
Baijabai not being the de jure guardian 
of the minors but being only their 
de facto guardian was incompetent to 
execute the mortgage, and relying upon 
Husein v. Rajaram (1) and Sahu v. 
Shaikh Mohiuddin (2) (Second Appeal 
No. 146-B of 1916, decided by Prideaux, 
A.J. C) dismissed the plaintiffs suit. 
The District Judge confirmed the dis- 
missal, Both the Courts have not gone 
into the second question, namely, whether 
the | ae was justified by legal 
necessity was supported on the 
ground of bored to the minors. Hence 
the plaintiff has come up in second 
appeal. 

In my opinion the decisions of both 
the Courts cannot be upheld for an 
alienation bya defacto guardian of a 
Hindu minor has not the same effect as 
an alienation by a de facto guardian of 
a Muhammadan minor. It has been laid 
down in Hunooman Persaud Panday * v. 
Babooee Munraj Koonweree (3) that “under 
the Hindu Law the right of a bona fide 
incumbrancer, who has taken from a 
de facto manager a charge on lands 
created honestly, for the purpose of 
saving the estate, or for the benefit of 
the estate,is not (provided the circum- 
stances would support the charge had 

eit emanated from a de facto and de jure 
manager) affected by the want of union 
of the de facto with the de jure title.” 
This view has been consistently accepted 
as a'correct exposition of Hindu Law 


(1) 26 Ind. Cas. 813; 10 N. L. R.*133. 

(2) 63 Ind. Cas. 397; 4 N. L. J. 80. 

(3) 6 M. I. A. 393 at pp. 412, 413; 18 W. R. a 
Sevestre 253n; 2 Suth. P. C. J 29; 1 Sar. P. Aa 
552; 19 E, R. M7 (P, C.. 
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in a series of cases of the several High 
Courts cf. Bat Amrit v. Bat Manik (4), 
Mohammad Mondal v. Nafur Mondul ot 
Thalagara Ramanne v. Kalagare Gan- 
gayya (6), Jago v. Oodal (7), Somwarpuri 
Guru Chandanpuri v. Gopal Singh (8) 
[Second Appeal No. 316-B of 1914, decided 
by Stanyon, A. J. C., ón 28th April 1915] 
and quoted with approval in Vithoo v. 
Devidas (9) by Mittra, A. J. C. 

Under Muhammadan Law a de facto 
guardian has no recog gnised position and 
is no better than an officious inter 
meddler who as pointed out by their 
Lordships of the  Privy Council in 
Matadin v. Ahemadali (10) " may by his 
de facto guardianship, assume important 
responsibilities in relation to the minor's 
property, but (he) cannot thereby clothe 
himself with legal power to sell it.” 
In the aforesaid case of Matadin the point 
whether a sale by ade facto guardian if 
made of necessity or for payment of an 
ancestral debt affecting the minor's prop- 


erty and if beneficial to the minor 
was altogether void or  voidable 
was not considered, nor were the 


observations of their Lordships such as 
could apply to the case of the alienation 
by a de facto guardian under Hindu 
Law. There isa fundamental distinction 
between the guardian under the two 
systems of jurisprudence. The actual 
structure of the Hindu society with its 
joint family system is a thing unknown, 
to the Muhammadan Society. Under 
the  Muhammadan Law a de facto 
‘guardian has no recognised position 
while the Hindu Law givesto him a 
position identical to that acknowledged 
in a de jure guardian. In this respect 
as pointed out by Dr. Gour in his 
Hindu Code, page 446, 2nd Edition, “the 
Muhammadan Law offers no analogy but 


(4) 12 B. H. C. R. 79. 
i eet 820; 3 C. W. N. 770; 13 Ind, Dac, (N. s.) 
1125 
6) 20 Ind. Cas. 178; 33 M, 1125; 27 M. L. J. 132. 
7) 4 N. L. R. 2) at p. 2L. 
8) 49 Ind. Cas. 218. 


tS) 51 Ind. Cas. 913; 15 N. L. R. 55 

(10) 13 Ind. Cas. 976; 31 A. 213: 23 M. L. J. 6; 16 
GO. W. N. 333; 11 M. L. T. 115; (1912) M. W. N. 183; 
9 A. lu. J. 215; 15 C. LJ. 270; 14 Bom. L R. 193; 
19 0. C. 49; 39 L A. 49 (P. Q.). 
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rather presents a contrast. The one en- 
quires, who made the alienation, the other 
why it was made....... This distinction 
between the two systems appears to have’ 
been ignored in a case in which an aliena- 
tion by a Hindu de facto guadian 
was treated as ipso facto void: Husen 
v. Rajaram (1)" That this is so is cleary 
pointed out by Stanyon, A. J. C, in 
Somwarpurt Guru Chandanpuri.v. Gopal 
Singh (8) referred to above. I, therefore, 

respectfully record my dissent from the 
view taken in Husen v. Rajaram (l) 
and prefer to follow the view taken in 


'Somwarpuri Guru Chandanpuri v. Gopal 


Singh (8). 

I have been referred by the respond- 
ents: to a more recent decision of the 
Privy Council in Imambandi v. Mut- 
saddi (11) and also .to Amirbt v. 
Shaikh  Khaja (12) of this Court and 
I am asked to hold on their strength 


‘that the alienation is void. Neither of 


these cases bears any analogy to the 
present case. They are both cases under 
Muhammadan Law and have, therefore, 
no application to the case before me. I 
am, . however, referred to  Kolhu v. 
Belsingh (13) and -asked to hold on the 
strength of thatrulingthatthetransaction 
in'$uit is void on the ground that if 
S oo in Hindu, Muhammadan nor- 
noh Common Law is the mother the 
“ure guardian” a necessary corollary 
" déducible there from that the grand- 
mother cannot bind the minor's estate. 
by ‘Her acts. I do not think the obser- 
in Kolhu v. 
Belsingh (13) are such as would warrant 
the deduction. On carefully reading that 
ruling I find that in his opinion proof 
of legal necessity might validate a 
transfer made by a person, who was 
guardian de facto and not de jure, vide 
observations at page 187* of the said 
report. This would show that the view 
taken, by him in Husen v. Rajaram (1) 


(11) 47 Ind. Oas. 513; 45 C. 878 at p. 892; 35 M. 
L. J. 492; 16 A. L. J. 800; 24 M. L. T. 330; 98 0. L. 
J. 409;.23 C. W. N. 50; 5 P. L. W. 276; 20 Bom. L. 
R. 1082; (1919) M. W. N. 91; 9 L. W. 518; 45 I A. 


73 
53 59 Ind. Cas. 933; 15 N. L. R. 154. 
13) 66 Ind. Cas. 303; 17 N. L: R. 183. 


* Page of 17 N. L. R.—[Ed.] 
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Stands modified:so far; it -might, 
therefore, be inferred that in the 


‘opinion of the same Judge Husen v. 
- Rajaram (1) has perhaps gone too far. 

I need mot, therefore, deal with the 
other points on which the case of Kolhu 
v. Belsingh (13)is distinguishable from 
the present case. ^ ^ : 


The appeal is, therefore, allowed and, 


ihe case is remanded to the Trial Court 
for the decision of the points’ of legal 
necessity or benefit left undecided} with 


‘advertence to the above remarks," The 


appellant will get refund of Oourt-fees 
paid onthe two memoranda of appeals. 
The appellant will get his other costs 
in this and the lower Appellate Court 
from the respondents who willbear their 
own. Costs in the First Court will abide 
the result. ' 


N. H. Appeal allowed. 


ALLAHABAD HIGH COURT. 
First CirviL APPRAL No. 365 or 1920. 
April 10, 1923. j 
Present:—Justice Sir P. C. Banerji, Kr., 
à and Mr. Justice Gokul Prasad. 
Haji ALI JAN KHAN AND ANOTHER— 
DEFENDANTS—À PPELLANTS 
versus 
MAJID-UD-DIN AND ANOTHER— 
Praintirrs, SIRAJ-UD-DIN AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Mortgage—Integrity of mortgage, when broken— 
Release by mortgagee of portion of mortgaged property 
—Mortgagor, whether can redeem portion—Acknow- 
ledgment by minor's guardian, whether valid— 
Limitation Act (IX of 1908), s. 21. 

If a mortgagee releases & portion of the mort- 
. gaged property by receiving the amount of 
money alleged to be due from such property, 
“he does not thereby break the integrity Of the 
` mortgage nor does it entitle the mortgagor to 
redemption of a portion only of the property. 
tp. 276, col. 1.] 

The integrity of the mortgage can only be 


‘broken up in case the mortgagee or mortgagees ' 


purchase a part of the mortgaged property. 
ibid. ; 
i irl ni Narain v. Muhammad Yusuf, 17 A. 63; 
. A. W. N. (1895) 6; 8 Ind. Dec. (N. s.) 365, followed. 
An acknowledgment made by the guardian of 


g minor is valid. [ibid:] 
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First appeal from a decree of the Suh- 
ordinate Judge, Allahabad, dated the 31st 
March 1920. 

Messrs. Iqbal Ahmad and Panna Lal, 
for the Appellants. ; 

Messrs. M. A. Aziz and Haider Mehdi, 
for the Respondents. ; 

JUDGMENT.—This appeal arises 
out of a suit for sale on a mortgage. 
The mortgage was executed on the 19th 
of December 1895 by Wahaj Uddin 
and others for a sum of Rs, 30,000 in 
favour of two persons Radha Mohan and 
Madan Mohan. The property mortgaged 
consisted of a certain pension and a 
number of houses. The mortgagees 
were, however, given the option of realis- 
ing Rs. 5,000 out of the principal 
and interest thereon from the houses 
mortgaged. The interest on the 
Rs. 25,000 was payable out of the 
pension charged and the balance of in- 
terest and also the principal were to be 
paid by the mortgagors. 

It appears that on the 24th of April 
1918 the mortgagees sold Rs. 5,000 
and interest thereof out of the 
mortgage money to the plaintiffs, 
mortgagors, 
namely, Abdus Samad, for a sum of 
Rs. 5,000. The purchasers now sued for 
recovery of Rs. 5,000 principal debt and 
the interest thereon, the total of which 
now amounts to Rs. 34,000, by sale of 
the houses mortgaged. The appellants 
before us, who are some of the purchasers 
of parcels of mortgaged property, raised 
several defences in the lower Court. 
All these defences have been overruled 
and they come up in appeal. The first 
point raised by them is that the integ- 
rity of the mortgage has been broken 
up by the act of the mortgagees them- 
selves, and hence they cannot recover 
more than the proportionate amount due - 
from the houses in possession of the 
appellants. The facts are these. It ap- 
pears thaton the 24th of January 1907 
the heirs of Wahaj Uddin, one of the 
mortgagors who was admittedly the sole 
owner of the property mortgaged, sold 
a house to one Tasadduq Husain for 
Rs. 400. Out of this amount Rs. 200 
were paid to the mortgagees who there. 
upon released that house from any fu, 
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ther liability under the mortgage. This, 
it is claimed by the appellants, amounted 
to & disruption of the integrity ofthe 
mortgage. This point is: covered by 
direct authority and it has been held 
that if a mortgagee releases a portion 
of the mortgaged property by receiving 
the amount of money alleged to be due 
from such property, he does not thereby 
break the integrity of the mortgaged 
nor does it entitled the mortgagor to 
redemption of a portion only of the prop- 
erty. 'lhey have, in other words, follow- 
ed the rule that the integrity of the 
mortgage can only be broken up in 
case: the mortgagee or mortgagees pur- 
chase a part of the mortgaged property. 
See the case of Lachmi Narain v. Muham- 
mad- Yusuf (1). a 

The next point urged by the learned 
Vakil for the : appellants. is that an ac- 
knowledgment made in 1907 by the 
then: guardian of Wasi Uddin, a minor, 
does not amount in law toa valid ac- 
knowledgment, and,. therefore, the suit 
on the mortgage in dispute instituted 
on the 19th of December 1895, is now 
barred by the twelve years rule of limita- 
tion. 
tion Act (IX of 1908) is a sufficient answer 
- to this contention. 

The third point raised before us is to 
the effect that. the properties Nos. 1, 3, 
5, 16, 24, 26 and 39 were not mortgaged 
and a decree for their sale was, therefore, 
wrong. The plea as to property No. 5 
has been abandoned here as it was taken 
under a misapprehension. We have been 
referred to the evidence as to some of 
these items and there is nothing in 
that evidence to warrant us in coming to 
a conclusion different from that of the 
Court below which had in some cases 
visited. the locality itself to test the cor- 
rectness of-the boundaries. 
on this ground also fails. We have not 
been . shown sufficient reasons to come to 
a different conclusion from that arrived 
at by the. Trial Court. We, therefore, 
dismiss this appeal with costs. -. > 
OKSE Do o Appeal dismissed. 

(1) 17 A. 63; A. W. N: (1895) 6; 8-Ind. Dec... (x. 5) 
$09. : : . o us . 
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Section 21 of the present Limita- . 


The appeal - 
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NAGPUR JUDICIAL COMMIS-. 
 SIONER'S COURT. : 
Second CIVIL APPBAL No. 339 or 1993. | 
,. duly 19, 1924. 
Present:—Mr. Baker, J. C. 
Musammat RANGABAI—PLAINTIEF ; 
; APPELLANT = 
VETSUS `» i 
MADHORAO—DEFENDANT— 
` RESPONDENT. 


Civil Procedure Code (Act V of 1908), O. XXIII, 
T. 1— Plaintiff likely to fail on merits—Permission 


. for withdrawal, whether can bé granted—C. P. 


Land Revenue Act (II of 1917), s. 188— 
Lambardar, powers of—Management of village—- 
Authority to sell proprietary rights of ‘co-sharer — 
Transfer of Property Act (IV of 1882), s. 72— 
Mortgagee, power of—Lardlord and tenant— 
Occupancy tenant purchasing village .share— 
Merger of tenancy. nS. 

Order XXIII, r. 1, of the Civil Procedure Code, 
is not meant to apply to a case where the 
plaintiff fearing that he would fail on the case 
set up by him, desires to withdraw in order to 
bring a fresh suit on entirely different allegations 
as in such a case the suit would fail not by 
reason of some formal defect but on merits. 
[p. 271, col. 24 4 ` 

Section 188 of the C. P. Land Revenue Act 
while giving the lambardar authority to manage 
the village on behalf of the proprietors does not 
authorize him to sell the proprietary rights of 
E co-sharers without their consent. [p. 977, 
col = M : : 

Section 72 of the "Transfer of Property Act does 
not give power to the mortgagee to dispose of the 
mortgagor's interest in the property, on the 
contrary it enjoins the mortgagee to-süpport .the 
mortgagor's title to the property. [p. 278, col. 1.] 

If an occupancy tenant, purchases part of thc 
proprietary rights in the village in which' the 
field is situated, he becomes an occupancy tenant 
ofthe proprietary body of which he is himselfa 
member. : His tenancy rights merge in the 
proprietary rights only when he purchases the 
entire interest in the village. [p. 279, col. 1] | ^^^ 

Appeal against a decree ‘of _ the 
District Judge, Nimar, dated . the’ 6th 
July 1923, in Civil Appeal No. 35 Of 1923. 

Dr. H. S. Gour, for the Appellant, + 
Mr. N. G. Bose, R. B., .for the Respond- 
ent, s in , , : $ jus E ` 
JUDGMENT.—The facts of this 
case are set out in the judgments of the: 
Courts below, but it will be as: well 
to repeat them. i n 


One: Mohanlal;and his son Visti. | 


"Prasad owned 14 annas share in the 


village of Chulkhan. Out of thé re- 
maining 2 annas. 16 pies were: owned 
by Amanali and his brother and 8.pies . 
were owned by the defendant Madharao, 
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On 11th August 1914 Mohanlal sold to 
Ramrao, the occupancy tenant of field 
No. 141, his proprietary interest in that 
field. On Ramrao's.death his widow, 
Musammat Dwarkabai, ‘succeeded . and 
sold the field to the plaintiff on 23rd 
December 1918. The defendant, the next 
heir of Ramrao, applied to the Revenue 

sourt under section 47, of the old Ten- 
ancy Act and obtained possession. The 
plaintiff, therefore,.sued for possession on 
: the ground thatthe order of the Revenue 
Court is ultra vires and’ void, Ramrao 
and his widow being the absolute pro- 
prietors of the field. . 

. The defendant contended that Mohanlal 
could not transfer the proprietary right 
without the consent of the co-sharers 
and that Ramrao remained an occupancy 
tenant. 2 : 

- The First Court, the Munsif of Burhan- 
pur, found that Mohanlal could. not 
transfer the proprietary - right .in the 
field to Ramrao without the consent of 
the co-sharers, but this. transaction was 
subsequently ratified-by the co-sharers 
with the exception of defendant who 
owned one pie share. It held that the 
Civil Court had jurisdiction in respect 
of 15:annas ll pies share of the field, 
of which the plaintiff. became full pro- 
. prietor while she remained occupancy 
tenant of one -pie .share. Hence the 
plaintiff was awarded. joint possession 
of the field to the extent of 15° annas 11 
pies share along with the defendant. 

On-appeal the District Judge of 


Nimar reversed the decree, holding that 


Mohanlal had no power to sell the 
malguzart rights belonging to others, 
that there could not be merger of joint 
ownership in the field, that a tenant 
purchasing the proprietary rights of one 
of his landlords does not cease to be.a 
tenant, and that the subsequent rati- 
fieation by the other co-sharers does not 
make the transfer: valid because the 
defendant was not a party to it andit 
was not registered. Ramrao, therefore, 
remained an occupancy tenant and. the 
order of the Revenue Court could not 
bé assailed in the. Civil Court, and he 
dismissed the plaintiffs suit. 

The plaintiff makes this second appeal. 

Before dealing with the question of 
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the sale by Mohanlal to Ramrao, it will 
be necessary to dispose of one or two 
other points which have been raised by. 
the appellant. At the close of the case 
in the lower Appellate Court and after 
the appellant’s arguments had been 
heard, the plaintiff-respondent asked for 
leave to withdraw the suit with liberty 
to bring a fresh suit, based on an entirely 
new case, namely, that Ramrao was an 
ex-proprietor of the land, having sold 
his share to Mohanlal's predecessor, and 
so he was the tenant of Mohanlal alone 
and not of the other co-sharers under 
the ruling in Dhondba’ v. Vishwanath, 
(1. This application for leave to with- 
draw the suit was refused by the Dis- 
trict Judge for reasons with which I 
am entirely in agreement. Order XXIII, 
1. 1, Civil Procedure Code, is not meant 
to apply to a case where the plaintiff 
fearing that he would fail on the case 
set up by him, desires to withdraw in 
order to bring'a fresh suit on entirely 
different allegations, the reasons being 
that in such a case the suit would fail 
not by reason of some formal defect but 
on the merits. ‘There are a number of 
cases on this point besides those quoted 
by the learned District Judge, the 
latest case being Padma Lochan v. Giris 
Chandra (2). 

It is admitted that Mohanlal had 
only 7 annas share in the village. It 
is contended by the learned Counsel on 
behalf of the appellant that as he was 
the lambardar he had a right to sell 
the proprietary right in the occupancy 
land to the tenants. I am not aware 
of any authority for this proposition. 
The authority of the lambardar is de- 
fined insection 188 of the Land Revenue 
Act and that section, while giving him 
authority to manage the village on be- 
half of the proprietors, certainly does not 
authorize him. to sell the proprietary 
rights of other co-sharers without their 
consent. The sale of the proprietary 
right by Mohanlal on llth August 1914 
could not affect the shares of the other 
proprietors. . 


(1) 15 Q. F. L. R. 143. f l 
_ (8j 45 Ind. Cas. 211; 46 C. 168; 27 C. L. J. 392. 


278 
RANGABAI V. MADHORAO. - 


' Tt has been contended that this sale 
was subsequently ratified on: Ist Feb- 
urary 1917 by Exhibit P-6 when all the 
co-sharers except the present defendant 
éxecuted a deed of exchange settling 
disputes, by which certain .land fell to 
the Sháre of Mohanlal, and in this 
document feld No. 141, the .land in 
dispute, is expressly mentioned as a 
malik makbuza of Ramrao. Admittedly, 
however, the defendant was nota party 
to this deed. The learned District Judge 
holds that the ratification of the trans- 
fer by the other co-sharers would need 
registration. It could not be a parti- 
tion because the defendant was not a party 
to it and could: only be. regarded as a 
mutual arrangement amongst all the 
co-sharers except the defendants. 


It has been contended on behalf of 
the appellant that at the date of this 
deed the defendant had ceased to bea 
proprietor of the village, having sold 
his share by Exhibit P-5 to Mohan- 
lal on 29th July 1916 and, therefore, the 
fact that he did not join in executing 
Exhibit P-6 is immaterial, Exhibit P-5 
has been translated. By it the defend- 
ant, who originally held 8 pies share 
in the village, sold it with reservation 
of 1 pie to Mohanlal and Bapu, and 
. it is argued that. he reserved only the 


right to realise the profits of his re-. 


maining share and, therefore, he ceased 
to be & proprietor on the date of this 
document. It is to be observed, however 
that he expressly reserved the sir right 
and the right of proprietorship, and I 
am of opinion that the ‘Courts below 
are correct in holding that he has 
continued to be a co-sharer in the 
village although his share may be 1 
pie only. 


It has been contended that at the 
time of the sale to Ramrao the share of 
the defendant Madhorao was mortgaged 
. with possession to Mohanlal and that 

therefore, he was entitled to dispose of 
it. The authority for this somewhat 
startling proposition is stated to be 
section 72 of the Transfer of Property 
Act. Section 72 does not give power to 
the mortgagee to dispose ofthe mort- 
gagor's interest in the property; on the 
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contrary it enjoins the mortgagee to sup- 
port the mortgagor's title to the property. 
The position, therefore, is that Mohanlal 
who owned 7 annas share in the village 
purported to sell the entire proprietary 
right in the field in dispute without the 
consent of the remaining co-sharers, and 
even assuming thdt the other co-sharers 
subsequently ratified the sale that does 
the defendant who was 
a  co-sharer. Though. there do not 
appear to, be any rulings as to the . 
position of an occupancy tenant pur- 
chasing proprietary rights, it is clear 
that it is merely the converse of a 
proprietor purchasing tenant’s rights, a 
point on which there are rulings. In 
either case after the transfer the tenancy 
and proprietary rights are united in the 
same person, and the result is the same. 
After the sale to Ramrao, therefore, he 
became proprietor of Mohanlal's 7 annas 
undivided share in the land, the remain- 
ing 9 annas remaining with the ‘other 
proprietors including defendant. He 
was also occupancy tenant of the land. 
Even if we assume that the other 
sharers retified the sale as regards their 
own shares, the defendant certainly did 
not, and his share remained unaffected. 
As pointed out by the District Judge 
Ramrao or his successor the plaintiff 
could not be a proprietor of an undivided 
fraction of the land and occupancy 
tenant of the remainder. In my opinion 
the case is governed by Jairam v. Balaji 


(3) which lays down that a co-sharer 


who purchases the holding of an abso- 
lute occupancy tenant becomes himself 
an absolute occupancy tenant. That is 
the converse of the present case, but as 
I have already said, as the result is the 
same there is no reason for any distinc- 
tion. The question of occupancy or ab- 
solute occupancy is also immaterial for 
the purposes of this case. It is pointed 
out in Jairam v. Balaji (3) that had the 
defendants (purchasers) been sole owners 
of the village then the tenant rights would 
no doubt have merged in the propriet- 
ary rights. Similaxly in the present case 
if Mohanlal had been sole owner the 
occupancy rights of Ramrao would have 


(3) 14.0. P. L. R. 9. 


B 
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merged in the proprietary rights he pur- 
chased. MB 

But when a co-sharer purchases an 
absolute occupancy or occupancy ‘hold- 
ing he becomes 
pancy or occupancy tenant of the 
proprietary body of which he is him- 
self a member. This is the decision 
in Jairam v. Balaji (3) and applying 
this principle to the converse case 


[am of opinion that Ramrao by his 


purchase of Mohanlal's share became an 
occupancy tenant of the proprietary body 
of which he also became a member. < 
The result is that the land remained 
his occupancy land and the view of the 
lower Appellate Court as to the jurisdic- 
tion of the Trial and Revenue Courts 
is correct. PE 
The appeal is accordingly dismissed 
with costs. S rg 


G. R. D. Appeal dismissed, 


1 Do 
CALCUTTA HIGH COURT. . 
APPEAL FROM APPELLATE Decree No. 2560 
or 1921. 
March 12, 1924. 
Present :—Mr. Justice Mukerjee. 

GIRISH CHANDRA PAL-—PLAINTIFF 

0|] ATH ~=- —-APPELLANT 

0l ATA versus 

BAIKUNTHA NATH SINGHA an 

OTHERS— DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 142— 
Wrong-doer—-Constructive possession. : 

There can be no constructive possession of a 
wrong-doer during the time that he is not 
actually in possession and the possession of a 
true owner, no matter how that possession ‘is 


Lal LAN | 


‘obtained, must be considered as rightful posses- 


sion in law and the period during which the 
true owner is in possession will enure to his benefit 
and not to that of the trespasser. [p. 281, col. 2.] 


Trustees, Executors and Agency Co., Ltd. v. Short, ` 


(1888) 13 App. Cas. 793; 58 L. J. P. C. 4; 59 L. T. 


| 677; 37 W. R. 433; 53 J. P. 132, Protap Chandra 


Chatterjee v. Durga Charan Ghose, 9 C. W. N. 1061, 
Mamtazuddin Bhuian v. Barkatulla, 2 ©. L. J. 1 
and Mir Waziruddin v. Lala Deoki Nandan, 60. L. 
J. 412 at p. 487, referred to. ; 

"EAppeal against a decree of the Sub- 
ordinate Judge, Fourth Court, Dacca, 


an absolute occu- 


dated the 30th August 1921, affirming 
that of the Officiating Munsif, Second 
werk at Manikganj, dated the 28rd June 
. Babu Upendra Lal Roy, for the Appel- 
lant.—The plaintiff is the appellant 
before your Lordships. The plaintiffs 
case is that he was the owner in posses- 
sion of the land under dispute until 14th 
November 1905 when he was dispossessed 
from it by the defendants. Then in 1906 
he brought a suit under section 9 of the 
Specific Relief Act which was decreed in 
his favour on the 29th November of that 
year and he took delivery of possession 
on the 4th January 1907. After that 
the defendants applied for a review of 
the judgment and ultimately the plaint 
iffs suit was dismissed on the 9th 
January 1908, and the defendants again 
took possession of the land by disposses- 
sing the plaintiff. This was followed 
by the present suit of the plaintiff which 
was instituted on the 4th January 1919. 
The Trial Court held that though the 
plaintiff had proved his title to an eight 
annas share of the property he was out of 
possession for over twelve years and his 
present ‘suit was consequently barred. 
The lower Appellate Court again held 
that the plaintiffs right to the entire 16 
annas of the property had been estab- 
lished but his suit was barred as it was 
instituted after twelve years of the date of 
his dispossession. Both the lower Courts 
took the date of earlier dispossession- as 
the point of time from which limitation 
commenced to run. Now the question is 
whether they were right in doing so. If, 
however, the limitation period is taken to 
eommence from the later date of dispos- 
session the present suit is within twelve 
years of that and,therefore, not barred. 
Which of the two dates is to be taken 
as the date of dispossession from which 


. limitation should run? This is the ques- 


tion before your Lordships. 

The lower Appellate Court cited the 
ruling in the case of Narayanan Chetty 
v. Kannamma Achi (1), in support of 
his decision. But the point raised in 
that case was not whether the period of 
limitation should commence from the 


(1) 28 M, 338, 
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earlier or the late date of -dispossession. 

It was taken for. granted in that. case 
that the period of limitation commenced 

from the earlier date of dispossession. It: 
was, however, contended that the inter- 

vening period of possession on the part. 
of the appellant was to be deducted 

According to section 14 in computing the 

period of limitation under Art. 142, 

Schedule I, ofthe Limitation Act and it 

was held that no such deduction was 

provided for by section 14 of the Limita- 

tion Act. The point raised in the pre- 

sent case is quite a different one, viz., 

which of the two dates should be taken 

as the. point of commencement of the 

period of limitation. My submission is 

that it commenced from the later date. | 
In support of my submission I beg to 

place the following reported cases as my 

authority. 

Trustees, Executors and Agency Co., 
Ltd., v. Short (2), Protap Chandra Chatter- 
jee v. Durga, Charan Ghose (3), Mamtaz- 
ud-din Bhuian v. Barkatulla (4), Mir 
Wazir-ud-din v. Lala Deoki Nandan (5). 

Babu Brojendra Sundar Banerjee, for ` 
. the Respondents.—All the’ discussion of - 
my learned friend is purely academical. 
It has no bearing on the circumstances : 
of the present case. It has not been 
proved as found by the  Munsii 
that the appellant was in . posses- 
sion of the-property during any inter- 
yening period. "What he did was to take: 
symbolieal possession through Court on. 
the 4th January 1907. Certainly this, 
would not be counted as anything at all, 
in the absence of some of the present. 
defendants who were not parties.to the 
previous suit, and absolutely nothing, 
more has been proved to have taken place. . 
Therefore, the only alternative left is to. 
compute the period of limitation from the: 
earlier date of dispossession. The pre-- 
sent suit is then clearly barred. : 

Babu Upendra Lal Roy, in "reply—. 
This point was neither raised, nor relied 
upon by the other side in the Court of 


A rs =) 
(2). (1888) 13 App. Cas. 793; 58 L. Jj. P. 0. 4; 59 
L. T. 677; 37 W. R. 433; 53 J. 
1 


P. 132, 
(3) 9 C. W. N. 1061. : 

(4) 2 C. L. J. 1. " 
(5) 6 O. L, J. 472 at p. 487, 
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Appeal below. My. learned fried can not 
raise it here now. 


JUDGMENT.—This appeal arises out i 


of a suit for declaration of title and recovery 


` of possession. The Court of first instance 


held that the plaintiff had succeeded in 


proving his title to-eight annas ofthe: 


property in dispute but that he had failed 
to prove his possession within twelve 
years ofthe suit and,in that view, that 
Court dismissed the plaintiff's suit. . On 


appeal by the plaintiff, the lower Appelate ' 


Court found that the plaintiff had suc- 
ceeded in establishing his right to the 
entire sixteen annas of the property but 
being of opinion that the plaintiff's suit 
had not been instituted within twelve 


years of .the date of his dispossession, it | 


upheld the decision of the Court of first 
instance and dismissed the appeal. 


Against this decision the plaintiff has. 


preferred the present appeal. P 

The point which arises for consider- 
ation in this appeal is whether the lower 
Appellate Court was right in the view 
that it took on the question of limitation 
in sofar as it held that the time dur- 
ing which the plaintiff alleged that he 
had been in possession by virtue of 
a decree in a suit under section 9 of 
the Specific Relief Act which" he had. 


obtained against the ‘defendants “and - 


which decree was ultimately reversed 
on review and after which ‘reversal the 
plaintiff was again dispossessed should 
not be taken into account in ~comput- 
ing the period of limitation prescribed 
for the suit.. On this question, the facts 
are these: The plaintiff was dispossessed 
from the lands in suit on the 14th 
November 1905. He : 
under: section 9 of the Specific. Relief 
Act, being Suit No. 321 of 1906, against. 


the defendants and “it was decreed on: ` 
the 29th..November 1906. In execution’: 


of this decree, the plaintiff took delivery 


of possession on the 4th of January 1907.: 
The defendants then applied for a review: 
of the judgment in the Specific Relief. 
Aet case and ultimately the plaintiff's. 
suit was dismissed on the 9th January: 


1908. After which date the defendants 
are alleged to have again taken pos- 
session of the lands by dispossessing 


the plaintiff | The. present.suit was: in-, 


instituted a suit. 


. 
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stituted by the plaintiff on the 4th Jan- 
uary 1919, that is to say, more then 
twelve years from the date of his original 
dispossession but well within twelve-years 
from the date, of his subsequent disposses- 


sion, or for the matter of that, of the date. 


on which the decree in his favour was re- 
versed. The learned Subordinate Judge 
took the view that the plaintiff must date 
. his cause of action on the date that he 
was originally dispossessed and he can- 
not get an exclusion of the period under 
section 14 of the Limitation Act dur- 
ing which he may have. been in posses- 
sion under the decree that was subse- 
quently reversed. As án authority for 
the view that he has taken, the learned 
Subordinate Judge has relied upon the 
case of Narayanan Chetty v. Kannammai 
Achi (1) The head-note of that case 
runs: "Under Art. 142, Schedule I, of 
the Limitation Act, limitation runs from 
the date of dispossession, and no fresh 
starting point.is given because the party 
dispossessed subsequently obtains posses- 
sion under a decree and is ousted 
from ‘possession when the decree is 
reversed". In that case, however, the 
plaintiff was admittedly dispossessed 
in 1885. It is not possible to ascer- 
tain when he was put in possession in 
execution of the decree which he ob- 
tained; but it appears that the suit 
was instituted by him in 1895 and he 
was again dispossessed after reversal 
of that decree and instituted the second 
suit in 1900. The argument advanced 
on his behalf was that he was entitled 
to a deduction of the period during 
which he was in possession under the 
provision of section 14 of the Limi- 
tation Act forthe purpose of computing 
the period under Art. 142 of Schedule 
I of that Act. 
not succeed’ obviously because the plain 
words of section 14 would show that it 
has-no application and no such deduc- 
tion can be made. The aspect of. the 
question which arises in the present. 
case was not dealt with in that case. 
"hat. question is this: where a plaintiff 
being the rightful owner is kept out 
of.possession for less than twelve years 
and then: succeeds in regaining posses- 
sion. (no matter whether.in' execution 


That argument - did 
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of a decree in a possessory suit orin 
any other way) and then after a time 
is again dispossessed (no matter whe- 
ther on reversal of that decree or in 
any other way) and thereafter institutes 
asuit for recovery of possession, can 
he base his suit treating the subse- 
quent dispossession as his cause of 
action or will the period run from 
his earlier dispossession for the pur- 
pose of Art. 142 of Schedule I of 
the Limitation Act? The answer to 
this question is furnished by the 
principle laid down in the case of 
Trustees, Executors and Agency Co., Ltd. v. 
Short (2) namely, that there can be no 
constructive possession of a wrong-doer 
during the time that he is not actually 
in possession and the possession of a 
true owner, no matter how that posses- 
sion is obtained, must be considered 
as rightful possession in law and that 
the period during which the true owner 
is in possession will enure to his þe- 
nefit and not to that of the trespasser. 
If, therefore, the defendants in the 
present case had not already acquired 
a right by adverse possession as they 
had not, the dispossession having been 
on the 14th of November 1905 and the 
possession under the decree under the 
Specific Relief Act suit having been 
taken by the plaintiff on the 4th Jan- 
uary 1907, no right accrued to them 
and there is no reason why the plaint- 
if should not be entitled to institute 
the suit on the basis of the subsequent 
dispossession as his cause of action. 
The view I take is in accord with 
that of Mitra, J., in a case in which 
his decision was upheld in an appeal 
under section 15 ofthe Letters Patent: 
Protap Chandra Chatterjee v. Durga, 
Charan Ghose (3). In the case of 
Mamtazuddin Bhuian v. Barkatulla (4) 
it was held under circumstances some- 
what similar to those appearing in the 
case before me, that the cause of 
action accrued on the date of disposses- 
sion in consequence of the decree which 
the defendant in that case obtained 
under section 9 of the Specific Relief Act 
and the suit being brought within twelve 
years from that date was within time 
and. that- the period between the re- 
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gaining of possession by the plaintiff 
and his dispossession in execution of 
the decree under the Specific Relief 
Act should enure to his benfit and not 
that of the defendant. Also in the 
of Mir Wazir-ud-din v. Lala 


case 
Deoki Nandan (5 Mr. Justice 
Mukerjee observed as follows: “When 


the title of a plaintiff is once estab- 
lished, his possession, however obtained, 
is possession within the meaning of 
Art. 142 of Schedule I of the 
Limitation Act, so that wherea right- 
full owner of land is dispossessed but 
succeeds in ousting the trespasser with- 
out recourse to law and continues in 
possession until dispossessed under a 
‘decree obtained by the trespasser under 
section 9 of the Specific Relief Act, 
limitation runs against the true owner 
from the date of dispossession under 
the decree in the possessory suit". It 
is unnecessary to refer to the other 
cases of this Court to which my atten- 
tion has also been- drawn; and in fact, 
the learned Vakil appearing on behalf 
of the respondents does not challenge 
the correctness of this proposition of 
law put forward on behalf of the ap- 
pellant. He, however, contends that 
the question does not really arise inas- 
much as the learned Munsif found, 
as a matter of fact, that the plaintiff 
had not been able to prove that he 
was in actual possession of the disputed 
land after taking delivery of possession 
through Court on the 4th January 
` 1907 and, as some of the. defendants. 
were not parties to the suit under 
section 9 of the Specific Relief Act, 
the plaintiff was not entitled to rely 
merely upon the delivery of possession 
which he alleged he bad obtained 
through Court. in execution of the 
decree in that suit. That seems to me 
to be a question of fact to be determined 
upon the evidence in the case as to 
whether the plaintiff was, as a matter 
of fact, in occupation after the delivery 
‘of possession through Court and, if so, 
up till what date. That question does 
not appear to have been gone into by 
the. learned Subordinate Judge, and, 
in fact, it was unnecessary for him 
to-do so having regard to. the view 
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that he took of the law. But, inas- 
much as it seems to me that that is 
an erroneous view of the law, I set 
aside the decree passed by the Court 
of Appeal below and remit thé case to 
that Court 
may deal with the question of fact 
indicated above and then dispose of 
the appeal in accordance with -law. 
Costs will abide the result. 
B. N. Decree set aside. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. : 
Orvin Revision No. 205 or 1923. 
April 30, 1924. 
Present :—Mr. Hallifax, A. J. C. 
LACHMI NARAYAN- PETITIONER 


versus 
DAMODARDAS— RESPONDENT. 

Vendor and purchaser—Breach of contract 
Forfeiture of earnest money—Special damages — 
English Law, whether .applicable—Contract Act 
(IX of 1872), s. 78. 

Where there is breach of contract on the part of 
a purchaser and there is no stipulation as to the 
forfeiture of the earnest money, the seller must 
prove special damage under section 73 of the 
Contract Act. [p. 284, col. 1.] 

'The question of the return of money paid under 
a contract that goes off must be decided with 
reference to the provisions of the Contract Act and 
not the principles of the English Law. [p. 283, col. 2.] 

Case-law discussed. ‘ 

Civil revision against an order of the 
Small Cause Court Judge, Dhamturi, in 
Civil Suit No. 48 of 1923, dated the Ist 
August 1923. 

Mr. D. T. Mangalmurti, for the Appli- 
cant. 

Mr. R. 
Applicant. 

ORDER.—The plaintiff in this case 
agreed to buy fifty thousand bundles of 
bidi leaves from the defendant for 
Rs. 200. He paid Rs. 100 in advance 
and also sent thirty one bags worth 
Rs. 7-12 for the leaves, but later the 
contract fell through. -He then filed the 
present suit for the return of his 
hundred, rupees and. his bags or their 


N. Padhye, for the Non- 
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value. It was held in the Small Cause 
Court that the plaintiff himself first 
broke the contract, and his suit was 
dismissed as a necessary consequence of 
that finding. In his application to this 
Court he seeks revision first of all of 
that finding, but after perusal of the 
letters that passed between the parties 
and of the entry in the plaintiff's own 
account book Iam not only unable to 
discover any reason for setting it aside 
but Iam satisfied that it is correct. . 

‘I am, distinctly of opinion, for 
reasons which will be stated later, that 
the question of the return of the amount 
of a deposit or advance payment or 
"earnest money” such as this must be 
answered with reference to the provisions 
of the Indian Contract Act. In this 
view; the dismissal ofthe suit is by no 
means a necessary consequence of the 
finding that the plaintiff was to blame 
for the breaking of the contract. Indeed 
the necessary consequence of all the 
findings that have been given so faris 
just the opposite, a decree for the whole 
of the claim under section 64 or section 
65 of the Contract Act. It was open to 
the defendant to plead‘ an equitable 
set-off of the amount of any damages to 
which he might be entitled under 
section 73 or 74 of the same Act, but 
this he never did, being apparently 


content to accept the assumption involved ` 


in the dismissal of the. suit, that the 
‘amount of damage suffered by a person 
whose contract is broken by the other 
party to it is the same as whatever 
happens to have been paid to him 
already. 

Such an assumption is obviously 
impossible. It-is only under section 73 
or section 74 that the defendant could 
claim to retain any part of what he is 
primarily bound to re-pay under section 
64 or section 65, and there is no necessary 
connection or even similarity. between 
the advance payments ona contract ànd 
_ the damages arising out of a breach of 
it.’ It happens not infrequently that the 
damages exceed the amount of the 
advance payment; and the defendant 
can always recover the éxcess if he pays 
the necessary Court-fees. In this parti- 
cular case the ‘dismissal of the suit 
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involves the still more impossible 
assumption that the amount of damages 
to which the defendant is entitled is 
equalto the advance payment together 
with the value of the bags belonging to 


“the plaintiff which are still with him. 


The whole question of the return 
of money already paid on a contract that 
goes off was discussed fully by a Bench 
of this Court in Ballabhdas v. Paikaji 
(1. The authorities were examined and 
the learned Judge held that the question 
must be decided with reference to the 
provisions of the Indian Contraet Aot 
and not the principles of the English 
Law, and that even where there is an 
agreement between the parties that the 
whole of the advance payment or 
“earnest money” shall be forfeited on 
breach of the contract, that agreement 
is subject to the provisions of section 74 
of the Contract Act. If there were not 
published rulings of Indian High Courts 
to the contrary that proposition would 
have seemed to me self evident. 

In the recently published case of 
Mangulal v. Nanhi (2) in which the 
parties’ names were really Mangulal and 
Nanhi, this earlier Bench ruling seems 
to have escaped the notice of Drake- 
Brockman, J. ©., who held that where a 
deposit ofa part of the price has been 
made in a contract for the purchase of. 
immoveable property and the contract 
goes off by default ofthe purchaser, the 
vendor, ifhe is still wiling to perform 
his part of it, is entitled to retain the 
deposit. The proposition is stated by 
the learned Judicial Commissioner 
without discussion as hased on two 
rulings of the Allahabad High Court 
and one ofa Madras Full Bench. 

In  Ballabhdas vw. Paikaji (1) the 
Bench examined both the Allahabad 
cases mentioned in Mangulal v. Nanhi 
(2) and dissented from them. The 
Madras case mentioned was Natesa Aiyar 
v. Appavu Padayachi (3) where White, 
C. J., and Miller, J., (Sadasiva Ayvar, J., 
dissentiente’ held that the matter now 


(1) 38 Ind. Cas. 915; 12 N. L. R. i7. — 

(2) 67 Ind. Cas. 809; 19 N. L. R. 131;5 N. L.J. 
1; (1923) A. LR. (N.) 104. 

(3) 19 Ind. Cas. 462; 38 M: 178; (1913) M. W. X. 
341; 24 M. L. J. 488; 13 M. L. T. 391. 
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under consideration is governed by the 
English Law and not by the Indian 
Contract Act. The judgment in Ballabh- 
das v. Paikaji (1) does not mention 
this ruling, but discusses the judgment 
of Wallis and Sankaran Nair, JJ., in 
Natesa Iyer v, Appavu Padayachi (4) 
the same case in a previous stage. The 
two learned Judges held opposite 
opinions, and the Bench of this Court 
accepted that of Sankaran Nair, J., to the 
effect that the Indian Contract Aot 
applies. With that view I am respect- 
fully and entirely in agreement, but I 
would anyhow be bound to follow the 
published ruling of a Bench of this 
Court. ; 

In the present case there was no 
agreement between the parties that the 
whole of the advance payment of earnest 
money should be forfeited on breach of 
- the contract by the purchaser. The 
defendant can, therefore, call in aid only 
section 73 of the Contract Act, and will 
have to plead and prove special damages. 
The decree of the lower Court dismissing 
the plaintiff's suit must, therefore, be set 
aside. The case wil go back to the 
Court with instructions to take the 
pleadings of the parties on the issues 
of the amount of loss caused to the 
defendant by the plaintiffs breach of 
the contract between them, and after 
deciding that issue to give the plaintiff 
a decree for any sum by which that 
amount is less than Rs. 107-12. The 
costs of these proceedings, in which 
the Pleader's fee will be fifteen rupees, 


will be costs in the suit. 
N.H Case sent back. 


(4) 3 Ind. Cas. 941; 33 M. 375; 6 M. L. T. 334; 20 
M. L. J. 230. 


: Assistant Judge, 


.redefiption of a mortgage. 


BOMBAY HIGH COURT. 
FULL BENCH.. 
APPEAL FROM ORDER No. 70 or 1922. 
October 21, 1923. 
Present:—Mr. Justice Marten, Mr. 
Justice Pratt, Mr. Justiee Coyajee. 
December 10, 1923. 
Present :—-Mr. Justice Shah and 
. My. Justice Crump. 
GANPAT CHANDRABHAN AND ANOTHER 
—DEFENDANTS—APPELLANTS . 
versus | Y 
TULSI RAMCHANDRA —PLAINTIFF AND 
Derenpants Nos. 2, 9— RESPONDENTS.  - 

Dekkhan Agriculturists Relief Act (XVII of ` 
1829), ss. 2, 10À, 20, applicability of — Agriculturist, 
who is—S. 10A, whether retrospective. . 

The extension of sections 2 and 20 of the 
Dekkhan Agriculturists' Relief Act, to a particular 
district is sufficient to make a person an 
agriculturist within the meaning of section 2 of 
the Act, if that person by himself or by his 
servants or by his tenants earns his livelihood, 
wholly or principally, by agriculture carried on 
within the limits of that district, or ordinarily 
engages personally in agricultural labour within 
those limits. [p. 290, col. 1; p. 292, col. 2.] 

Case-law discussed. 

Held, by the Division Bench (Shah and Crump, 
JJ.) The application of section 10A of the 
Dekkhan Agriculturists' Relief Act is not confined 
to transactions which are entered into after the 
date on which that section was enacted or 
extended toa particular district. It is intended 
to be retrospective in its operation, and the only 
test is that which the section itself lays down, 
viz., whether a person seeking the benefit of that 
section was an agriculturist at the time of such 
transaction. [p. 293; col. 2.] mE : 

Appeal from an order passed by the 
Khandesh, in Appeal 
No. 224 of 1920, reversing the decree passed” 
by, and remanding the- suit "to, the 
Subordinate Judge at Bhusaval, in Civil 
Suit No. 334 of 1919. : 

ORDER OF REFERENCE. 

Shah, Ag. C. d .—(August 16, 1922). 
— This case comes from the District 
of Khandesh. The appeal arises out 
of & suit flled by the plaintiff for the 
The trans- 
action in question was in form a sale; 
and the deed was executed ^ on. 
April 27, 1905 by one Ramsingh to one 


-Makram. The plaintiff represents Ram- 


singh, and the present defendants claim 
the rights of Makram: under the deed 
by subsequent assignments. The plaint- 
iffrelied upon the provisions of section 
10A. of the Dekkhan  Agrienlturists' 
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Relief Act as-eütitling her to prove that 
the transaction was a mortgage. 

The Trial Court found that Ramsingh 
could not be an agriculturist on the 
date of the sale-deed under the. Act, 
because the part of the Dekkhan Agri- 
culturists’ Relief Act extended to the 
district at the date of the transaction was 
not a substantial part of the Act. In 
„adopting this line of reasoning, the 
Court followed the decision of this Court 
in Chanbasayya v. Chennapgavda (1). 

In appeal, thé learned Assistant Judge 
found that the portion of the Dekkhan 


Agriculturists’ Relief Act which was 


.extended to the district at the date of 
this transaction was a substantial part 
of the Act within the meaning of the 
said ruling, and that, therefore, Ram- 
singh could be an agriculturist under 
the. Act. On that basis the learned 
Judge was of opinion that section 10A 
of the ‘Act could apply to the case, 
-and that the plaintiff was entitled to an 
-opportunity to establish that Ramsingh 
was an agriculturist at the date of the 
' transaction. He allowed the appeal and 
remanded the suit for further trial. 

Some of the defendants have appealed 
from this order of remand. It is con- 
tended in support of the appeal that 
Ramsingh could not be an agriculturist 
under the Dekkhan Agriculturists’ Relief 
Act.on the basis of the ruling in 
Chanbasayya v. Chennapgavda (1), as the 
portions of the Act which were extended 

to this district'at the time did not con- 
stitute a substantial portion of the Act. 
- J: may mention that sections 2 and 20 
-of the. Act were extended to Khandesh 
“on May 14, 1902, and the provisions of 
"Chapters V, VI and VIL so far as they 
.relate to Village Munsifs and Con- 
ciliators, were extended to that district 
on February. .3, 1903. This was done 
in the exercise of the powers conférred 
‘upon the Local Government under sec- 
-tion l to extend the Act wholly or in 
part to any District other than the four 
‘districts mentioned in that section in the 
-Presidency of Bombay. 

I may also mention that sections 7, 11 
-to 91 and 23 were extended to this district 

(0) 54 Ind, Cas, 693; 44 B. m 22 Bom. L. R. 44 
at p. 48, - 
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on August 15,. 1905, that is, after the 
transaction in question. 

The contention of the appellant is 
based upon the ratio decidendi of Chan- 
basayya v. Chennapgavda (1). In that 
case atthe date of the transaction, the 
only sections of the Act which were 
extended to the District of Dharwar, 
from which that case came, were sec- 
tions 2and 20; and it was held that 
these two sections did not form a sub- 
stantial portion of the Act so as to enable 
the Court to say that the Act éxtended 
for the time being to the district within 
the meaning of the definition of “ agri- 
culturist " under section 2 ofthe Act, 
It is possible to distinguish the present 
case from that case on the ground that 
Chapters V, VI and VII, whieh were 
extended to the Distriet of Khandesh 
before the date of this transaction, form 
a substantial part of the Act. Even 
if the ratio decidendi of Chanbasayya 
v. Chennapgavda (1) be accepted, it 
would not necessarily apply to the present 
case. It is not easy, however, to say 


«hen some parts of the Act are extended 


to any particular district as to whether 
those parts constitute a substantial part 
of the Act or not. With great respect 
to the Judges who decided that case, 
I am unable to agree with the view 
that if only some sections ofthe Act 


‘including the definition clause, which 


cannot be fairly held to be a substantial 
part of the Aot, are extended to the 
distriet by the Local Government under 
the power conferred upon that Govern- 
ment, the Act does not extend to that 
distriet for the time being for the pur- 
poses ofthe definition clause. If that 
reasoning is accepted, it would render 
the exiension of those sections to that 
district nugatory to a certain extent, 
For instance, as pointed out in that case 
by the learned Chief Justice, the de- 
finition would not apply to agriculturists 
in the district, to which sections 2 and 
20 only are extended. That isa result 
whieh appears to me to be ,anomalous, 
and should be avoided on any other con- 
struction, of which the expression "this 
Act may for the time being extend" is 

susceptible. 


Further, there would always be a 
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certain . degree of uncertainty in deter- 
mining what constitutes and what does 
not constitute a substantial part of an 
Act like the Dekkhan  Agriculturists' 
Relief Act; anditis difficult ‘to hold 
that the application of an Act wholly or 
in part to a district depends upon such 
an’ uncertain test. 

I am of opinion that sections 
2 and 20, when extended to the 
Khandesh District, were effectively ex- 
tended in the sense that any person who 
could otherwise satisfy the requirement 
of the definition would be an “agricul- 
turist” within the meaning of the Act, 
and that the extension of those two 
sections would be sufficient to satisfy 
the requirements of the expression "this 
Act may for the time being extend " 
used in the definition of “ agriculturist" 
in section 2 ofthe Act. It may be said 
that in the present case that position is 
further strengthened by the fact that 
Chapters V, VI and VII of the Act were 
extended to that district before the date 
of the transaction. . 

But inthe view I take of the case; 
the conclusion does not depend in 
any sense upon the further extension 
of these Chapters. That view is in direct 
conflict with the decision in Chanba- 
sayya v. Ghennapgarda (1). It seems 
to me to be fair to construe the expres- 
sion “this Act may for the time being 
extend” as meaning wholly or in part, 
according as the Local Government may 
‘extend it under section 1 ofthe Act. I 
-am conscious of the difficulty of meeting 
the ratio decidendi in .Chanbasayya’s 
.case (1). But the difficulty of accepting 
it or acquiescing therein appears to me 
to be still greater. As the point is to 
be further considered by a Full Bench, 
I do not consider it necessary to deal 
with itany further. Having regard to 
the praetical importance of this ques- 
tion, it seems to me desirable that it 
should be considered by a Full Bench 
of this Court. |. . 

I would refer the following question 
to the Full Bench for decision:— 

(1) Whether the extension of sections 
2 and 20 of the Dekkhan. Agriculturists’ 
Relief Act to the District of Khandesh 
is sufficient to make a person an agricul- 
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turist within the, meaning of section 2, 
if that person by himself or by his ser- 
vants or by his tenants earns his liveli- 
hood wholly or principally by agriculture 
carried on within the limits-of the dis- 
trict or ordinarily engages personally 
in. agricultural labour within those 
limits ? : 

(2) If not, whether the further ex- 
tension of the provisions of Chapters V, 
VI and VII, sofar as they relate to 
Village Munsifs and Conciliators, is 
suffieient to constitute such à person an 
agriculturist within the meaning of 


‘section 2? 


As regards the second question; it is 
true that it is open to us to deal with it, 
as there is no decision on the point. 
But as it is dependent to a certain extent 
upon the first question, I think it is pro- 
per that both the questions should be re- 
ferred to the Full Bench. 

Crump, J.—(August 16, 1922.)—I 
agree that the points proposed should be 
referred to a Full Bench for decision. The 
question involved is what is meant by the 
words “this Act may for the time being ex- 
tend" which will be found in the definition 
of "agriculturist". In Chanbasayya v. 
Chennapgavda (1) it has been held that 
these words mean the extension of a sub- 
stantial part and that unless a substantial 
part of the Act is extended, no person can: 


‘claim to be an agriculturist within the 


meaning of the definition. With all 
deference, I find. myself unable to take 


-that view of the meaning of those words. 


The main reasons which induce me to 
that conclusion are two. First, the con- 
struction leads, in my opinion, to an 
Under section 1 of the Act the 
Local Government, with the previous 
sanction of the Governor-General in 
Council, may extend the Act wholly or in 
part to any part or parts of any district, 
and it is necessary, in my opinion, so to 
construe the Act as to give effect to that 
power. But the construction which has 
been adopted in the case cited leads to 
this result that the power to extend the 
Act in part can hardly be exercised with 
any effect. The basis of the application 
of the Act is the definition of “agricul- 
turist", and it at once follows, if the deci- 
sion cited is correct, that the power to 
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extend which the Legislature intended to 
confer on the Local Government is in 
practice non-existent. The case cited is 
itself an illustration, for it is conceded 
by the learned Chief Justice that the 
attempt to extend sections 2 and 20, 
which were the first sections extended 
to the Dharwar District, was nugatory. 
Now, in construing a Statute, a construc- 
tion which leads to an absurdity of that 
kind must be avoided, and, speaking for 
myself, I should find it easier to read the 
words “this Act may for the time being 
extend” as meaning “any portion of this 
Act” than to construe them as meaning 
“the whole of this Act". The former 
gives effect to the intention of the Legis- 
lature, while the latter, as I have shown, 
renders the intention of the Legislature 
nugatory, in so far as they purported to 
give power to the Local Government to 
extend the Act in part. As to the argu- 
ment based on sections 1, 11, 56, 60 and 
'62, I would point out that these extend 
' proprio vigore tothe whole of British India 
and stand on a different footing to those 
sections which are "from time to time 
extended" in virtue of the power conferr- 
ed by section 1. itis no doubt difficult 
to construe the Act logically in this 
matter but I would apply the principle 
ut res magis valeat, quam pereat. 

Secondly, if the above view is unten- 
able then with all deference, I can see 
no warrant for reading the words “this 
Act" as though the words were “a sub- 
stantial portion of this Act.” It seems 
to me that those words either contemp- 
late the extension ofthe Act pro tanto 
orthat they contemplate the extension 
of the Act as à whole. I can read them 
literally, or I can qualify them as I have 
indicated, but I find it difficult to adopt 
any third course, and I should be much 
embarrassed were I called upon to decide 
in any given case whether any portiqn 
of the Act is or is not “substantial.” 
Therefore, I agree, having in view the 
importance of this question in those dis- 
tricts where the Act is only partially ex- 
tended, that the matter should be deter- 
mined by a Full Bench. 

Mr. K. H. Kelkar, for the Appellants. 
N Mr. P. B. Shingne, for Respondent 

o, 1. 


JUDGMENT. 


Marten, J.—In this case the follow- 
ing questions have been referred to us as 
Full Bench for decision, viz. :— 

(1) Whether the extension of sections 
2 and 20 ofthe Dekkhan Agriculturists' 
Relief Act to the District of Khandesh is 
sufficient to make a person an agrieul- 
turist within the meaning of section 2, if 
that person by himself or by his servants 
or by his tenants earns his livelihood 
wholly or principally by agriculture 
carried on within the limits of the dis- 
trict or ordinarily engages personally in 
agricultural labour within those limits ? 

(2) Ifnot, whether the further exten- 
sion of the provisions of Chapters V, VI 
and VII, so far as they relate to Village 
Munsifs and Conciliators is sufficient to 
constitute such a person an agriculturist 
within the meaning of section 2? 


The Act, as now in force, after reciting 
in the preamble that "it is expedient to 
relieve the agricultural classes in certain 
parts of the Dekkhan from indebtedness,” 
enacts in section 1 as follows:—— 

“This Act may be cited as the Dekkhan 
Agriculturists’ Relief Act, 1879: 

and it shall come into force on the first 
day of November, 1879. 

“This section and sections 1], 56, 60 
and 62 extend to the whole of British 
India. The rest of this Act extends only 
to the Districts of Poona, Satara, Sholapur 
and Ahmednagar, but may, from time to 
time, be extended wholly or in part by 
the Local Government, with the previous 
sanction of the Governor-General in 
Council, to any other district or districts 
in the Presidency of Bombay or to any 
part or parts of any other such district 
or districts." 

Then section 2 runs:— 

“In construing this Act, unless there is 
something repugnant in the subject or 
context, the following rules shall be 
observed, namely :—1st—' Agriculturist’ 
shall be taken to mean a person who by 
himself or by his servants or by his 
tenants earns his livelihood wholly or 
principally by agriculture carried on 
within the limits of a district or part of a 
district to which this Act may for the 
time being extend, or who ordinarily ' 


= 
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engages personally in agricultural labour 
within those limits.” 

The remaining rules in section 2 I need 
not set out. NA 

As regards those sections which are 
directed by section 1 to extend to the 
whole of British India, namely, sections 
11,56,60 and 62, they are shortly to the 
following effect. Section 11 provides 
that an agriculturist is to be sued where 
he resides. Sections 56 and 62 provide 
that mortgages, conveyances and other 
documents are to be executed before a 
Village Registrar if one has been ap- 
pointed, except in cases where a Govern- 
ment Officer is a party, in which event 
registration is unnecessary. Then under 
section 60 registration under the Act is 
: to be equivalent to registration under 
the Indian Registration Act. m 

As regards sections 2 and 20, which 
are mentioned in the first question re- 
ferred to us, I have already quoted the 
more material portion of section 2. Sec- 
tion 90 enàbles the Court to direct that 
a decree against an agriculturist is to be 
paid by instalments with or without 
interest. It will be seen that as regards 
section 20, itis an amplification of the 
powers given to the Court by the Civil 
Procedure Code, O. XX, r. 11. 

The answers to the questions referred 
to us depend on the meaning of the 
words “this Act” in section 2 (1). Three 
different’ constructions of these words 
may be advanced, namely, (1) that they 
necessitate the whole of the Act being 
extended to the district in question; (2) 
that it suffices if the whole or a sub- 
stantial part of the Act is so extended; 
and (3) that the words “this Act” mean 
“this Act wholly or in part.’ 

Taking the first of these three con- 
structions, it is important to observe that 
practically the whole Act depends on the 
definition of *Agriculturist" in section 2. 
Therefore, it is no use saying in section 1 
that you may extend certain: sections 
only of the Act to the rest of the Presi- 
dency, if when you do so you are to be 
left without a definition of an agricul- 
turist because the whole Act has not 
been so extended. In other words, you 
yender the powers of part extension given 
to Government’ under section 1 nugatory 
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in that event. Consequently, this literal 
construction of the words “this Act” 
must, I think, be rejected, as it was by 
the learned Judges who decided Chan- 

basayya v. Chennapgavda. (1). à 
The second construction was that 
adopted in the latter case, namely, that the 
words mean “this Act or a sabstantial 
portion thereof.” But this construction 
has the demerits that it is not the literal 
construction, nor one necessitated by 
implication by the remaining ‘provisions 
of the Act, nor is itevena convenient 
construction in practice. The Act no- 
where speaks of a substantial portion; nar 
have we been referred to any other Act 
here or in England, where a qualification 
of so remarkable a character as this has 

been adopted by the Court. ` E 
The argument in its favour depends on 
section 1. It is said that if the words “in 
part" are to be inserted in section 2, 
then the definition of "Agrieulturist" will 
apply to all India, and consequently ` 8ec- . 
tions 11, 56, 60 and 62 will apply all over 
India. With great respect to the learned 
Judges who decided that case, I do not 
think that this necessarily follows. Sec- 
tion 1 is the dominating section, and 
contemplates that outside the four original 
Districts of Poona, Satara, Sholapur and 
Ahmednagar, the Act shall be applied 
and extended section by section from 
time to time. But section 2 is not one of 
those sections mentioned in section 1 as 


‘extending to the whole of British India, 


Therefore, before it is applicable in any 
district, it must be expressly extended to 
that district. ' ` ` 
As régards Poona, Satara, Sholapur and 
Ahmednagar, it applied from, the beginn- 
ing because section 2 would clearly . fall 
within the words “the rest of this Act” ip 
section 1. As regards other districts, if 
would be applicable when section, 2, was 
extended to that district as in the present 
case of the district’ of Khandesh. In 
this way, therefore, I think sections 1 and 
2 can be harmonised. ` : zi 
' Alternatively it may be said that the 
reference in section 1 to sections 11, 56; 60 
and 62 extending to the whole of British 
India is intended to make it clear that, 
say, a Poona agriculturist cannot be sued 
in the Madras Courts. In thjs respect 
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section 74 of the Dekkhan. Agriculturists’ 
Relief Act’ would, I.think, -prevent the 
Civil Procedure.Code from overriding the 
provisions of the Dekkhan Agriculturists' 


Relief Act.; On the other hand, if the Act- 


had been drafted. as extending only to-the 
districts, say, of Poona, ‘Satara, Sholapur 


and Ahmednagar, -it “might have been, 


argued that the! ‘Legislature did not intend 
to oust the right of.a party to sue this 


Poona agriculturist in Madras, supposing - 


such party was entitled. to. do so, apart 
from tle provisions of the Dekkhan 
Agriculturists’ Relief Act. It is further 
to be observed, as pointed out. by my 
brother Pratt, that it is usual in Acts of 
the Central, Legislature to. provide in the 
opening sections that they extend to the 
whole of. British India, or otherwise as 
the case may be. 


It follows, therefore, that in the view I 


take, the. second of the above.construc- 
tions cannot be supported and ,that thé 
third construction is..the one. which I 
think cortect, namely, that the definition 
ofan agriculturist refers to. a person of 


the requisite’ agricultural qualifications. 


within the limits ofa district or a part 


thereof to which the Act “wholly or in.. 


part" may ‘for the time; being extend. 
In the présent case, Government have 
purported to: éxtend . sections 2 and 
20 to the district - in question. In. 
my opinion they have vàlidly done so; 


and it is unnecessary for.us.to add to the. 


difficulties of an already difficult Act by 


holding that the ‘purported extension is: 


nugatory, unless thé Court,, should . find 
that it is. a substantial part, of ‘the Act 

which is extended. Indeed it is hardly. 
surprising | that; ‘in ‘the Courts below the 
learned Judges arrived at different. con- 


clusions as to-whether a substantial part. 
of ‘the Act" had been extended. to the’ 


district. ' 


I have thought it right to state my-oyn. 
conclusions in my own words, as: we. are . 


differing from’ the decision in . Chanba- 
sayya’s .case (1). But. my . opinion . is 
more happily. and concisely . expressed 
in the following: passage “from the refer- 
ring judgment. of. Mr. Justice, Crump 
where the learned Judge says:— 

“I can see no “warrant for reading the 
words ‘this Act’ ag ‘though the words 


19 


were ‘a substantial portion of this Act.’ 
It seems to me that those words either 
contemplate the extension of the Act 
pro tanto, or that they contemplate the 
extension of the Act as a whole. I can 
read them literally, or I can qualify them 
as I have indicated, but I find it difficult 
to adopt any third course, and J should 
be much embarrassed were I called upon 
to decide in any given case whether any 
portion of the Act is or is not ‘sub- 
stantial *” 

In the result, therefore, I respectfully 
agree with the referring judgments of 
the Acting Chief Justice : and Mr. Justice 
Crump that the words “this Act” in 


section 2 mean “this Act wholly or in 


part": and that the decision to the con- 
trary effect in Chanbasayya v. Chennap- 
gavda (1), cannot be upheld. 

: As regards the precise question put 


to us, itis necessary, having regard to 


the arguments of the appellant before us, 
that some qualifieation should be put 
on our answer. Mr. Kelkar took three 
main points, first, that the words "this 
Act" meant the whole Act and nothing 
butthe whole Aet. Alternatively, that 
they meant the whole Act or a substantial 
part of the Act; and that there was no 
extension of asubstantial part of the Act 
in the present case. Lastly, he argued 
that if the first two points wore decided 
against him, he w rould still contend that 
the respondent could not claim the benefit 
of section 10A. of the Act, because that 
section was not in force at the date of the 


: transaction in suit, namely, April 27, 


1905. He contended that 


under the 
Full Bench 


decision in Sawantrava v. 


.Giriappa Fakirappa (2), the material date 


for the application of the Act is the date 
of the transaction, and that the respond- 
ent would not be entitled to the benefit 
of the provisions of section 104A, 
unless he belonged to the favoured class, 
as défined by the Statute, who were 
entitled to the benefit of that particular 
section at the date -of the transaction. 
That is because the policy of the Act was 
to extend it by different-stages at different 
times. 

If that view is correct, it would put the 

(2) 21 Ind, Cas, 4; 38 B.18; 15 Bom. L. R, 716 
(FB) | pe 
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respondent out of Court, for section 10 
A was not passed until 1907.and it was 
not extended to this. particular district 
: until 1911. It does not appear, however, 
that this point of law was raised in the 
arguments before the learned Referring 
J udges. There is no express mention of 
- itin their judgments, nor are we asked 
any express question with reference to it. 
As we understand the referring questions 
they are only intended to deal with the 
first two points raised by Mr. Kelkar, 
and with the difficulty caused by the 
decision in Chanbasayya's case (1). 
Under these circumstances we think 
the proper course is to express no opinion 


on this point with reference to section. . 
10A, and to qualify our answers accord-, 
“ingly. We, therefore, stopped the appel- 


lant from developing his argument on 
: that: point, and we did nof hear the 
respondents' Pleader in answer to it. 

I would, therefore, answer question 
No. las follows: Yes. But the Court 
gives no opinion on the question whether 
such an agriculturist could claim the 
benefit of ‘section 10A, if that section 
was not in operation at the date of the 
transaction in suit. 

Question No. 2 does not arise. 

I would leave all questions of costs to 
be decided by the Referring Court. 

In conclusion I would like to express 
my appreciation of the assistance given 
to the Court by the able arguments of 
Mr. Kelkar and Mr. Shingne for their 
. respective clients. 

Pratt, J.—l concur. 

The effect of section Il is to apply 
Bection 2' to districts outside the local 
area in which the Act is in force—to this 
extent that a person who was an agricul- 
turist within that area could not be sued 
without it: see Tulsidas Dhunjee v. 
Virbussappa (3). Accordingly if section 
20 alone were extended to Khandesh that 
same person who may be called for con- 
venience the original agriculturist could 
in Khandesh claim the privilege of in- 
stalments in execution, assuming that he 
could be sued there. 

The effect of extending both sections 
. 2and 20 must be something more than 


(3) 4 B, 624; 2 Ind, Dec. (x. s.) 922, 


"this. 


being extend" are 


It cannot be to protect the original 
agriculturist for he is either exempt ‘from 
suit or would be sufficiently protected by 
the extension of section 20 alone. . The 
effect must, therefore, be to create a 
privileged class of agriculturists within 
the District of Khandesh itself. aan 

But this effect would ‘be prevented 
if the words in section 2, “district 
to which this Act may for the time 
read as. meaning 
district to which the whole of this Act 
may for the time being extend. 

The phrase must either be construed 


strictly ‘as meaning the whole’ Act or 


liberally as including any part of the 
Act. I know of no principle or authority. 
for . the intermediate construction that 


found favour in Chanbasayya v. Chen- 


napgavda (1) which read ‘this Act’ as 
meaning a. substantial part of this Act. 
The only effect of that construction is to 
introduce fresh complications: The 
liberal construction is necessary to make 
the Act sensible. 

It was objected in Chanbasayya v. 
Chennapgavda (1) that this construction 
would create a privileged class all over 
India where sections 11, 56, 60 and 62 
extend. But I think it clear from the 
context that the definition refers to local 
extensions of what is purely a local Aet. 

Coyajee, J. —The first question 
referred to us is: . 

* Whether the extension of sections 2 


and 20 of the Dekkhan Agriculturists' 


Relief Act to the District of Khandesh | 
is sufficient to make a person an 
agriculturist within the meaning of 
section 2, if that person by himself or 
by his servants or by his tenants earns . 
his livelihóod wholly or principally by 
agriculture carried on within the limits 
of the district or ordinarily engages 
principally i in agricultural labour within |, 
those limite." 

Its solution depends upon the real 
meaning of the words “ District to which 
this Act may for the time being extend " 
occuring in section 2 of the Dekkhan 
Agriculturists' Relief Act, 1879. The 
material portion of that ‘section is this: 
“ ‘Agriculturist’ shall be taken to mean 
a person who...earns his livelihood.:.by 

agriculture carried on within the limity 
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of a district or . part of a district to 
which this Act may for the time being 
extend.” a 

Now, “ every clause of a Statute should 
be construed with reference to the 
context and the other clauses of the 
Act, so as, so far as possible, to a 
consistent enactment of the whole 
Statute" [per.Lord Davey in Canada 
Sugar Refining Co. v. Reg (4) Section 1 
of the Act empowers the Local Govern- 
ment (with the sanction of the Governor- 
General in Council) to extend the Act 
“wholly orin part" to any district in 
the Presidency of Bombay, or to any 
part or parts of any such district; the 


intention being to leave it to the. 
discretion of that Government to extend | 


either the whole Act or any particular. 
‘portion of it to any such district orto 
any part of such district according to 


local needs and conditions. It was; 
therefore, competent to that. Government, 
to extend sections 2 and 20 of tho Act. inc 
"less violence to the language of the 


to the Distriet of Khandesh, without 
extending the whole of the Statute to 
that district. The question now is, 


whether a person, who earns his liveli-: 


hood by agrieulture carried on within 
the limits of the District of Khandesh; 


to which the said two sections extend, 


is an "agriculturists " within the mean- 
ing of the definition clause, section 2. 


It is contended on. behalf of the. 


appellant that such'a person is not an 
agrieulturist within the. meaning of 
saction 2.. For, it is urged, “this Act.” 
eannot be said to be extended to 


Khandesh unless either (1) the whole _ 


alternatively (2) a 


of the Act, or „a 
is extended to 


substantial portion of. it 
that district: 


In my opinion the first construction; | 


although it is the literal construction of 
the material words; is not admissible.» It 
renders the extension of. the said two 


sections to Khandesh nugatory and of 
no effect, notwithstanding the fact that: 


the Statute (section 1) expressly provides 


for it and allows it. That is a result. 


"which, if it is possible to-avoid, must be 

avoided. This literal construction. of 
js ey a ie ; WAS 

(8) (1899) A. 0. 735 at p. 741; 67 L. J. P, O. 126; 
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the words “this Act” was not accepted 
by the learned Judges who decided the 
case of Chanbasayya v. Chennapgavda (1). 
The object and intention of the Legisla- 
ture in passing this Act was, as stated in 
the preamble, to relieve the ‘agricultural 
classes in certain parts of the country 
from indebtedness. To that end the 
Local Government is empowéred by the 
Act to extend either the whole or any 
part of it to any particular district or 
part of a district. In exercise of the 
power so conferred, they extended 
Sections 2 and 20 to Khandesh. The 
class of persons for whom this benefit 
was intended could claim it only if the 
.Words “this Act" in section 2 meant 
_ “this Act wholly or in part"; upon any 
_ other construction of those words the 
..exiension ‘can have no effect. I prefer 
that construction which makes the 
"Statutory extension effective and not 
nugatory: Moreover, as the whole 
includes a part, this meaning does much 


Statute than the other construction does 
to the declared intention of the Legisla- 
ture. In this connection, I would express 
my agreement with the following ` 
observations made by Crump, J. in his 
referring judgment :— 
. "I should find it easier to read the 
“ words ‘this Act may for the time being 
extend' as meaning 'any portion of this 
Act’ than to construe them as meaning 
‘the whole of this Act.’ The former 
gives effect to the intention of the 
Legislature, while the latter...renders the 
intention of the Legislature nugatory, in 
so far as they purported to give power 
to the Local. Government to extend the 
Act in part. As to the argument based 
on sections 1, 11, 56, 60 and 62 I would 
point out that these extend proprio 
vigore to ihe whole of British India 
‘and stand on a different footing to those 
.sections which are ‘from time to time 
extended’ in virtue of the power con- 
ferred by section 1. It is no doubt 
. difficult to construe the -Ac logically 
„in this matter but I would apply the- 


. principle ut res magis'.valeat, quam 


pereat". 
As regards the argument based on 
the. applieation of sections 1, 11, 96, 6Q 


"words were used, 
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and 62 to the whole of British India, 
it may be useful to compare the pro- 


visions of ‘sections 1. and 2 ‘as they, 
now are with what they were in 1879. 
For, "thé true meaning of any passage; ' 
it is said; is to be found not: merely: 


in the words of that passage," but, in 


comparing it with every other: "part of 
the law, ascertaining also the -circum-. 


stances "with reference‘: to „which thé . 


stances, ‘which the Legislature had: 
view" (Maxwell on "thé Interpretation E 


Statutes, ‘6th Edition, pages 39, 40). The 


first section of: the “Act ‘as _origitially “ 
enacted ‘was in ‘these terms: ` “Sections 
11, 56, 60 and. 62 extend to. the, whole. 
of British: India. The .rest: of this. Act 


extends ‘only to: “the. Districts of Poona; ' 


Satara, Sholapur and Ahmednagar.” 


The material” portion of: the -original 
‘enactment. 


second section. was this: “ ‘Agriculturist 


means à “person who earns his liveli- 


hood...by agriculture carried on within ' 
the limits ‘of the said. districts.” -Sub- 
sequently. amendnients and alterations 
were made in section 1l in the manner 
following’: (1) By Act XXIII of 188l' 
the words “This section and’? ` were- 
inserted ‘before the word. “sections,” 
those words were to be deemed. to. have 


always been there; (2) by Act XXIII of. . 
empowering: the: 
Local Government to ‘extend the Act 
wholly or in part to anyother districts 
Presidency of Bombay was’ 


1886 the provision 


in the 
inserted ; (3) by Act VI of 1895, the 
last thirteen. words, namely, “or to any - 
part or parts of any other such district ^ 
or districts” were added. -These altera- 
tions in ‘section 1 necessitated a change 
in section 2; for the Act was intended ` 
for the benefit of an ‘ ‘agriculturist”, and 
he was to be found—if at: all—in the - 
definition clause, section 2. Accordingly, 
by the said. last enactment, namely, Act 
VI of 1895,. the original second ‘section 
was replaced: by the present second . 
section which includes ti 

words “this Act for the time, being.: 
extended.” 
these words have reference to: the ex- 
tension of the Act to district or parts 


of district in the eae of caer : 
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and: what, was thet 
object appéaring: from ‘those WEN 


‘and: . 


inter alia) the . 


lt. would: thus appear that 
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and "ol to a^ original application of 
sections 1, 11, 56, 60 and 62 to the 
“whole of British India. The application. 


of those..sections- to the whole of British.. 


India was mainly intended to prevent 


agriculturists residing in. the favoured . 
of- 


- districts within the ` Presidency . 
Bombay from being sued; for instance, 
‘in the Calcutta or. Madras. Courts : 
Tulsidas Dhunjee-v. Virbussappa (3). 

"The second of- the two constructions 


‘offered on’ behalf of the appellant is,- 


“that the expression "this Act” 


means, z 


if not the whole Act, then. at any rate , 


“a substantial - portion ‘of. this Aot." 


This line of-reasoning. derives support 


of this Court in 


from the decision 


"Qhàünbasayya : v. Chennapgavda (1) and ^^- 


on-‘that account: deserves to be examined 
with due care-.-With all. deference, 
,howaver, 1 find: a real difficulty 
accepting this interpretation : of.- 


-means “this Act wholly or in part." But 
jb introduces into the question an element 


„Of uncertainty as to which particular por | 
tion of the, Act constitutes its ‘ ‘substantial E 


, portion.” ‘The Legislature lias given us 
no” guidance , ‘whatever. in: the - matter ; 


“and- it is‘ not to be expected that- those - 


who are called upon -to administer-the 
Act can -easily agree. as- to how much 
or-how little will suffice for the purpose. 


in. - 
the -` 
It concedes that “this- Act”: 


1 


' My. answer then to-:this first ‘question - 
which, it must be confessed, is not easy: 


to solve, is' as -is indicated above. e 


second question: does not survive. 


I ‘have had .thé advantage: of seeing 


ie? judgment of my: learned - brother 
‘Marten. I concur in the'answer proposed 


by. him. We are not asked ‘by the ` 
learned referring Judges to expressour : 


‘opinion as to the contention raised -be-- 


foré us on the appellant’s behalf, namely, 


See: - 


- that even if the two questions referred ` 
‘to “us were answered against him, it-was ^ 


still open toc-him to urge that. the res- 
"pondent could not claim the nens of 
section’ 10 A, of. the: Bek: e, 





The Full Bench: having expressed its 
_ opinion as; above: the appeal was again 
argued. before the Division Bench con- 
sisting of PR and ae JJ » On 


à 


wd 
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- December’ 10, 1923, when their Lord- 


Ships, delivered the following 


te 


"s “applied * 
: entered into after that date or before 


JUDGMENT. 


" Shah, J.—In accordance . "with the” 


judgmeüts. of the Full Bench with 
reference to’ the- first question referred 
‘to ‘that’ Bench, we: ‘hold that Ramsingh 


the date’ of the transaction in question. 


^ It would,.thereforé; appear that under : 
Dekkhan’ Agri- 
- culturists” Relief Act, the plaintiff would: ` 


Section ' 10A ‘of ‘the 


be entitled ‘to’ adduce evidence ‘to show! 


that ‘the transaction was not a sale, » 


but a mortgage. 


lt is’ urged on behalf: et. ‘the appel-. 


lantsas against this viéw, that section 10A. 
* really applies’ to transactions: which are. 
‘entered into after the daté on which 


Section: 10A’ ` came. into force “in this ^ 


‘district. ‘The contention is that the 


_ benefit." .of section 10A extends to a. 
into after ‘the: ên- ` 


' transaction entered . 
actment 'of'' the ‘section, ^or after its 
applieation to the particular district. 
I am unable to accept’ this- contention; 


: The words of the section aré clear, and: 
do not limit its application-to transactions ` 


‘which “are entered into after the section 


“was enacted or applied to a particular, 
‘any, 


- district. The | section refers to 
transaction " in issue. entered ' into. by. 
“an agriculturist or any person, through 
whom. such - an agriculturist claims. The 
words “any transaction” are indicative’ 
of the wider application of this section. 


It is also. opposed to: what I may call ` 


"the necessary implieation.'of the ratio. 
- decidendi of the Fill Bench.judgment iti 
Sawantrava. v. Giriappa Fakirappa (2). 
lt is a matter of'common knowledge 
that during all these years after sec- 


tion 10A was enacted and extentled to. 
it.-has been. . 


‘the whole Presidéncy, | 


to all transactions, whether 
-that date’ provided the party to the 
‘transaction was an agriculturist as de- 
-fined by the Act, subject of course to 
‘the other provisions of the . section, 
without. any. objection 'having been 
-yaised. 1 have, therefore, no hesitation 
in rejecting the "rgüniént which has 
been urged on behalf of the appellants 


-from 
: Legislature in enacting that section. 


in — ot the view that section 10A. 


must “be applied only to transactions 


which are entered into after the date 
on- which that ‘section was enacted or 
extended to this particular district. 
The result is that the order appealed 


^ from'-is:confirmed and the appeal dis- 
was an agricultürist as defined by the. 


Dekkhan " Agriculturists" Relief Act ab ~. 


missed with all costs in this Court. 
Crump, J.—lentirelyagreé. As to 

the point now “raised before us, I have 

ho -doubt whatever that section. 10A of 


;the. Dekkhan -Agriculturists’ Relief Act 


is intended. to be retrospective in its 


‘application, and that the ‘only test is 


that which the section itself lays down, 


- viz, whether a person seeking the benefit 


‘of.-that section was an agriculturist at 
the time of such transaction. The word 
“Agriculturist” necessarily means anagri- 
éultürist as, defined by the Act, and 
the answer to the question which we 
referred to the: Full Bench shows that 


thé 'éxtension of section 2 and section 20 


is’ sufficient to make a person an agri- 
culturist: whithin , the meaning of the 


Act." It’ follows plainly on the facts of 


the present cásé that Ramsing’ was an 


_agriculturist ‘for the purposes of section 


10A, and that evidence is admissible as © 


- to the real nature of the transaction. 


Not only , is this clear from the words 
of the ‘section, but it is equally clear 
the: well-known. object of the 
It 
is .owing to the decision of this Court in 
Abaji Annaji v. Laxman (5) that section 
10A was enacted,’and it would bé-idle to 
suggest that the évils which this Court 
-pointed ‘out could have .been in any 
way met by a section which is not 
retrospective in its operation. With all 


' respect to the learned Pleader who has 
- raised this point,, H is not, in my opinion, 


arguable. 
BeK, Appeal dismissed, 


(B) 30 B. 426; 8 Bom. L. R. 553. ` 
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PUTLI KUNWAR V. JANKI DAS. - 


ALLAHABAD HIGH COURT... 
.the well,.have. been using the platform 
for ‘worship as well as for bathing and 


Seconp OrviL Appear No. 1176 or 1922. 
i | 7 -| May 20, 1924. . ge 


Present :—Mr. Justice Daniels and 

Mr. Justice Neave. . 

Musammat PUTLI KUNWAR-—' 
DEFENDANT—ÀPPELLANT 


versus . ; 


JANKI DAS AND OTHERS—PLAINTIFES— ` 


RESPONDENTS. 

Charitable endowments—W akf 
Obstructions, removal of. . 
: The plaintiffs whose right of access to a temple 
and a well, which were wakf property, was 
seriously circumscribed by the- defendant, who 
roofed over the well and built walls round the 
temple, brought a suit for the removal of the 
constructions : à 

Held, that the plaintiffs were entitled for the 
preservation oftheir rights to the relief claimed. 

Shankar Lal v. Motar Mal, A. W. N. . (1889) 133, 
relied on. gon 


property — 


Second appealagainst a decree of the 


District Judge, Moradabad, dated the 
19th May 1922. 
Dr. S. N. Sen, for the Appellant. 


Dr. K. N. Katju, for the Respondents. 


JUDGMENT.—This appeal relates 
to a well anda templein the Gujrati 
Muhalla of Moradabad City. Itis now 
found asa fact that both the well and 
the temple are wakf property. The 
defendants, who claimed both the well 
and temple as their own, have roofed 
over the well and enclosed it by walls 
on three sides and. by the southern wall 
have. also blocked the only access to the 
temple, which was through a covéred 
passage called a chhatta, to the south of 
where this wall has now been built. The 
plaintiffs sue for and have been granted 
a decree for the demolition of these con- 
structions and an injunction preventing 
the defendants from making any ‘en- 
croachment or construction on the well 
or in the chhatta so as to prevent the 
plaintiffs or the muhalla people from 
using the well or having access to the 
temple. The plaintiffs are residents of 
the muhalla and two of them are trustees 
of the temple. Their case is that the 
well and platform have been from of 
old used by the muhalla people who 
have also customary right of worship at 
the temple. In paragraah 5 of the plaint 
it is stated that the muhalla people 
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have all- along been drawing water from . 


washing, have been utilising'it on occa- 


. -Sions of rejoicing and mourning and 
have been using the temple all along for 


worship. These rights have been inter- 
fered with by the defendants’ construc- 
tions of which they complain, 

'The.case was strenuously fought in both 
the lower Courts on the question whether 
the temple and the well were private 
property and . whether the plaintiffs 
These points 
having ‘been found against her; the de- 
fendant has now shifted her ground and 
in appeal to this Court her learned 
Counsel contends on her behalf that the 
reliefs granted by the Court below were 


not necessary in order to safeguard the 


rights of the plaintiffs. Her case, as now 
put, is that the plaintiffs still have access 
to the well from the west and that the 
roofing over of the well inno way inter- 
feres with its use for drawing water. 
As regards the wall to the south it 
cannot be denied that this at least does 
restrict the access of the public to the 
temple and thatthe use of the well is 
further interfered with by the aperture 
which the defendant has made in the 
roof. On behalf of the respondents it 
is replied that the constructions ‘made 
by the defendant and the roofing over 
of the well do seriously circumscribe 
the plaintiffs’ right to use the well and 
the chabutra not only for drinking water 
but also for purposes of worship and 
other occasions of festival and mourn- 
ing. We think that this contention is 
well founded, and it is supported by the 
decision in Shankar Lal v. Motar. Mal 
(1) on which the Court below has relied. 
That was a very similar case to the 
present and it was held that the plaintiffs 
were entitled for the preservation of their 
rights to the removal of the construc- 
tions which had, been made on the well 
and the chabutra in dispute. In our 
opinion the decree of the Court below is 
correct and we dismiss this appeal with 
eosts including in this Court fees on the 
bigher scale. 
. N. B. 


Appeal dismisszd, 
(1) A. W. N. (1889) 133, 
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KARTAR RAI V. TALEY CHOWDHURY. 


PATNA HIGH COURT. 
Cryin REvISIONn No. 153 or 1922." 
$e ` November 9, 1922. 
Present:~-Justice Sir B. K. Mullick, Kr., 
` gnd Justice Sir John Bucknill, Kr. 
^ KARTAR RAI AND ANOTHER— 
» = PETITIONERS 
i “versus 
TALEY CHOWDHURY AND OTHERS— 
OPPOSITE PARTY. ; 
Civil Procedure Code (Act V of 1908), s. 151— 


Amendment of plaint and decree—Clerical error 
—Inherent power of High Court. 


The High Court has jurisdiction under section: 


. 151 of the Civil Procedure Code, in the interests 
of justice, to direct an amendment of a plaint 
and the relevant decree, for a clerieal error, even 
after a second appeal before it in the suit has 
. heen disposed of. 1 


Appeal against an order of the District 
Judge, Monghyr, dated the l6th Febru- 
ary 1922. . : 


Facts.—Kartar Rai, the petitioner, 
brought a mortgage suit, being Title 
Money Suit No. 23 of 1917, in the Court of 
the First. Sub-Judge, Monghyr which was 
decreed on 15th September 1919 for the 
sale of the mortgaged properties against 
the opposite party. Against the decree 
an appeal was preferred before the Dis- 
trict Judge of Monghyr ‘which was 
dismissed on 6th November 1918. There- 
upon the opposite party filed an appeal 
to the Hon’ble High Court at Patna and 
which was also dismissed under O. 
XLI, r. 11, Civil Procedure Code. 

In March 1921 the petitioner applied 
for execution of the decree for sale of 
the mortgaged properties in the Court of 
the First Subordinate Judge, Monghyr. 
In the execution petition the khata and 


khasra numbers of one plot of land were | 


given as, mentioned in the mortgage 
bond namely Khata No. 435 and Khasra 
No. 994, whereas in the decree the said 
numbers were. given as Khata No. 439 
and Khasra No. 104 owing 'to mistake. 
The decree ordering the sale of the mort- 
gaged properties ran thus:— 

"Jaidad maqfula nilam hokar zar- 
decree mazkur wasul hoga.” ie, the 
decretal amount will be realized by the 
sale of the mortgaged properties. 

The petitioners filed an amendment 
petition before the Subordinate Judge, 
Monghyr, which was rejected on . 8rd 
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. September 1921 on the ground that he 


had no jurisdiction to deal with the 
matter inasmuch as the said decree 
had been appealed against and confirm- 
ed by the Appellate Court. Against 
this order the learned District Judge 
was moved who returned the appli- 
cation for amendment on 16th February 
1922 to be re-filed in the proper Court, 
with this remark that the said appli- 
cation "lies not in this Court, but in the 
High Court." 

Against the above order the Hon'ble 
High Court was moved under its revi- 
sional jurisdiction which passed judg- 
ment on 9th November 1922. 

Messrs. Kulwant Sahai and D.N. 
Sircar, for the Petitioners. 

Mr. Siveswar Dayal, for the Opposite 


Party. 
JUDGMENT. 

Mullick, J.—Although I express the 
opinion with some hesitation, I think 
this is a case that is covered by section 
151, Civil Procedure Code, 

This. Court when hearing the second 
appeal under O. XLI, r. 11, would 
have, I take it, had jurisdiction to order 
an amendment of the plaint under sec- 
tion 151, Civil Procedure Code, and the 
dismissal of the appeal does not, in my 
opinion, alter the Court's powers now. 
This being an obviously clerical error 


.the Court should, I think, in the inter- 


ests of justice, direct that the plaint 
and the relevant decrees thereafter be 
amended so that the mortgaged property 
be described as Khata No. 435, Khasra 
No. 994, instead of Khata No. 439 and 
Khasra No. 194. 

The inherent powers of the Court are 
not to be lightly invoked and in this 
case it is clear that the petitioners 
should pay the costs of the application. 

The hearing fee is fixed at Rs. 32. 

Bucknill, J.—I agree. 

N. H. Order accordingly. 


596. 
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HARISCHANDRA MARAYAN V. KUMMA bin VITHOBA KOMARPANT. 


BOMBAY. HIGH COURT. 
^ CIVIL EXTRAORDINARY APPLICATION No. 73 
oF 1922. 

: September 26, 1922. 
Preseni:—Justice Sir Lallubhai Shah, - 
Kr., Ag. C. J. and Mx. Justice Crump. © 
HARISCHANDRA NARAYAN 
VINEKAR-—APPLICANT 

. — versus 
KUMMA bin VITHOBA KOMAR- 


PANT— OPPONENT. i 

Givil Procedure Code (Act V of 1008), O. I, v. 3 

—BSuit for rent —Payment to third person alleged--- 
Third person, whether proper party. 


Ina suit for rent, where the defendant alleges . 
payment to a third person, the latter cannot pro- > 


perly be made a party to the suit and a decree 
passed against him in the same suit. in favour of 
the original defendant. 


Application against an bhar of the 
First Class Subordinate Judge at 
Karwar. . 


Mr. D. R. Ugrankar, for the Applicant. 


JUDGMENT.—This application 
arises out of.a small cause suit in the 
Court of the First Class 
Judge at Karwar. It appears that the 
present defendant No. 2, Harischandra, 
had filed Suit No. 562 of 1920 against 
_Pandurang in which, he obtained a decree 
against him. At that time it was plead- 
ed by way of defence that Kumma bin 
Vithoba, the present defendant No. 1 
had really paid rent to Harischandra 
"which was then claimed as being pay- 
able by Pandurang; but that defence 
was not . believed and a decree was 
passed in favour 
Thereafter the prcsent plaintiff Pandu- 
rang and his daughter, who are Mulgeni- 
dars of the Davasthan, filed Suit No. 267 


of 1921 in the same Court to recover: 


the rent which would be payable by 
Kumma, defendant No. 1, to them. De- 
fendant No. 1 is admittedly their tenant. 
The learned Judge finds that the rent 
was due by him to the plaintiffs and 
has passed a decree for Hs. 27 against 
defendant No. 1. But as it appeared 
from the evidence which was recorded 
in this suit that as a matter of fact 
defendant No. 1 had paid this amount 
previously to Harischandra, he directed 
him to be joined as defendant No. 2 to 
this suit with a view to ‘secure justice.’ 
After joining him as a party, the learned 


-he 


- ef defendant 


Subordinate ' 


of Harischandra.. 


Judge held that defendant No. 1 had 
paid. the rent to: defendant? No. 2, ex- 
actly contrary to: the conclusion which 
had: reached on that point'in the 
previous suit, “and in view of that find- 
ing he: proceeded to pa$s & decree in 
favour of: defendant No. 1 against de- 
fendant No. 2. It is difficult to justify 
the procedure adopted by the Trial Court 
in this case; as regards the joinder of 
defendant "No. 2, and the” ultimate 
decree passed’. by ‘the. Court. in . favour 
No. 1 ‘against’ defendant 
No; 2. The only: question: appropriate 
to this:suit was whether defendant No. 1 
was liable for the. amount.. ‘claimed 
by the plaintiffs. The!questions as be- 
tween defendant No; 1 and" defendant 
No. 2 were not: appropriate to this suit, 
and it seems to us that a: simple suit 
has been „unnecessarily -complicated. 


‘Though we appreciate the désire of the 


learned Judge to.do justicé; which; no 


doubt’ on the facts -found'.in ‘this case, 


would go to show that defendant No. 1 
was ‘the. sufferer, it is dificult to ignore 
the fact that on a previous ` oecasion 
the learned Judge did not believe de- 
fendant No. lon that -point: Whatever 
the .merits of. the. claim as between 
deferdant' No. 1 and defendant No. 2 
may bé, it.is quite: clear that'in this 


. Suit such a decree: in favour of defend- 


ant No. 1 against defendant No. 2 


‘could not be passed. Wo, therefore, make 


the Rule. absolute and: discharge that | 
part of'the decree of the. lower Court 
which: relates - tó the payment by. defend- 
ant .No. 2 to- defendant No: I. -We also 


' discharge ‘the. order of the’ lower Court 


with regard: to:the payment of costs by 
defendant’ No:2 to'defendant.No. 1. We 
make no order as to costs. in this Court 
and as to the costs of defendant Nó. 2 in 


-the lower Court.: 


N. H. Pule made ubsolute. 


3 


H 
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*-“promise it was’ agreed that, 


SANTU v. ABHAINANDAN PRASAD, 


^; ALLAHABAD HIGH COURT. 


SEcoNp Orvin APPEAL No. 995 or 1922. 
June 24, 1924. 
Present;—Mr. Justice Neave. . 
‘SANTU, minor, AND OTHERS—DEFENDANTS 
. — APPELLANTS 
versus 


‘+ Rai Bahadur ABAAINANDAN PRASAD 


AND OTHERS—PLAINTIFFS—RESPONDENTS. , 
‘Civil Procedüre Code (Act V of 1908), O. 


" XXXII , T. 7—Swit against Hindu joint family— 


Minors represented bi; next friend—Compromise by 
manager--Leave of Couri, whether necessary-— 
Agra Tenancy Act (TI of 1901), s. 47—Suit for 


` “enhancement of rent- -Compromise of swit—-Decree 
© recognising 


compromise—Registration, whether 
necessary, 

Where ina suit brought against the members 
of a Hindu joint family, the minor members are 
` represented by a next friend and the manager 

doés not profess to represent them as head of the 

family, a compromise signed by the manager is 
' not binding on the minors, without leave of the 
Court being obtaited by the next friend for 


I 


` that purpose according to the provisions of O. 


P ERE r. 7, of the Civil Procedure Code. 
col, 1. 

The mere fact that a dceree in a compromise 
suit for enhancement of rent directs that entries 
should be made in the revenue papers of the rent 


[p. 298, 


provided in the compromise, is not equivalent to- 


the embodiment of ihe terms of the compromise 
in the decree, so es to dispense with the regis- 
tration of the comp:omise as required by section 
47 of the Agra Tenancy Act. [p. 298, cols. 1 & 2] 
Ganesha Row v. Teljaram How, 19 Ind. Cas. 515; 


LU c86.M. 295; 17 C. W. N. 765; 11 A. L. J. 589; 18 C.- 
L. J. 1; 15 Bom. L. R. 626; 14 M. L. T. 1; (1913); . 


M. W. N. 575; 25 M. u. J. 150; 40 E A. 132 (P. C), 
followed. ‘ 


wae “Second appeal against a decree of the 


.. Second Additional District Judge, 
` “Gorakhpur, daied the 21st' February 
1922. 


Mr. N: Upadhiya, for the Appellants, - 
` Mr. Sankar Saran, for the Respondents. 


“+ “JUDGMENKT.—This appeal arises 


out of a suit brought for arrears of 


rent for the years 1326 and 1327 Fasli. 


against Lochan and his four nephews 
Jamna, Jaisri, Santu and Chatardhari. 
The tivo last named are mintrs. 


Rs. 275-8 a year basing his claim on 
a compromise entered into between the 
parties in a previous suit’ brought 
“by him for the ejectment of the de- 
fendants in the Revenue Court in 1919. 
Until that year the rent of the holding 
had' been Rs. 95. But in this com- 
if the 
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were given up, 
the defendants would in future pay at 


l the rate of Rs. 275-8. 


The principal argument adduced in 
this Court on behalf of the appellants 
is that the compromise was invalid, 
inasmuch as two of the present appellants 
were at the time minors and the provisions 
of O. XXXII, r. 7, Civil Procedure Code, 
were not observed by the Court before 
the decree was passed. It is contended 
that, though it appears that Jaisri 
acted as guardian ad litem in the first 
suit for his younger brothers Santu and 
Chatardhari, he did not obtain the leave 
of the Court to enter into the compro- 
mise on their behalf, and the Court's 
leave was not expressly recorded in the 
proceedings. It is further contended 
that the compromise was not for the 
benefit of the minors. A further point 
taken is that the compromise is in- 


, &dmissible in evidence, inasmuch as it 


is unregistered and was not incorporat- 
ed in the decree of the Revenue Court. 
It is not clear whether Jaisri was 
ever actually appointed guardian ad litem 
of his younger brothers by the Court 
but the compromise has been signed 
by Lochan on behalf of all his nephews 
and it is specifically stated that he also 
signs on behalf of Jaisri, who was 
acting as guardian of Santu and Chatar- 
dhari. . The lower Appellate Court has 
taken the view that, as Lochan and 


.his nephews formed a joint Hindu 


family cf which Lochan was the mana- 
ger and head, he sufficiently represented 
all his nephews including the minors. 
The learned Pleader for the appellants 
refers to Ganesha Row v. Tuljaram Row 
(D in which their Lordships of the 
Privy Council held that in a case 
where the fatnerand manager of a joint 
Hindu. family was appointed by the 
Court guardian ad litem of one of his 
minor sons, he could not without leave 


‘of the Court do any act in his capacity 


of father or managing member of the 
joint family which he was debarred 


(1) 19 Ind. Cas. 515; 36 M. 295: 17 C. W. N. 763: 
n x o L.J. l; 15 Bom.L. E 626. 

JL. T. 1; (1913) M. W. N. 575: 25 M, ; 
40 I. A. 132 (P. C.. PURIS ASSAI) 
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from doing as guardian ad litem, and 
that, therefore, a compromise 
without the leave of the Court by ‘the 
father was not binding on his minor 
son. In that case, however, their 
Lordships declined to express any, opi- 
nion on the extent to which the acts 
of a father or managing member might 
affect a minor who was a party to the 
suit represented by another person as 
next friend or guardian ad litem. The 
ruling, therefore, does not 
cover the facts of the present case. 
In Badri Prasad Lal v. Gopal Bihari 
Lal (2) it was held that, where a 
. compromise in a sult 18 entered into 
on behalf of minors appearing by a 
next friend, it is necessary to the 
validity of such compromise that. there 
should be on the record a specific 
order giving leave to the next friend 
to enter into the compromise on behalf 
of the minors. Here, again.it was the 
next friend appointed by the Court who 
executed the compromise. In the pre- 
sent case it would seem from the way 
in which the compromise was signed 
by Lochan that he recognized that the 
minors were being represented for: the 
purposes of the litigation by their 
elder brother, and that he did not 
profess to be representing them as 
manager and head of the family: In 
these circumstances the leave of ‘the 
Court should certainly have been ob- 
tained and recorded. : 
Section 47 of the Tenancy Act re- 
quires that any document recording an 
enhancement of rent shall be register- 
ed. Jt is argued on behalf of the 
respondents that this necessity 1s 
dispensed with as the terms of the 
compromise were incorporated | in the 
decree of the Revenue Court. This, how- 
ever, does not appear to have been the 
case. All that the Court did was to dis- 
miss the suit. In Dat Prasad Singh v. 
Gopal Ram (3) the facts were similar, and 
it was there held that the necessity for 
registration had not been dispensed with. 
Y re fact that the decree directed 


The mere à 
that entriés should be made in the re- 


.(2) 50 Ind. Cas..752; 41 A. 553; 17 A. L. J. 789, 
(3) 34 Ind. Cas, 234; 14 A. L, J. 97. 
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venue papers of the rent provided in 
the compromise cannot be regarded as 
equivalent to thé embodiment of the 
terms ofthe compromise in the decree. 

The lower Appellate. Court has held 
that the compromise was for the benefit 
of the minors asthey escaped ejectment; 
on the other hand, they were penalized 
by an enhancement of rent to the extent 
of nearly 300 per cent. far in excess of 
what could have been obtained by a 
regular procedure under the law. 

The appeal will succeed to this extent 
that the decree granted by the Courts 
below is altered to one for rent at the 
rate of Rs. 95 for the two years in suit 
with proportionate costs. Interest pend- 
ing and futuré on this amount is allowed 
at the rate already decreed. The appel- 
lants’ costs will include fees in this Court 
on the higher scale. 

N. H. Order accordingly. 


PATNA HIGH COURT. 

First Crvit APPEALS Nos. 181 anp 182 

. or 1920. 

May 21, 1923. - 
Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice F'oster. 

C. J. SMITH—PLAINTIFF-— APPELLANT 

: versus 

A. KINNEY, OFFICIAL TRUSTEE 
or BENGAL-—DEFENDANT—HRESPONDENT. 

Limitation Act (IX of 1908), Sch. 'T, Arts. 115, 
120-—Compromise—-Decree—Suit to enforce terms 
of compromise—-Limitation. 

An agreement does not cease to be an agree- 
ment merely because it is subsequently confirmed 
by a decree. [p. 300, col. 1.] 

By a compromise defendants agreed to pay to 
thee plaintiff a royalty calculated at a certain 
rate on all coal extracted from a .particular 
colliery, and the compromise was embodied ina 
decree. "No payment was, however, made for 
several years and plaintiff sued to recover the 
arrears of royalty: . 

Held, that the suit was based on the compre- 
mise and was governed by Art. 115 and not by 
Art. 120 of Sch. I to the Limitation Aot. 


Kusadhaj Bhakta v. Brojo Mohan Bhakta, 31 
Ind. Cas. 13; 19 C. W. N. 1228; 43 ©, 217, relied on, 
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Appeals from the decision of the Sub- 
‘ordinate Judge, Dhanbad, dated the 
22nd June 1920. 

Messrs. Noresh Chandra: Sinha | and 
Achalendra Nath Das, for the Appellant. 

Messrs. Siva Nandan Rai and J. 
Prasad, for the Respondent. 

JUDGMENT. 

Miller, C. J.—The question for de- 
termination in these appeals is whether 
the: three years’ period of limitation 
under Art. 115 of the Limitation Act 
applies or whether the six years’ 
period provided either by Art. 116 or 
Art. 120 is the proper period. The suit 
was instituted by the plaintiff on the 
llth January 1919, claiming royalty 
or commission in respect of certain 
mining lands in Mauza  Kasunda of 
which he holds the proprietary interest. 
The royalty claimed was from the 
beginning of 1914 up to the date of 
‘the suit. : 

: The learned Subordinate Judge be- 


' fore whom the case came for trial 


-decided that the proper Article to apply 
was Art. 115 which provides for: ) 
“Compensation for the breach of any 
contract, express or implied, not in 
writing registered and not herein spe- 
‘cially provided for.” f 
‘From that decision the plaintiff has- 
appealed and contends that the present 
suit is not one for compensation. for 
breach of an unregistered contract but 
is one either for enforcement of . the 
terms of a decree, in which case he 
»ontends it is governed by Art. .120, 
x for enforcement of a registered docu- 
agent. The mining rights in Mauza 
casunda, originally belonged to the 
aja of Jharia. The mauza was, before 
1e year 1907, in possession of a tenure- 
der, one Kenaram Sircar, who had 
anted a mining lease to two persons 
med Ashutosh Rai and Gadadhar Rai. 
ey in turn had granted a sub-lease 
` the mining rights to the late 
J. Chater whose estate is now repre- 
ied by the defendant in this suit. In 
: questions arose as to whether the 
ire-holder had any interest in the 
tng rights of the village: and' a suit 
"instituted by the Raja as zemindar 
ling that he alone was entitled to 
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the mining rights on the ground that 
they had not passed to the tenure- 
holder under the terms of the instru- 
ment granting his interest, and he 
Sought to regain possession of the 
mining rights and to havo the leases 
set aside. The parties to that suit, in 
addition to the Raja and Kenaram 
Sircar, included the original lessees 
Ashutosh Rai and Gadadhar Rai and 
Mr. Chater the sub-lessee from them. 
That suit was in fact compromised and 
in the result a decree was passed on 
the 25th April 1907, the effect of which 
was that possession was to remain with 
the lessees of the tenure-holder and 
their sub-lessees, they continuing to pay 
the tenure-holder the royalties originally 
agreed to between them but they were 
also to pay to the Raja of Jharia 
an additional royalty. In the case of 
Mr. Chater he was to pay to the Raja six 
pies per ton on all steam coal raised 
and two annas per ton on all hard coke 
manufactured out of the coal raised. 
It appears that from 1914 up to January 
1919, when the present suit was in- 
stituted, no royalty had been paid to 
the plaintiff by Mr. Chater’s adminis- 
trators. and when the suit was instituted 
the claim was met by the objection that 
no more than three years' royalty could 
be recovered owing to the law of limi- 
tation. The compromise which was 
entered into and given effect to by the 
decree of 1907 was contained in a written 
document and is referred to in the decree 
itself as the solenama and it was in 
accordance with the terms of that sole- 
nama that the decree was passed. In 
the Trial Court it was not contended 
that the present claim was based upon 
a registered document. In fact in para- 
graph 6-of the plaint the suit is based 
upon the fact that by the terms of the 
solenama _ the administrators of 
Mr. Chater's estate had agreed to pay the 
increased royalty claimed and the only 
question which the learned Judee had 
to consider was whether the present 
suit was one for compensation for the 
breach of a contract within Art. 115 
or whether it was one not covered by 
that Article but one which fell within 


Art. 120. The view which the learned 
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Judge took was that this solenama which 
was in'itself an agreement and contained 
the terms afterwards expressed in the 
decree was nonetheless an. agreement 
which formed the basis ofthe present 
suit merely because:it had been given 
effect to by a subsequent decree and, 
: jn my opinion, that decision was per- 
' fectly, right. In fact. the matter 
been considered by the High Court at 
Calcutta in the case of Kusadhaj Bhakta 
v. Brojo: Mohan’ Bhakta (1). That deci- 
. sion laid down no rule but merely con- 
firmed what, for many’ years, has been. 
the law: and thé effect of the decision 
of the. learned Chief Justice, Sir Law- 
rence Jenkins, is concisely stated in 
the head-note, thus: “It is well settled 
that .a contract of parties is nonethe- 
less a contract because there is super- 
added to it the command of the Judge. 
It still is a’contract of the parties.” 
And itis: further pointed, out in that 
‘case that there is no analogy between 


^.. such a decree, that is a decree. giving. 
. effect. to-a compromise agreement be- 


. tween. the parties, and a decree obtained: 
upon :contest, and had this been the 

. only question for decision ,.in this 
appeal there would have -been no ques- 

. tion to my mind, but that the appeals. 
should be dismissed. 


In, the..course. of the. hearing, -how- 


ever, upon looking at the compromise: 


decree it was discovered that there was 
a reference to à registered agreement 
as well'as the, solenama and the decree 
was stated to be made in accordance with 
the registered agreement and the sole- 
nama. We, therefore, thought it neces- 
sary in order to be in .a position to 
decide this case, to see the registered 
agreement there- referred to because 
just as an agreement does not cease to 
be an agreement because it is subsequent- 
ly confirmed by a decree so it occurred 
» to us that if that -agreement "were a 
registered. agreement then’ the case 
would fall under, .Art. 116- and not 
under Art. 115 of the Limitation Act. On 
looking æ the registered: agreement, 
however, which .was entered. into be- 


tween the parties before the compromise ' 


(1) 31 Ind. Cas. 13; 19 O, W, N. 1228; 43 C. 217, 
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has - 
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-Wwas effected and before the decree was 


passed, it appears that it was an agree- 
ment between the Raja, to whose interest 
the plaintiff has now succeeded, and 
Mr. Chater’s administrators, but it was 
not a contract which was. given effec’ 
to by the compromise. It was in fac 
merely an executory contract and th 
only force and effect of it, had it bee 
necessary to carry it out, would hav 
.been that in the. event of the su 
being compromised as contemplated i 
that agreement the lessees would - hap 
been entitled to obtain and the Raa 
would have been bound to granta 
fresh patta, to the lessees, containig 
certain terms as to payment of royal, 
that is to say the royalty that waso 
be paid under the fresh patia ws 
to be increased by two annas per om 
on steam coal and half an anna er 
ton on coke. It seems, therefore, car 
that this executory contract was mely 
subsidiary to the final agreement me 
to under the solenama which wadot 
only between these parties but beteen 
all the .parties to that suit. 5 a 
matter of fact the patta which ght 
have been exacted under that agretent 
after the suit was ` compromises was 
never in fact granted nor was iever 
demanded although, had such #atta 
been demanded, there can be noloubt 
that the proprietor would hajbeen 
bound by the terms.of that tract 
‘to grant: it. But as the suit w sub- 
sequently compromised one q only 
suppose that the parties on eir side 
thought that their interesí were 
sufficiently protected by the dee of: 
the Court which was at tj time 
passed. In my opinion thesPpeals 
fail and must be dismissed in the 
view I take the suit was o based 
upon a breach of contract neglister- 
ed under Art. 115 of the Limion Act, 
There are in this case twppeals, 
one being against the prelimiy decree 
and the other against the f decree. 
They are both dismissed but tespond- 
ents will be entitled only pe set of 

~ costs, i 


Foster, 'J.—I agree. l. 
Z. K, Appealsmissed, 


Vol. 81] 
RAHIM-UD-DIN V. SHAFQAT-ULLAH. 
LAHORE HIGH COURT. 


Seconp Crvin APPEAL No. 30 or 1918. : 


May 9, 1922. 


Present :—Mr. Justice Abdul Raoof and | 


Mr. Justice Abdul Qadir. 
RAHIM-UD-DIN AND OTHERS— 
APPELLANTS ` 


versus 
SHAFQAT ULLAH AND OTHERS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 11, 
Exp. IV, 4?—Mortgage suit—Charge-holder im- 
pleaded— Decree for sale—Application by charge- 
holder to reserve rights under. sale—Dismissal of 
application—Deposit of, decree amount by charge- 
holder--Suit to recover amount, whether main- 
tainable. i 

In execution ofa decree for sale ofa property 
under a mortgage, the plaintiff, who was a party 
to the suit and had a charge on the property, 
applied to have his rights reserved at the time 
ofthe sale. The application was rejected on the 
ground that his rights were postponed to those 
of the decree-holder. 
against this order, When the property was going 
to be sold, the plaintiff deposited in Court the 
required sum and got it released. ` Subsequently 
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No appeal was preferred . 


he instituted a suit for the recovery of the sum ' 


with interest. The defence was that the suit 
was barred under section 11, Exp. IV, as well as 
section 47 of the Civil Procedure Code : 

Held, (1) that the suit was not barred under 
section ll, Exp. IV, of the Oode, as this was 
not a matter which might and ought to have been 
made a ground of defence or attack in the 
former suit and all that the plaintiff could have 
done, when he was  impleaded as ‘defendant 
therein, was to bring his charge to the notice of 
the Court; [p. 303, col. 1.] 

Sri Gopal v. Pirthi Singh, 24 A. 429; 29 I. A. 118; 
6 O. W. N, 889; 4 Bom. L. R. 827; 8 Sar. P. ©. J. 
293 (P. O.), distinguished. : 

(2) that neither was the suit barred under 
section 47 of the Code as the order of the Execu- 
tion Court did not decide anything which could 
have the effect of extinguishing the lien in 
favour of the plaintiff so as to bind him to appeal 
against the order, and'the question raised in the 
suit could not be said to relate to the execution, 
discharge or satisfaction of a decree. [p. 302, col. 2; 
p. 303, col. 1.] : 

Second’ appeal from an order of the 
District Judge, Delhi, dated the 27th 
September 1917. - 

. Dr. Shuja-ud-Din, for the Appellants. 

Messrs. Sarda Ram and Moti Sagar, for 
the Respondents. 


JUDGMENT.—This was a suit for 
the enforcement ofalien created by a 
deed dated the 16th June 1909, describ- 
ed as a -kifalat-nama (hypothecation- 
deed) and for recovery of Rs. 4,600 with 
‘interest. The following facts will explain 
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the nature of the questions which on'the 
pleadings of the parties arise for decision 
in this appeal. 

One Shafqat Ullah,. defendant No. 1, 
held ashare in certain house: property 
inside as well as outside of Katra Ashrafi 
in the City of Delhi. The entire prop- 
erty had been mortgaged in 1897 to 
B. Saligram and others for Rs. 52,500. 
By a deed dated the 8th September 1908 
Shafqat Ullah mortgaged his equity of 
redemption in hisshare to, Rai Bahadur 
Lala Sultan Singh and Raghbir Singh 
for Rs. 5,000, On- the 16th June 1909 
Shafqat Ullah sold his share in. eleven 
shops outside the Katra to Sheikh Rahim- 
ud-Din, Siraj-ud-Din and Nasir-ud-Din 
sons of Sheikh Allah Diya, the plaintiffs 
in the suit, for Rs. 15,000. Out ofthe 
sale price. Rs..12,322 were reserved. for 
payment to B. Salig Ram and others, the 
first mortgagees. As regards the mort- 
gage ‘of the 8th September .1908 Shafqat 
Ullah gave an undertaking to redeem 


the equity of redemption mortgaged to 


defendants Nos. 2 and 3. He further 
executed a security bond in suit hypo- 
cating his share in ten shops and a 
haveli inside Katra Ashrafi and made 
the property answerable for any liabili- 
ties that might be enforced against the 
property sold to the plaintiffs. , Subse- 
quently Shafqat Ullah executed three 
more mortgage deeds dated the 8th 
September 1909, 4th March 1910 and 
20th March 1911, in favour of the defend- 
ants Nos. 2 and 3 hypothecating his 
share in the property inside Katra 
Ashraf. In the mortgage-deed dated 
the 4th March 1910, the .kifalatnama 
dated the 15th June 1909 in‘favour of the 
plaintiffs was mentioned. On the 12th 
July 1913, defendants Nos. 2 and 3 
brought asuiton the basis of all the 
four mortgage deeds, dated the 8th Sep- 
tember 1908, 8th September 1909, 4th 
March 1910 and 20th March 1911, for’ 
the enforcement of their security against 
the mortgaged share of Shafgat Ullah in 
the property both inside and outside 
Katra. Ashrafi. To this suit the present 
plaintiffs were made parties. ° e 

. In paragraph 5 of the plaintin their 
suit ‘defendants Nos. 2 and. 3. admitted 
the charge created in favour of the 
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present plaintiffs under the kifalatnama 
dated the 16th June 1909. A decree for 
sale of the mortgaged .property was 
passed in favour of defendants Nos, 2 
and 3on the 27th March 1914. In exe- 
cution of the said decree the present 
plaintiffs applied to the Court praying 
that their rights under the kifalatnama 
in suit be reserved at the time of sale. 
This application was rejected by an order 
of thesame date on the ground that the 
plaintiffs rights were postponed to those 
of the decree-holders, namely, defendants 
Nos. 2 and 3 in this suit. No appeal 
was preferred against this order. When 
the property of the plaintiffs mortgaged 
prior to the mortgage of the 8th Sep- 
tember 1908, was going to be sold in 
execution of the decree the plaintiffs 
deposited in Court’ Rs. 4,500 and got it 
released. The rest of the property in- 
cluding the ten shops and a haveli inside 
the Katra hypothecated under the kifalat- 
nama in suit was sold and purchased 
by defendants Nos.2and 3. It was for 
the recovery of the above sum together 
with interest that the present suit was 
instituted by the plaintiffs under the 
hypothecation deed dated the 16th June 
1909. Defendants Nos. 2 and 3 resisted 
the suit upon various grounds which will 
appear from the following issues framed 
by the Trial Court, natmely:— 

(1) Whether Shafqat Ullah created a 
valid charge on the property in suit 
by his kifalatnama dated the 16th June 
1909? l | 

(2) If so, are the plaintiffs barred in 
any way from realising Rs. 4,500 from 
it? i 


(3) (a) Did the defendants Nos. 2 and 3 : 


ever admit this kifalatnama. to be 
binding on them or:the .property in 
suit ? | 

(b) What is the effect of the recital of 
this kifalatnama in mortgage deed of 
4th March 1910? 


(4) Were Rs. 4,500 paid under protest ? ` 


(5) If not. Are the plaintiffs entitléd 
to recover the same? . 

(6) Is the suit-barred by section ll or 
by section 47, Civil Procedure Code? 

(7) What relief 
entitled to? 
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‘the 


“without 


are the: plaintiffs‘ 
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The Trial Court recorded the following 
findings :— "E 

(1) That the kifalatnama was duly 
executed, that defendants Nos. 2 and 3 
had notice of it and that in ‘fact 
defendants Nos.2 and 3 in their suit on 
the four mortgage deeds have admitted. 
lien arising under the kifalat- 
nama. ‘ 

(2) That the plaintiffs were not barred 
from realising the amount by reason of 
the condition entered in the kifalat- 
nama that in case of partition of the 
property the security created by the 
kifalatnama would come to an end, 
inasmuch as a complete partition had 
not taken place. ' 

(3) That the plaintiffs were compelled 
to pay Rs. 4,500 as the property was 
going to be sold in execution of the 
decree in favour of defendants Nos. 2 
and 3, and 

(4) That the suit was not barred under 
section ll or section 47, Civil Procedure 
Code. 

The Trial Court accordingly decreed 
the suit and granted the plaintiffs a 
decree for the recovery of Rs. 4,500 
interest by the sale of the 
property hypothecated under the kifalat- 
nama. ; 

Defendant Nos. 2 and 3 preferred an. 
appeal to the lower Appellate Court. 
The learned District Judge upheld the 
finding of the Trial Court upon all the 
issues except on Issue No. 6 and, holding 
that the suit was barred by the rule of | 
Tes judicata as laid down by section 1l. 
and section 47, Civil Procedure Code, 
accepted the appeal and dismissed the 
sult. , 

. The plaintiffs have come up to, this 
Court.in second appeal and have ques- 
tioned the decision of the lower. 
Appellate Court as regards. the applica- 
bility of section 47 and section ll, Civil 
Procedure Code. In our opinion, sec- 
tion 47 can hardly apply to the facts of the 
present case. The question now raised in 
the suit cannot be said.to relate to the 


execution, discharge or. satisfaction of a 


decree. The lien in favour of the 


‘plaintiffs had been admitted by ` defend- 


ants Nos. 2 and 3.in.their suit. The 
plaintiffs had to discharge the prior lien 
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in favour of defendants Nos. 2 and 3 in 
respect of their mortgage of the 8th 
September 1908. The order of the 
"Execution Court did not decide anything 
which would have .the effect of ex- 
tinguishing the lien in favour of the 
plaintiffs. They were, therefore, not 
bound to appeal against the order of 
the 25th January 1915. The learned 
District Judge has relied on the case of 
Sri Gopal v. Pirthi Singh (1) in support 
of his opinion that the suit is barred by 
section 11, ` Explanation IV, Civil 
Procedure Code. In our opinion, the 
facts of the present case are clearly 
distinguishable from those of the case 
decided by their Lordships of the Privy 
Council. In this case all that the 
plaintiffs could have done when they 
were impleaded as defendants in the suit 
of defendants Nos. 2 and 3 was to have 
brought to the notice of the Court their 
kifalatnama dated the 16th June 1909 
and as this .was already done by 
defendants Nos. 2 and 3 themselves by 
admitting the existence of the said 
security bond in their plaint there was 
no need for the plaintiffs to do so.. They 
could not have claimed any further relief 
by insisting on the defendants to redeem 


the prior security before bringing the | 


mortgaged property to sale. According 
to the terms of the kifalatnama the 
plaintifis’ right to recover the amount 
of Rs. 4,500 which the plaintiffs had to 
“pay in order to redeem the prior 
mortgage of the 8th September 1908 
arose only when they had actually paid 
the amount. By paying this amount the 
plaintiffs stepped into the “shoes of 
defendants Nos. 2 and 3 and by virtue 
of the terms of their kifalatnama 
became entitled to enforce their lien 
against the mortgaged property. This 
was not-a matter which might and ought 
to have been made a ground of defence, 
or attack in the former suit. This suit, 
therefore, was not barred by Explanation 
IV of -section 11, Civil Procedure 
Code. 
We accordingly accept the appeal and 
setting aside the decision and the decree. 


(1) 24 A. 429; 29 I. A. 118; 6 C: W. N. 889; 4 Bom, 
L, R. 827; 8 Sar P, C. J, 293 (P. O.). 
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of the lower Appellate Court restore 
‘those of the Court of first instance with 
costs. > 

Appeal accepted. 


N.H. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Second Crvin APPEAL No. 155 or 1922, 
October 25, 1922. 
Present:—Mr. Kanhaiya Lal, J. C. 
Baba SHEO. CHARAN DAS— 
DEFENDANT—APPELLANT 


versus 
BRIJ BAHADUR SINGH AND ANOTHER— 
i PLAINTIFFS—RESPONDENTS. 

Hindu Law—Joint family—Mortgage of family 
property—Mortgage money, payment of, to manager 
—-Mortgage whether extinguished. 

The act of the manager of a joint Hindu 
family is binding on the minor members of the 
an in respect of a joint family debt.  [p. 304, 
col. 2. 

Where, a mortgagor paid the mortgage-money 
to one of two mortgagees forming à Hindu joint 
family, who was major and who executed a 
receipt for the same ànd accepted the payment in 
satisfaction of the mortgage: 

Held, that the receipt was a good receipt 
extinguishing the mortgage in its entirety. [ibid 


Kishen Prasad v. Har Narain Singh, 9 Ind. Cas, 
739; 33 A. 272; 15 0. W. N, 321,8 A. L. J. 256: 9 
M. L. T. 343; 13 C. L. J, 345; 21 M. L. J. 378; 13 
Bom. L. R. 359; (1911) 2 M. W. N. 395; 38 L A. 
45 (P. C.) and Ajudhia Prasad v. Yasin Ali Khan, 
20 Ind. Cas. 457; 16 O. C. 146, referred to, > 

- Hans Singh v. Chet Singh, 8 Ind. Cas. 416; 14 O. 
C.45 and Rudra Singh v. Jangi Singh, 30 Ind. 
Cas. 371; 18 O. O. 154; 2 O. L. J. 361, distinguished, 

Appeal against a decree of the District 
Judge, Rae Bareli, dated the 25th Febru- 
ary 1922, modifying that of the Munsif, 
Rae Bareli, dated the Ist September 1991. 

Mr. Salig Ram, for the Appellant. 

JUDGMENT.—This appeal arises 
out ofa suit brought by the plaintiffs- 
respondents for possession of certain 
property, alleging. that they held the 
same as mortgagees and that the de- 
fendant-appellant had unlawfully taken 
possession of a portion of the same in 
June 1920 and of another .portion in 
November 1920. 'The defence was that 
the defendant had obtained possession 
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by redemption on payment of Rs. 67-12 
to the plaintiffs on the 14th June 1920. 
The Court of first instance found 
that the payment said to have been 
made to Brij Bahadur Singh, the 
adult plaintiff, was not binding on 
the other plaintiff, who was a minor, and 
that the receipt could not be admitted in 
evidence of redemption inasmuch as the 
words referring to such redemption appear 
to have been interpolated. The lower 
Appellate Court came to the conclusion 
that though Rs. 67-12 had been paid to 
Brij Bahadur Singh, the redemption was 
ineffectual, because Brij -Bahadir Singh 
was not competent to givea valid dis- 
charge on behalf of himself and his 
minor brother in respect of an indivisible 
mortgage. | 
The mortgage was not, however, in- 
divisible as between the persons who were 
entitled to the mortgagee interest. The 
mortgagor could not have compelled the 
mortgagees toallow piecemeal redemption, 
but the mortgagees could have agreed 
to allow the redemption of their respec- 
tive shares separately. The lower Appel- 
late Court required the plaintifis to 


‘refund the sum of Rs. 67-12 asa con- 


dition precedent to their recovering 
possession of the mortgaged property. 
But if one of the plaintiffs had exe- 
cuted a receipt, and accepted the. mort- 
gage money paid to him in satisfaction 
of the mortgage, his share would at all 
events be bound; the only question: is 


. whether the share of the other plaintiff 


would bé bound by the receipt granted 
by the plaintiff, Brij Bahadur Singh, 
which was duly registered in the manner 
required by law. It is not disputed 
that the two, plaintiffs lived jointly, and 
as one of them is a minor, the other 
plaintiff must be deemed to have been 
the manager of the family. Their Lord- 
ships of the Privy Council observed in 
Kishen Prasad v. Har Narian Singh (1) 
that where a joint family -business has 
to be carried on in the interests of the 
joint family as a whole, the managing 
member may properly be entrusted with 


(1) 9 Ind. Cas. 789; 33 A. 272; 15 C. W. N. 321; 
8 À. L. J. 256; 9 M. L. T. 343; 13 C. L. J. 345; 21 
M. L. J. 378; 13 Bom. L. R, 359; (1011) 2 M. W. N.- 
395; 38 1, A, 49 (P. C). M 


the power: of making contracts, giving 


receipts, and compromising or discharg- .. 


ing claims ordinary incidental to the 


business. In Ajudhia Prasad v. Yasin Ali. 


Khan (2)it was accordingly held that 
though ordinarily one out of several 
joint creditors cannot give a valid dis- 
charge for the amount of a joint debt, 
the.managing member may do so where 
the payment is made to him.in dis- 
charge ofa debt due on account of a 
joint business carried on in the interests 
of a joint Hindu family, and such pay- 
ment is made to himas representing all 


its members. A reference has been made `, 
to the decisions in Hans Singh v. Chet 


Singh (3) and in Rudra Singh v. Jangi 


Singh (4); but it does not appear that. im . 


those cases the payment had been so made 


to the manager of a joint family on be- E 


half of its members. The receipt is‘a 
good receipt extinguishing the mortgage, 
sofar as Brij Bahadur Singh is concerned 


because it was: duly registered. It. is ` 


equally a good receipt so far as the 


“other plaintiff is concerned, because the 


act of the manager would be binding, 


on the minor members of the family in 2 


respect of what was realy a joint family 
debt. The lower Appellate Court rightly 
observes that the plaintiffs have been 


rather disingenuous ‘in their plaint by. 


suppressing material particulars relating 
to the above payment and falsely assert- 


ing that the defendant had taken wrong- a 


full possession, as if no payment had 
been made or redemption effected ‘by 


either of the plaintiffs.: The plaintiffs ' ^ 
‘are not even present to support' the ` `` 
. decrees of.the Courts below: ME 


The appeal; therefore, succeeds and the 


claim of.the plaintiffs is dismissed with ` 


eosts here and hitherto. i : 
K. 8. D. i Appeal allowed. 
(2) 20 Ind. Cas. 457; 16 O. C. 146.. l a 
{3) 8 Ind. Cas. 416; 14 O. C. 45. 
(4) 30 Ind. Cas. 371; 18 0. C. 154; 20.L.. J. 961. 


Dj , .. 


Pike? a 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Jury Case No. 4 or 1923. 

October 25, 1923. 
Present:—Mr. Dalal, J. C. 
EMPEROR-—COMPLAINANT 

versus . 
RAM CHARAN AND'ANOTHER— 


ACCUSED. 
_ Criminal Procedure Code (Act V of 1898), s. 807 
_=Trial with Jury—Disagreement between Judge 


and Jury—Reference to High Court—Duty of- 


Court. 


When a reference is made to the High Court’ 


- under section 307 of the Criminal Procedure Code 
the language of the section does not justify any 
undue preference being given to the opinion of the 
Jury over that of the Judge. The High Court 
must weigh both the-opinions and consider the 
entire evidence on the record just as it would 
consider in any other criminal matter coming 
before it for decision. [p. 305, col. 2.] i 

Case referred by the Fourth Additional 
Sessions Judge, Lucknow, dated the 26th 


September 1923. 


Mr. G. H. Thomas, for the Accused. 
The Government Pleader, for the 
Crown. . 


JUDGMENT.—The cases of two ac- 
cused persons Ram Charan and Mahngu, 
aged 24 and 20 respectively, Pasis by 
caste, have been referred to this Court 
by the learned Fourth Additional Sessions 
Judge of Lucknow under section 307 of 
the Code of Criminal Procedure. By a 
narrow majority of one a Jury of five 
gentlemen held these prisoners to be not 
guilty. -I first desire to say a few words 
as to the manner in which such a reference 
should be considered by this Court. It 
was argued by the learned Counsel 
who appeared for the defence, that the 
verdict of the Jury ought to be perverse 
or manifestly unjust to entitle this 
Court to interfere. In the present case 
the verdict was not unanimous aad such 
an argument cannot be pressed with any 
-force but even where the verdict is 
unanimous direction is given by the sec- 


.tion under paragraph (3) as to how to: 


deal. with the matter referred to this 
Court. It is not for this Court to see 
"whether it is necessary for the ends of 
justice that the opinion of the Jury 
Should be reversed. 
Set down for the Sessions Judge to ob- 


20 
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-Jury system 


. are distinguishable. 


That condition is: 
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serve. What paragraph (3) says is “In 
dealing with the case so submitted the 
High Court may exercise any of the 
powers which if may exercise on an 
appeal and subject thereto it shall, 
after considering the entire evidence 
and after giving due weight to the 
opinion of the Sessions Judge and the 
Jury, acquit or convict such accused.” 
No indication is given here of undue 
weight to be attached to the opinion 
of the Jury. It is necessary to make this 
point clear because of the desire general- 
ly expressed of the extension of the 
in the provinces. When 
once a reference is made to the High 
Court, the language of the Code does 
not justify any undue’ preference being 
given to the opinion of the Jury over 
that of the Judge. This Court has to 
weigh both the opinions and consider 
the entire evidence on the record just 
as it would consider in any other 
criminal matter coming before it for deci- 


- Sion. 


In the present case I have examined 
the evidence on the record with the help 
ofthe learned Counsel for the accused 
and the learned Government Pleader. 
The opinion of the majority of the 
Jury is that thereis not sufficient evi- 
dence-to prove the guilt of Ram Charan 
and Mahngu. The opinion of the Ses- 
sions Judge is contained both in the 


.careful charge to the Jury and in his. 


observations made in the referring 
order. It appears to me that the cases 
of Ram Charan and his brother Mahngu 
The approver has 
been believed by the Jury and Judge 
as regards other accused persons, so this 
Court will be justified in putting reli- 
ance on that evidence provided the usual 
safeguard of corroborative evidence 
exists. It was pointed out that these ac- 
cused persons were not previous associates 
of the approver, but this was also the 
case with some of the convicted prisoners, 
and the  approvers testimoney with 
regard to them was beljeved by the 
Judge and the Jury. Though this was 
the first time that these prisoners joined 
the approver in the dacoity, the ap- 
prover had sufficient opportunity of 
seeing their features. No allegation 
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appears to have been made before the 
Magistrate of the Trial Court that the 
approver would not be able to recognize 
these prisoners by sight. The corrobo- 
rative evidence, however, in the case of 
Mahngu -is that of the complainant 
Musammat Rasia alone. In the first 
report to the Police there is’ a descrip- 
tion given of two brothers of village 
Bhagoley but Musammat Rasia says that 
such a description was not dictated by 
her. This corroboration, therefore, of 


. Musammat Rasia's testimony has no value. 


- Ram Charan and Mahngu are brothers, 


and it appears that they resemble each 
other in features. It is possible that 


‘while recognizing Ram Charan Afusam- 


mat Rasia may also have extended her 


' suspicion to another man resembling 


“Ram” Charan. 


In, the jail Musammat 


' Dhiraja and Sita Ram picked out Ram 


Charan but not Mahngu. Musammat 
Dhiraja's evidence I consider to be 


' reliable because she positively states 


- that. Ram Charan was known to her 


` fore, be no fear of mistaken identity in ` 


beforehand by sight. There can, there- 


her indentification of Ram Charan. As 


regards the recovery of property, even - 


. if Ram Charan alone received it as part 


: that according to Musammat Rasia some . 


of the booty it would be found in the 
manner indicated. by the prosecution 
without Mahngu having taken part in 
the dacoity. Argument was advanced 


other dacoits had taken away this prop- 
erty from the house. This consideration 
does not negative the possibility of the 
property subsequently on division 
having passed to Ram Charan. Identi- 
fication by three persons and the re- 
covery of property appears to. me to 


‘constitute corroboration of a very satis- 


factory nature of the testimony of the 
approver. In the case of Mahngu the 


: corroborative evidence is not so large 


nor so reliable. 

Iconviet Ram Charan of an offence 
under section 395, Indian Penal Code, 
and sentence him to rigorous 

risonment .for five years. I acquit 
Monnet of the same offence and order 
his release. I notice that the lower 
Court has convictéd four other prisoners 
under section 397, Indian Pegal Code, 
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‘complainant is very inadequate. 


im-. 


[i924 


This is probably a slip and the inten- 
tion of the Court was to record & con- 
viction under section 395. The pro- 
visions of section 397 are not applicable 
and a. conviction undér that section 
would entail a minimun- sentence of 
seven years which-has not been passed 
by the lower Court. I may, however, 
mention that I consider a sentence of 5 
years in a dacoity case of this nature, 
where a gun was fired to keep villagers 
away from coming to the help of the 
3. Having 
regard tothe great prevalance of this 
crime in Oudh it is hoped that in future 
more severe sentence will be passed by 
the Sessions Court. 


' Z. K. Reference partly accepted. 


BOMBAY HIGH COURT. 
CRIMINAL APPEAL No. 453 or 1923. 
December ‘11, 1993. > 
Present:—Mr. Justice Pratt and 
Mr. Justice Fawcett. 
EMPEROR— PROSECUTOR 
versus 
. , MOTI KHODA—Accusep. 

Criminal Procedure Code (Act V of 1898), s. 41? 
—Acquittal, appeal against—-Erroneous view of ° 
evidence—Interference when justified. 

The power of appeal against an acquittal under 
section 417 of the Criminal Procedure Code is 
one that should be exercised sparingly by 
Government. But the discretion to exercise that 
right to appeal appertains to Government and is 


not aye to the control of the Court. [p. 308, 
col. 2. 
The Criminal Procedure Code makes no 


distinction between an appeal from an acquittal 
and an appeal from a conviction. In an appeal 
from anfacquittal if the Court thinks the lower 
Court has taken an erroneous view of the evi- 
dence it has no jurisdiction to refuse to convict. 
[ibid] l : 
Empress of India v. Gayadin,4 A. 148; A. W. 
N. (1881) 159; 2 Ind. Dee. (x. 8.) 745, Queen- 
Empress v. Robinson, 16 A. 212; A. W. N. (1894) 
49; 8 Ind. Dec. (x. s.) 137, dissented from. 
Queen-Empress v. Prag Datt, 20-A.-459; A. W. N. 
(1898) 117; 9 Ind. Dec. (N. s.) 654, Queen Empress 
v. Karigowda, 19 B. 51; 10 Ind. Dec. (x. s.) 34, 


| cQueen-Empress v, Bibhuti Bhusan Bit, 17 O, 485; 


en 
in] 
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EMPEROR V. MOTI KHODA. 
§ Ind. Dec. (N. s.) 862, Inre Sinnu Gounden, 23 


Ind. Cas. 188; 38 M. 1028; 26 M. L. J. 160; (1914) 
M. W. N. 273; 15 Or. L. J. 236, relied on. 


Criminal appeal made by the Govern- 
ment of Bombay from an order ofthe 
Additional Sessions Judge, Ahmed- 
abad. 

Mr. P. B. Shingne, Acting Government 
Pléader, for the Crown. 

Mr. R. J. Thakor, amicus curiæ, for 
the Accused. 


JUDGMENT. 

Pratt, J.—The accused and the 
deceased were Bhils, who lived with 
their families in adjacent houses in the 
village: of Visrampura. 

On February 23rd, 1923, both theaccused 
and the deceased with their woman-kind 
went from Visrampura to the village of 
Sandheli in order to do some shopping. 
After the shopping the women came 
home—but accused and deceased re- 
mained behind to drink. They both 
drank and that is deposed to by the 
liquor shop-keeper Ganesh Harakha, 
Exhibit 7. -They were both seen 
drunk and  quarreling in Sandheli. 
This quarrelling was deposed to by the 
witness Dadamia Nanumia, Exhibit 9, 
who saw them between the Musjid and 
his house. The accused had bought a 
pair of shoes, and witness, Exhibit No. 9, 
saw the deceased snatch the shoes from 
him, and when the accused asked for the 
return of the shoes the deceased told 
that he would not return them unless 
accused supplied him with more liquor. 
This was the occasion of the quarrel, 
and there is curious corroboration of this 
in the fact that this new pair of shoes 
were found tied round the corpse of the 
deceased. After this quarrel in Sandheli 
the accused and the deceased were seen 
going towards Visrampura from Sandheli 
by witness Exhibit 8, who says ,they 
were drunk and abusing each other. 

That night the accused came back to 
the village alone. When he came back 
alone he gave no information as to what 
had-happened to the deceased either to 
his: own wife: or to the wife of the 
deceased who came.to make enquiries. 

The next morning, February 24, the 
wife of the deceased sent her son and 
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the deceased’s father to look for him. 
They found the corpse of the deceased 
lying on the road-side not far from the 
village. The deceased had evidently 
been murdered. There were wounds on 
the head, and the skull had been 
crushed. The father stayed with the 
corpse and the son came back and 
informed his mother. The mother 
reported the matter and later at about 
10 A. m. that morning, the accused went 


“to the Police Patel and made a statement 


to the effect that the deceased had been 
kiled by somebody. The Patel went 
with the accused to the Head Constable. 
The Head Constable noticed that the 
accused had abrasions on his body and 
blood-stains on: his dhotar. The Head 
Constable made à panchnama about the 
blood-stains on the dhotar of the accused 
and the abrasions on his body and^went 
with the accused, who showed him the 
place where the corpse was lying. 

Later that day the Sub-Inspector 
searched the house of the accused and 
found there a blood-stained coat anda 
pair of old shoes on which <also there 
were spots of blood. In the evening the 
accused made a statement in consequence 
of which’ the Police searched his house 
and found an axe lying in a bundle of 
wooden lumber. 

The accused was then arrested and 
before the Committing Magistrate he 
said that he was coming back from 
Sandheli with the deceased when four 
men who were lying in ambush attacked 
them, striking the deceased with sticks, 
and that he then ran away home and 
gave no information because'he was 
afraid of doing so. Ut 

Now the Sessions Judge attaches no 


importance to the fact ofthe axe hàving 


been found in the house of the accused, 
because there were no blood-stains on 
that axe. f 

He also attaches no importance to thé 
old shoes found blood-stained in the 
house of the accused because these shoes 
did not fit him. : 

Conceding these two points what of 
the blood-stained coat and the blood- 
stained dhotar? The blood-stained dhotay 
was attached at the same time that the 
abrasions on the body of the accused werg 
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“noticed. It is difficult to understand 
; why the Sessions Judge believes the one 
and not the other. 
, drunk and brawling the night before, 
‘it is extremely probable that he would 


‘have abrasions on his body and when ` 


a Bhil who has been recently drinking 
.comes to report a murder what more 


‘likely than that the Police should look at . 


. him critically. 

These abrasions coupled with the 
blood-stained  dhotar and the blood- 
stained coat which the Sessions Judge 
‘also finds were found in the house of 
‘the accused, raise a strong presumption 
ofthe guilt of the accused. With these 
` circumstances must be connected the 
fact that he was last seen with the 
deceased, that he had been quarrelling 
“with the deceased the evening before ; 
‘that when he came home he gave no 
“explanation as to what became of the 
. deceased; that he takes no action the 
next morning till 10 o'clock; and that 
“the éxplanation he gives is an explana- 
‘tion, which cannot be true. It cannot 
“be true that the deceased was beaten to 
‘death by four persons, for there were 
‘no injuries except on the head and if 
‘there had been such 
“accused would certainly have raised an 
alarm on coming home. These facts 
‘form a chain of circumstantial evidence 
‘which can lead to no other conclusion 
.but that of his guilt. 

The Sessions Judge in his judgment 
'of acquittal fails to consider the conduct 
'of the accused and he suggests that the 
stains of human blood found on the 
‘clothes of the accused may have been 
caused at the time when the accused and 
the deceased were attacked by other 
persons. It is wildly improbable that 
the accused if innocent should have 
‘been so near the deceased as to get 
splashed with blood. It is true no 
witness says the accused had an axe but 
it is not established that an axe was 
used at the murder. 

It is said that we should not interfere 
in an appeal against: acquittal unless we 
‘consider the lower Court's appreciation 
‘of the evidence is perverse. But the 
correct rule is that as to appreciation of 
‘evidence there is no difference between 
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If the accused had been . 


(6) is the correct one. 
‘no distinction between an appeal from 


an attack the’ 


poz 


an appeal from conviction and an appeal 
from acquittal. It is true that the 
Allahabad High Court in the cases of 
Empress of India v. Gayadin (1) and 
Queen-Empress v. Robinson (2) goes the 
length of saying that the High Court 
should not interfere unless there has 
been an egregious failure of justice. 
But they have been practically overruled 
by the same High Court in Queen- 
Empress v. Prag Datt (3) and we think 
the view taken by the Bombay, Calcutta 
and Madras High Courts in Queen-Empress 
v. Karigowda (4), Queen-Empress v. Bibhuti 
Bhusan Bit (5) and In re Sinnu Goundan 
The Code makes 


an acquittal and an: appeal from a 
conviction. In an appeal from an acquittal 
if the Court thinks the lower Court 
has taken an erroneous view of the 
evidence it has no jurisdiction to refuse 
to convict. The power of appeal under 
section 417 is one that should be exercised 
sparingly by Government. But the 
discretion to exercise that right to appeal 


_appertains to Government and is not 


subject to the control of the Court. I 
have. no doubt as to the guilt of the ac- 
cused’ and would reverse the acquittal 
and convict him under the first part of 
section 304, Indian Penal Code. 
Fawcett, d.—lagree that this ac- 
quittal should be reversed, The cir- 
cumstantial evidence in this case is so 
strong that,in my opinion, the learned 


‘Sessions Judge erred in holding that 


the prosecution had failed to prove the 
accused's complicity in the crime charged 
against him. The fact of the new pair of 
shoes that the accused had bought in 
Sandheli being found on the deceased 
supplies strong .corroboration to the evi- 
dence of the witness Nanumiya as to his 
having seen the accused and the deceased 


(AA. 148; A. W. N: (1881) 159; 2 Ind, Dec. 


5) 745. 
T (918A. 219; A. W.N. (1894) 49; 8 Ind, Dec. 


s.) 137. 
e ODA 459; A. W.N. (1898) 117; 9 Ind, Dec. 
654 
(4) 19 B. 51; 10 Ind. Dec. (N. s. 
(5) 17 C. 485; 8 Ind. Dec. (v. s. 369. 
(6) 23 Ind. Cas. 188; 38 M. 1028; 26 M. L. J.-160; 
(1914) M. W. N. 273; 15 Cr. L. J. 236. 
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quarrelling and the deceased snatching 
the shoes away from the accused. The 
explanation given by the accused in the 
Sessions Court for the shoes being found 
on the deceased is that the latter had 
purchased them under a promise to pay 
later, but this is obviously very improba- 
ble. Having regard to the accused's 
admission that he was with the deceased 
at the time he met his death and; ‘the. 
circumstantial evidence against hits. 


think the only reasonable conclusión. ds. 
that he dealt the blows which resulted i in : 


the deceased’s death. 

No doubt there is no direct enle 
that the accused had with him a hafchét 
such as itis suggested was used for the 
commission of the offence. 
established that the blows were given 
with a hatchet and supposing one was 
used, it does not seem to me improbable 
that the accused may have been carry- 
ing one tied up round his waist, so that 
it. would not be observed, and the fact 
that an axe with a broken handle was 
found concealed in his house would be 
another piece of circumstantial evidence 
against him. ' 

Per Curiam.—Considering the cir- 
cumstances of the case and the fact that 
the offence was committed after some 
provocation and in a drunken brawl, we 
- sentence the accused to suffer seven years’ 
rigorous imprisonment under section 304 
of the Indian Penal Code. 


Z. K. Order reversed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPEAL No. 171 oF 1923, 
December 11, 1923. 
Present :—Mr. Kennedy, A. J. C. 
SHERBAZ alias KEWALSING— 
AGCUSED 
versus 
EMPEROR— PROSECUTOR. 
Penal Code (Act XLV of 1860), s. 418-—Cheating 
by per: "sonation—Muhammadan repr esenting himself 
as d Wan to obtain service, 
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A Muhammadan who represents himSelf to be an 
orthodox Hindu for the purpose of obtaining ser-: 
vice with a Hindu who would not employ him if it. 
were known to him that he was a Muhammadan 
commits an offence punishable under section 418 of, 
the Penal Code. ; 

Appeal against the judgment of the 
City Magistrate, Karachi, dated the 11th 
September 1923. 

' Mr. L. P. Ferro, for the Applicant. 

Mr. C. M. Lobo, First Assistant Public 
Prosecutor for Sind, for the Crown. 

SUDGMENT.—The facts in this 
case appear to be established. "The ac- 
cused who was actually a Muhammadan 
called Sherbaz represented himself to be 
a Hindu called Kewalsingh son of Ram 
Singh. Having thus represented himself 
to be a Rajput he was employed as a 
peon by the firm Khushiram-Milkiram, 
which I suppose consists of Shikarpuri 
Banias. The partners of the firm of 
Khushiram-Milkiram believing him to 
be asstated a high caste Hindu used to 
employ him for rather intimate domestic 
service. He used to carry food and water 
for the members of the firm and joined 
in their prayers. It may have, of course, 
been the case that Sherbaz was one of 
those Muhammadans who still keep a 
recollection of their original caste, and 
it is quite possible he may: have: been 
re-converted to Hinduism, although it is 
difficult to see how his father who is 
dead.could also have been so re-convert- 
ed; but there is no doubt that if it had 
been known to these Banias that Sherbaz 
had at one time been à Muhammadan and 
had by no means expiated from the 
orthodox Hindu point of view his’ 
apostacy, they would not have employed 
him for preparing their food and earry- 
ing their water. It would appear that 
the resultofhaving taken food and water 
from the hands of a Muhammadan, even if 
that Muhammadan had been re-converted 
to Hinduism, would compel an orthodox 
Hinduto undergo an expensive and un- 
pleasant purification. There can be no 
doubt that Sherbaz by representing 
himself to be an orthodox Hindu, for 
the purpose of getting service of that 
kind from a Hindu committed an offence 
punishable by section 418, Indian Penal 
Code, and he is, therefore, rightly con- 
As, however, there is a more . 
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serious charge against him, and as I take: 


it, the deception is really one and the 
same, and that if he is really guilty of 
the other offence alleged against him, 
he' will get for the whole crime of which 
this present deception is but a part a 


very substantial sentence of imprison-. 
ment, whereas if he is not guilty of that- 


more serious offence, the personation of 
which he has been guilty is of no very 
serious consequence, I do not think it 


necessary that in the interests of justice. 
he should be made to undergo any fur-. 


ther imprisonment on this charge. While, 
therefore, I dismiss his appeal against his 
conviction, I reduce the sentence to the 
period already undergone. 


Z, K. 


Sentence reduced. 


`. MADRAS HIGH COURT. 
. CRIMINAL Reviston Cases Nos. 243 
AND 248 or 1923. 
CRIMINAL Revision Prerrrions Nos. 185 
AND 188 or 1923. 
September 13, 1923. 
Present :—Mr. Justice Krishnan. 
In re SAMACHARI AND OTHERS— 


AcousED Nos. 1 to 3—PETITIONERS. 
. Penal Code (Act XLV of 1860), s. 414, offence 
wnder,, essentials of--Stolen property, proof of— 
Circumstantial evidence. 3 


To convict an accused under section 414, Penal' 


Code, it is necessary that the property which is 
the subject-matter of the charge should be stolen 


property and that the accused should have known 


or have had reason to believe that it was stolen 
property. [p. 310, col. 2; p. 311, col. 1.] 

It is not necessary to establish that the prop- 
erty was the subject-matter of any particular 
theft, but nevertheless it must be shown that it 
ane cee of some theft or other. [p.311, 
cól 1] . 

"The fact that the property dealt with is stolen 
property may in some instances be inferred 
indirectly from circumstantial evidence, as from 

‘the way in which it is dealt with by the party 
dealing with it. But the circumstances must be 
such as would juetify the conclusion that the prop- 
erty is actually stolen property. [p. 311, cols. 1 & 2.] 

Emperor v. Budhankhan Inayat Khan, 17 Ind 
Oas. 537; 13 Cr. L. J. 793; 14 Bom. L. R. 893; 1 Bom. 


Cr. O. 189 and Empress v. Rango Timaji, 6 B. 402; 


6 Ind, Jur. 038; 3 Ind, Dec, (N. 8.) 724, followed, 
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Petitions, under sections 435 and 439 
of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
judgment of the Court of the First 
Class, Deputy Magistrate, Adoni, in 
Criminal Appeal No. 6 of 1923,. preferred 
against the judgment of the Court of 
the Taluk Magistrate, Adoni, in C. C. 
No. 8 of 1922. 

Messrs. T. Richmond, K. P. Rama 
Menon, B. Sitarama Rao and K. Sri- 
nivasa Rao, for Petitioners Nos. 2 and 3. 
` Mr. J.C. Adam, Public Prosecutor, for 
the Crown. f 

ORDER.—In these cases, the first 
three accused in C. C. No. 8 of 1922 on 
the file of the Taluk Magistrate of Adoni 
are -the petitioners before me. The 
4th accused in the case was acquitted 
by the Appellate Court and hence he is 
not a party to the revision. The four 
accused were charged under section 414, 
Indian Penal Code, on the ground that 
they voluntarily assisted in concealing 
and, disposing of property, namely, 233 
dressed skins produced before the. Court 
which they knew or had reason to 
believe was stolen property by transfer- 
ring the said property from Gooty to 
Adoni, then by disposing it in different 
places and by offering it for sale. Both 
the lower Courts convicted the accused 
of the offence charged. 

The prosecution case is that Messrs. 
Hajee Sheik Meeran Saib & Co. des- 
patched by rail 16 bales of tanned skins 
from Dronachalam in Kurnool District 
to Madras, that one of the bales was 
found missing, when the train reached 
Cuddappah on the Ist June 1922, and 
that this missing bundle was found in 
the Sonavala Ginning Factory where the 
first accused was offering it for sale. 
The other accused are said to have 
assisted in getting these goods from 
Gooty* to Adoni and to have also 
assisted in getting them sent to various 
places and to have helped towards their 
sale. 

_ All the appellants pleaded not guilty. 
To convict an accused under section 414, 
Indian Penal Code, it is necessary that 
the property that is the subject of the 
charge should be stolen property and 
further that the accused should have 
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known or have had reason to believe that 
it was stolen property which they were 
trying to conceal orto make away With. 
The finding, therefore, that the property 
in question is stolen property is an 
essential finding for a conviction under 
section 414. It was argued before the 
Appellate Magistrate that assuming all 
the facts alleged by the prosecution to 
be true, there was no evidence to show 
that the skins in Court were identical 
with.those contained in the bale which 
. was lost and that they were stolen 
property. In answer to this argument, 
the Appellate Magistrate relied upon 
Emperor v. Budhankhan Inayatkhan (1) 
& case which he considered was a sufficient 
answer to it. That case, as I under- 
' Stand it, only goes to the length of 
holding that it is not actually necessary to 
prove in, what theft the property was 
Stolen or in what manner it was stolen. 
That, no doubt, is true on the words 
of the section. It is not necessary to 
establish that the property was the 
subject-matter of any particular theft, 
but nevertheless it must be shown 
that it, was subject-matter of some 
theft or, other. If an accused person 
thinking that an article, which is in 
his possession is stolen property tries 
to conceal that property, when as- a 
matter of fact it is not stolen property 
at all but property honestly come by. 
I do not think that any offence under 
section 414 would be committed, for 
the very essence of section 414 is the 
concealment of stolen property which 
the accused knew jor had reason to 
believe to be stolen property. That 
being so, the Appellate Magistrate 
should have come to some definite con- 
clusion as to whether the skins in 
question were stolen property. I do 
not. mean to say that it is necessary 
to show actually from where the skins 
were stolen or that they were identical 
with the skins lost in transit in the 
train in this case. The fact that the 
property dealt with is the stolen prop- 
erty may in some instance be inferred 
indirectly from. circumstantial evidence 
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as from the way in which it is dealt. 
with by the party dealing with it; this 
was done in the Bombay case, Empress v. 
Rango Timaji (2, but the circum- 
stance must be such as would justify the 
conclusion that ‘the property is actually 
stolen property. In this case the first 
Court did come to a definite conclusion 
on the point and held that the skins 


.before the Court were really: part of 


the bales whieh had been carried from 
Dronaehalam to Madras and also that 
the theft of these skins while in transit, 
had been proved. The Appellate 
Magistrate has not come to any definite 
conclusion on either of these points; 
but he simply relies on the case in 
Emperor v. Budhankhan Inayatkhan (1) 
which, he considers, dispenses with the 
necessity of his coming to a definite 
conclusion on the points. 

As I propose to send the case back 
to be heard again in appeal, I do not 
propose to go into the question whe- 
ther the facts proved with regard to 
the conduet of these accused with 
reference to the skins are sufficient 
in themselves to justify a finding that 
the skins were stolen goods. That 
must be left to the Appellate Magis- 
trate to be decided on hearing the 
appeal again. 

‘Then there are one or two other 
points to which I would like to draw 
the Appellate Magistrate's attention. 
The evidence as regards the second ap- 
pellant that there is an entry in the 
account book of the third appellant going 
to show that he paid rent on account 
of the second appellant is not admissible 
in evidence against the second appellant 
at all. It is an entry: that appears in 
& book kept by the third appellant and 
it is difficult to see how it is admissible 
in evidence against the second accused. 
It will also have to be considered whether 
the statement in.Exhibit M could be 
treated as evidence against the 2nd 
and 3rd accused. Of course, I need not 
say that the evidence against each of 
the accused should be separately scruti- 
nised to see whether the offence charged 


"d 6 B. 402; 6 Indi Jur: 588; 3 Ind. Dec. (x. s.) 
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against each. one of them is made out 
against each. I set aside the judgment 
of the Appellate Magistrate except in 
so far as it acquits the 4th. accused, 
and remand the appeal to be disposed 
of. by & competent Magistrate chosen 
by the District Magistràte. I am not 
sending the case back to the same 
Magistrate who disposed of the appeal 
as he has already come to certain 
conclusions which may prejudice the 
accused at the re-hearing. 
N. V. Case remanded. 
8. D. 


V. 
K. D 


MADRAS HIGH COURT. 

. CRIMINAL Revision Cases Nos. 68 
AND 83 or 1923. 
September 7, 1923. 
Present:—Mr. Justice Krishnan: 
In re ARUMUGA GOUNDAN AND 
OTHERS—ÀCOUSED Nos. 1 TO 8 

1 —PETITIONERS. 

Criminal Procedure Code (Act V of 1898), s. 59— 
“In view 0f," meaning of —Accused standing with pot 
of toddy in cocoanut tope—Arrest by private person 
whether legal. . 

Where & complainant saw one accused person 
standing on the ground by a cocoanut tree 
with a pot of toddy in his hands and two of 
his friends climbing the trees for the purpose 
of bringing the toddy down: ; 

‘Held, the offence of theft of toddy was com- 
mitted “in the view of” the complainant within 
the meaning of section 59 of the Criminal Pro- 
cedure Code and he was, therefore, entitled to 
arrest the accused. 

Bolat De v. Emperor, 35 C. 361; 12 C. W. N. 367; 
7 Or. L. J. 188 and Alawal v. Emperor, 64 Ind. Cas. 
371; 93 Cr. L. J. 3; 4 U. P. L. R. (L.) 21; 19 P. L. R. 
1922; (1922) A. I. R. (L.) 73, distinguished. 


Petition, under sections 435 and 439 
of the Code of Oriminal Procedure, 1898, 
‘against the judgment of the Court of 
the Sub-Divisional Magistrate, Erode, 
in Criminal Appeals Nos. 86 of 1922 and 
3 of 1923 respectively, preferred against 
the judgment öf the Court of the Sta- 
tionary Sub-Magistrate, Erode, in C, C. 
No. 364 of 1922. 
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Mr. K. Ramaswamy Gounden for Mr. . 
Periaswamy Gounden, for the Petitioners. 

Mr. J. C. Adam, Public Prosecutor, for 
the Crown. 

ORDER.—This is a case where the 
first accused is said to have escaped 
from lawful custody and accused Nos. 
2 to 8 to have rescued him from such 
custody. The first accused is charged 
under sections 147, 323 and 224, Indian 


-Penal Code, and accused Nos. 2 to 8 


under sections 147, 323 and 225, Indian 
Penal: Code. They have all been con- 
victed by the Stationary Sub-Magistrate 
of Erode and that conviction has been 
upheld by the Sub-Divisional Magistrate 
of Erode. This revision is by all those 
accused. 

The first point taken before me in 
revision is that the arrest of the first 
accused was not lawful and, therefore, . 
the conviction under sections 224 and 
225 in the case of the first accussd and 
of the other accused respectively was 
not sustainable. What happened was, as 
found by the lower Courts, that P. W. 
Nos. Lto 3 went to their cocoanut tope 
to see if any theft of toddy was going 
on as there had been frequent theft of 
toddy recently from that tope. They 
found the first accused standing on the 
ground with a pot of toddy in his hands 
and two of his confederates climbing 
the trees, evidently for the purpose of 
bringing the toddy down. The three prose- 
cution witnesses were able to arrest only 
the man standing on the ground with the 
pot of toddy in his hands, that is, the 
first accused. Itis argued before me that 
that arrest was illegal because section 59 
of the Criminal Procedure Code does 
not cover this case at all, for itis said 
that it could not be predicated that he 
was committing the offence of theft “in 
the view of” the persons who arrested 
him. Section 59 says: “Any private per- 
son may. arrest any person who, in his 
view, commits a non-bailable and cog- 
nizable offence, or who has been proclaim- 
ed an offender etc," I think in this 
particular ease the facts justify the in- 
ference that the first accused was com- 
mitting theft of toddy in the view of 
the three persons who arrested him. 
Evidently these people were out for 
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committing theft of toddy and the first 
accused was the man on the ground 
with the toddy taken from the trees. 
The toddy was, in my view, in the pro- 
cess of being taken or removed from 
the cocoanut tope, the first step in which 
would be to bring it down from the trees 
which the other two persons who were 
up the trees were. trying to do, and the 
next step would be to carry the toddy 
away from the tope which the man stand- 
ing on the ground was doing as he was 
collecting the toddy in a pot in his hands. 
I think, one should not put too strained 
“a construction on the words “in his view" 
and I think the prosecution witnesses 
were justified in arresting the first ac- 
cused as one of the theives committing 
theft in their view. The case in Bolai 
De v. Emperor (1) was cited as an au- 
thority to the contrary by the learned 
Vakil who appeared for the petitioners. 
That was acase where dajfadar arrest- 
ed a person carrying away in his bullock 
cart some newly cut plantain trees. 
The daffadar knew nothing about the 
plantain trees or about their ownership 
or where they were cut. All that he 
saw was the plantain trees being car- 
ried away in a cart. It was only because 
the owner of the plantain garden from 
which those trees appeared to have been 
cut was shouting that they were his 
and stolen by the cart-driver that the 
daffadar knew that they were stolen 
articles. In such a case as that I quite 
agree itis impossible to say that the 
daffadar who arrested the thief had seen 
. the theft being committed. In fact his 
knowledge that a theft had been com- 
mitted was entirely from the informa- 
tion he obtained from the other person 
the owner. That case, I do not think, 
applies here. Alawal v. Emperor (2) is 
also à case very similar to that, and there 
a man who was seen running away after 
committing a murder was arrested ‘by 
, persons who had not seen the murder 
being committed at all, but who ap- 
. parently considered that he was the 
murderer as there was & hue and ery 


(1) 35 O. 361; 12 C. W. N. 367; 7 Cr. L. J. 188. | 
* (2) 64 Ind. Cas. 371; 23 Or. L. J. : 
(L.) 21; 19 P. L. R. 1922; (1922) A. 


, 


3; 4 
LR. 
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raised by the persons who were present 
at the scene of the offence. In this 
latter case, the learned Judges of the 
Lahore High Court following Bolai De 
v. Emperor (1) held that section 59 did ' 
not authorise the arrest of that person. 
These cases are clearly distinguishable 
from the present case, where I am of ` 
opinion from the facts proved that the | 
first accused was a party to the theft and 
was actually in the process of committ- 
ing theft when P. W. Nos.lto 3 saw 
him and arrested him. 
It was next argued that, even if I 
hold that the original arrest was leca] 
the detention of the person before he 
was rescued became illegal because when ' 
the arrested person was being taken to 
the temple Chavadi, the party met a beat 
constable on the way. It is Suggested 
that the arrested person should have ' 
been handed over to this constable and 
this not having been done, the second 
portion of section 59 (1) was not complied 
with as there was unnecessary delay in 
handing him over to the Police. There 
is no evidence to show that this beat 
constable was in a position to take charge 
of the arrested person. He was a beat 
constable and naturally would be look- 
ing after his beat duty and cannot be 
expected to take charge of an arrested 
offender; all that he would have done 
probably if an application had heen 
made to him would have been to direct 
them to the Police Station or to the 
Chavadi where the man was actually ` 
taken. . l ý 
It is next suggested that he should 
have been taken to the Police Station 
direct and not to the temple Cha- 
vadi. That objection was not taken in 
the lower Court and it is not very clear 
whether it was easier to have taken him. 
to the temple Chavadi, than to the Police 
Station at that time of the night It 
is not possible to hold that failure to 
take him at once to the Police Station 
was such an illegality as would vitiate 
his detention in the Chavadi. If they 
had met the Village Magistrate he would 
certainly have advised them to take the 
man to the nearest Police Station and 
the man would have been so taken with- 
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These points have not been taken in 
the lower Court and, therefore, these 
questions have not been thrashed out 
on proper evidence. 

lt is lastly argued that the trial itself 
was vitiated as there was a misjoinder 
of charges in the case. I can see no 
misjoinder of charges at all The first 
accused was charged with escaping from 
lawful custody and with the connected 
offences of rioting and hurt under sec- 
tions 147 and 323, Indian Penal Code. 
The-other accused, Nos. 2 to 8, were 
charged with helping this man to escape 
from the lawful custody and also under 
sections 147 and 333, Indian Penal Code. 
The whole thing was part of the same 
transaction and there is nothing wrong 
in having one trial against all the eight 
accused in the case. Now, the theft case 
was not tried with this case at all but 
was tried ata separate trial. The Ma- 
gistrate, as he himself points out in 
paragraph 7 of his judgment, was quite 
alive to the fact that the offence of theft 
and the other offences were distinct 
offences which took place at different 
places and at different times and he 
accordingly split up the case into two 
cases and tried them as separate cases. 
Therefore, no objection on the score of 
misjoinder of charges or of accused can 
stand. That being so, there is no ground 
for interfering in revision with the con- 
vietion of the eight accused in Criminal 
Revision Case No. 68. 

It is then suggested that, as they have 
been released on bail, the sentence 
should be reduced to the period they 
have already suffered; but it must be 
noted that.they got only the sentence 


of two months' rigorous imprisonment: 


and & fine of Rs. 100 each. I do not 
consider that those sentences are in any 
way. excessive or, such as to call forin- 
terference by this: Court. Criminal Re- 
vision Case No. 68 is, therefore, dismissed, 
the convietions and sentences of the 
accused being confirmed. 

As regards Criminal Revision Case 
No. 83 of 1923 there cannot be any 
possibility of doubt that the first accused 
is guilty of the offence of theft of toddy. 
The sentence, a fine of Rs. 50, is by no 
means excessive. The conviction and 
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the sentence are confirmed and the 
revision petition is dismissed. 
Y. N. V. Sentence reduced. 
K. S. D. i 


: OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REFERENCE No. 20 or 1022. 

June 6, 1922. 
Present: —Mr. Ashworth, J. C. 
RAM NIDH—COMPLAINANT 

versus . 
RAM SARAN-——-ACCUSED. 

Criminal Procedure Code (Act V of 1898), ss. 
247, 428 (a), 489—Acquitial without jurisdiction 
—High Court, whether will interfere—Further 
enquiry when can be made. 

The High Court will not ordinarily interfere in 
revision in the case of an acquittal, since the 
Local Government can appeal, but this rule does 
not properly apply to an acquittal under section 
247, Criminal Procedure Code, and in any case 
the rule will not prevent interference by that 
Court when the acquittal is the result of an 
improper clutching at.jurisdiction. [p. 315, col. 1.] 

Obiter.—An acquittal of an offence arising out 
of certain facts under a wrong section wil prevent 
afurther enquiry into any offence based on the 
same facts until that acquittal is set aside. [ibid.] 


Oriminalappeal from an order of the 
Deputy Commissioner, Partabgarh. 

'The Government Pleader, for the Com- 
plainant. 


JUDGMENT.—The complainant 
Ram Nidh, made a complaint in the 
Court of the Sub-Divisional Magistrate 
against Ram Saran accused to the effect 
that the latter had caused destruction 
The Sub-Divisional - 
Magistrate transferred it to a Third 
Cldss Magistrate as a case under sec- 
tion 426, Indian Penal Code. That Magis- 
trate ultimately acquitted the accused : 
under section 247, Criminal Procedure 
Code, on the ground that it was à com- 
plaint case and the complainant failed 
to.appear. There is no doubt that the 
ease was really one under section 429, 


‘Indian Penal Code, and also that the 


order acquitting the accused on the 
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grounds of the non-appearance of the 
complainant was improper in view of 
the fact that the complainant had ap- 
peared several times when the Court 
had not been sitting. 
that the Third, Class Magistrate directed 
the complainant to file process fees for 
a warrant of arrest. There is no pro- 
vision under which he could be re- 
quired to file these fees. It is true that 
this Court will not ordinarily interfere 
in revision in the case of an acquittal, 
since the Local Government can appeal, 
but this rule does not properly apply 
to an acquittal under section 247, Crimi- 
nal Procedure Code, and in any case 
the rule will not prevent interference 
by this Court when the acquittal is the 
result of an improper clutching at 
jurisdiction. Under section. 439 read 
with section 423 (a) of the. Code of 
Criminal Procedure I direct that the 
accused be re-tried on a charge under 
section 429, Indian Penal Code, by the 
District Magistrate or by such Magis- 
trate as the District Magistrate may 
direct, beinga Magistrate ef the First 
Class... 

“It may be mentioned with reference 
to the explanation sent up by the Third 
Class Magistrate that an acquittal of 
an offence arising out of certain facts 
under a wrong section will prevent a 
further enquiry into any offence based 
„on the same facts until that acquittal 
is set aside. The accused, Ram Saran, 
has appeared and can show no cause 
why this order should not be passed, 
‘except that he says the complainant 
wishes to blackmail him. But the .re- 
ference is by the District Magistrate 
and not by complainant. 


| K. S. D. Re-trial ordered, 
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ALLAHABAD HIGH COURT. 
© CRIMINAL Revision No. 14 or 1994, 
February 27, 1924. 
Present :—Mr. Justice Daniels. 
GANPAT LAL-—APPLICANT 


versus 
EMPEROR THROUGH KAUSILA 

PRASAD PANDE—Opposite Parry. 

Criminal Procedure Code (Act V of 1898), s. 209 
—Case triable by Sessions Court—Inquiry by 
Magistrate—Prima facie case, absence of—Pro- 
cedure—Magistrate, duty of. 

lf a Magistrate holding an inquiry into a case 
triable by a Court of Session is satisfied that 
the charge is without foundation and that there are 
no sufficient grounds for committing the accused 
person for trial, he is entitled and it is his 
duty, to discharge him. [p. 316, col. 1.] 

Chiranji Lal v. Ram Lal, A. W. N. (1904) 5; 1 
Cr. L. J. 56, dissented from. 

Fattu v. Fattu, 26 A. 564; A. W, N. (1904) 
125; 1 A. L. J. 292; 1 Cr. L. J. 510, Shahzad v. 
Emperor, 20 Ind. Cas. 747; 12 A. L. J. 150; 14 Cr. 
L. J. 491, Dharam Singh v. Joti Prasad, 98 Ind. 
Cas. 1005; 37 A. 355; 13 A. L. J. 497; 16 Cr. L. J. 
429, Muhammad Abdul Hadi v. Baldeo Sahai, 63 
Ind. Cas. 831; 19 A. L. J. 831; 2 U. P. L. R. (AJ) 
184; 22 Cr. L. J. 703, followed. 


Criminal revision against an order of 
the Sessions Judge, Ghazipur, dated the 
Ist December 1923. 

Mr. J. M. Banerji and Janaki Prasad, 
for the Applicant. 

Mr. A. P. Pandey, for the Opposite 
Party. ; 

JUDGMENT.— This is an applica- 
tion in revision in a case in which the 
learned Sessions Judge acting under 
the provisions of section 437, Criminal 
Procedure Code, has set aside an order 
of discharge passed under section 209 and 
directed the commitment of the accused 
to the Court of Session. The case was 
one under section 218 of: the Indian 
Penal Code, triable exclusively by the 
Court of Session, in which a patwari 
was accused of intentionally framing 
an incorrect record with a view to 
cause injury to the complainant. The 
Magistrate who heard the case came to 
the conclusion that on the evidence 
before him there was absolutely no 
material on which he could hold that 
the patwari intentionally prepared a 
wrong record or that he did so with 
the intention of injuring the complain- 
ant. He owas indeed so Strongly 
satisfied that the prosecution was without 
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foundation that he directed. proceedings 
to be taken against -the complainant 
under section 476 of the Code of Criminal 
Procedure. Holding this view he dis- 
charged the accused as he was bound 
to do under the provisions of section 209. 
That section lays down that if the 
Magistrate finds that there are not 
sufficient grounds for committing the 
accused person for trial he shall record 
his reasons and discharge him. The 
learned Sessions Judge has set aside 
this order on the: ground, to quote his 
own words, that 

“There have been several rulings to 
the effect that such cases if made out 
prima facie should be committed to the 
Sessions Court and not discharged by a 
Magistrate.” ; "S 

As the learned Sessions Judge has 
nowhere said that the reasons given. 
by the Magistrate for discharging the 
accused are: insufficient I understand: 
his view to be that if the prosecution 
makes statements which if accepted at 
their face value might make out a case 
against the accused he is bound to 
commit him to Sessions even tbough 
he is satisfied that no grounds for so 
doing exist and that the charge is & 
baseless one. If this is the learned 
Sessions Judge's -view it is entirely 
erroneous. It is true that there are one 
or two old cases e.g., Chiranji Lal v. 
Ram Lal (1) in which this proposition 
has been laid down but it has been 
dissented from in a long series of cases 
of which I may instance Fattu v. Fattu 
(2), Shahzad v. Emperor (8), Dharam 
Singh v. Joti Prasad (4) and Muhammad 
Abdul Hadi v. Baldeo Sahai (5). Itis 
now settled law that if a Magistrate is 
satisfied that the charge is without 
foundation and that there are no suffici- 
ent grounds for committing the accused. 


person for trial he is entitled, and indeed . 


it is his duty, to discharge him. 


(1) A. W. N. (1904) 5; 1 Cr. L. J. 56. 

(2) 26 A. 564; A. W. N. (1904) 125; 1 A. L. J. 292; 
1 Cx. L. J. 510. 

(3) 20 Ind. Cas. 747; 12 A. L. J. 150; 14 Or. L. J. 
491 


(4) 28 Ind. Cas. 1005; 37 A. 355; 13 A. L. J. 497; . 


16 Or. L.J. 429. f 
(5) 63 Ind. Cas. 831; 19 A. L.'J. 831; 2 U. P. L. R. 
(A.) 184; 22 Or. L. J. 703. 


tlc 


. Rs. 500 with two suitable sureties 


. themselves as sureties. 


CASES. (1924, 


For the above reasons T accept this 
application and set aside the order of the 
Court below, ` 

Z. K. Application accepted. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. | 

CRIMINAL REFERENCE No. 31 or 1922. 

August.9, 1922, 
Present;—Mr. Ashworth, J.C. 
EMPEROR— COMPLAINANT 
Versus 

MOHAMMAD BAKHSH-—AcCUSED. 

. Criminal Procedure Code (Act V of 1898), s. 

122—Security for keeping the peace—Surety, 

inability of, to control person bound— Magistrate, 

whether can reject surety—Bullock or cattle, 

security of, whether sufficient. 

Inability of the surety to control the person 
bound down to keep the peace whether owing to' 
distance or any other reason, is a good ground; for- 
rejecting the surety, though mere distance is not.: 
[p. 317, col. 1.] ; 

In the .case of a bond for good behaviour 
personal security must be given and the same is 
by inference the case in respect of a bond to keep 
the peace. A security of house or cattle is not: 
enough. [ibid.] : 

Reference by the Additional Sessions 
Judge, Bahraich. < 


SUDGMENT.—In this case a 
First Class Magistrate of Bahraich re- 
ceived information that one Mohammad . 
Bakhsh alias Churai was inciting the’ 
tenants of the zemindar to remove 
their ripe crops so as to prevent the 
zemindar from realising his rents by 
division of the crops, and was him-. 
self doing what he was inciting 
the others to do. After an inquiry he 
was galled upon to execute a bond for 
to 
keep the peace fora period of one year. 
Two persons Nanku and Holi offered 
The Magistrate 
rejected them as sureties on two grounds 
although he found that they were of 
good character. One ground was that 
they did not live so close to Mohamniad 


Bakhsh as to be ina position to control 


| offered bullocks as security and 
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him. The other was that one of them 
that 


' this was not a proper form of security. 


An application in revision was made 


_ to the Sessions Judge by the sureties 


, sureties. 


‘against the order rejecting them as 
He has referred the matter to 


‘this Court holding that it was improper 
_ to reject the sureties on the ground 


. that they did not live near Mohammad 


, Bakhsh, and also that the cattle were 


“a suitable kind of security. 


The rulings Emperor v. 
Shib Singh (3) quoted by the Sessions 


Judge are, no doubt, authority for hold- 


.ing that sureties should not be rejected 


merely because they are not close neigh- 


‘pours of the persons called upon to 


execute the bond. This does not mean 
that sureties cannot be rejected when 
in the particular case the Magistrate 
‘finds that they live too far away to be 
„able to exercise any control over the 
.conduet of the person called upon to 
.execute the bond. Inability to control, 
.whether owing to distance or any other 
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applied in revision to this effect, since 


the Magistrate’s reason for so holding 


| is not supported by any detailed reasons, 


but the persons applying in revision 
are the sureties themselves, who have 


.no locus standi at all to impugn the 


‘reason, is a good reason for rejection, . 


‘though mere distance is not. The sure- 
ties are sureties that the person will 
keep the peace. As to the nature of 
the security the provisions of the Crimi- 
nal Procedure Code read with Schedule 
V, Form XI, show that what in the case 
of a bond for good behaviour must be 
given is personal security and the same 
is by inference the case in respect of 
a bond to keep the peace. Ifa surety 
only offers a house or cattle, them this 
is not the security required because his 
risk is confined to the house or cattle. 
It is not clear whether these persons 
offered personal security. The reasons, 
therefore, advanced by the Sessions 
Judge for interference are not valid. 

I might have been disposed to give 
the person called upon to execute the 
bond an opportunity to show that the 
Magistrate was not justified in holding 
that the sureties offered could exercise 
no control over his conduct, if he had 


. (6 O. O. 199 at p. 201. 
(D 67 Ind. Oas. 565; 24 O. O. 292; 23 Or. 


' (8) 25 A. 131; A. W, N. (1902) 197. 


L. J. 


order. Accordingly I direct the record 
to be returned. I would here state that 
the propriety of requiring a bond in 
such a case as this is not in question 
but merely the question whether the 


sureties were rightly rejected. 
Mangal . , 
, (D, Emperor v. Panchu (2), Emperor v. 


K. S. D. 
Record returned. 


BOMBAY HIGH COURT. 
CRIMINAL REVISION APPLICATION 
No. 276 or 1923. 

November 22, 1923. 

Present :—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump: 
GOPALIA KALLAIYA—ACCUSED 
—APPLICANT 


versus 
EMPEROR—Opposire Parry, 
- Penal Code (Act XLV of 1860), ss. 76, 842— 
Police Officer executing warrant—Arrest of wrong 
person—Mistake—O ffence. 

Accused, a Head Constable of Police, was 
deputed to execute a warrant of arrest. He made 
enquiries concerning the person mentioned in the 
warrant and as the result of those enquiries and 
on the basis of a reasonable suspicion he arrested 
the complainant, who was not, however, the person 


: mentioned in the warrant: 


Held, that the act of the accused was covered by 
sani 76 of gio penal Code, and he was not 

erefore, guilty of an offence under ti 312 
of the Penal Code. TERRAE 


Criminal revision against the conviction 
and sentence passed by the Acting Third 
Presidency Magistrate at Bombay. 

Mr. S. R. Mirajkar, for the Accused. 

Mr. S. S. Patkar, Government Pleader 
for the Crown. 


JUDGMEN'T.—Gopalig — Kallaiya 
who belongs to the South Kanara Dis- 
trict Police, was charged before the 
Acting Third Presidency Magistrate 
with having committed an offence under 
section 342, Indian Penal Code. The 
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evidence showed that he had come to 
Bombay with a warrant to arrest one 
Giria Chinka. On his arrival in Bombay 
he filled in a form headed “ First In- 
formation of Cognizable Crime” in 
which he stated that he had been 
sent down to Bombay by his Sub- 
Inspector to. execute four warrants in 
different cases. Since he had been in 
Bombay he had been making inquiries 
of these accused. At 8o'clock he went 
to the complainant's place at Jenkins 
House, Apollo Bunder, and arrested him. 
He knew the complainant very well. 
His name was Giria Chinka, and he was 
concerned in a house-breaking and theft 
case committed in the year 1919. Before 
the Magistrate Gopalia said he could 
not positively identify the .complainant 
and consequently he was discharged. 

The complainant then brought this 
chargezagainst the Head Constable under 
. section 342, Indian Penal Code. The 
explanation by the accused was that 
he had arrested the complainant after 
reasonable inquiries and on well-founded 
suspicion. He did the actin good faith 
and in furtherance of justice, and did 
not bear any malice to the complain- 
ant, and further he relied upon the 
description given in the proclaimed 
offenders’ list which he had, and as the 
"appearance of the complainant seemed 
to correspond with the description therein, 
he arrested him after making due 
inquiries, and claimed the protection 
offered to the Police Officers under the 
Indian Penal Code. 

The Magistrate thought that the ac- 
cused had deliberately made false state- 
ments, and that he did not act in good 
faith. He referred to the case of Dhania 
v. F. L. Clifford (1). But that case is not 
in point, as the accused there had not 
got the power of arresting a man as 
had the present accused. The Magis- 
trate has not dealt specifically with 


the defence which was rdised under section ' 


76, Indian Penal Code, by which nothing 
is an offence which: is done by a person 
whois, or who by reason ofa mistake 
of fact and not by reason of mistake 
of law in good faith believes himself 


(1) 13 B. 376; 7 Ind, Dee, (s. 8.) 250, 
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to be bound’ by law to do it, and 
ilustration (b) is as follows:—A an 
officer of & Court of Justice, being 
ordered by that Court to arrest Y and, 
after due inquiry, believing Z to be. 
Y, arrests Z, bas committed no 
offence. . 

We should have to be satisfied before 


_ confirming the conviction that the ac- 


cused deliberately arrested the complain- 
ant knowing that he was not the man 
he was after. It is difficult to imagine: 
how that could have been the case. 
There is no reason for this accused, 
who came all the way from Kanara to 
arrest a person who was known to him as 
Giria Chinka, to arrest some one without 
having some belief in his mind that he 
was the man whom he was after; and on 
the record, although it may be suggested 
by the prosecution that he did not 
take all the precautions he might have 
taken before arresting the complainant, 
there is nothing which could satisfy 
us that he did not honestly believe that 
the complainant was the man whom he 
was directed to arrest. We think, there- 
fore, that the conviction was wrong 
and must be set aside. Fine, if paid, 
to be refunded. 


Z. K. Conviction set aside. 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 15 or 1924. 
January 23, 1924. 
Present:—Mr. Justice Kanhaiya Lal. 
MOHAN LAL-—APPLICANT 


versus 
EMREROR turouer ISMAIL KHAN— 
OPPOSITE Party. 

Oriminal Procedure Code (Act V of 1898), ss. 
218, 231—Charge, alteration in—Procedure— A ccus- 
ed mot allowed to re-examine witnesses—Commit- 
ment to Sessions, legality of. 

Where an alteration is made in a charge by a 
Magistrate at a late stage of the trial and the 
accused is committed to the Sessions without 
being given an opportunity of re-examining the 
witnesses for the prosecution and préducing his 
dzfence in regard, to the alteration. in, the. charge 
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the procedure adopted is illegal and is likely to 
prejudice the accused in his trial before the Court 


of Session, and the commitment is, therefore, liable 
to be quashed. 


Criminal revision from an order of the 
First Class, Magistrate, Agra, dated the 
_ 15th December 1923. 

Mr. J. M. Banerji, for the Applicant. 

The Assistant Government Advocate, 
for the Crown. 

Mr. Mushtag Ahmad, for the Opposite 
Party. 5 


JUDGMEN T.—This is an appliea- , 


tion under section 215 of the Code of 
Criminal Procedure for quashing the 
commitment of the accused on a charge 
of attempting to commit murder. The 
accused was originally tried under 
section 324 of the Indian Penal Code 
and the Trying Magistrate recorded his 
plea and proceeded to hear the evi- 
dence for the defence. The charge 
aforesaid was framed on the 16th of 
November 1923. The evidence for the 
defence was coneluded on the 12th of 
December 1928. On the 15th of Decem- 


ber 1923 the Trying Magistrate altered , 


the charge into one under section 307 
of the Indian Penal Code and without 
giving the accused an opportunity to 
re-examine the witnesses for the pro- 
secution in regard to the altered charge 
or to produce such further defence evi- 
.dence as he may have in his defence 
on that charge, committed him to the 
Court of Session for trial on the charge 
so altered. Section 231, Criminal Proce- 
dure Code, however, requires that when 
a charge is altered. by the Court after the 
commencement of the trial, the pro- 
secutor and the accused shall be allowed 
to re-call, or re-summon and examine 
with reference to such alteration or 
addition any witness who may have 
been examined and also to call any 
such further witness whom the Caurt 
may think to be material. The altera- 
tion was made at a very late stage of 
the case and no commitment ought to 
have been made on the altered charge 
without giving the accused an oppor- 
tunity of re-examining the witnesses 
for the prosecution and producing his 
defence in regard thereto. The proce- 


dure of the Magistrate is entirely illegal . 
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and is likely to prejudice the accused in 
his. trial before the Court of Session. 
It is unnecessary to say whether the 
evidence adduced was prima facie 


sufficient to bear out the altered charge 


at this stage of the case. The commit- 
ment of the accused under section 307 
of the Indian Penal Code is set aside 


andthe Committing Magistrate directed 


either to proceed with the charge under 
section 324 of Indian Penal Code as it 
stood originally or if he alters the 
charge to give the accused an oppor- 
tunity to which he is entitled under 
the law of re-calling and re-examining the 
witnesses for the prosecution and pro- 
ducing such evidence in defence as he 
may like to produce in relation thereto. 
The accused will meanwhile be released 
on bail on a personal cognizance of 
Rs. 1,000 and one surety for Rs. 1,000, 
Z. K. Commitment set aside, 





CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 887 or 1922, 

. November 17, 1922. 
Present:—Mr. Justice Newbould and. 
Mr. Justice Suhrawardy. 
JUMMON CHRISTIAN— PETITIONER 
versus 
EMPEROR-—OrrosrtrTE PARTY, 

Criminal Procedure Code (Act V of 1898), s. 842 
—Examination of accused when to be made. 

It is not a sufficient compliance with the 
provisions of section 342 of the Criminal Pro- 
cedure Code to examine the accused after the 
examination-in-chief of the witnesses for the 
prosecution. The examination of the witnesses 
cannot be held to have been concluded until they 
have also been cross-examined. 

Criminal revision against an order 
of the Third Presidency Magistrate, Cal- 
cutta, dated the 26th October 1922. 

Messrs. Monnier and D. N. Kumar, for 


the Petitioner. 


JUDGMENT.—This Rule must be 
made absolute on the ground that the 
provisions of section 342 of-*the Crimi- 
nal Procedure Code were not complied 
with. Though the accused was examined 
under that section after the examination- 
in-chief of the witnesses for the prosecu» 
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tion, that is not sufficient. The exami- 
nation of the witnesses cannot be held 
to have been concluded until they have 
also been cross-examined. This is the 
. view taken by the Patna High Court 
in the case of Mitarjit Singh v. Emperor 
(1, and that decision has been follow- 
ed by this Court in the case of Kashi 
. Pramanik v. Damu Pramanik (2). 

We accordingly make this Rule ab- 
solute, and set aside the conviction and 
. Sentence passed on the petitioner. We 
. remit the case to the Trial Court in 
order that the provisions of section 342 
_ of the Criminal Procedure Code may be 
followed, and the matter disposed of in 
accordance with law. 


K. S.D. ^ Rule made absolute. 
(1) 63 Ind. Oas. 825; (1922) A. I. R. (Pat) 158; 6 
P. L. J. 644; 2 P. L. T. 520; 22 Or. L. J. 697. - 
22 77 Ind. Cas. 988; 27 C. W. N. 28; 25 Or. L. J. 


‘ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 1105 or 1923. 
: February 19, 1924. 
Present:—Mr. Justice Mukerji and 
. . Mr. Justice Daniels. 
GANESHA—AccusEp—APPELLANT 


. . versus 
EMPEROR—Oprosire PARTY. 

Penal Code (Act XLV of 1860), ss. 802, 80L— 
Fracturing skull with stone—Abuse and quarrel.— 
Sudden impulse, i 

Where the accused during the progress of a 
quarrel between his wife and sister-in-law, on 
taking the part of his wife, was abused by his 
sister-in-law, and picking up a heavy lump of lime- 
stone struck her on the head with it, as a result of 
which her skull was fractured and she died: 

Held, that the accused acted on the impulse of 
the moment and had no intention of killing the 
deceased and was guilty of an offence under 
section 304 of the Penal Code and not of one 
` under section 302 of the Code. . 

Crimina appeal against an order of 
the Sessions Judge, Jhansi, dated the 
Ist December 1923. 

. The Assistant Government Advocate, 
for the Crown. 


INDIAN GASES. 


. Code. 
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hae [1924 
JUDGMENT.—The appellant Ga- 
nesha has been convicted under section 
302, Indian Penal Code, by the learned 
Sessions Judge of Jhansi of murdering 
his sister-in law by striking her on the 
head with a lump of limestone called 
potni matti. The facts are clear. There 
was no previous enmity between the. 
two and the accused clearly had no 
intention of kiling her. A dispute 
arosé over a pumpkin between the 


-accused’s wife and the deceased. The 


deceased wanted to take away the whole 
pumpkin whereas accused’s wife only 
wanted to let her have half. The ac- 
cused came up while the dispute was 
going on and broke off half the pumpkin. 
The deceased began to abuse him 
whereupon the accused picked up the 


lump of limestone and struck her on 


the head with it. The result was that 
her skull was fractured and she 
died in consequence of. the injury. It 
is perfectly clear that the accused acted 


.on the impulse of the moment and had 


no intention either of killing the deceased 
or of fracturing her’ skull. The case 
does not come under either of the four 
clauses of section 300, Indian Penal 
At the same time as the lump 
of potni: matti weighed three pounds it 


.must be taken that he knew that there 


was a probability of a fatal injury 
being inflicted. The learned Sessions 
Judge considered himself bound by the 
ruling in Emperor v. Umrao (1) to con- 
vict the accused of murder. The cir- 
cumstances of that ruling are entirely 


different and itis not applicable to the 


present case. We alter the conviction 
to one under section 304, Indian Penal 


-Code, and reduce the sentence to one 


of two years’ rigorous imprisonment. 


-We consider that a light sentence will 


meet the requirements of the case. 
N. H. Appeal accepted; 
Conviction altered; 
Sentence reduced. 
(1) 74 Ind, Cas. 257; 21 A. L. J. 316; (1923) A. L 
R. (A) 355; 24 Cr. L. J. 753... , 
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SHEOGOBIND RAM SAHU V. MAHIPAT DUSADH. 


PATNA HIGH COURT. 

Seconp CIVIL APPEALS Nos. 1088 to 1092 

or 1921, 

July 9, 1923. 
Present:—Justice Sir B. K. Mullick, Kr., 
and Justice Sir John Bucknill, Kr. 
SHEOGOBIND RAM SAHU AND OTHERS 
—PLAINTIFFS—À PPELLANTS 
Versus 
MAHIPAT DUSADH AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 20—Land- 
lord and tenant—Occupancy rights, acquisition of— 
Tenant settled, by thekadar, position of. 

Where a tenant has been legally inducted on to 
land he is entitled to the benefit of section 20 of the 
Bengal Tenancy Act. [p. 322, col. 1.] 

A thekadar of the land in dispute gave a settlo- 
ment of the land, which he was entitled to give, to 
the defendants. After the expiry of the theka the 
plaintifis, landlords, took no steps to eject the 
defendants from the land, and eventually the 
defendants were eaterad in the Record of Rights 
as occupancy raiyats : . 

Held, that the defendauts having besn legally 
inducted on to the land were entitled to claim the 
E of section 20 of the Bengal Tenancy Act. 
ibid. . j 
` Jogendra Singh v. Maharaja Kesho Prasad Singh, 
77 Ind. Cas. 929; 1 Pat. 764; (1922) A. I. R. (Pat) 
429; (1923) Pat. 113; 1 P. L. R..91, distinguished. 

Binat Lal Pakrashi v. Kalu Pramanik, 20 Cal. 
708; 10 Ind. Dec. (n. 8.) 477 F. B. relied on. 

Second appeals from the decision 
of the Subordinate Judge, Saran, dated 
the 15th April 1921, reversing that of the 

Munsif, .Sewan, dated the 24th July 
1920. . | 

Mr. Lachmi Narain Sinha, for 
Mr. Tribhuan Nath Sahai, forthe Appel- 
lants. | 
Mr. Baikuntha Nath Mitter, for the 
Respondents, 


JUDGMENT.—The plaintiffs are 
landlords of the village in which the dis- 
puted lands lie-and on the 9th August 


- 1919 they instituted five suits against: 


the defendants for declaration of title and 
recovery of possession. . 

The defendants pleaded an occupansy 
right but the Trial Court found in favour 
of the plaintiffs and decreed the suits. 

In appeal the Subordinate Judge of 
Saran has set aside the decrees of the 

"Munsif and dismissed the suits. Hence 
-these second appeals. 

It appears that on the 24th February 

. 1919. à Record of Rights was finally pub- 

lished showing the defendants to be 


al 


occupancy raiyats of the lands in suit. 
The onus, therefore, falls upon the 
plaintiffs to show that the entry is 
incorrect and the Subordinate Judge, 


_after balancing the evidence on both 
„sides, has come to the conclusion that the 


plaintiffs have failed to discharge that 
onus. The history of the lands appears 
to be this. The village in which they lie 
was leased to the Banscopali factory 
sometime previous to 1907. It is found 
that previous to the expiry of their lease 
the factory inducted the defendants upon 
the lands. There is no written lease. It 
is presumed, therefore, that the lease 
must have been oral. On the 15th Sep- 
tember 1910 the plaintiffs obtained a 
compromise decree against the Bans- 
copali factory by which the factory was 
directed to deliver up possession of the 
village including the lands in suit and it 
is alleged that from that date the title of 
the plaintiffs accrued. This is no doubt 
correct and if it could be proved that the 
plaintiffs had taken possession on or 
about that time or that they had taken 
steps to declare the tenancy held by the 
defendants to be invalid as against them 
the defendants would not have been com- 
petent to plead that they had been hold- 
ing the lands as ratyats, so as to attract 
the operation of section 20 of the Bengal 
Tenancy Act. But no such evidence has 
been adduced by the plaintiffs and the 


learned Subordinate Judge finding that 


the Record of Rights shows the defendants 
to be occupancy ratyats and finding that 
the onus which rested upon the plaintiffs 
to show that the defendants were not 
entitled to the benefit of the provisions 
of section 20 of the Bengal Tenancy Act 


had not been discharged was, in our 
opinion, right in deciding in favour of 
the defendants. 


The suits for ejectment, brought by the 
plaintifis, were lodged on the 9th August 
1919 and the Trial Court's decrees were 
passed on the 24th July 1920. Execution 
‘of those decrees was stayed from the 7th 
January 1921 to the 12th January 1921, 
and on the 15th April 1921, the appeals 
preferred by the defendants succeeded 
and the suits were dismissed. It is urged 


‘by the learned Vakil for the appellants 


before us, that the time between the 7th 
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| January 1921, and the 15th April 1991, 
should, under the provisions of section 15 
of the Indian Limitation Act, be excluded 
and that if that is done the defendants 
would not be entitled to plead the terms 
of section 20 of the Bengal Tenancy Act. 
But this is not the case. The Record of 
Rights shows that the title of the defend- 
ants was complete by the 24th February 
1919 and, therefore, as the suits of the 
plaintiffs were not lodged till six months 
later, the question of excluding the pe- 
riod during which the execution of the 
decrees was stayed by injunction does 
not arise. 

The learned Vakil then relies upon the 
case of Jogendra Singh v. Maharaja 
Kesho Prasad Singh (1) The facts of 
that case, however, were quite different 
and it was there held that where a lessee 
haxing been ‘specially restricted by his 
lease from sub-letting zerait land to a 
tenant contravenes the terms of his lease 
and makes such a settlement the, tenant 
is not entitled to plead the principle laid 
down in the case of Binad Lal Pakrasht 
v. Kalu Pramanik (2) But in this case 
it is established that the thikedar gave a 
settlement which he was entitled to give 
and where a tenant has been inducted ac- 
cording to law, I think, section 20 of the 
Bengal Tenancy Act will always apply. 
In my opinion the case of Binad Lal 
Pakrashi v. Kalu Pramanik (2) is still 
good law where a tenant has been induct- 
ed.legally and bona fide and where there 
isnothing to show that the tenant ac- 
quired his title without knowing that his 
lessor had a defective title or no title at 
all. Here the lessor had title, the tenant 
was duly inducted upon the land and he 
is holding as a raiyat, within the mean- 
ing of section 20 of the Bengal ‘Tenancy 
Act, for a period of more than twelve 
years. Therefore, his occupancy right is 
complete and the suits for ejectment must 
fail. The suits are dismissed with costs 
in Appeal No. 1089 of 1921 only. In the 
other appeals there is no appearance on 
behalf of the respondents and there will 
be no order as to costs. 

Z. K. : ` Appeals dismissed. 

(1) 77 Ind. Cas. 929; 1 Pat. 764: (1922) A. I. R. 
(Pat) 429; (1923) Pat. 113; 1 P. L. R. 91. 

a 20 Cal, 708; 10 Ind. Dec. (x, 8.) 477 F. B, 
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. LAHORE HIGH COURT. 
MISCELLANEOUS First OiviL APPEAL 
No. 2469: or 1922. 

December 2, 1922. 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Fforde. 
SUNDAR SINGH AND OTHERS— 
DEFENDANTS——À PPELLANTS 

versus : 
RAM SARAN DAS— PLAINTIFF 
— RESPONDENT. 
` Civil Procedure Code (Act V of 1908) 0:- 
XXXIX, r. I—Temporary injunction, when may 
be granted —Prima facie case—Substantial injury. 

A temporary injunction may be granted where 
the plaintiff makes out à prima facie case and is 
able to show that he will suffer substantial 
pu if the injunction is not granted. [p. 323, 
COL. Z. 

Miscellaneous appeal from an order 
of the Senior Sub-Judge, Lahore, dated. 
the 14th October 1922. i 
. Mr. Durga Das, for the Appellants. 

Mr. Kanshi Ram, for the Respondent. 


JUDGMENT.—The respondent is 
the owner of certain mill premises and 
machinery in Lahore On the 20th 
February 1917 Sundar Singh, proprietor 
of the appellant firm, wrote to the res- 
pondent a letter the material parts of 
which are as follows:—. 

“ According to oral agreement we agree 
to take Mela Ram Cotton Mills. situated 
at Lahore as well as the Cotton Ginning 
Press on lease, for a period of five years 
from the 1st of May 1917, at a rental. of 
Rs. 30,000—per annum". . 

The letter contained a number of provi- 
sions as to insurance, maintenance, re- 
pairs, and so forth. This letter was 
signed by Sundar Singh on bebalf ‘of the 
appellants, and was also signed by the 
respondent Rai Bahadur Ram Saran Das. 
In pursuance of this agreement in writing 
the appellants went into possession of 
the mills on, the Ist of June 1917, 
‘and rémained in possession up to the 
present time. It was intended. by the 
parties that a formal lease upon the 
terms of this agreement should be exe- 
cuted and duly registered, but this was, 
in fact never done, and the only docu- 
ment embodying the terms of the letting 
is the letter of the 20th February -1917, 
The dispute seems to have arisen he- 
tween, the lessor and the léssees some little 


A» 
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time after the commencement of the 
tenancy. Two separate actions, prior to 
the two at presént pending, were brought 
by. the respondent, one upon the covenant 

_ of insurance; and the other upon the co- 
venant to repair and maintain, but these 
suits were dismissed. 


On the 24th July 1922.the respondent’ 


sent the following telegram to the appel- 
lants:— 


"Since your lease of the Mela Ram. 


Cotton Mills, Lahore, has terminated on 
31st May 1922 notwithstanding which 
you are still persisting in retaining pos- 
session thereof, I have, thérefore, “been 
instructed by Rai Bahadur Ram Saran 
Das to notify. you that unless you imme- 
diately vacate the said Mills you will be 
charged monthly rent of Rs. 10,000 from 
31st “May 1922 until you make over 
possession to my client. Please note 
further that suit for the rent at above 
enhanced rate will be instituted forthwith 
for the period you have already retained 
Po n of the Mills since 31st May 
1 

On the 26th J ly 1922 the appellants 
replied to above quoted telegram as 
follows :— 

“Your telegram to Jowahir Singh and 
Sons most surprising. Mills cannot be 
vacated so summarily. In absence of any 
notice to vacate received before 31st May 
last lease extended., My clients will make 
over possession on 31st May next if your 
client gives six months' legal notice ex- 
piring by that daté, and settles up mutual 
acóotints'by paying sums due to lessees. 
Rent cannot be-enhanced:” 

On the llth August 1922 the respond- 
ent sent a formal notice to quit setting 
out that the letting was for a fixed time 
of, five years,and that this term had ex- 
pired on the 31st May 1922. To this 
notice the. appellants applied by letter 
dated the 17th August 1922. The material 
parts of the reply are as follows :— 

f “Though the lease was for an: initial 
period of five years its. extention was 
ful eotitemplated by tlie parties. But 
in case your cliéht was not agreeable to 
an. extension, it was: perfectly open to 
him. to give a proper and reasonable 
notice of his intention to resume posses- 
sion on the lst’ June 1922, This would 
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have given my clients time enough to so 
arrange their affairs as to be in a posi- 
tion to vacate the Mills on the Ist June 
1922. This your client failed to do with 
the result that the tenancy stands ex- 
tended by another year which will now 
expire on the 31st May 1923. My clients 
will have no objection to make over pos- 
session on that date if your client so , 
desires. Having failed to give a proper 
notice as required by law your client 
has no right whatsoever to ask for an 
immediate termination of the tenancy, at 
his own sweet will." 

Following this refusal to give up pos- 
session of the premises the respondent 
on the 25th August 1922 brought an 
action for recovery of possession, and on 
the same day applied to. the Court of 
the Senior Subordinate Judge for an in- 
junetion to restrain the defendants from 
working the machinery in the Mills. 
The injunction was granted by the 
Senior Subordinate J udge, and an appeal 
was brought to this Court against this 
temporary injunction and also an appli- 
cation to suspend the order. This 
application was refused by Mr. Justice 
Abdul Raoof. 

The appeal now before us is from the 
order of the Senior Subordinate Judge 
granting a temporary injunction. The 
case has been fully argued by Counsel 
on both sides. Counsel for the respond- 


ent bases his claim to an injunction 


on the ground that he had made out a 
prima facie case for possession, and that 
if the injunction restraining the defend- 
ants from working the mills is not granted 
irreparable harm will be done to the 
machinery. The deferidants have strenu- 
ously contended that no prima facie 
ease for possession has been made out, 
and further that no injury could be 
caused to the plaintiff by the continu- 
ance of the working, but on the other 
hand, much loss would be incurred by 
both parties if the mills are suspended. 

“As to the Ist ground we are satisfied 
that a prima facie case has been made 
out: for possession. In saying this, we 
are anxious to make it quite clear that 
we do not in ahy way prejudice the 
pending suit either in law, or on the 
merits, All that we do decide is thah 
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for the purpose of this appeal the re- 
-spondent has made out a prima facie 
case that the appellants’ tenancy termi- 
nated at the expiration of the five 
years period of letting and that they are 
now in the position of trespassers. The 
respondent has advanced substantial 
reasons to show that he will suffer in- 
jury ifthe machinery is allowed to con- 
tinue running under the management 
of the appellants. Appellants on their 
own admission, do not intend to continue 
in occupation of the premises for more 
than a period of six months and the 
‘balance of injury would certainly ap- 
pear to lie in favour of the respondent. 
The Court below after fully investigat- 
ing the case has, in the exercise of its 
discretion, granted the injunction, and 
upon the facts presented to us we can- 
not hold that such discretion has not 
been properly exercised. , 

We accordingly dismiss this appeal 
with costs, and affirm the order of the 
learned. Subordinate Judge. 


Z. K. Appeal dismissed. 


Fat So 


PATNA HIGH COURT. ` 
Seconp CIvIL APPEAL No. 796 or 1920, 
October 26, 1922. 

Present :—Mr. Justice Das and 
Mr. Justice Adami. ` 
EChowdhury RAM PRASAD SINGH 
. AND OTHERS—PLAINTIFFS—APPELLANTS 
versus 
RAM CHANDRA RAI AND OTHERS— 
DEFENDANTS—RESPONDENTS. 
Evidence Act (I of 1872), s. 115—Estoppel—Rent 
Suit against tenant—Plot included in plaint on 
objection of defendant—Title suit, whether barred. 
Plaintiff sued the defendant for the rent of 
-certain plots of land. Defendant objected that 
a |particular plot which formed part of his 
tenancy had xot been included in the plaint. 
Plaintiff applied for the inclusion of the plot 
in the plaint but stated that the plot did not 
‘form part of the tenancy of the defendant and 
that he reserved his right to bring a title suit 
‘in réspect of the plot. He subsequently brought 
, à suit to eject the defendant from the plot; ; 
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Held, that the plaintiff was not estopped by. 
reason of his application in the “previous suit 
from maintaining the subsequent suit. 


Bansraj Lal v. Moti Lal, 42 Ind. Cas. 425; (19189 


- Pat. 21; 3 P. L. W. 360, followed. 


Second appeal against the decision of 
the District Judge, Shahabad. 

Messrs. S. M: Mullick and Shiveshwar 
Dayal, for the Appellants. 

.Mr. B. N. Mitter for Mr. G. C. Pal, for 
the Respondents. ' ` 

JUDGMENT. 

Das, J.—This appeal must succeed. 
The point which has been argued before 
us by Mr. Sushil Madhab Mullick, on 
behalf of the appellants, receives con- 
siderable support from the decision of 
this Court in the case of Bansraj Lal 
v. Moti Lal (1). The facts in that case 
were these:—In a previous suit for 
recovery of arrears of rent, the plaintiff 
was compelled by Court to include 
and he did include under protest 
two plots recorded in the Survey 
Record as forming part of the tenancy 
of the defendant. Subsequently the 
plaintiff instituted à suit for the recovery 
of the possession of the two plots and 
for & declaration that the entry in the 
Record of Rights was erroneous. The 
defendant pleaded that the conduct 
of the plaintiff in the rent suit 
amounted to an estoppel by conduct 
within the meaning of section 115 of 
the Evidence Act. It -was held by 
Mullick and Atkinson, JJ., that there 
was no case of.either admission or 
estoppel. In the present case the plaint- 
iffs in the rent suit did not originally 
bring the disputed land within the ' 
scope of the suit. An objection was 
taken by the defendants and then the 
plaintifis filed the following petition 


“In the above suit, Plot No. 1050 is 
the kasht guzashta of the petitioner, 
but the defendant has got it measured 


‘as a part of his holding at the time. 


of the survey. 1t has, therefore, not 
been entered in the plaint. It is prayed 
that the Plot No. 1050 be entered in 
the schedule to the plaint, which may 


(1) 42 Ind, Oas. 425; (1918) Pat. 21; 3 P. Li W, 
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be amended. With regard to Plot 
: No. 1050 a title suit will be.subsequently 
instituted by the petitioner". 

' It seems to me that there was nothing 
in this petition which could. possibly 
have misled the defendants in.any way. 
In my opinion, no question of estoppel 
arises at all in this case. I must allow 
the appeal, set aside the judgment and 
decree of the Court below and remand 
the case to that Court. for decision 
according to law. The appellants are 
entitled to the costs ‘of this appeal; the 
costs incurred in the Court below will 
abide the result and will be disposed 
of by the lower Appellate Court. 

. Adami, J.—I agree. 

.Z. K. Appeal allowed. 


LAHORE HIGH COURT. 

SECOND CIVIL APPEAL No. 577 or 1922. - 

October 30, 1922. 
. Present :—Mr. Justice Abdul Raoof. 
MAHAMMADA AND orHERS—DEFENDANTS 
: —APPELLANTS 
versus . 
Musammat AJJ AN, MINOR, THROUGH 
ADDU--PraINTIFF-—RESPONDENT. 
. Mortgage— Redemption, suit for, by successor of 
mortgágor-—Mortjagee, whether can challenge title 
of plaintiff —Court, duty of. 

In answer to asuit for redemption of a mort- 
gage by a person claiming to be the successor- 
in-interest of the mortgagor it is competent to 
the mortgagee to raise the plea that the plaintiff 
has no right to succeed to the mortgagor, and 
such a plea is a proper one to be tried in the 
redemption suit. i 


Second appeal from a decree of the 
District Judge, Ludhiana, dated the 2nd 
December 1921, reversing that of the 
Munsif First Class, Jagraon, dated the 
21st April 1921.. 

Mr. B. D. Qureshi, for the Appellants. 

Sheikh Azim Ullah, for the Respond- 
ent. 

JUDGMIENT.—One Musammat 
Ruri, widow of Jhandu Gujar, having 
succeeded to his property made a mort- 
gage with possession on the 21st of 
July 1894 of 10. bighas 16. biswas in. 
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favour of Muhammada for Rs. 500 for 
14 years. On the 30th of December 
1894 Muhammada sold half the mort- 
gagee rights for Rs. 250 to his brother 
Nabia. A mutation was effected in 
respect of this transfer.  Nabia died 
leaving his widow, Musammat Halima. 
After this mortgage Musammat Ruri 
made a gift in favour of Musammat 
Jiwani her daughter, stating in the 
deed that Musammat Jiwanis husband 
was living with her as her khana damad. 
Musammat ‘Jiwani having died, the 
names of her son Shera and of her 
daughter Musammat Ajjan, the plaintiff 
in the suit, were entered in the Revenue 
Register. Subsequently Shera died and 
the whole of the property was mutated in 
the name of Musammat Ajjan. 

It is an admitted fact that half of the 
mortgage was redeemed by paying 
Rs. 250 to Musammat Halima, the wife 
of Nabia, the transferee of the half 
mortgagee rights. The present suit was 
brought by Musammat Ajjan for the 
redemption of the remaining half of 
the mortgage. The defendants Nos. 3, 
4 and 5, Mula, Sawan and Roshan 
respectively were impleaded as defend- 
ants at the instance of Muhammada 
mortgagee, the principal defendant in 
the case. The most important prelimi- 
nary question raised in defence of 
Muhammada was that Musammat Ajjan 
had no right to succeed to the property 
after the. death of her brother Shera 
as against the collaterals. The Court 
of first instance gave effect to this plea 
in defence and dismissed the suit. The 
lower Appellate Court has taken a differ- 
ent view as to the rights of the plaintiff 
and has granted a decree for redemp- 
tion. Muhammada, the mortgagee, has 
come up in second appeal and it has 
been urged on his behalf that the 
crucial point in the case as to the right 
of the plaintiff to succeed after her 
brother bas not been decided and that the: 
lower Appellate Court has granted to the 
plaintiff a decree upon an untenable 
ground. There is force in this argument, 
for L. find that the lower Appellate Court. 
has granted a decree to the plaintiff solely : 
on the ground that after the death of 
Musammat Jiwani the plaintiffs name 
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was ‘also entered ‘in the’ mutation ré- 
gister along with that of her brother 
Shera as a successor of Musammat 
Jiwani. This is what the- learned Judge 
says in his judgment, “I have observed 
. above that Musammat Ajjan, the 
' plaintiff in the present case, not only 
was permitted to inherit the estate after 
the death of her brother, Sher Muham- 
mad, but. was jointly entitled to it 
according to the mutation effected on 
the death of her mother, Musammat 
Jiwani, and no objection to that muta- 
tion has yet been made by any of the 
collaterals. Musammat Ajjan even if 
she be held by virtue of the authority 
of the obitur dictum in Jannah v. 
Abdulla (1) as not entitled to succeed 
to her brother's share, is at least by 
virtue of her joint succession to the 
estate of her mother, a co-mortgagor, 
qua the mortgage now sought to be 
,redeemed and as such she is entitled 
to redeem the whole mortgage." 

'This finding cannot be sustained. The 
plaintiff without showing that she had a 
right of succession against the collaterals 
is not entitled to a decree. 
Judge of the Court below was apparently 
of opinion that the question as to whether 
Musammat Ajjan had preferential right 
of suecession need not be tried in this 
suit for redemption and may properly 
be left over to be decided in a separate 
suit between the collaterals and Musam- 
mat Ajjan. In my opinion this view 
is not correct. 

The defendant-appellant Muhammada is 
certainly entitled to object to aredemp- 
tion being claimed by any one except 
the original person. The case has not 
been tried properly. 

- I accordingly set aside the decision of 
the lower Appellate Court upon this 
preliminary point and remand this case 
to that Court under O. XLI, r. 23 with the 
direction that it be placed upon its 
original number in the register of pend- 
ing appeals and disposed of according 
to law. , Costs will abide the result. 
Order set aside. 


ZK. 
wi 32 Ind. Cas, 817; 4 P. R. 1916; 25 P. W.R. 
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. PATNA HIGH COURT. 
Sgcoxp OIVIL APPEAL No. 7979 oF 1921. 
June 18, 1923. 
` Present:—Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Kulwant Sahay. 
CHAND RAY AND oTHERS—-DEFENDANTS 
—APPELLANTS ' 


versus " 
BHAGWATI CHARAN GOSWAMI AND 
OTHERS—PLAINTIFFS— RESPONDENTS. 

Chota Nagpur Tenancy Act (VI of 1908),s. 88 
—Record of Rights—Presumption af correctness, 
rebuttal of—Draft Record of Rights, entries in, 
admissibility of—Khanapuri and attestation pro- 
ceedings. 

A presumption of correctness only arises in 
favour of the finally published Record of Rights, 
and no such presumption arises in favour of the 
entries in the draft Re@rd of Rights. The pre- 
sumption attaching to the Record of Rights as final- 
ly published is, however, a presumpion which may 
be rebutted, and for this purpose itis perfectly 
legitimate to put in evidence the proceedings 
which led up to the finally published record, 
for instance the proceedings at the khanapuri and 
the attestation stages. [p. 328, col. 1.] 


Gulab Koer v. Ramratan Pandey, 27 Ind. Cas.’ 


229; 18 C. W. N 896, Saroop-Raiv. Srikant Prasad, 
55 Ind. Cas. 922; 2 U. P. L. R. (Pat) 49; 1 P. L. T. 
224, referred to. 2 : 

Second appeal from the decision of the 
Judicial Commissioner, Chota Nagpur, 
dated the 16th March 1921, modifying 
that of the Additional Subordinate Judge, 
Hazaribagh, dated the 8th December 
1919 


Mr. Coir Chandra Pal, for the Appel- 
]ants. ; 


spondents. 
JUDGMENT. 
Miller, C. J.—This is an appeal on 
behalf of the plaintiffs from a decision 
of the Judicial. Commissioner of Chota 


Nagpur overruling a decision of the 


Additional Subordinate Judge of Hazari- 
bagh. . 

The plaintiffs who are the respond- 
ents in this appeal are the landlords 
of certain lands of which the defend- 
ants, who are the appellants before us, 
are the raiyats. These lands included 
certain tanks and embankments which 
are the subject-matter of the suit. The 
tanks and embankments were entered 
in the finally published Record of Rights 
in ‘the name of the defendants and as 
part of their raiyat holding. The 
plaintiffs instituted the present ‘suit 


a 


Mr. Bankim Chandra De, for the Re- - 
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claiming a declaration that the tanks 
and embankments formed part of their 
gair mazrua lands and that thé defend- 
ants had no right or title therein. In 
the alternative they claimed thatif the 
Court should consider the defendants 
to be entitled to keep possession it 
might be adjudicated that the plaintiffs 
wére entitled to get yearly 4 maunds 
of fish from the “defendants by way of 
rent. The plaintiffs’ case was, as ap- 
pears from the judgments of the Trial 
Court and the lower Appellate Court, 
that these tanks had been built by 
their predecessors-in-interest and that 
they had never formed part of the raiyati 
holding of any tenant. “They had been 
used for the purpose of irrigation and 
the tenants had with their permission 
used the water for that purpose but 
that the right.in the tanks and em- 
bankments always remained with the 
landlords and had not passed to the 
tenants as’ part of their raiyati hold- 
ing. They further contended that in 
the ` year 1908 they had leased out these 
tanks to the defendants at a. yeaily 
rental of 4 maunds of fish. After the 
final publication of the Record of Rights, 
which described the tanks as part of 
the defendants’ raiyati holding they 
had ceased to pay their 4  maunds 
of fish yearly to the plaintiffs and hence 
‘this suit was brought. 

The learned Additional Subordinate 
Judge before whom the case came for 
trial dealt at length with the eyidence 
and criticized very minutely the evi- 
.denee given on behalf of the plaintiffs 
and eventually came to the conclusion 
that they had failed to make out their 
case and that the presumption arising 
from the Record of Rights had not been 
rebutted. 

The learned Judicial Genine 
on appeal also considered the evidénce 
‘and eame to the conclusion’ that the 
Additional Subordinate Judge had been 
hypercritical in his method of estimating 
the value of the plaintiffs" evidence and 
considered that the evidence given on 
behalf of the plaintiffs was sufficient to 
rebut the presumption arising from the 
Record of Rights. He accordingly varied 
the decree of. the: Trial Court and BOXE 
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.terms 


| arrived. 
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found that the tanks in question had in 
fact been let to the ratyats upon the 
of paying 4 maunds of fish 
per annum he passed a decree in favour 
of the plaintiffs to the effect that the 
tanks were to remain in the possession 
of the defendants but that they were 
liable to pay the agreed rent of 4 
maunds of fish to the plaintiffs. 

From that decision the defendants 
have. appealed and they contend that 
the learned Judge was wrong in law 
in coming to the decision at “which he 
If the matter rested there 
there could be no question but that 
this appeal could not possibly succeed. 
The questions which the learned Judge 
had to determine on appeal were purely 
questions of fact and we are bound by his 
findings of fact. But it is contended on 
behalf of the appellants that the learned 
Judge went wrong in considering at 
all what had taken place at the khana- 
puri and attestation stage of the prepara- 
tion of the Record of Rights and in ad- 
mitting as evidence for any purpose 
the decision of the Settlement Officer 
at the attestation stage, It is contended 
that having improperly admitted this 
evidence and having been influenced 
by it in his judgment his judgment 
cannot stand and that the case ought 
to go back again for re-hearing by the 
learned Judicial Commissioner. In sup- 
port of his contention the learned 
Vakil for the ‘appellants has relied 
upon certain cases: [Saroop Rai v. Sri- 
kant Prasad (1) and Gulab Koer v. 
Ramratan Pandey (2) and other similar 
cases] in which it would appear to have 
been held that the draft Record of Rights 
referred to in section 103B of the Bengal 
Tenancy Act is not admissible in evi- 
dence at all. The corresponding section 
of the Chota Nagpur Tenaney Act with 
which we are concerned in this appeal 
is section 83, The proposition thus 
broadly stated, I think, goes further 
than is warranted. It is quite true that 
no presumption arises in favour of the 
correctness of the draft Record of Rights. 


q EI Cas. 922; 2 U. P. L. R. (Pat) 49; 1 P. 
S 27 Ind. Cas. 229; 18 C. W. N. 896. 
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Such a presumption only arises in favour 
of the finally published record; and 


where it is necessary to prove a fact. 


such as the rent’ payable for a particular 
holding or any other fact recorded in 
the Record of Rights itis not sufficient 
to put in and rely upon the draft record 
as it is only the finally published record 
that carries any presumption with it, 
and so it has been held that in order 
to prove facts of that nature the draft 
Record of Rights is not admissible for 
that purpose. This, however, seems to 
me to go very far short of holding that 
the draft Record of Rights prepared under 
the Bengal Tenancy Act or under the 
corresponding .section of the Chota 
Nagpur Tenancy Act is totally in- 
admissible in evidence for any purpose. 
The presumption arising from the Record 
of Rights as finally published is a pre- 
sumption which may be rebutted and, 
to my mind, it is perfectly legitimate 
to put in evidence the proceedings which 
led up to the finally published record. 
In the present case it appears that there 
were disputes between the parties both 
at the khanapuri and at the attestation 
stage of the preparation of the record, 
and after those disputes the Settlement 
Officer made certain entries which appear 
in the draft Record of Rights. ‘There 
is nothing in the case to show that after 
that record was prepared there was any 
further dispute between the parties, 
upon the question inissue in this case, 
under section 83 of the Chota Nagpur 
Tenancy Act, and the argument is that 
the Record of Rights as finally published 
in fact contains an inaccurate entry of 
the actual rights of the razyats. It 
appears from the evidence that at the 
‘attestation stage as the learned Judicial 
Commissioner has stated in his judg- 
ment, the attestation officer commenced 
his order by stating that the tanks had 


been recently settled with Chandrai and- 


Chandrai had admitted payment of money 
to the landlords for the tanks. He, 
therefore, directed that the tanks should 
pe entered in the name of Chandrai 
and there is apparently a note upon 
the draft record to the effect that this 
appears to have been a recent settle- 
ment, From the evidence in-the case 
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and from a consideration of what took 
place during.the preparation of the 
Record of Rights the learned Judicial 
Commissioner came to the conclusion 
that the plaintiffs had established their 
case and that the evidence was sufficient 
to rebut the presumption arising from 
the finally published record and having 
regard to what had actually taken. place 
he considered that a slip had been made 
or that some misapprehension had occur- 
red in the mind of the officer who 
entered up the Record of Rights as finally 
published and that it had not been’ 
fully appreciated what the attestation 
officer had in fact decided upon the 
evidence before him. It is true that 
the attestation officer had ordered that 
the tanks should be entered in the name 
of Chandrai but had his intention been 
carried out they would only have been 
entered in the name of Chandrai not 
as part of his raiyati holding but as 
held by him under the lease granted 
in 1908. In these circumstances it seems 
to me.that the learned Judicial Commis- 
sioner was quite justified in considering 
from the verbal evidence in the case, 
coupled with the evidence of the attes- 
tation proceedings, that the plaintiffs’ 
case had been made out and that the 
Record of Rights was wrong. Ialso think 
that -he was perfectly justified in look- 
ing at ‘the draft record which, as he 
pointed out, entirely corroborated the 
plaintiffs case. For these reasons I 
think that this appeal must be dismissed 
with costs. 
Kalwant Sahay, J.—I agree. 
Z. K. Appeal dismissed. 


RANGOON HIGH COURT. 
First CIVIL APPEAL No. ll or 1923. 
June 4, 1923. 

Present :—Sir Sidney Robinson, Kr., 
Chief Justice, and Mr: Justice May Oung. 
MAHOMED MOOSA—Puarntirr-- ^ 

APPELLANT | 


versus 
GOOLAM RASSOOL AND ANKOTHER— 
DEFENDANTS—RESPONDENTS. | 
Rangoon Rent Act (Burma Act II of 1920), s, iQ 
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: MEHR DIN V. BRIJ LAL. 
— Premises, required by landlord --Motive to ruin 
tehant——Ejectment of tenant... i 

Under the Rangoon Rent Act all that a landlord 
has to do. in order to obtain a decree for eject- 
ment against his tenant is to satisfy the Court 
that he reasonably requires 
occupation by himself. The fact that he is 
also actuated by a desire to ruin the tenant by 
ejecting him is immaterial. 


JUDGMENT.—This is an appeal 
from a decree dismissing the plaintiff's 
suit for ejectment of the defendants who 
are his sub-tenants. The learned Judge 
in the Court below after considering the 
plaintiff's business needs, says—‘If there 
were no other facts in the case, I would 
have.to hold that the electrical business 
wsa a bona fide and substantial one, and 
that the evidence did indicate that it 
would not be unreasonable for the plaint- 
iff to seek increased space." 
sidering the evidence, we agree with this 
view. Plaintiff started a restaurant on’ 
the premises, and he also had a hosiery 
business. He required: further space, 
and he hired the rest of ground floor 


from his, landlord and let a portion of . 
Then his hosiery busi- 


it to defendants. 
ness was not successful, and he sold 
the stock at a loss. About that time 


one Ali Akhtar, who had been a partner’ 


of the defendants, quarrelled with them 
and left them, and he at once joined the 
plaintiff and induced him to start an 
electrical accessory business similar to 
that being run by the defendants. 


. Plaintiff alleges that the business has. 


been a success, that it has increased, 
that he has stock to the ‘value of 
Rs. 15,000 to Rs. 20,000 and that he needs 
more space to show off his goods and to 
meet the needs of the expanding busi- 
ness. He is supported by his book of 
accounts, and there is no evidence on the 
other side on which to differ from a 
conclusion which appears to us to be 
reasonable and probable. 2 
What the Act requires is that thé 
plaintiff should satisfy the Court that he 
bona fide and reasonably requires the 
premises for the occupation by himself. 
That. has been established in this case 
but the learned Judge in the Court 
below, after considering the litigation be- 
tween the parties and the ill-feeling that 
exists between them has held that his 
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the premises for: 


allow the defendants 


After con- 
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motive in seeking to eject the defend. 
ants cannot be bona fide. Whatever 
his original motive may have been, the 
only requirement of the Aot is that he 
should honestly and reasonably require 
these premises for his own use. He 
does so require them, and even if he is 
actuated by a desire to ruin the defend- 
ants so long as he establishes the 
requirement of the Aot, he is entitled 
to & decree. 

The decree of the Court below will 
be reversed, and the appeal accepted. 
A decree will be given to the plaintiff 
for possession of the premises by eject- 
ment of the defendants and we will 
until the 31st 
August next to remove'from the premises 
and find new ones on their undertaking 
to pay the rent that they had been 
formerly paying regularly to the plaint- 
iff. Defendants to pay plaintiffs costs 
throughout ^ 


N. H. Appeal allowed. 


LAHORE HIGH COURT. 
Second Crvin APPEAL No. 691 or 1922. 
“~~ * November 7, 1922. 

Present :—Mr. Justice Abdul Raoof. 
MEHR DIN—DszcnEE-HoLpER—PLAINTIFE 
—APPELLANT 

À versus . 

BRIJ LAL AND OTHERS—J UDGMENT- 
DzsgToRS—DEFENDANTS— RESPONDENTS. 
Pre-emption decree, compliance with—Amount 

deposited less than decretal amount—Calculation 
made by officer of ‘Court. 

Plaintiff obtained a decree for pre-emption and 
in execution of the decree made an application. 
for permission to deposit the decretal amount. 
On the back of this application certain calcula- 
tions were noted and after deduction of costs 
allowed to the plaintiff the nett sum payable by 
the plaintiff was arrived at. It did not appear 
who had made these caleulatione and whether it 
was done _ under the authority of the Court. 
Plaintiff paid into Court the balance thus 
arrived at, but it was subsequently discovered 
that the amount deposited was short of the nett 


pecretal amount by onẹ rupee: 
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Held, that the. plaintiff had. failed to comply 
with the terms of the decree and his suit must, 
, therefore, be dismissed. |p. 330, col. 2.] 

Prabhu v. Nihala, 36 Ind. Cas. 183; 123 P. W. R. 
1916; 72 P. L. R. 1917, Gaya Bakhsh Singh y. 
Tilak Singh, 28 Ind. Cas. 379; 2 O. L. J. 151, 
Hirdey Narain v. Alam Singh, 48 Ind. Cas. 353; 
41 A. 47; 16 A. L. J. 892, Kanhaya Lal v. 
Mohammad Shafi Khan, 18 Ind. Cas. 600; 3 P. W. 
R. 1913; 141 P. L. R. 1913, Nathu Khan v. Gulab 
Khan, 64 Ind. Cas. 242, referred to. i 

Second appeal from an order of the Dist- 
rict Judge, Hoshiarpur, dated the 2nd 
December 1921 reversing that of the 
Munsif First Class, Dasuya, dated the 


17th June 1921. 

Mr. Tirath Ram, for the Appellant. 

Mr. Fakir Chand, for the Respondents. 
` JUDGMENT.—The appellant ob- 


tained a decree for pre-emption in which 


the date fixed for payment of the pre- 
emption money, viz, Rs. 155 was the 
94th February 1921. On the 22nd 
February 1921 the decree-holder made 
an application offering to deposit the 
amount payable to the vendees under 
the decree. A prayer was appended to 
the effect that the costs of the suit 
and costs of execution be allowed by 
attachment. On the 23rd February 
1921 the Execution Court made the 
following order: Awwal zar-i-shufa 
dakhil kiya jave aur kharcha waza kiya 
jave, kal pesh ho” 4 

On the back of the petition the follow- 
ing calculation is found to be noted :— 


Rs. 155-0-0 Payable under the decree. 

Rs. 31-0-0 Already deposited as 1-5th. 

Rs. 124-0-0 

Re. 25-4-0 On account of the costs of 
the suit. 

Rs. 98-12-0 .— ES i 

Re. 1-0-0 Execution costs. 

Rs. 97-12-0 


After making these deductions the 
þalance shown was Rs. 97-12-0. On the 
23rd February 192} the decree-holder 
deposited this balance of Rs. 97-12-0. 
Execution of the decree was allowed and 
the decree-holder was given. possession 
under the decree. The judgment-debtor 
then applied. for possession of the 
property by restitution on the ground 
that the full amount of the pre-emption 
money had not been deposited, alleging 
that the decree-holder ought. to have 
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deposited Rs. 98-12-0 instead of Rs. 97-12 0 
thus showing that the amount deposited. 
fell short by one rupee. This contention 
was put forward on the ground that the 
decree-holder was not entitled to deduct 
anything on account of the costs of 
the execution of the decree. The décree- 
holder -relied on the order of the 23rd 
February 1921, and. contended that 
according to it he had been allowed to 
deduct all the costs of the suit and the 
exectition proceedings. The Execution 
Court accepted the contention and re- 
jected the application for restitution. 

An appeal was preferred to the lower 
Appellate Court which took a different 
view from that taken by the Execution 
Court and, holding that the amount 
deposited fell short by one rupee, allow- 
ed the application for restitütion and 
ordered ‘that the property be delivered 
back to the judgmient-debtor. 

Against this Appellate Court's order 
the present appeal has been preferred 
by the decree-holder and Mr. Tirath 
Ram, Counsel for the . appellant, has 


'Gontended that, inasmuch às the mistake 


in the calculation had been made by 
an officer of the Court, the decree- 
holder ought not to have suffered by that 
mistake. In support of his contention 
he has relied upon the cases of Parbhu 
v. Nihala (1) and Gaya Bakhsh Singh 
v. Tilak Singh (2). The cases relied 
upon can hardly have any bearing 
upon the precise point arising in the 
present case. In those cases the whole 
amount had been deposited, but through 
the act of the Court the deposit could 
not be made within time and it was 
held that the decrée-holder was not 
responsible for the delay. Had it’ not 
been for the action of the officials of 
the Court full amount would have 
been deposited in time, as in fact 
tender had been made of the full amount 
within time. l 
Mr. Fakir Chand, Counsel for the 
respondent judgment-debtor, où the 
other hand has relied upon the case 
of Hirde Narain v. Alam Singh (3) 


(1) 36 Ind. Cas. 183; 123 P. W. R. 1916; 72 P.L. 
R. 1917 is 


(8) 28 Ind. Cas. 379; 2 O.. L. J. 151. 
(3) 48.Ind, Cas. 353; 41 A. 47; 16 A. D. J. 892, ` 
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in which an attempt was made to lay 
down a general rule applicable to such 
eases. In addition to this case the 
learned: Vakil has also relied upon the 
cases of Kanhaya Lal v. Mohammad 
Shafi Khan (4) and Nathu Khan v. Gulab 
Khan (5). The learned Judge of the 
Court below has based his decision 
mainly on the rule laid down in Kanhaya 


Lal v. Mohammad Shafi Khan (4) above. 


referred to. In my opinion the view 
taken by the lower Appellate Court is 
correct. Moreover, in this particular 
case, it cannot be said with certainty 
which of the officials of the Court had 
made the calculation on the back of the 
petition and whether it was made 
‘under the authority of the Court. In 
this case the decree-holder has to thank 
himself for his carelessness. 

The appeal fails and is dismissed with 
costs. 

Z. K. Appeal dismissed. 
(D 18 Ind. Cas. 600; 3 P. W. R. 1913; 141 P. L. R, 


913. 
(5) 64 Ind. Cas. 242. 


LAHORE HIGH COURT. 
First Orvin APPBAL No. 2984 or 1917. 
July 10, 1922. 

Present :—Mr. Justice Scott-Smith and. 

Mr. Justice Brasher. De 


HASSAN MUHAMMAD AND ANOTHER— ` 


DEFENDANTS—APPELLANTS 
. versus 
MAHANDA alias MUHAMMAD DIN 
AND OTHERS—PLAINTIFFS AND Mussammat 
RESHAM BIBI—DzFENDANT— 
RESPONDENTS. 
Custom-Alienation by widow—Necessity, proof 
of—Debts due by husband—Small "portion not for 


necessity—Sale, whether should be converted into: 
e 


mortgage. 

A widow has power, under the Customary Law 
‘of the Punjab, to mortgage her husband's estate 
in order to pay off his just debts. [p. 332, col. 1.] 


“TA sale of immoveable property by a limited owner ' 


ought not to be converted into a mortgage merely 

because a trifling portion of the consideration was 

.paid in cash for current expenses and is not 

proved to have been for necessity. There is no 

radical difference in cases of this sort between a 

sale by: a male owner and a sale by a widow, [ibid.] 
Oase-law referred to, 
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Mr. G. C. Narang, for the Appellants. 
Mr. Beni Parshad Khosla, for the Re- 
spondents, 


JUDGMENT.—The plaintiffs-re- 
spondents, reversioners of Lodha, sued for 
a declaration that a. sale of land effected 
by his widow, Musammat Resham Bibi, 
for Rs. 2,500 on the 24th May 1911 
should not affect their reversionary rights, 
it being alleged that the sale was with- 
out consideration and valid necessity. 
The learned Subordinate Judge found 
that out of the amount of consideration 
Rs. 2,387-7-0 was raised for consideration 
and valid necessity. He stated, however, 
in his judgment that there was no justi- 
fication for the sale, as the previous 
debts due by Lodha could easily have 
been, paid off by making a further mort- 
gage of the land and that the land was 
of much more value than the price at 
which it had been sold. He, therefore, 
passed a decree to the effect that the 
sale of the land should be binding on 
the plaintiffs as a mortgage to the ex- 
tent of Rs. 2,387-7-0 only. From this 


order the defendants vendees have ap- 


pealed and there are cross-objections by 
the plaintiffs who ask for a declaration 
that the sale should not affect their 
reversionary rights to any extent. 


We may clear the ground by first dis- 
posing of the  cross-objections. Mr. 
Khosla, when we asked him, stated that 
he disputed the items of Rs. 873-4-0 and 
Rs. 1,043 which will be found set forth 
in the judgment at page 27 of the paper- 
book “A” printed at the instance of the 
appellants. That printed at the instance 
of the respondents we call "B." Now, 
as regards the item of Rs. 1,083, the 
learned Subordinate Judge states that it 
has been clearly proved by the evidence 
of Kirpa Ram and Sant Ram (D. Ws. 
Nos. 16 and 18) which is supported by 
their account books and the bond pro- 
duced by them. Mr. Khosla has not 
attempted to show us any reason why 
we should not accept the ewidenee of 
Kirpa Ram and Sant Ram which more- 
over his clients have not had printed. 
In our opinion this item has been 
rightly allowed. 
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As regards the two decrees passed in 
favour of Ganpat on account of Lodha's 
debts, Counsel contends that as Lodha, 
himself did not charge his estate with 
the payment of those sums, they could 
not have been recovered from his estate 
after his death as ruled by the Full 
Bench in the case reported as Jagdip 
Singh v. Bawa Narain Singh (1). He, 
therefore, argues that there was no ne- 
cessity for the widow to pay them off 
by mortgaging his estate. Now. the 
authority of Jagdip Singh v. Bawa Na- 
rain Singh (1) which was approved in 
Mikor v. Chhaju Ram (2) cannot be 
disputed, but the Full Bench never laid 
down, nor has it been laid down in 
any ruling of this Court or of the 
Cheif Court so far as we are aware, 


that a widow cannot alienate her 
husband’s land after his death to pay 
off his ‘just debts. In Art. 62 of 


-Rattigan’s Digest of Customary Law 
it is stated that every person hav- 
ing an interest in property, whether 
absolute or asa life tenant, e. g, widow 
can sell or mortgage such property for a 
necessary purpose, and Art. 63 details 
various instances of what is a necessary 
purpose within the meaning of Art. 62 
One of these is to discharge ancestral 
debts or, debts incurred for family ex- 
penses’ or just antecedent personal debts 
not incurred for an immoral purpose. 
"Under these circumstances we have no 
hesitation in holding that the widow 
had the power to mortgage her husband's 
estate in order to pay off his just debts. 
There is, therefore, no force in the cross- 
‘objections. 

As regards the vendee’s appeal Mr. 
‘Narang points out that the sale was 
‘made not only to pay off a previous 
mortgage’ amounting to Rs. 1,442, which 
the vendees themselves held, but to pay 
‘off the deerees held by Ganpat.. He 
urges that there is no proof that the 
money required for these purposes could 


have been raised by a fresh mortgage. 


He further urges that the lower Court, 
having fqund that Rs. 2,387-7-0 out of 


(1) 15 Ind. Cas. 866; 4 P. R. 1913; 160 P. W.R. 
1912; 173 P. L. R. 1912 (P. B.). 
(2) 49 Ind. Cas. 281; 17 P. R. 


1919; 6 P. W. R. 
1919 (F. B.) l MA 
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the full consideration of Rs. 2,500 was 
raised for necessity, should not have 
converted the sale into a mortgage. He 
urges moreover that out of the amount 
disallowed Rs. 50 was spent on stamp 
for the deed and. registration expenses 
and that even ifafresh mortgage had 
been made, a considerable portion of 
this money would have been required 


for the execution of a new mortgage 


deed. He, therefore, contends, and right- 
ly so, that only a very small fractional 
portion 'of the total consideration for 
the sale can be said not to baye been 
proved to have been raised for necessity. 
He cites Badri Mal v. Gopal (3) in 
which it was held that the sale of im- 
moveable property by a limited owner 
ought not to be converted into a mort- 
gage merely because a trifling portion 
of the- consideration was paid in cash 
for current expenses and was not proved 
to. have been for necessity. He also 
refers to Wadhwa Mal v. Wadhwa (4) 
where a sale was upheld in spite of the 
fact that Rs. 400 out of the total con 
sideration of Rs. 2,390 was not found 
to have been raised for necessity. He 
also referred to the cases reported as 
Felaram Roy v. Bagalanand Banerjee (5) 
and Lala Chatranarain v. Uba Kunwari 
(6) which are authority for the proposition 
that an alienation by a Hindu. widow 
in payment of a prior debt should not 
be set aside merely because the con- 
sideration of the sale exceeds the debt 
due. We do not think there is any 
radieal difference in eases of this sort 
between a sale by a male owner and by a 
widow and we think the principle 
enunciated in Badri Mal v. Gopal (3), 
Wadhwa Mal v. Wadhwa (4) and. other 
rulings should be followed in the present 
case. The learned Subordinate Judge 
has referred to Rajindra Singh v. Abdul 
Ghani (T) but that was a case in which 
it was held that a widow was not com- 
petent to convert a mortgage by way of 
conditional sale into à sale for the same 


(3) 130 P. R. 1906; 100 P. L. R. 1907. 

soft) 8 P- R. 1905; 144 P. L. R. 1908; 33 P. W. R. 
©) 6 Ind. Cas. 207. . 
» 1B. L, R. A. C. J. 201; 1 Ind. Dec. (x. s.) 252 
(7j 40 Ind. Cas. 63; 25 P. R, 1917... : 


< 
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amount without receiving any further 
consideration for doing so. The case is 
. not on all fours with the present one 
and it is not of any help to the respond- 
ents. 
: Another reason which the learned 
Subordinate Judge gives for converting 
the sale into a. mortgage is that the 


land is of much more value than the’ 


price at which it has been sold. Now, 
it appears that since the sale a canal 
has been dug and the land has now 
become canal irrigated and is worth 
. very much more than it was at that 
time. The evidence of the patwari 
printed at page 23 of paper-book “B” 
bears this out. His answer No. 4 (e) at 
page 24 shows that in 1911, i. e. the 
year of the sale, the annual income of 
the land was Rs. 132 and after that 
‘the income became Rs. 700 on account 
of the introduction of the canal. Now, 
if we take the value of the land at 16 
times the annual net profits, which 
appears to be a fair, way of calculating 
it, it appears that at the time of the 
sale it was probably not worth so mucli 
as Rs. 2,500 whereas now it probably 
exceeds Rs. 10,000 as valued in the plaint. 
There is no evidence on the record to 
show that the value of the land at the 
time of the sale exceeded the price 
entered in the deed of sale. We, there- 
‘fore, hold that there is no sufficient 
justification in the present case for 
converting the sale into a mortgage. 

We accordingly accept the appeal and 
setting aside the order of the lower 
Court we dismiss the plaintiffs’ suit 
'with costs in both the Courts. The 
‘eross objections of the plaintiffs are 
dismissed, 


Z. K. Appeal allowed. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL APPEAL No. 324 or 1922. 
September 14, 1923. 
Present :—Mr. Dalal, J. C. 
Thakurain LACHMI KUER— 
PLAINTIFF—APPELLANT 
versus 
UMRAO SINGH AND OTHERS— 
DREFENDANTS— RESPONDENTS. 
Res judicata—Pre-emption—Rival swits-—Decree, 
identical, in each suit—Appeal by superior pre- 
emptor from decree in his suit only, whether 
competent. 
. There were two pre-emption, suits in respect 
of the same transfer and the plaintiff in each 
suit was made a defendant in the other 
Eventually decrees were passed in both suits 
which were identical in terms and which gave 
the superior pre-emptor the right to obtain 


‘possession of the property on payment of a 


certain sum, and on his default the same right 
was given to the inferior pre-emptor. The superior 
pre-emptor filed an appeal from the decree in 
his suit only praying for a reduction of the 
amount payable by him under the decree: 

Held, that the decree in the rival suit was as 
binding on the superior pre-emptor as the decree 
in his own suit, and as no appeal had been filed 
against that decree it had become final and 
operated as res judicata and the superior pre- 
therefore, could not proceed, 
[p. 334, col. 2.] 

Zaharia v. Debia, 7 Ind. Oas. 156; 33 A. 51; 7 A, 
L. J. 861, Balkishan v. Kishan Lal, ll A. 148; A, 
W. N. (1889) 42; 13 Ind. Jur 309; 6 Ind. Dec. (x. s.) 
523, Mariamnissa Bibi v. Joynab Bibi, 33 C. 1101; 
10 0. W. N. 934; 4 C. L. J. 149, Gururajammah 
v. Venkata  Krishnamma Chetti, 24 M. 350, 
referred to. 

Lalta Baksh Singh v. Ganga Bakhsh Singh, 43 
Ind. Cas. 219; 20 O. C. 290; 5 O. L. J. 135, distin- 
guished. 

Appeal against the decree of the 
District Judge, Fyzabad, dated the 25th 
July, 1922, upholding that of the Addi- 
tional Subordinate Judge, Fyzabad, 
dated the 8th December 1921. 

Messrs. Niamat Ullah and Haider, 
Husain, for the Appellant. 

Mr. A. P. Sen, for Respondents Nos. 5 
to 7. 


JUDGMEN'T.—The learned Counsel 
for the plaintiff-bappellant desired that 
the appeal may be referred to a Bench, 
but in my opinion the matter is covered 
by authority and simple amd does not 
require reference to a' Bench of two 
Judges. 

Two pre-emption suits were brought; 
one by Thakurain Anpurna Kuar on 
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21st March 1921, and the other by the 
plaintif-appellant Thakurain Lachmi 
Kuar on 14th June 1921. They both 
related to the same property and arose 
out of the same transfer. The plaintiff 
in each suit was made'a defendant in 
theother. As the questions at issue 
were the same the suits were jointly 
tried and decided on Sth December 
1921. A decree in indentical terms 
was passed in both suits in terms laid 
down in ©. XX, r. 14 of the Code 
of Civil Procedure: “Where the Court 
has adjudicated upon rival claims to 
pre-emption .the decree shall direct, if, 
and, inso far as the claims decreed are 
different in degree, that the claim _ of 
the inferior pre-emptor shall not tàke 
effect unless and until the superior 
pre-emptor has failed to comply with 
the said provisions." In the plaintiff's 
suit possession was decreed in favour 
of the plaintiff on deposit of a certain 
sum within a time specified, and on 
her failing to do so Thakurain An- 
purna Kuar was given an opportunity 
within a. stated. time to deposit the 
said sum and on her failing to do so 
the suit was to be dismissed. In the 
other suit. also a: decree for possession 
was: given to Thakurain’ LachmiKuar, 
defendant No: 8, of that suit on: her de- 
positing. the said sum within a stated time 
and on her failing to do so opportunity 
was. given tœ the plaintiff of that suit 
Thakurain -Anpurna Kuar to deposit 
that sum within a stated time and on 
her failing, the suit of the plaintiff 
Thakurain Anpurna Kuar was to stand 
dismissed. Thus there were two decrees 
in favour of the plaintiff to mature’ on 
her depositing a certain’ fixed sum within 
a certain period. She deposited the sum 
within time as required and then ap eal- 
ed to the District Judge: from the- decree 
in her suit only. The decree in the suit 
of Anpurna Kuar, which was to the 
effect that plaintiff Musammat Lachmi 
Kuar who was ‘defendant No. 8 im that 
guit, was ‘to obtain sepu RR 
sty only on depositing a cerbal : 
SU etse Gaal: In the Court of the 
District Judge the plaintiff objected 
tothe amount of sale-consideration: fixed 
- ‘py the Court of. first instance. The 


“INDIAN CASES. 


[1994 
vendee replied that that question 
could not be re-opened because a 
decree existed in the case of Tha- 


kurain Anpurna Kuar by which the ` 


plaintiff was bound to pay this sum 
before. she could obtain possession. 
That decree finally adjudicated the rights 
of the parties and fixed Rs, 2,089 to be 


“the price of the property. The District 


Judge, therefore, could not reduce that 
price. This contention was: accepted by 
the learned Judge who thereupon dis- 
missed the plaintiffs appeal. This is 
a second appeal from the decision of 
the learned District Judge. 

I agree with the opinion of the lower 
Appellate Court. The learned Counsel 
for the appellant argued as if a decree 


for possession was passed only in the- 


plaintiffs suit in the plaintiffs favour 
and no decree in plaintiffs favour was 
passed in the competing suit. He 
argued.that the other decree was vacated. 
I fail to understand how that can be. 
There would have been force in’ the 
argument ifthe decree in Anpurna Kuar's 
ease had been so worded that on 
Thakurain Laclimi Kuar depositing the 
sale price fixed. by the, Court within the 
time specified Thakurain Anpurna Kuar's 
suit may stand dismissed. If that had 
been the wording ofthe decree in the 
competing suit there would have been 
justification im saying that on deposit 
of the sale price fixed by the Court no 
operative decree existed in Thakurain 
Anpurna Kuar’s case. Such, however, is 
not the case. Both the decrees are in 
identical: terms arid both are in favour 
of the plaintiff. One is as much. opera- 
tive in favour of the plaintiff as the 
other. It will be reducing legal proceed- 
ings to a farce to have two decrees 
existing simultaneously, one giving pos- 
session-to the plaintiff on deposit of 
Rs. 2,089 and the other on deposit of 
a smaller sum. The point has been 
considered in great detail in the Full 
Bench ruling of the Allahabad High Court 
[Zaharia v. Debia (1).] The learned Chief 
Justice relied upon the case of Balkishan 
v. Kishan Lal (2) and observed :—"It was 

(D 7 Ind. Cas. 156; 33 A. 51; 7 A. DL. J. 861. 

2)11 A. 148; A. W.N. (1889) 42; 13 Ind. Jur, 
399; 6 Ind, Dec. (x. s.) 523, 


H 
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held that the rule of res judicata con- 
‘tained in section .13 of the Code 
‘applies equally -to appeals and miscel- 
laneous proceedings as to original suits ; 
that having regard to its main object, 
so far asit relates to the re-trial of an issue, 
it refers, not. to the date of the commence- 
ment of the litigation but to the date 
when the Judge is called upon to decide 
the issue, and that where after the 
“commencement of the trial of an issue 
a final judgment upon the same issue 
in another case is pronounced by a 
competent Court (theidentity of parties 
and other conditions of section 13 being 
fulfilled) such, judgment operates as res 
.judicata upon the decision, original or 
appellate, of the issue in the later litiga- 
tion.” He agreed in the view expressed 
by Mr. Justice Rampini at page 1107 
of the report in 33 Calcutta Mariamnissa 
Bibi v. Joynab Bibi (8) The observa- 
tions of the learned, Chief Justice are 
pertinent here and may be quoted 
in full :— 

“In Mariamnissa Bibi v. Joynab Bibi 
. (3) the facts were these: Two Muham- 
madan co-widows—Mariamnissa Bibi and 
Joynab Bibi brought two separate suits 
for the. recovery of their dowers from 
the estate of their deceased. husband. 
A question was raised in these suits 
whether two houses belonged to the 
estate of the husband. By consent of 
the parties the Subordinate Judge tried 
both the suits together and disposed of 
them in one judgment, it being found 
that the two houses belonged to Mariam- 
Tniss& as lier separate property. Two 
separate decrees were drawn, up in ac- 
cordance with that judgment. The other 
widow, Joynab, preferred an appeal 
against the decree in her own suit 
mainly on the. ground, that the conclusion 
arrived at by the Subordinate Judge 
in the suit of Mariamnissa Bibi respecting 
the title to the two houses was erroneous, 
but no appeal was preferred in Marim- 
nissa's suit. At the hearing of. the 
appeal a question was raised'on behalf 
of Mariamnissa that the judgment in 
her suit not, haying heen appealed against 
operated as res judicata. It was held’ by 
‘Ghose, C. J., and Harington, Ji, (Rampini, 
[Ol 33 C, 1101; 10C. W. N. 934; 4 C. L. d, 148, 
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J. dissenting) that there was no bar of 
res judicata. ` Rampini, J. in his judg- 
ment referring to section 13 of the 
former Code observes, at page 1107 of 
the report :—'It has also been said that 
the words 'former suit' in section: 13 
cannot relate to Mariamnissa Bibi's suit, 
as both suits were tried simultaneously 
and disposed of by one judgment. But 
there were two distinct suits, two sets 
of pleadings and issues, and though 
the two suits were disposed of by one 
judgment, this is an irregular procedure 
sanctioned only by consent but not 
expressly allowed by. any section of the 
Code of Civil Procedure. In the eye 
of the law there were two judgments, 
one in each suit, though the Subordinate 
Judge may have delivered the same 
judgmentin both suits. Hence there were 
necessarily two appeals. Mariamnissa 
Bibi's suit was certainly the one firstinsti- 
tuted, but, be that as it may, as laid. down 
in Gururajammah v. Venkatakrishnama 
Chetti(4) it is the date of the decision which 
determines which.is the 'former' and whieh : 
is the ‘second’ suit, and. Mariam Bibi's suit 
was certainly finally decided on the 30th 
November 1903, while Joynab's suit is 
still pending final decision in this appeal. 
I, therefore, consider that Abdul Majid 
v. Jew Narain Mahto (5) was wrongly 
decided, and I would accordingly refer 
the question of the correctness of the 
decision.in it to a Full Bench.’ I'agree 
in this view," 

In the same case Mr. Justice Chamier 
pointed out that in the absence of a 
provision enabling the Court to con- 
solidate suits and appeals and pass 
one judgment and one deeree instead 
ofas many judgments and decrees as 
there are suits or appeals there can be 
no escape from tlie conclusion that in 
& case like tlie present tlie appellant 
must file two appeals if she wishes to 
avoid the bar of res judicata. The learned 
Counsel for the appellant referred the 
Court to, the decision of this Court 
reported as Lalta Bakhsh Singh v. Ganga 
Bakhsh Singh (6). The question for con- 
sideration there was essentially different, 

(4) 24- M:: 350. 

(5) 16.C. 233; 8 Ind. Dec. (N. s.) 154. 

(6) 43 Ind. Qas, 219; 200, C. 290; 3 O: L: J. 133, 
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.Às the heading shows there were. two 
: appeals before the Court, so the deci- 
sions in both the suits were re-opened 
here. There can be no question of res 
judicata under such circumstances. 

The appeal fails and I dismiss it with 
costs. 

Z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Crvin AppEsn No. 1036 or 1922. 

: December 12, 1922. 
Present:—Mr. Justice Broadway. - 
JOTI PARSHAD AND OTHERS— 
DEFENDANTS—APPELLANTS 
i versus 
RAHMAT ALI AND OTHERS—PLAINTIFFS— 
wi RESPONDENTS. ` 

Mortgage—Redemption, suit for—Sale in favour 
of mortgagee—Burden of proof—Punjab Land 
‘Revenue Act (XVII of 1887) s. Revenue 
“ Records, entriés in—Presumption. 

In a suit for redemption of a mortgage the 
onus lies on the plaintiff to prove the mortgage 
in the first instance. If the defendant admits the 
"factum of the mortgage and pleads a subsequent 
“sale of the equity of redemption in his favour, 
.the onus is shifted on to him to prove the sale. 
If he produces and proves entries in the Revenue 
. Records in his favour, a presumption of correctness 
attaches to such entries under section 44 of the 
: Punjab Land Revenue Act, and the onus is again 
‘shifted to the plaintiff to prove that in spite of 
< these entries the mortgage was subsisting on the 
. date of suit. : > 

Second appeal from an order of the 
‘Senior Subordinate Judge, Ambala, dated 
‘the 26th January 1922, reversing that of 
the Munsif, First Class, Jagadhari, dated 
the 28th November 1921. . 
^ Mr. Shamair Chand, for the Appel- 
lants. ] 

Mr. N. C. Mehra, for the Respondents. 

JUDGMENT.—This second appeal 
has arisen out of a suit for the redemp- 
tion of certain trees standing in agricul- 
“tural land in Mauza Amadalpur in the 
‘Ambala District. The plaintiffs allege 
' that the said trees had been mortgaged 
by their ancestor to the predecessors-in- 
title of the defendants for Rs. 63 under 
‘a registered mortgage-deed dated 13th 
"March 1861., 

'' The defendants admitted the mortgage, 
"but pleaded that some 25 years before 
guit the said trees had been. sold to them. 


"The Trial Court held that the onus of © 
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proving that the mortgage was subsisting 
on the date of the suit lay on the 
plaintiffs and had not been discharged. 
The suit was accordingly dismissed. The 
plaintiffs preferred an appeal to the 
Senior Subordinate Judge, who, without 
going into the evidence in the case, held 
that the onus had been wrongly placed 
on the plaintiffs and that it was for the 
defendants to prove the purchase by 
them as alleged. The lower Appellate 
Court noticed that according to the jama- 
bandis from 1887 to 1918 the ownership 
of these trees was shown as vesting in the 
defendants, but omitting to realize that 
under section 44 of the Land Revenue 
Act, 1887. a presumption arose as to the 
correctness of these entries, remanded 


the case to the Trial Court under O. XLI, 


r. 23, to enable the defendants to pro- 
duce evidence in support of their case, 


Against this order of remand the defend- 


ants have come up to this Court through 
Mr. Shamair Chand and I have heard 
Mr. Nihal Chand Mehra on behalf of the 
plaintiffs. : 

It is no doubt correct that the onus 


lay on the plaintiffs to prove the mort- - 


gage in the first instance. This onus 
was discharged by the admission of the 
defendants as to the factum of the mort- 
gage. It then lay on the defendants to 
prove that they have acquired the owner- 
ship of the property mortgaged, and’ 
this they proceeded to do by productionof 
the Revenue Records containing entries 
in their favour. Under section. 44 of the 
Land Revenue Act, 1887, a presumption 


‘of correctness attaches to these records 


and it seems to me that on théir produc- 


tion and proof the onus would again shift 


on to the plaintiffs to prove that in spite 
of these entries the mortgage was sub- 
sisting on the date of the suit. The 
lower Appellate Court has not con- 
sidered the evidence on the record from 


‘this ‘point of view and I accordingly 


accept this appeal, set aside the order of 
remand and return the case to the Senior 
Subordinate Judge, Ambala, for a re-hear- 
ing and re-decision of the appeal in 
accordance with law. 

Costs in this Court will follow the 
event. Stamp on appeal to be refunded, 

Z. E. . Appeal accepted, 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 827 or 1922. 
November 29, 1922. 
Present:—Mr. Justice Campbell. 

R. A. BYRNE—Convicr—APPELLANT 
VETSUS 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 842, 
587, scope of —Examination of accused before charge 
—Subsequent re-cross-ecamination of prosecution 
witnesses—Second examination of accused whether 
necessary—Failure of justice. : 

It is desirable that the accused should be asked, 
if the prosecution witnesses are re-called and 
further cross-examined subsequent to the framing 
of a charge, whether he wishes the Court to 
record any additional explanation, but section 342 
of the Oriminal Procedure Code cannot be inter- 
preted as conveying a peremptory direction to that 
effect, if the Court has already questioned him 
before the charge, when the case for the pro- 
secution was closed and the prosecution witnesses 

cross-examined. [p. 341, col. 2.] 

Even if such a re-examination of the accused is 
necessary, a failure to do so amounts to no more 
than &n omission in the proceedings during the 
trial within the meaning of section 537 of the Code 
of which the accused will obtain advantage if he 
satisfies the Court of Appeal or Revision that it has 
occasioned a failure of justice. [ibid.] 

Mathura Prasad v. Emperor, 40 Ind. Cas. 303; 
18 Cr. L. J. 655, distinguished. 


Criminal appeal from an order of the 
First Class Magistrate, Ferozepore, dated 
the 29th August 1922. : 


Mr. Kashi Ram, for the Appellant. 
Mr. Mehr Chand Mahajan, for the 


Crown. 


JUDGMENT.—The appellant R. A. 
Byrne has been tried as an European 
British subject by a Justice of the 
Peace and Magistrate of the First Class, 
Ferozepore, on three charges under sec- 
tion 409, Indian Penal Code, has been 
found guilty on each charge and has 
been sentenced to an aggregate of six 
months’ rigorous imprisonment and a 
fine of Rs. 400. 

The finding of the Magistrate is as 
follows. $ 

The appellant, Byrne, was Station 
Electrical Engineer, Ferozepore, up to 
3lst August 1921. On Ist March he 
presented a cheque for Rs. 98-7-0 at the 
Alliance Bank of Simla, Ferozepore, receiv- 
ed payment and failed to account for the 
money or to deposit it in the Govern- 
ment Treasury. The cheque had been 
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sent to him by the Quartermaster of 
the Welch Regiment in payment of 
a charge due to Government. It was 
drawn by Lieutenant Allen of the Welch 
Regiment on the 2nd February 1921 in 
favour of the Quartermaster or bearer. 
It was endorsed on the back by Lieu- 
tenant Edwards, the Quartermaster, and 
was further endorsed “pay self" and 
signed by the appellant. The original 
words written were "pay to Babu Munsa 
Ram;” but the last four words were 
scored through and the word “self” 
written above. This cheque and its pro- 
ceeds were the sulject of the first charge 
and it was found by the learned Magis- 
trate that the appellant being a public 
servant had committed criminal breach 
of trust in respect of thém and for the 
offence he was sentenced to three months’ 
imprisonment and a fine of Rs. 200 with 
three weeks further imprisonment in 
default of payment of fine. 

Subsequently, so the Magistrate holds, 
on the 21st March 1921 the proceeds of a 
similar cheque for Rs. 269-3-3, dated 18th 
March were misappropriated by the ap- 
pellant, his endorsement in this case 
being confined to his own signature. 
Finally on the 4th May 1921 the appel- 
lant received Es. 119-8-0 in cash from 
the Quartermaster of the Welch Regi- 
ment and omitted to show it in his 
accounts or credit it in the Treasury. 
The appellant was charged separately 
with an offence under section 409 for 
each of these amounts and was found 
guilty on both charges. He was sentenc- 
ed for the two offences to a further term 
of three months’ rigorous imprisonment 
and another fine of Rs. 200 with three 
weeks’ imprisonment in default of pay- 
ment. The two sentences of imprison- 
ment were ordered to run consecutively, 

There is no doubt of the correctness 
of the convictions in respect of the 
two cheques. The evidence that the 
appellant received the cheques and 
endorsed them and that he did not 
pay into the Treasury or enter in his 
aecounts their amounts is not contest- 
ed. All that is disputed isethe Magis- 
trates finding that he cashed the 
cheques himself and retained the money. 
This fnding is supported principally 
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by Arjan Das cashier of the Bank who 
has deposed that he paid to the appel- 
lant personally the -amount of each 
cheque. The witness is able to state 
this positively because invariably he 
requires the person who gets: the 
money to sign on the back of the 
cheque, whether the cheque is a bearer 
cheque ornot. The fact that the Agent 
of the Bank called for the defence has 
stated that the cashier cannot legally 
refuse to pay a cheque without such 
endorsement does not prove that Arjan 
Das is lying when he says that this is 
his practice. Arjan Das has no ostensi- 
ble reason for giving false evidence 
against the appellant and the theories 
of the appellants’ Counsel for his 
doing so are quite unintelligible. 
defence is able to suggest no other 
particular person who cashed the 
cheques. I am asked to hold that it is 
possible that the appellant sent some 
ehaprasi or clerk to get the money 
and that the eashier did not obtain the 
signature -of that person. Having done 
So, I am next to suppose it possible that 
the appellant havingendorsed the cheques 
and given them to some messenger 
unspecified, made no demand for the 
money or enquiry when the messenger 
returned and took no steps to have any 
record of the cheque made in his 
books owing to forgetfulness. The only 
basis claimed for such a supposition 
is evidence given for the defence that 
the appellent was addicted to drink 
and was habitually neglectful of his 
duties, and in my opinion it is quite 
inadequate. 

The appellant's engagement as Station 
Electrical Engineer terminated, as al- 
ready stated, on the 31st August 1921. 
On this date and during the few preced- 
ing days an inspection of his accounts 
was made by Lieutenant "Ryan, the 
Garrison Engineer who embodied the 
results in a report dated Ist September 
to the Deputy Assistant Director of 
Military Works, Juilundur. The report 
specified the three sums in respect of 
which the appellant has been convicted 
as being unaccounted for and also a 
fourth item of Rs. 182-8-0. On the 
same day, Ist September, Lieutenant 
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Ryan called upon the appellant, who 
was still at Ferozepore, for an explanation 
regarding the cheque for Rs. 269-3-3 
which he informed the appellant, had 
been “ eneashed " by him. The appel- 
lant wrote in reply that he remembered 
“having encashed” the cheque several - 
months previously “but due either to 
my negligence or the loss (sic); I am 
prepared to deposit the sum referred 
above by Saturday afternoon.” On 3rd 
September the appellant forwarded 
Rs. 269-3-3 to Lieutenant Ryan accom- 
pained by a letter in the following 
terms. “1 send herewith the value of 
Rs. 269-3-3 which was encashed by me 
and no records are available for its deposi 
tion (sic) I pay this as promised under 
protest,” concluding with a request for 
a receipt. Lieutenant Ryan refused to 
accept the money and placed the matter 
in the hands of the Police on 5th 
September. On 7th September the ap- 
pellant paid the money to the Police 
and went off to Bombay where he 
was arrested on 9th September. 

The Magistrate regarded these two 
letters aS admissions that the appellant 
had personally received the money 
from the Bank. It is argued before 
me thatthe word “encash” cannot be 
taken to mean more than “cause to 
be converted into cash.” The terms 
of both letters show that the appellant 
had not the gift of expressing himself 
lucidly on paper and it is impossible 
to say what he meant. It is urged 
further that the appellant’s offer to 
refund is evidence that he did not 
misappropriate but this argument has: 
no force. He allowed his engagement 
to terminate without making any 
attempt to credit the money to Govern- 
ment in accordance with definite: and 
well küown rules, and this fact distin- 
guishes his case altogether from that of 
a clerk or servant who is found, while 
stil in service, in possession of money 
received some time previously which it 
was his duty to credit to his employer 
atonce. The ruling reported as Mathura 
Prasad v. Emperor (1) and cited’ to me 
has no applicability for this reason 


(1) 40 Ind. Cas. 303; 18 Cr. L. J. 655. — 
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The caseis clear against the appellant, 


in respect of the proceeds of the two 
cheques that he was entrusted with both 
sums in his capacity of a publie servant 
and that he dishonestly misappropriated 
them. 

The ease, however, is not so clear in 
regard to the cash payment of Rs. 119-8-0 
which is the subject of the third 
charge, for it is only the word of 
a single witness against that of the 
appellant. The money is proved to 
have been sent to the appellant’s office 
and to have been received by a Clerk 
named Prabhu Diyal who, gave the 
regiment-a receipt. Prabhu Diyal says 
ihat he passed on the money to the 
appellant; the appellant says that he 
did not. The Magistrate considered that 
the version of Prabhu Diyal was estab- 
lished by & receipt which he produced 
and which he stated the appellant gave 
him when the money was handed over, 
but the genuineness of this receipt 
has been contested ànd not altogether 
without success. 

The receipt is on what is evidently 
the bottom half of a single sheet of 
note paper. 'The words written, admit- 
tedly by Prabhu Diyal with an indelible 
pencil, are, “Received Rs. 119-8-0 of 
First Battalion Welch Regiment, Feroze- 
pore.” Below is the appellant's signature 
(admitted) in green ink and below the 
signature. “ Station Electrical Engineer” 
also admitted to have been writen by 
the appellant. There is no date. 

Prabhu Diyal has given evidence and 
has been cross-examined twice at con- 
siderable length. His story is that the 
appellant was not in the office when 
the money arrived, but when he came 
in, the witness gave him the money 
and asked for a receipt in order to 
protect himself. The witness picked up 
a piece of paper from the appellant’s 
table, tore it in half and wrote' the 
receipt with a pencil which he had in 
his hand and the appellant signed it. 
He (the witness) put the receipt in the 
pocket of the waist-coat which he was 
wearing that day and it stayed there. 
Subsequently Mr. Talbot, the Controller 
of Military Accounts when auditing the 
appellants accounts in connection with 
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the alleged defaleations told the wit- 
ness that the Quartermaster of the Welch 
Regiment held his receipt for this 
money. The witness told Mr. Talbot on 
a Saturday (presumably 10th September) 
that he had a receipt from the appellant, 
and at midday on Monday (12th Septem- 
ber) he showed the receipt to Mr. Talbot, 
Afterwards 
(the date is proved to be the 17th 
September) the witness gave the receipt 
to the Police. 

Prabhu Diyal further admitted that 
he assisted Lieutenant Ryan in the 
examination of the appellant's accounts 
on 3lst August or thereabouts, and 
said that Lieutenant Ryan's report dated 
Ist September which includes the item 
of Rs. 119-8-0 among those not accounted 
for, was based on a memorandum drawn 
up by him (Prabhu Diyal. He added 
that he told Lieutenant Ryan that he had 
received the money and had given it 
to the appellant, but he did not show 
Lieutenant Ryan the receipt. 

Mr. Talbot has not given evidence. 
that Lieutenant Ryan can recollect is - 
that Prabhu Diyal on one occasion told 
him that he had paid to the appellant 
some sum which he had received. 


All 


The appellant admitted his signature 
on the receipt, but said that Prabhu 
Diyal must have secured the signature 
ona blank paper or to the document 
some time when he, the appellant, was 
under the influence of liquor. He 
denied all knowledge of the money. 


It was elicited in cross-examination 
from Prabhu Diyal and from another 
witness, Mr. J. D. Hay, Electrical 
Engineer, Military Works Services that 
the appellant was asked for certificates 
by members of his staff, when he was 
leaving and that he gave several of 
them blank pieces of paper signed by 
him and told them to write above 
whatever they liked. Prabhu Diyal says 
that he was told by the appellant in 
more than one casesto fill in the certi- 
ficate. Thus there was material which 
Prabhu Diyal could have used for forgin g 
a receipt bearing the appellant's signa- 
ture. This is one point in favour of the 
appellant. 
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A second point is the late produe- 
tion of the receipt. This is no doubt 
capable of some sort of explanation 
and Prabhu Diyals explanation may 
be true. But it is not absolutely con- 
vincing. Prabhu Diyal. knew on Ist 
September that the authorities had to 
be satisfied about the item of Rs. 119-8-0. 
It.is true that the Police were asked 
in the first instance to take action only 
in regard to the cheque for Rs. 269-3-3, 
butit must have been obvious that the 
appellant's dealings with all the missing 
sums would come under enquiry. "There 
is no independent evidence that the 
receipt was seen by any one until 17th 
September. 


Thirdly, there is the absence of any 
date from the receipt. If it had been 
written on the date of the payment of 
the money it was more likely than not, 
in my opinion, to have been dated by 
the writer. Prabhu Diyal was acting 
head clerk at the time and the ordinary 
course of business by a trained office 
Aman would have been to date the 
receipt. It is in evidence that Prabhu 
Diyal before giving the receipt to the 
Police was made aware that his signature 
was in the Quartermaster Welch 
Regiment's dak book, but not that he 
was told the date, which actually was 
4th May, more than four months earlier. 
Thus it has not been made clear that 
Prabhu Diyal, if he had desired to make 


a forged document, could have made 


amore complete job of it. 


. Fourthly the only reasonable explana- 

tion of there being no date on the 
receipt, assuming it to be genuine, is 
that it was intended to be the roughest 
kind of memorandum of the handing 
over of the money. Ifthis were so, the 
appellant was not likely to have written 
formally below his signature. “ Station 
Electrical Engineer" although it must 
be conceded that the appellant is shown 
by the evidence to have done several 
curious things. On the other hand the 
recipients of blank papers for the subse- 
quent concoétion of certificates would 
_in the natural course have required the 
full official designation of the appellant 
below his signature. _ 
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Lastly (and this is the reply to the 
argument for the Crown that Prabhu 
Diyal, had he set about forging a re- 
ceipt, would at least have manufactured 


-one in ink) the evidence of the Sub- 


Inspector who investigated the case 


‘shows that Prabhu Diyal was asked for 


his receipt at the Garrison Engineer's 
that he did not immediately 
produce it, that he was told to go away 
and fetch it to the Electrical Engineers’ 
Office, and that he appeared with the 
receipt at the latter office, some two or 
three furlongs from the Garrison 
Engineer’s Office, about 5 or 6 minutes 
after the Sub-Inspector himself arrived. 
It is quite possible that Prabhu Diyal, 
& young man and presumably of res- 
pectable antecedents, shrank from com- 
mitting forgery until’ driven to despera- 
tion by the terror, which in a person of 


‘his position would certainly be very 


poignant, of arrest and participation in 
a Police enquiry in the role of accused. 
He may have written the receipt at this 
stage and in a frantic hurry. 

Jam not to be understood as holding 
the belief that the Rs. 119-8-0 were in 
fact appropriated by Prabhu Diyal, who 
is not before me to defend himself. His 
story may be perfectly true; but the 
above circumstances have to be taken 
into consideration in determining 
whether it has been proved to be so in 
the present proceedings beyond possi- 
bility of reasonable doubt. There is yet 
one other circumstance, the evidence 
alluded to already about the appellants’ 
propensity for drink and his general 
neglect of his duties." Lieutenant Ryan 
has deposed that both the stock in the 
appellant's charge and the accounts of 
his office were found to be in a state of 
utter confusion. With such a person 
head of the office the subordinate staff ` 
must have had opportunities for irregular 
behaviour. 

I consider for the reasons given above 
that the authenticity of the receipt is 
open to doubt of which the appellant 
must have the benefit. With the receipt 
eliminated there is the appellant's word 
against that of Prabhu Diyal who 
undoubtedly handled the money and 
who, if he has misappropriated it, would 
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be as interested in asserting that he 
gave it to the appellant as the latter in 
denying that he ever received it. After 
careful examination of all the evidence 
I hold that the guilt of the appellant 
under the third charge has not been 
conclusively established. 

. It remains to notice a last plea raised 
on behalf of the appellant that the whole 
trial was, vitiated by the omission of the 
Magistrate to question the appellant at 
the end of the cross-examination of the 
witnesses for the prosecution after the 
charge had been framed. The plea is 


based upon a judgment by a Division - 


Bench of the Patna High Court in 
Mitarjit Singh vw. Emperor (2). The 
correctness of that decision need not be 
discussed for the case is distinguishable 
on its facts from the present case. The 
report of Mitarjit Singh v. Emperor (2) 
indicates that the accused were ques- 
tioned by the Magistrate after the 
. exmamination-in-chief of the prosecution 
witnesses and before there bad been any 
eross-examination at all, and that after 
the subsequent cross-examination (whe- 
ther this was held before or after the 
framing of the charge is not stated) they 
were not questioned again. It was held 
“by the High Court that the word 
"examined" in section 342, Code of 
Criminal Procedure, includes cross- 
examination and re-examination, that 
the provisions of section 342 being 
mandatory, the Magistrate had no option 
but to examine the accused after the 
cross-examination of all prosecution 
witnesses, that not having done so he 
had omitted to do something in regard 
to which he had no discretion, that 
consequently he had committed an 
illegality and not merely an irregularity 
and that the case must be re-heard from 
the stage’ at which the trial became 
illegal. * 

In the present case the accused was 
questioned very fully and very fairly 
by the learned Magistrate after all the 
witnesses for the prosecution had been 
examined and cross-examined at con- 


2) 63 Ind. Cas. 825; (1922) A. LR. Pat. 158; 2 
P. L. T 520; 1922) Pat, 7; 22 Or. L J.697; 6 P.L. 
J. 644, 
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siderable length before the charge was 
framed. After the charge was framed 
most of the witnesses were re-called for 
a further lengthy cross-examination, at 
the termination of which the Magistrate 
proceeded to record the defence evidence 
without questioning the accused again. 

Section 342, Criminal Procedure Code, 
requires’ the Court to question the 
accused generally on the case after 
the witnesses for the prosecution have 
been examined and before the accused 
is called on for his defence. This 
injunction has been carried out by the 
Magistrate in the present case and at 
the stage indicated in the rules of 
procedure for the trial of warrant cases— 
vide section 254. Section 256 is the section 
under which the accused is enabled to re- 
call the prosecution witnesses for further 
cross-examination after the charge has 
been framed, and, while making it clear 
that the accused does not enter upon 
his defence until the termination of such 
cross-examination, that section says 
nothing about any second examination 
of the accused after the further cross- 
examination. It is often, no doubt, 
desirable that the accused should be 
asked at this stage whether he wishes 
the Court to record any additional 
explanation, but I am not convinced that 
section 342 can be interpreted as convey- 
ing & peremptory direction to that effect, 
ifthe Court has already questioned him 
before the charge when the case for the 
prosecution has been closed and the 
prosecution witnesses have been cross- 
examined. If there is any such direction 
I consider that failure to comply with 
it amounts to no more than an omission 
in the proceedings during trial within 
the meaning of section 537 of which the 
accused will obtain full advantage if he 
satisfies the Court of Appeal or Revision 
that it has occasioned a failure of justice, 
but which otherwise is no ground for 
setting aside the finding of the Trial 
Court. 

The reason for questioning the accused 
is set forth in section 342 and is to 
enable him to explain any circumstance 
in the evidence appearing against him. 
An accused person does not re-call the 
prosecution witnesses for the purpose of 
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discovering fresh circumstances against 
himself. The Code expressly forbids a 


Court of Appeal to set asidea conviction: 


on account of such flagrant illegalities 
as omission to frame a- charge or 
disregard of the directions contained in 
section 195 (which incidentally are no less 
explicit than those of section 342) unless 
a failure of justice has been occasioned, 
and it would be absurd, in my opinion, 
to hold that in a case like the present 
a conviction must be set aside for no 
other reason than that the Magistrate 
has not subjected the appellant to a 


second examination after a second eross- 
examination of the prosecution wit- - 


nesses. 
Rulings relating to cases where the 


. Magistrate has not questioned the accused 

atallin terms of section 342 manifestly 
have nothing to do with the present 
case and need not be discussed. 

When asked what particular questions 
the Magistrate should have put to the 
appellant after the second cross-exami- 
nation the latter's learned Counsel ‘is 
unable to suggest anything the. answer 
to which would have had any effect on 
the case for the defence and I am 
satisfied that no failure of justice has 
. been occasioned by the omission to 
question a second time. 

The result is that the convictions 
under the first two charges are main- 
tained while the appeal is accepted to 
the extent that the conviction under 
the third charge is set aside. 

I have heard the appellant's learned 
Counsel on the question of sentence. I 
see no reason to remit any portion of the 
sentences of imprisonment, but, in view 
_of the acquittal of the appellant on the 
third charge, the second sentence, of 
Rs. 200 fine with three weeks’ rigorous 
imprisonment in défault of payment is 
set aside and the amount, if paid, will 
pe refunded. 

K. 8. D. 

& 
N. H. " 


Appeal allowed in part. 
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ALLAHABAD HIGH COURT. 
CRIMINAL Rererences No. 112 or 1924. 
March 7, 1924. 
Present:—Mr. Justice Ryves. 

EMPEROR—-PRosECUTOR 
versus 

RAM NARAIN AND ANOTHER—ACCUSED. 

U. P. Excise (Amendment) Act (II of 1928), ss. 
6, 13, 60A—Criminal Procedure Code (Act V of 
1898), s. 580 (g)--Possession of country liquor 
without license—Offence whether triable summarily 
—Summary trial ultra vires, effect of. 

An offence under section GOA of the U. P. 
Excise Act is not triable summarily. 

A summary trial conducted ultra vires is a 
nullity 
the 


Criminal reference made by 


Sessions Judge, Benares. 


REFERRING ORDER.—Ram 
Narain and Sita Ram were sent up for 
trial under section 60A of the Excise 
Act for being in possession of country 
liquor without a license. 

The Magistrate tried the case sum- 
marily, and in a discursive and in many 
ways extraordinary judgment acquitted 
both accused. 

Against this order the District Magis- 
trate has filed this application for 
revision. 

The grounds are (1) that the case was 
not triable summarily and (2) that this 
order is based on surmises and not on 
evidence. 

Iam not prepared to go into the 
second ground. 1f there are reasons for 
supposing a finding of acquittal to be 
perverse the proper remedy is an appeal 
through. the Local Government, and not 


- an application for revision. 


It is, however, clear that on the first. 
ground the application must be accepted. 
Under the U. P. Excise Amendment Act 
(II of, 1923) section 13, the punishment 
ior an offence under section 6 in res- 
pect of exciseable articles other than 
cocaine is imprisonment for one year. 
The offence is, therefore, not triable sum- 
marily. Under section 530 (g) of the 
Criminal Procedure Code a summary 


"trial conducted ultra vires is a nullity. 


I, therefore, submit the record under 
section 438 of the Criminal Procedure 
Code to the Hon'ble High Court with 
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& recommendation that the proceedings 
be quashed and a lawful trial ordered. 

The Magistrate was served with notice, 
and has recorded his observations 
. thereon. 


JUDGMENT.—Vlor the reasons given 
by the Sessions Judge, I accept this 
Reference and set aside the summary 
trial and order that Ram  Narain and 
Sita Ram be re-tried according to law. 


K. S. D. ` Reference accepted. 


CALCUTTA HIGH COURT. 
CRIMINAL RxvistoN No. 932 or 1923. 
January 30, 1924. 
Present:—Mr. Justice Greaves 

and Mr. Justice Chotzner. 
DALSUK ROY AGARWALLA— 
ACCUSED—PETITIONER 
. versus 
EMPEROR— OPPOSITE Parry. 

Criminal Procedure Code (Act V of 1898), ss. 239, 
489, 587—-Joint trial—Offences, separate—Misjoin- 
der—Revision—Prejudice—Illeqality. 

Two accused persons were tried jointly for an 
offence under section 411 of the Penal Code. 
During the trial it was discovered that the first 
accused had received the stolen property and had 
some time afterwards sold it to the second 
accused: 

Held, that the acts with which the accused 
were charged did not form part of the same 
transaction and the joint trial of the accused 
was, therefore, illegal. |p. 344, col. 1.] 

Where a joint trial is bad,it is open to an 
accused person who has been convicted at such 
trial, to take the point of misjoinder in revision, 
even if it was not taken before in either of the 
Courts below, and there is no obligation’ of him 
to prove prejudice. In such a case the trial is 
bad and no question of prejudice arises. [p. 344, 
col. 2.] i . 

Babu Prokash Chandra Mitra (with 
him Babus Charu Chandra Biswas, Pro- 
fulla Chander Chakravarty and Manin- 
dra Kumar Bose, for the Petitioner. 

In this case, two persons, Dalsuk Roy 
and Motiram, were tried jointly and 
‘Dalsuk- sentenced to three months 
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rigorous imprisonment. The other man 
was acquitted. The charges against 
them were that they received and re- 
tained stolen property on the 9th 
February 1923. In acquitting the 
accused Motiram, the Magistrate came to 
the conclusion, that he bona fide took the 
properties in lieu of some loan. From 
the allegations of the prosecution itself, 
it is clear that Dalsuk must have 
received the property long ago. These 
two cannot clearly be part of the 
same transaction at all The section 
of the Code prevents such joinder of 
charges. Reads section 239, Criminal 
Procedure Code. The trial is, therefore, 


bad. 

Bahu Herambo Chunder Guha, for 
the Crown.—It is apparent from the 
records that they did not take the 
objection in any of the lower Courts. 
It isa mere irregularity; cites Ohi Bhusan 
Adhikari v. Emperor (1), Karu Kalal 
v. Ram Charan Pal (2. The liability 
of joint trial depends on the accusation 
and not on the result of the trial. Abdul 
Salim v. Emperor (3) Moreover, the 
accused have not been prejudiced at all. 
They appeared through one Pleader. 

JUDGMENT.—This Rule was 
granted at the instance of one Dalsuk 
Roy Agarwala on grounds Nos. land 3 


as set out in the petition. Ground 
No. l is that the joint trial of the 
petitioner with one Motiram was bad 


in law and without jurisdiction and 
that it has seriously prejudiced the 
petitioner. Ground No. 3 is that the 
learned Sessions Judge did not deal 
with all the material points raised in 
the grounds of appeal We have mot 
gone into ground No. 3 having regard 
to the view we take on the first ground 
on which the Rule was granted. Now 
the facts so far as they are material 
are shortly as follows. The accused, 
Dalsuk Roy Agarwala, was convicted 
by a Magistrate of Sibsagar on the 
12th of June 1923 ofan offence under 


(1) 50 Ind. Cas. 1002; 23 O. W. N. 463; 20 C. L. 
9E 46 C 741. 
(2) 28 C. 10. : : 
(3) 69 Ind. Cas. 145; 23 C. W. N. 630; 35 C. L. J. 
279; (1992) A. L R. (0) 107; 49 C. 513; 23 Cr. L. J. 
657. 
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section 411 of the Indian Penal Code 
and he was sentenced to undergo 
three months’ rigorous imprisonment. 
He was tried along with one Motiram 
who was acquitted. The charge against 
both Dalsuk and Motiram was of re- 
ceiving and retaining certain property 
dishonestly and knowing that it -was 
a stolen property and they were both 
charged with receiving and retaining 
the property on the 9th February. Now 
the defence of Motiram was that he 
had bought these goods from Dalsuk 
Roy on the 9th of February and the 
finding, so far as he is concerned, 
arrived at by the Magistrate was that 
he purchased the articles (Exhibits 3 
and 4) from the accused Dalsuk by way 
of re-payment of a loan of Rs. 75. It 
appears from the evidence that Dalsuk 
must have received the property in 
question some considerable time before 
the 9th of February. It is, therefore, 
clear that the offence with which the 
two accused were charged was not 
one arising out of the same transaction 
or an offence which could have been 
` committed upon the same date. It is, 
accordingly, argued before us that under 
the provisions of the Code of Criminal 
Procedure no joint trial was permissi- 
ble. No doubt when the charge was 
framed, and upon the facts then before 
the prosecution the Magistrate was 
justified at the commencement of the 
case in: putting the accused on their 
trial together. But when it turned out 
as it did in the course of the evidence, 
that different offences were charged 
against each of the two accused which 
did not arise out of the same transac- 
tion the Magistrate should have tried 
the two accused separately. This he 
failed to do and under the circum- 
stances we think that the trial is bad and 
that the conviction and sentence passed 
upon  Dalsuk. Roy Agarwala cannot 
stand. It was suggested by the learned 
Vakil who appeared to oppose the Rule 
that we should not interfere, firstly, 
because the point was not taken in 
either of the Courts below and, secondly, 
on the ground that Dalsuk was not 
prejudiced by the joint trial and it 
was also argued that the two aceused 
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appeared by the same Pleader and put 
up the same defence. Butit seems to 
us that if a joint trial is bad it is 
open to an accused, who has been 
convicted at such trial, to take the 
point at any time even if it was not 
taken before in either of the Courts 
below and we think that there is no 
obligation on an accused if a joint 
trial is not permissible to prove pre- 
judice. The trial is, either good or 
bad and if it is bad, as we hold it is, 
no question of prejudice arises. 

In the circumstances, we set aside 
the conviction of and the sentence 
passed upon the accused and (it will 
be for the authorities to consider whe- 
ther they desire to proceed further 
against Dalsuk Roy Agarwala. 

The accused will be discharged from 
his bail-bond. í 


Z. K. Accused discharged. 


LAHORE HIGH COURT. 
CRIMINAL Revision PETITION No. 2138 
or 1923. 

“February 26, 1924. 

Present :—Mr. Justice Scott-Smith. 
WALI MUHAMMAD KHAN-—AccUsED 
—PETITIONER 


versus - 

EMPEROR- —RESPONDENT. : 
Criminal Procedure Code (Act V of 1898), s. 11 
—Security to be of good behaviour—Habitual 
character of accused—General repute, proof of— 
Personal knowledge of Magistrate, whether can 

be relied upon—Hvidence of enemy, value of. 

A Magistrate should decide a ‘case only upon 
the evidence on the record, and ought not to 
impert his personal knowledge into a judicial 
pronouncement. [p. 345, col. 2.] 

An accused person should not be bound down 
under section 110 of the Criminal Procedure 
Code, upon evidence of repute unless such 
evidence is very strong and almost universal. [bid] 

Ina proceeding under section 110 of the Crimi- 
nal Proeedure Code the evidence of an avowed 
‘enemy cannot be worth very much. [ibid.] 


Petition, under section 439, Criminal 
Procedure Code, for revision of an order 
of the District Magistrate, Ferozepore, . 
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dated the 14th September 1923, affirming 
that of the Magistrate, First Class, 
Fazilka, District Ferozepore, dated the 
28th May 1923. 

Mr. Zafruliah Khan, for the Petitioner. 

Diwan Ram Lal for the Government 
Advocate, for the Respondent. 

JUDGMENT.—Wali Muhammad, 
who is said to be a member of one of 
the most powerful riverain families in 
the Fazilka Tahsil of the Ferozepore 
District, has been ordered to give secur- 
ity for his good behaviour for a period 
of three years in the sum of Rs. 5,000 
under section 110, Criminal Procedure 
Code. His appeal to the District Magis- 
trate having been dismissed, he has 
come up to this Court on the revision 
side. ` 
Out of the witnesses produced on 
behalf of the prosecution only four gave 
evidence against the petitioner. The 
other six, who include a zailaar, a sufed 
„posh and other respectable persons, gave 
evidence in his favour. Some of them 
said that at one time he had not been 
a good character but that he had reform- 
ed and was now a man of good character. 
Out of the prosecution witnesses who 
deposed against the petitioner, Walia 
(P. W. No. 6) is admittedly his enemy. 
He is not a man of any position and 
his evidence is vague and by no means 
convincing. Ismail (P. W. No.7) also 
appears to know very little about him. 
Abdul Wahid (P. W. No. 9) who was 
Sub-Inspector at Fazilka for six months, 
stated that petitioner had the’ reputation 
of being a vasagir though he was 
unable to state any special case in 
which a complaint . had been made 
against him. (P. W. No. 10) M. Muham- 
mad Hussain, who has been Sub-Inspec- 
tor at Fazilka for the last year, mentioned 
several suspicions against the petitioner. 
In regard to these the learned District 
Magistrate says that the Police record 
shows that within the past two years 
the petitioner has rightly been implicated 
as receiver in a large number-of thefts 
of cattle. I fail to understand how it 
can be said that he has been rightly 
implicated when no case has up to the 
present been proved against him. In 
addition to the six prosecution witnesses 
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‘who gave evidence in favour of the 


petitioner, he produced twelve defence 
witnesses who one and all testify to his 
good character. The judgment of the 
Magistrate shows that it is based very 
largely on personal knowledge which 
ought not to have been imported into 
a judicial pronouncement. An accused 
person should not be bound down under 
section 110, Criminal Procedure Code, 
upon evidence of repute unless such 
evidence is very strong and almost 
universal. In the present case there is 
far more evidence in favour of the 
petitioner than there is against him. 
It may, no doubt, be difficult in the case 
ofa man of substantial position such as 
the petitioner to secure independent 
evidence, but the Court can only decide 
a case upon the evidence on the record. 
The learned Distriet Magistrate says 


“that in a ease of this sort it is not in 


human nature to expect that any local 
evidence other than that of an avowed 
enemy would be against him, 2.e, the 
petitioner; but it must be admitted that 
the evidence ofan avowed enemy is not 
worth very mtich. 

In my opinion there are no sufficient 
grounds for ordering the petitioner to 
execute a bond for his good behaviour 
under section 110, Criminal Procedure 
Code, and I allow the revision, set aside 
the order of the Magistrate and direct 


that the petitioner be discharged. 


Revision allowed ; 


ZK. Order set aside, 


RANGOON HIGH COURT. 
CRIMINAL Reviston No. 516-B or 1922, 
June 22, 1923. 
Present:—Mr. Justice Heald. 

SIT PEIN AND OTHERS—APPRLLANTS 
VETSUS 
EMPEROR-—RHRESPONDENT. 

Penal Code (Act XLV of 1860), s. 9870 —Removal 

of crops— Claim of right —Theft, conviction for. 
The accused, as tenants of one person, had 

grown crops on certain land, which was taken 

possession of by another person under a Civil 
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Court decree. The accused asked the latter to 
let them continue as his tenants, but he refused 
and sent his own men to reap the crops. The 
accused thoreupon took away the crops. It 
appeared probable that the accused took away the 
crops under the impression that the decree referred 
to the land and not to the crops: i 

Held, that the accused not having 
dishonestly. were not guilty of theft. 

Aung Baw v. Tun Gaung, 3 L. B. R. 129, distin- 
guished. . 

Revision from an order of the Sub- 
Divisional Magistrate, Pyapon, passed in 
Criminal Regular Trial No. 6 of 1922. 

JUDGMEN'T.—DPetitioners have been 
convieted of theft and sentenced to im- 
prisonment until the rising of the Court. 

No appeal lies but they ask that the 
convietions and sentences be set aside on 
the ground that they were not guilty 
and that the fact of their conviction will 
prejudice them not only generally but 
particularly in respect of certain litiga- 
tion in which they are engaged. - : 

According to the Magistrate's judgment 
the property stolen was certain sheaves 
. of paddy grown by the 2nd and 3rd 
petitioners on land which they worked 
as tenants of the first petitioner. One 
Moonshi sued the first petitioner for cer- 
tain land which according to him was the 
land on which the sheaves were grown, 
but according to petitioners was other 
land. Moonshi got a decree and was put 
into formal possession of certain 
land which the Magistrate found to 
be the land on which the sheaves 
were grown. At the time when such 
possession was given in November the 
crops on’ the land were nearly ready for 
reaping and the second and- third peti- 
tioners asked Moonshi to let them continue 
to occupy the land as his tenants. He 
apparently refused and sent his own men 
to reap the crops which they had grown. 
Petitioners or some of them then took 
away the sheaves. 

The Magistrate said that the petitioners 
perhaps thought that they had a claim or 
right to the paddy because the decree 
gave Moonshi only the land, that was 
the impression of the headman also who 
stated that when he read the decree’ he 
thought it referred only to the land and 
not to the paddy and that was why he 
told the second petitioner that he could 
take the sheaves. The Magistrate, how- 


acted 
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ever, on the strength of the headnote in 
the case of Aung Baw v. Tun Gaung (1) 
which was pointed out in the case of 
Maung Gaw Ya v. Maung Talok (2) is 
misleading and whichin any case did 
not apply to the facts of the present 
case, held that a technical offence had 
been committed, and although he said 
that the offence obviously involved no 
moral turpitude and that it would be 
iniquitous to give all accused more than 
a nominal.sentence, convicted them of 
theft. 

I think itis clear that the conviction 
was not warranted by the facts as found 
by the Magistrate. Unless he was satis- 
fied that: the petitioners acted dishonest- 
ly, he could not convict them of theft 
and his remark that perhaps petitioners 
thought that they had a claim of right 
to the paddy shows that he was not 
satisfied that they were dishonest. 

J, therefore, setaside the convictions 
and sentences and acquit the petitioners, 


N. E. Revision allowed. 
(1) 3 L. B. R. 129.. 
(2) 53 Ind. Cas. 444; 3°U. B. R. (1919) 141. 


LAHORE HIGH COURT. 
URIMINAL Reviston No. 24 or 1924. 
March 28, 1924. 
Present:—Mr. Justice Moti Sagar. 
RAM RICHPAL-—COMPLAINANT 
VETSUS 
MATA DIN AND ANOTHER—ACCUSED, 

Criminal Procedure Code (Act V of 1898), s. 845 
—Composition of offence, effect of—Acquittal-— 
Withdrawal of compromise, whether can be 
permitted, 

The Éflect of a composition of a compoundable 
offence is the immediate acquittal of the accused, 
and once a composition has been arrived at the 
complainant cannot be permitted to withdraw 
from it. : 4 

Case reported by the Sessions Judge, 
Hissar, with his No. 899-J of 15th Detem- 


ber 1923. 


REFERENCE.—This was a com- 
plaint under sections 506, 298 and 323. 
On 14th October 1923 a compromise 
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was filed by thecomplainant, but the Ma- 
gistrate seemed to entertain a doubt if 
506 was a compoundable offence or not 
and instead of looking into the Criminal 
Procedure Code SchedulelI, which would 
have at once given him the information 
required, he postponed the case to 22nd 
October 1923 for arguments. On that 
day complainant stated that he was 
not willing to withdraw the case and 
wished to proceed with it. On this 
the Magistrate ordered that the case will 
proceed. 

The deed of compromise was filed in 
Court by complainant himself, as ap- 
pears from the Magistrate’s order of 
14th October 1923. It bore‘ the com- 
plainant’s signature. The composition of 
an offence has the effect of an acquittal of 
the accused. The Magistrate should not 
have postponed the case, but at once 
acquitted the accused. On 14th October 
1923 complainant did; not draw back 
from his compromise or deny that he 
had made it. It was subsequently on 
22nd October 1923 that he wanted to 
withdraw from it. 1f tbe Magistrate 
entertained really any doubt about the 
genuineness of the composition he should 
have taken evidence about it and decided 
that point first. The order which he 
passed on 22nd October does not seem to 
be correct. It is recommended that the 
order of the Magistrate, dated 22nd Octo- 
ber 1923, may be set aside and appli- 
cants acquitted. 

Mr. Shamiar Chand, for the Petitioner. 

ORDER.—The view taken by the 
learned Sessions Judge is quite correot. 
I accept the recommendation and accept- 
ing the compromisé acquit the accused. 


Z.K A ecused acquitted. 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 87 or 1922. 
`. November 27, 1922. 
Present:—Mr. Justice Le Rossignol and 
Mr. Justice Zafar Ali. 
JALAL AND OTHERS—CÜONYI1CTS—-ÁÀPPEL- 
LANTS 
versus 
EMPEROR-—RESPONDENT. | 

Evidence Act (I of 1872), s. 25—Confession to 
Police Officer—Exzplanatory statement not amounting 
to admission of guilt, admissibility of—Penal Code 
(Act XLV of 1860), s. 900 Excep. [I—Murder— 
Culpable homicide not amounting to murder—Right 
of private defence—Intention. 

After a fight, in which death was caused, 
several accused drove certain cattle belonging to 
the deceased to the pound. Two of them made a 
statement toa Sub-Inspector of Police that they 
were in the fight and that the deceased had at- 
tempted to interfere with the seizure of the cattle : 

Held, that the statement did not amount to 
a confession, inasmuch as it was only an 
explanatory statement of the circumstances 
under which the cattle had been seized and was 
not an admission of guilt, but rather in the nature 
ofa complaint against the deceased, and was, 
ee not inadmissible in evidence. [p. 350, 
col. 2. 

In order to-claim the benefit of Exception 1I to 
section 300 of the Penal Code, the accused must 
show that they had no intention of causing more 
harm than was necessary. [p. 351, col. 1.] 


Mr. C.H . Oertel, for the Appellants. 
The Assistant Legal Remembrancer, 
for the Respondent. 


JUDGMENT.—On the 12th July 
1921, at about 10in the morning, Sadhu 
Singh received information from his 
herd-boy, Lalu, that certain persons had 
driven off his cattle as they were grazing 
in a canal giass reserve called the 
Zakhira Marh Talab, and, accompanied 
by Pala Singh and Khanun, went in 
their pursuit. On coming up with his 
cattle, which were being driven off by 
Sardara and Fazal Nahi, sons of Kasam, 
Mahand and Jalal sons of Maula Dad, 
Fazal alias Fajja kashmiri and Jalal 
son of Imam Bakhsh and one Buta, he 
attempted to stop them and was forth- 
with set upon hy these men, and beaten 
to death with clubs, and one or more 
cutting weapons. The cattle were driven 
off to the pound at Sangla Hill and 
were impounded there by Sardara 
Mahand, Jalal, son of Maula Dad, Fazal 
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Ilahiand Ghulam Ali at about 4 P.M. 
that afternoon. Just at about the same 
time the Police received information 
from Lambardar Pir Muhammad and 
one Allah Dad that Sadhu Singh had 
been killed and Gurbakhsh Singh, 
brother of Sadhu Singh, arrived shortly 
after and made a detailed complaint. 
The aforesaid culprits, with the excep- 
tion of Buta Singh, who is absconding 
have been tried by the Sessions Judge 
under sections 148 and 302/148 of the 
Indian Penal Code for rioting and for 
deliberately causing the death of Sadhu 


Sineh in the course of the riot, and the 
learned Judge has reached the conclu- 


sion that Sardara, Mahand, Jalal, son 
of Maula Dad, Jalal, son of Imam 
Bakhsh, and Fazal alias Fajja seized 
the deceased's cattle as they grazed in 
Rakh Marh Talab; that Sadhu Singh, 
Pala Singh and Khanun attempted to 
rescue the cattle from them, and that 
these persons beat him (Sadhu Singh) 
to death without mercy. With regard 
to Ghulam Ali and Fazal Ilahi he dis- 
believed the otherwise credible story 
of the two eye-witnesses, Khanun and 
Pala Singh, and acquitted them.  Jalal, 
‘son’ of Maula Dad, on the ground that 
he was the first to attack the deceased, 
has been sentenced to transportation for 
life. Sardara, Mahand, J alal, son of Imam 
Bakhsh, and Fazal altas Fajja have each 
received a sentence of 10 years rigorous 
imprisonment. These four last appeal 
against their conviction on the ground 
that their guilt is not proved and that 
the punishment awarded is excessive, 
whilst two petitions for revision have 
been presented by the representatives 
of Sadhu Singh praying for enhance- 
‘ment of the sentences awarded and for 
the conversion of the acquittal of Fazal 
Tlahi and Ghulam Ali into a conviction. 

The- judgment of the learned Sessions 
Judge is not à satisfactory one either in 
manner or in matter. The judgment con- 
sists in the main of a reproduction in 
undigested, form of the evidence of the 
'arious witnesses and is not the type of the 
judgment expected of a Sessions J udge of 

g service. A 

lobo immediate cause of this tragedy 
was, undoubtedly, the rivalry of the 
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parties in respect of the leasing of the 
grass reserve or grazing ground known 
as the Zakhira Marh Talab, which is the 
property of the Canal Department. The 
lease of this reserve is usually sold in 
the month of March each year and the 
enjoyment is from the lst April to the 
31st March in the following year. After 
an unsatisfactory auction on the 8th 
April 1921, the lease was granted to 
Sadhu Singh who bid Rs. .1,900 for it. 
Of this he paid Rs. 200 as earnest money 
and, in accordance with the rules of the 
Department, was entitled to enjoy the 
grazing from the date of his deposit of 
earnest money. Thelease was sanctioned 
by the Executive Engineer in his favour 
on the 20th May 1921, and the balance 
of the bid was paid by him on the 24th 
May 1921. After this sale had been 


‘confirmed in favour of Sadhu Singh one 


Allah Ditta presented an application ex- 
pressing his willingness to pay Rs. 3,000 
for the lease and, on the 27th May 
1921, it was decided that a fresh auction 
should be held, and on the Ist of June 
the Executive Engineer himself held the 
auetion and adjudged the lease to Allah 
Ditta for Rs. 3,000. On the llth of July 
the Executive Engineer returned to the 
Sub-Divisional Officer .the lease duly 
sanctioned in favour of Allah Ditta and 
the Sub-Divisional Officer handed it over 
that day to his Sub-Overseer who was to 
return it to Allah Ditta. The date, 11th 
July, is significant because it was on the 
next day that the murder took place. 

The Allah Ditta above mentioned is 
not à zemindar but a carpenter. The 
appellants in this case were admittedly 
interested in the lease and there 
can: be no doubt that it was the receipt 
by them on the lith July 1921 of the 
sanctioned lease which encouraged them 
to seize the cattle of the deceased on 
the’ next morning. It is to be remem- 
beréd that Sadhu Singh's lease money 
had not yet been returned to him and : 
there is no evidence on the record that 
he had been formally notified that his 
lease had been cancelled and that he 
was no longer to be permitted to graze 
his cattle in the rakh. Until he was so 
notifed and his money returned to him 
he was clearly entitled to the use of the 
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rakh so that it is, to say the least of 
it, doubtful whether the finding of the 
learned Judge, that the appellants were 
justified in seizing Sadhu Singh’s cattle 
on the 12th July is correct. However 
that may be, the point is of no great 
importance in the case for the evidence 
shows that Sadhu Singh was brutally 
beaten and hacked to death, and, even, if 
the appellants were justified in seizing 
his cattle, they were certainly not justi- 
fied in using against him the grossly 
excessive violence, which is clear they 
did use. 

The evidence of the Sub-Inspector is, 
that he drew up a list of the injuries 
visible on the body of the deceased and 
they amounted to some 23 separate in- 
juries. The medical evidence is to the 
effect that the deceased's body bore two 
horizontal incised wounds on the head 
each 6” long, and that the skull under- 
neath these wounds was fractured to bits. 
In addition to these two there were three 
contused wounds on the temple and 
temporal bone was splintered. Further, 
there was a simple fracture of occipital 
prominence of the skull, also a compound 
fracture of the left arm and beyond these 
there were several contusions on the left 
arm and back. . 

The learned Sessions Judge has arriv- 
ed at the remarkable conclusion that 
there were no incised wounds on the 
body because a blow with a blunt 
weapon on those portions of the body 
which are not covered with fat some- 
times produced a wound resembling an 
incised wound. This. possibility, how- 
ever, was present to the mind of the 
Assistant Surgeon at the time of his 
post mortem examination and his opinion 
was that the wounds on the head were 
incised ones. The wounds were clearly 
inflicted with much violence and the 
skull, although it was broken to small 
pieces, would nevertheless show tréces 
' of clean cut wounds, if as the Assistant 
Surgeon, deposes, very sharp weapons 
had been employed, and we have no 
hesitation in holding that the Assistant 
Surgeon was right and the learned Judge 
wrong, and that the two wounds on 
the head were caused with a cutting 
Weapon. 
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_ The so-called eye-witnesses in the 
case are Pala Singh and Khanun, who 
admittedly were with Sadhu Singh 
when he attempted to rescue the catile 
and Harnam Singh and Mangal Singh 
whose presence On the spot at the time 
of the attack has been disbelieved bv the 
learned Judge. We have no diffieulty 
in agreeing with the finding that Harnam 
Singh and Mangal Singh probably arriv- 
ed on the spot too late to see the attack, 
and we also agree that the statements 
of Pala Singh and Khanun are worthy 
of credence. These two witnesses depose 
that each had a small stick and that 
Sadhu Singh was unarmed, that when 
they came with the cattle, J alal, son of 
Maula Dad, seized Sadhu Singh by the 
legs, threw him down and Ghulam Ali 
with a chhavi, Imam Bakhsh with an axe 
and the other accused with clubs all set 
upon him and killed him. Lalu (P. W. 
No. 8) is the boy in whose charge the 
cattle were grazing and his deposition 
is that the accused drove off the cattle 
from the grazing ground. Of the ac- 
cused persons only two bore the marks 
of any injury; Jalal had a slight con- 
tusion on his left arm and Mahand 
had two slight scalp wounds and a 
bruise on the right-hand; so that it is 
obvious that the measure of violence 
used against Sadhu Singh was altogether 
excessive, 

Of the accused, Sardara, Mahand and 
Jalal, son of Maula Dad, admit a fight with 
Pala Singh and Khanun over the cattle 
which admittedly they seized but deny 
all knowledge of how Sadhu Singh 
came by his injuries and death. 

Fajja's story is that he met Sardara 
and Mahand.on the way to the pound; 
that he saw no fight and merely helped 


them to take the cattle to the pound 
at Sangla. 

Jalal son of Imam  Bakhsh, denies 
al knowledge of the affair, whilst 


Ghulam Ali and Fazal Ilahi say that 
they met the others only after they 
had reached the Police Station. 

The defence evidence on which the 
learned Judge has acquitted Ghulam 
Ali and Fazal Ilahi is as follows: ` 

Witnesses Amir Din (D. W. No. 11) 
and Qadir Bakhsh (D. W. No. 12) de- 
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pose that they met Ghulam Ali and 
Fazal Ilahi, at Sangla at about 10 4. m. 
on thel2th of July. This oral evi- 
dence’ is unsupported by any docu- 
mentary evidence and may be entirely 
fabricated. In any case, the witnesses 
are not. persons who would remember 
dates precisely and such evidence as 
that is easily obtainable in this coun- 
. try. The chief evidence, however, on 
which the acquittal of these two ac- 
cused reposes is the telegram which 
was sent by Kirpa Ram (D. W. No. 1) 
on the morning at Il-30 a.m. of the 
18th of July. Kirpa Ram is a shop- 
keeper of the accused’s village and the 
telegram . he sent was addressed to 
Muhammad Hussain, the Lambardar, 
who was then at his original village 
of Gunainwala, which is reached from 
Mansurwali Railway Station. The tele- 
gram is to the effect that the Lambardar 
should come at once and bring Fazal 
Tlahi and Ghulam Ali with him. Now, 
there seems to be no doubt that this 
telegram was despatched by Kirpa Ram 
on the day in question, but the ex- 
traordinary thing about it is that he 
sent it at the request of Karam Dad, 
who has not been called as a witness 
by the defence. It was quite natural 
that the presence of Muhammad Hussain 
on the spot should be required, for he 
is the Lambardar of the chak, but 
there was no particular reason why 
the presence of Ghulam Ali and Fazal 
Iahi should have been required. The 
evidence is that Ghulam Ali and Fazal 
Tlahi had gone to their original villagé 
of Gunainwala in the Wazirabad Tahsil 
two days before this tragedy in order 
to visit a distant relative, and oral 
evidence has been given that Fazal 
Ilahi, a distant relative of theirs, was 
ill and that they went to see him 
and stayed with him for two ‘days. 
The only criticism that can be offered 
regarding this evidence is, that it. is 
unusual for remote relatives to visit a 
distant relative and stay with him for 
two days and that such evidence may 
well be untrue. In our opinion this 
evidence is insufficient to rebut the 
evidence produced on behalf of the 
prosecution that Ghulam Ali and Fazal 


“is not admissible 


drive off 
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Ilahi took part #in the offence with 
whieh they werecharged. In addition 
to the testimony of Pala Singh, Khanun 
and Lalu, there is the evidence of the 
Lambardar Pir Muhammad that he saw 
all the accused taking -away Sadhu 
Singh’s cattle before they were over- 
taken by Sadhu Singh. There is -also 
the evidence of the Sub-Inspector of 
Police to the effect that Ghulam Ali 
and Fazal Ilahi came with cattle and 
made a statement to him that they were 
present in the fight. It has been con- 
tended that this statement of theirs 
amounts to a confession and as such 
in evidence under 
section 25 of the Indian Evidence Act; 
but we fail to see that it amounts to 
a confession, inasmuch as it was only 
an explanatory statement of the circum- 
stances under which cattle had been 
seized and was not an admission of 
guilt but rather in the nature of com- 
plaint against Sadhu Singh to the effect 
that he had illegally attempted to inter- 
fere with the arrest of the caitle. 

From the foregoing it follows that, in 
our opinion, all the accused participated 
in the attack on Sadhu Singh and from 
the account already given of the lease of 
the zakhira, it is impossible to avoid 
the conclusion that on the 12th of July 
the accused party went to the zakhira 
expecting to find Sadhu Singh’s cattle 
grazing-there as usual and intending to 
these cattle by force if 
necessary. 

The learned Sessions Judge finds that 
the accused did not ‘act illegally in 
driving Sadhu Singh’s cattle from the 
zakhira as they had been informed that 
the lease had been sanctioned in their 
name and they were entitled forthwith 
to enjoyment of the grazing ground. 
The learned Judge’s view appears to be 
correct but it must not be forgotten that 
Sadħu Singh, too, had a right to the 
enjoyment ofthe grazing ground until 
his money was returned to him. He. 
must, of course, have been aware of the 
subsequent lease to Allah Ditta and the 
accused party, but he was not bound to 
act upon it until his money had been 
returned tohim by the Canal Department; 
so that it may be said with truth that 
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this unfọrtunate occurrence is due to 
the mismanagement of the Canal Officials. 
Prima facie the offence committed was 
one of murder and we have found that 
at least one sharp-edged weapon was 
used and even on the finding that the 
accused . were justified in their seizure of 
Sadhu Singh's cattle, we cannot hold, 
even though violence was offered by Sadhu 
Singh and his party, that the accused 
were justified in employing against him 
the violence which they did use. In 
order to claim the benefit of Exception 
11 to section.300, Indian Penal Code, the 
accused must show that they had no 
intention of doing more harm than is 
necessary. In this case Sadhu Singh 
was not merely disabled but he was 
beaten to death by opponents in con- 
siderable numbers. 

For these reasons we dismiss the 
appeal of Sardara, Mahand and the two 
Jalals and accepting the petitions in 
revision set aside the acquittal of Fazal 
Ilahi and Ghulam Ali and pass a 
sentence under section 302 of the Code 
of transportation for life against all 
these accused. The appellant Fazal 
alias Fajja, unlike the other appellants, 
is not a Jat but a Kashmiri, and a 
menial.’ The part he played in the affair 
appears to have been a minor ‘one, his 
conviction under section 304 is main- 
tained and his sentence reduced to five 
years’ rigorous imprisonment. 


Appeal dismissed. 
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> LAHORE HIGH COURT, 
Criminar Revision No. 1026 op 1923. 
October 22, 1923. 
` Present:—Mr. Justice Moti Sagar. 
REHANA AND ANOTHER—PETITIONERS 
versus 
EMPEROR—RzsPONDENT. 

Penal Code (Act XLV of 1860), ss. 441, 448— 
Criminal trespass, ingredients of House trespass 
—Parents entering house to remove daughter — 
Offence. 

In order to constitute an offence under section 
448 of the Penal Code, it must be proved that 
the accused made an entry into or remained ina 
building, tent or vessel, in the Possession of an- 
other with intent to commit an offence or to 
intimidate, insult or annoy any person in posses- 
Sion of such building etc. The essence of the 
offence is the intent in committing the trespass 
and merely to trespass is not ordinarily an offence 
It mus ibe proved that soms criminal intent 
was present in the mind of the accused and it 
does not at all follow that because an act is un- 
lawful and is one that the Civil Law will restrain 
or for which it will compensate the injured 
party in damages, it is necessarily crimine 
[p. 352, cols. 1 & 2] E 

A girl was removed from the house of her 
parents, and when her whereabouts were dis- 
covered her parents, accompained by some other 
persons went to the house of the complainant, 
where the girl was, and persuaded her to return 
with them: 

Held, that the parents of the girl and their 
companions were not guilty of an offence under 
section 448 of the Penal Code, inasmuch as 
none ofthe intents specified in section 441 of the 
Penal Code could be established against them 
[p. 352, col. 2.] 


Applieation for revision of an order 
of the District Magistrate, Gujranwala 
dated the 27th April 1993, ‘affirming 
that of the Magistrate, Second Class, 
Hafizabad, District Gujranwala, dated the 
16th April 1923. 

, Mr. Gobind Ram Khanna, for the Peti- 
tioners. . 

JUDGMENT. —This is an applica- 
tion for revision of an appellate order of 
the District Magistrate of Gujranwala 
upholding the convictions and sentences 
imposed on the petitioners by the Trial 
Magistrate under section 448, Indian 
Penal Code. It appears that one Mu- 
sammat Sultano disappeard from the 
house of her parents shortly before she 
was to be married and her whereabouts 
could not be traced for some time 
Shortly after it was discovered that she 
was living with one Khanu who isthe 
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complainant in the present case and it is 
alleged that some of her relations, twelve 
in number, went to the house of Khanu 
in his absence and forcibly removed 
the girl from that place. After her re- 
turn to the house of her parents Mu- 
sammat Sultano instituted a complaint 
under section 366, Indian Penal Code, 
against Khanu alleging that she had 
been forcibly kidnapped and that she 
had been compelled to go through a 
form of marriage with Khanu against 
her will. This complaint was dismissed. 
Afterwards Khanu is alleged to have 
lodged a complaint to the Police against 
the twelve persons who had removed 
the girl from his house in his absence 
with the result that four persons, name- 
ly, Rehana, Tariji, Saddu and Baqri 
< were chalaned under section 452, Indian 
Penal Code. Out of these four persons 
two, namely, Rehana and Tariji, who 
are the petitioners in. the present case, 
were then absconding and tbe other 
two Saddu and Baqri were convicted by 
the Tahsildar of Hafizabad and sentenc- 
ed to'a fine of Rs. 40 each. A year 
later Rehana and Tariji also were arrest- 
ed and placed on.their trial before Lala 
Harnam Das who had succeeded Pandit 
Gopi Kishen as Tahsildar of Hafizabad. 
They were found guilty and sentenced 
to three months’ rigorous imprisonment 


and a fine of Rs. 20 each. Their appeal ' 


to the Distriet Magistrate was dismissed 
and they have now come up on revision 
to this Court. 

The only point urged before me is 
that the facts alleged do not constitute 


a criminal offence and that the petitioners : 


are consequently entitled to arf acquittal. 
After giving full consideration to the 
argument of the learned Vakil for the 
petitioners Iam of opinion that this con- 
tention is sound and must prevail. In 
order to constitute an offence under 
section 448, Indian Penal Code, it is 
necessary that it should be proved that 
the accused committed criminal trespass 
and that such criminal trespass was 
committed by making an entry into or 
yemaining in a building, tent or vessel. 
Criminal trespass has been defined in 
section 441, Indian Penal Code, as entry 
into or upon property in the possession 
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of another with intent to commit an 
offence or to intimidate, insult or annoy 
any person in possession of such prop- 
erty. It wil be seen that the essence . 
of the offence is the intent in commit- 
ting the trespass and merely to trespass 
is not ordinarily an offence. It has been 
repeatedly held thatit must be proved 
that some oriminal intent was present 
in the. mind of the accused and it does 
not at all follow that because an aet 
is unlawful and is one that the Civil 
Law will restrain or for which it will 
compensate the injured party in damages 
it is necessarily criminal (Rattan Lal's 
Law of Crimes, page 941). In the pre- 
sent case there is nothing to show that: 
the trespass was committed with one of 
the intents specified in the section. 
The girl had been removed from the: 
house of her parents and when her 
whereabouts were discovered it was only ` 
natural that the parents should go to 
her and persuadeher to return. There 
is nothing to show that the girl -had 
been lawfully married tothe complain- 
ant. In these circumstances I do not 
think that the facts alleged are suffi- 
cient to sustain the conviction. 

I accept the application for revision, 
set aside the convictions, and acquit 
the accused. 


Revision accepted. 


EN 
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CALCUTTA HIGH COURT. 
FULL BENCH. 
September 26, 1923. 

Present:—Justice Sir Asutosh Mookerjee, 
Kr., Justice Sir Thomas William 
Richardson, Kr., Mr. Justice C. C. 
Ghose, Mr. Justice Cuming and 

Mr. Justice Page. 
EMPEROR —PnosEgCUTOR 
versus : 
BARENDRA KUMAR GHOSE— 
ACCUSED. . i 
Penal Code (Act XLV of 1860), ss. 84, 85, 86, 37, 

88, 107, Exp. 2, 114, 149, 8029—Murder~-Meaning 

of s.84—Common intention—Act done by one of 
several .persons in furtherance of common inten- 
tion—Liability of all—Punishment—S. 107, whether 

contemplates presence of abettor—Purpose of s. 114 

—S. 149 wider than s. 84—Letters Patent, 1865, 

cl, 26—Review—Trial Judges statement un- 
` questionable—-Misdirection or other error not found 


‘to exist— Power of Court to alter sentence 
—Successive stages of process under cl. 26— 


“ Thereupon,” meaning of—Advocate-General's 
certificate—Procedure—Allegations to be verified 
—Counsel for prisoner and Crown to be heard— 
Court bound to deal with case when certificate 
granted—Criminal Procedure Code (Act V of 1898), 
ss. 224, 297, 842—Charge under s. 802, Penal 
Code~-Whether s. 34, Penal Code, should be 
` mentioned—Charge to’ Jury—Misdirection—Non- 
direction—Summing-up— Duty of Judge —Statement 
of accused under s. 342, object of —Interpretation of 
‘Statutes—Intention—History of legislation, when 
can be referred to—Judicial precedents, authority 
of, limited to facts actually decided-—Shorihand 
notes of proceedings at trials—Object of trial—All 
facts must be disclosed. 

By the Full Bench.—1. If several persons armed 
with pistols go to a place with the common in- 
tention to rob a person, and, if 
kill him, and if one of them fires a fatal short 
in furtheranes of their common intention, then 
all of them are guilty of murder under section 
302, Penal Code, read with section 31. 


2, Section. 34, Penal Code, does not create a. 


new or distinct offence. lt merely lays down a 
principle of liability that where several persons 
go with a common intention to execute a common 
object, each and every one of them becomes 
responsible for the acts of each and every other 
done in execution and furtherance of their common 
intention. 

3. When the Court is called upon to review a 

‘cass under clause 26 of the Letters Patent, jt will 
accept as unquestionable the statement of the 
Trial Judge as to what actually took place before 
him in Court. , 
' 4. Where a misdirection or any other error, 
certified by the Advocate-General, is found not 
to exist, the Court has no power under clause 26 
of the Letters Patent to alter the sentence passed 
by the Trial Court. ` * 

Per Mookerjee, J. (Richardson, J. concurring) — 


Clause 28 of the Letters Patent does not expressly _ 


lay down the procedure to be followed by the 
23. 


necessary, to. 
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Advocate-General when he is called upon 1° 
grant a certificate. But ils language requires 
that the certificate should reflect the judgment 
of the Advocate-General aud is presumably 
granted in the interests of justice after a 
careful consideration of all available materials. 
If that judgment is founded on incomplete 
materials or inaccurate allegations its weight is 
diminished in 4 corresponding degree. [p. 370, col. 2.] 

In a case where the error ascribed to the Judge 
depends on the evidence adduced at the trial, it 


-is desirable that the notes of-the evidence as 


recorded by the Judge should be laid before the 
Advocate-General when he is asked to grant the 
certificate, and the  Advocate-General should 
make it a point to hear, not merely Counsel for 
the prisoner but also Counsel for the Crown, 
before he grants the, certificate. This does-not 
imply that the  Advocate-General should be 
guided by the views of the Crown, but he should 
be aware, before he forms his judgment, that 
the version of what took place at the trial as 
given on behalf of the accused is disputed by 


, the prosecution. [p. 370, col. 2; p. 371, col. 1.] 


The allegations embodied in the petition to tho 


‘Advocate-General for the grant of a certificate 


under clause 26 of the Letters Patent, should be 
verified by Counsel present at the trial of by 
other responsible person. It is not enough that 
a draft of the certificate should be. prepared from , 
unverified materials and uncertified statements 
contained in the petition and then a certiticate 
should be appended by Counsel present at the 


trial that the facts set out in the certificate of 


the Advocate-General were correct to the best of 
the recollection and belief of the Counsel, 
Where, howéver, a certificate has been granted 
whatever may have been left undone which 
might and should have been done, the Court 
must deal with the case under clause 26 of the 
Letters Patent. [p. 371, col. 1.], 

Per Mookerjee and Ghose, JJ.—Iivery summing- 
up, must be regarded in the light of the conduct of 
the trial and the questions which have been 
raised by the Counsel for the prosecution and for 
the defence respectively. [p. 392, col. 2; p. 427, col. 1.] 

Per Richardson and Cuming, JJ.—Where an 
accused ‘is liable under section 34 of the Penal Code 
as an accessory at the fact and, therefore, as a 
principal, a charge simply of the offence of murder 
under section 302, without express reference to 
section 34, is sufficient. [p. 411, col. 1.] . 

Per Mookerjee and Ghose, J.J.—1t is no mis- 
direction not to tell the Jury everything which 
might have been told them; there is no mis- 
direction unless the Judge has told them something 
wrong, or unless what has been told them would 
make wrong that which he has left them to 
understünd. Non-direction merely is not mis- 
direction, and those who allege misdirection must 
show that something wrong was said or that 
something was said which would make wrong that 
which was left to be understood. [p. 392, col. 2; 
p. 427, col. 1.) 

Per Mookerjee and Page, J.J.—SHorthand writers 
Should be employed by Judges exercising original, 
civil or criminal jurisdiction for taking full and 
accurate notes of proceedings. [p. 401, col J; 


p. 485 col. 2.] 
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Per Mookerjee, J.—To justify the application of 
section 34, Penal Code, it is necessary to 
prove what may be briefly described as a common 
act and a common intention. The question 
whether & particular criminal act may be properly 
held to have been “done by several persons” 
within the meaning of the. section cannot be 
answered regardless of the facts of the case. 
[p. 384, col. 1; p. 389, col. 2.] . 

Section 34 speaks of "common intention," while 
section 149 refers to “comnion object.” Besides, 
section 149 comes into operation only when there 
is an unlawful assembly of five or more persons 
-asrequired by section 141 and in that event it has 
a wider scope than section 34. [p. 385, col. 1.] 


A non-direction, when it consists in an omission 
to put the material facts or to put the defence to 
the Jury, is sufficient to cause the Court to quash 
conviction, if the Court comes to the conclusion 
that it is reasonably probable that the verdict 
of the Jury was affected thereby. [p. 392, col. 2.] 


A misdirection includes erroneous direction or 
non-direction as also erroneous reception or 
exclusion of evidence. [p. 398, col. 2.] 

It is not fair to criticise every line and letter 
of a summing-up which has been delivered by a 
Judge in trying a case. A charge to the Jury 
must be read asa whole; the substantial question 
is whether the evidence for the prosecution and the 
case for the defence were fairly summed-up. (p. 393, 
col. 2; p. 894, col. 1.] ` 

The mere fact that Counsel for the accused 
has failed to present to the Courta particular 
aspect of the case, cannot justify an omission, on 
the part of the Judge, to draw the attention of 
the Jury to what appears to be a possible answer 
to the eharge against the accused even on the 
prosecution evidence; it is the duty of the Judge 
to draw the attention of the Jury to such 
possible view of the case, on the evidence, 
notwithstanding that it may have escaped the 
Counsel for the accused; in other words, the line 
of defence adopted by the Counsel does not relieve 
the Judge of his duty. But the duty which is 
thus imposed on the Judge can be discharged 
only with reference to the evidence adduced at 
the trial. [p. 394, col. 1.] 4 

A statemant made by the accused under section 
342, Criminal Procedure Code, is not made on 
oath and cannot be tested by cross-examination. 
The accused is offered an opportunity to explain 
any circumstances appearing in the evidence 
against him on the principle that though the 
proof of the case against the prisoner must 
depend for its support, not upon the explanation 
on the part of the prisoner but upon the 
positive, affirmative evidence of his guilt given 
by the Crown, yet if he is involved by such 
evidence ina state of considerable suspicion, he 
is called upon, for his own sake and for his 
own safety, to state and elucidate the circum- 
stances, whatever they may be,- which might 
reconcile such suspicious appearances with perfect 
innocence. The statement of the accused cannot 
be placed on a higher level than this and the 
Court and the Jury are expressly left free to 
draw such inference from the refusal of the 
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eecused to answer or from the answers he gives 
as they think just. [p. 394, col. 2.] 

A grave omission to direct the Jury on a 
cardinal matter in the case cannot be made 
good merely by Counsel's calling attention to 


Jt at the termination of the summing-up; it is 


one thing to indicate agreement with a sub- 
mission made by Counsel; it is another to direct 
the Jury effectively. [p. 394, col. 2; p. 395, col. 1.) 

A grave defect in the conduct of the defence 
case, caused by defective cross-examination by 
the Oounsel for defence, cannot be remedied 
except by a re-trial, if such re-trial is permissible 
under the law. [p. 395, col. 1.) 

Where parties go with a common purpose to, 
execute a common object, each and every ore 
becomes responsible for the acts of each and 
every other, in execution and furtherance of 
their common purpose; as the purpose is common, 
so must be the responsibility. In such a con- 
tingency, each and every person, co-operating to 
any extent in a plunder of this description, is 
responsible in a civil proceeding, to recoup the 
party plundered for the loss he has sustained. 
But in a crimina] matter, punishment may be 
apportioned. In the civil proceeding, it is 
immaterial what share of the plunder one received 
or whether one was coerced to join in the 
transaction, although if the matter culminates 
in a criminal proceeding, where the Judge has 
to inflict a punishment, all that might be taken 
into aceount. It would not be right on principle 
even to consider the punishment, before it has 
been determined whether the accused is to be 
convicted under section 302 alone or under 
section 302 read with section 34, Penal Code. 
[p. 395, col. 2.] 

Where a point of law has been reserved by the 
Trial Judge under clause 25 of the Letters Patent 
or where a certificate has been granted by the 
Advocate-General under clause 26, the successive 
Stages of process under the latter clause are:— 

(4) The Court reviews the entire case or such 
part of it as may be “necessary” with a view to 
decide the point of law reserved or certified. 
The word.'"necessary" means “necessary for the 
decision of the point of Jaw reserved or certified," 
and thecase is not open for reconsideration in 


all its generality. [p. 396, col. 2; p. 397, col. 1.] 


(ii) The Court finally determines the point or 


-points of law reserved or certified, that is, what 


is finally determined is the point of law reserved 
or certified. No other points are open for con- 
sideration, even though such points may emerge 
from an examination of the materials requisite 
for the decision of the certified points or may 
otherwise come to the knowledge of the Court, 
[p. 396, col. 2.] : ; 

(iii) The Court “thereupon” alters the sentence 
passed by the Trial Court. [p. 396, col. 2.] 

The term “thereupon” is not equivalent to 
"upon final determination of the point of law 
reserved or certified," but is equivalent to "upon 
final determination of thé point of law reserved 
orcertified in favour of the prisoner," and ifthe 
point of law reserved or certified is not decided 
in favour of the prisoner, he is not entitled to 
invite the Court to alter the sentence. In othe 
words, ifno error ia established the reason why 
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the prisoner can claim alteration of the sentence 
ie wile and no alteration can be made. (p. 397, 

(iv) The Court passes such judgment or sentence 
as shall seem right to the Court. That is to say, 
if the third stage has been reached and the Court 
is in & position to exercis» the full power and 
authority vested in it to alter the sentence, it 
13 competent to pass such judgment and sentence 
as to it shall seem right. [p. 397, col. 1.] 

It is not the duty of a Counsel to approach the 
Trial Judge and to apprise him that in his 
Opinion a man whose fate is entrusted to his 
care has no defence to make. A man's rights are 
to be determined by the Court, not by his Attor- 
ney or Counsel If an Advocate rejects a story 
because it seems improbable to him, he usurps 
the office of the Judge; his client wants his 
advocacy, not his judgment. [p. 379, col. 2.] 

A reference to ths history of legislation can 
only be legitimately made when reasonable doubt 
is entertained as to the true construction of a 

- Statute. [p. 383, col. 1.] 

The proper coursa is, in the first instance, to 
examine the language ofthe Statute, to interpret 
it, to ask what is its natural meaning, 
uninfluenced by considerations derived from the 
previous state of ‘the law. To begin with, an 
examination of the previous state of the law on 
the point is to attack the problem at the wrong 
end; and it is a graveerror to force upon the 
plain language of the. section of an Indian Statute 
an interpretation which the words will not bear, 
on the assumption of a supposed policy on the 
part of the Legislature to adopt or to vary, as 
the case may bs, the rules of the English Law on 
the subject. [p. 383, col. LJ 
. The language of a judicial pronouncement 
must bə understood as spoken in reference to 
tha facts under consideration and limited in 
meaning by those facts; the generality of the 
expression which may be found there is not 
intended to be an exposition of the whole law, 
but is governed and qualified by the particular 
facts of the ease in which such expressions are 
tobe found. In other words acas2 is only an 
authority for what it actually decides and cannot 
bə quoted for a proposition that may seem logically 
to follow from it. [p. 386, col. 1.] 


Per Richardson, J.—The intentions of the Legis- 
lature are to be gathered from the words used 
in the context in which they stand. [p. 402, col. 1.] 

Section 34, Penal Code, and tlie closely connected 
sections 35, 27 and 33. were intended to lay down 
compendiously, in the fewest possible words, some 
fundamental principles of criminal liability. 
They do not create offences and, given the common 
intention, in practice, it does not signify which 
s2ction-applies in any particular casa. As a matter 
of construction they are interpretative clauses 
included inthe Chapter of General Explanations, 
gadi must be read into the Code definitions of 
sibstantive offences. [p. 402, col.2; p. 403, col. 1. 

S2ction 3iregards the act done as the united 
act of the immediate perpetrator and his con- 
fsdarates present at the tim>. — [p. 493, col. 1] 

W3etions 3l, 33-and 37 must bs read together, 
and the use in pection 33 of tha phrase “gach of 
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such persons who join in the act,” and in section 
37 of the phrase “doing any one of those acts, 
either singly or jointly with any other person,” 
indicates the true meaning of- section 34. So 
section 38 speaks of "several persons engaged or 
concerned in a criminal act.” The different 
modes of expression may be puzzling but the 
Ssctions must be construed as enunciating a 
consistent principle of liability. To put it 
differently, an act is done by several persons when 
all are principals in the doing of it, and it is 
immaterial whether they are principals in the 
first degree or principals in the second degree, no 
distinction between the two categories being 
recognised. [p. 407, col. 1.] 

When two men assault, and inflict, one a grave 
and the other a less grave injury on a third and 
death or grievous hurt results, the emphasis is 
not on the fact that both men caused injuries, 
still less on the fact that the effect resulted from 
the combined injuries. The emphasis is on this, 
that the fact of both men taking an active part in 
the assault is proof positive of some common 
intention, the extent of the common intention 
being, of course, a question of fact. [p. 410, col. 1] 


Where two men shoot at a third, one hitting and 
wounding him mortally and the other missing 
him, both shots, the shot that took effect and the 
shot that missed, are the joint acts of the two 
men. Each man in the eye of the law does both 
acts. They are severally but equally liable for the 
effect produced in accordance with the principle, 
“that all who participate in the commission ofa 
crime are severally responsible to the State as 
though the crime has been committed by any one 
of them acting alone." [p. 410, col. 2.] 

An offence at its highest is the complete whole 
comprising the act done with the concomitant 
criminal mind, or intent, or mens rea, and the 
effect produced. [p. 403, col. 2.] 

Section 107, Penal Code, does not contemplate 
the abettor being present when the abetted 


criminal act or offence is committed. The aid given 


at the time of commission, referred toin Explana- : 
tion 2 to the section, means aid given at the time - 
but at such a distance from the scene that the 
abattor cannot bə said.to be present. [p. 405, col. 1.] 
Section 114, Penal Code, serves two purposes. 
Firstly, it marks the fact that where it can be 
proved that the accused, if absent, would be 
Tiable as an abettor, his mere presence, when 
the offence is committed, is, without more, 
sufficient proof of common intention to make him 
an accessory at the fact or principal. Secondly, 
it marks the fact that in those circumstances the. 
aceused cannot be punished twice, once for the 
abetment and ones for being present as. an 
accessory at tha fact. The section resembles 
section 34 in this, that it rather regulates pro- 
cedure and punishment than creates an offence, 
It is not wid» enough, therefore, to include all 
accessories at the fact. For instance, it would 
not apply where one man is assaulted .by several 
others and the assault is unpremediated. It only 
applies where the accused, if absent, would be 
liable as an abettor. [p. 196, col. 1.] i 
A defence made by or for an accused, or 
ppparept on the evidence fop the prosecution 
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should be fairly presented tothe Jury, as every 
party toa trial by Jury hasa legal and constitu- 
tional right to have the case, which he has made, 
either in pursuit or in defence, fairly submitted to 
the consideration of that tribunal. [p. 415, col. 1.] 

If a defence is substantially put to the Jury, a 
mere omission to refer to this or that circum- 
stance or suggestion is not non-direction which 
amounts to misdirection. It is not the function of 
the Judge to repeat to the Jury every argument or 
suggestion urged by the Counsel forthe accused. 
[p. 415, col. 1.] ; 

The powers of the High Court as a Court of 
Review or as a Court for cases reserved or certified 
—whatever be the correct designation—are cir- 
‘cumscribed by the terms of clause 26 of the 
Letters Patent. The certificate of the Advocate- 
General does not give the Courta roving com- 
mission. to enquire into every incident connected 
with the case which may have occurred before or 
at the trial. When the question or questions of 
law raised by the certificate for consideration of 
the Court are determined in a sense adverse to the 
accused the function of the Court ends. The Court 
has then no power to re-try the case and the judg- 
ment and sentence of the Trial Court stand. Even 
if the Court accepts the Advocate-General's certi- 
ficate it has no power to direct a re-trial, at any rate 
on any ground short of an illegality which made the 
trial abortive and no trial at all. [p.-417, cols. 1 & 2.] 

Per Ghose, J.—Under clause 26 ofthe Letters 
Patent, while the Court has power to finally decide 
the case, it has no power to remit it for re-trial. 
[p. 422, cols. 1 & 21 . > 

Since a combined act and evil intent constitute 
crime and since a thing which a person does 
through the agency of another is the same in law as 
though he had performed it himself, one who 
contributes his will to a crime, by whomsoever the 
physical act of wrong is done, is guilty of. the 
crime; that is to say, when: two or more persons 
unite to accomplish a criminal act, whether through 
the physical act of one, or of all, proceeding 
severally or collectively, each individual, whose 
"will contributes to the wrong-doing, is in law res- 
ponsible for the whole, as if the same were-per- 
-formed by himself alone. Therefore, if three men 
fire at anothér intending to.kill him and if only 
‘one of the shots proves fatal, and ifit cannot be 
ascertained which of the three had fired the fatal 
‘shot, then in such event all the three men are 
guilty of murder under section 302 read with 
section 34, Penal Code. [p. 423, col. 2; p. 424, col. 2.] 
- If several persons combining in intention perform 

- a criminal act jointly; the guilt of each is the same 
as if he had done it alone and it is the same, if the 
act being divided into parts, each proceeds with his 
part unaided. In other words, if several persons 
unite in a common design to do some criminal act 

' and each takes the part consigned to him, though 
all are not oy may not be actually present, yet all 
are present in the eye of the law. Itis not neces- 
gary that the- criminal act must be jointly, i. e., 

. physically *done by all the persons charged in 

furtherance of the common intention; that is to 
` gay, it isnot necessary that the criminal act itself 
must be participated in by all the persons enter- 

{aining the common intention. [p. 423, col. 2; p. 425, 

` gold] 


` INDIAN GASES. 


eg 


(1994 

The meaning of section 34 is. that persons 
executing parts of a crime separately in furtherance 
of a commoa intention are equally guilty. The 
expression “criminal act" need not necessarily 
mean one single indivisible act. “When a criminal 
act,” e. g., the killing ofa man "is done,” that is, 
brought about or carried out “by several persons 
infurtheranee of the common intention of all, 
each of such persons is liable for that act," that is, 
for such killing, “in the same manner as if it,” 
that is, the killing, "were done" or brought about 
or carried out “by him alone.” Again, when à 
series of acts, involving or resulting in a crime, to 
wit the destruction of a man, is done by several 
persoás in furtherance of the common intention of 
all, each of such persons is liable for that series of 
acts in the same manner as if the whole series were 
done by him alone. [p. 425, col. 2; p. 426, col. 1.] 

The extreme importance of avoiding any 
grounds for suspicion in trials, civil and criminal, 
cannot be too strongly emphasised; suspicion feeds 
on secrecy and the best way to get rid of suspicion 
is to let all the facts be known.  [p. 429, col. 1.] 

The object of a trial is the administration of 
justice in a Court, as free from doubt or chance 
of miscarriage, as merely human administration of 
it can be—not in the interest of either the Crown 


‘or the accused [p. 429, cols. 1 & 2.] 


Per Cuming, J.—ln section 34, Penal Code, the 
expression “criminal act. done by several persons" 
includes the case of a number of persons acting 
together for à common. object and each doing some 
act in furtherance of the final result, which various 
acts make up the final act. [p. 430, col. 2.] 

One criminal. act may be regarded as made up of 
a number of acts done by the individual conspira- 
tors, the result of their individual acts being the 
criminal act which was the common intention of 
them/all. [p. 430, col. 2.] . 

Section 149 is wider in its scope than section 
34, for it covers not only the acts committed in 
prosecution of the common object, but also any 
act that the members of the assembly knew to be 
likely to be committed. [p. 431, col. 2.] 

Putting the aecused's ease to the Jury cannot 


.possibly mean putting to the Jury every argu- 


ment and comment of the Counsel for the defence. 
A charge to the Jury must be readasa whole 
and also in the light of the questions raised by 
ao during the conduct of the trial. [p. 433, 
col, I. : 
The expression “thereupon” in clause 26 of the 
Letters Patent shows that it is only where 
there has been an, error in law ‘that the High 
Court has any power to re-open, review and deal 
with the case. If there has been no error in law, 
there can be no power to deal with the case 
fufther. [p. 433, col. 2.] : 


Applieation for review under clause 26 
of the Letters Patent. 

Mr. B. L..Mitter, (Standing Counsel), 
with him Messrs. S. Roy and A. K. Basu, 
for the Crown. 

Messrs. B. C. Chatterjee, H. M. Bose, 
Arabinda Ray, S. C. Roy, A. C. Mookerjee 
and. N. R. Das Gupta, for the Accused, 
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FACTS.—In this case the accused 
was tried at a Criminal Sessions of the 
High Court by Mr. Justice Page anda 
special Jury on charges of the murder 
of Amritalal Roy, Post Master, Sankari- 
tolla Post Office, and of causing hurt in 
attempted robbery. He pleaded guilty 
to the minor charge; but not: guilty 
to the charge of murder. He was 
unanimously found guilty by the Jury of 
murder and sentenced to death. 


The Advocate-General was then 
moved and he granted a fiat on the 
. grounds of misdirection of a question 
of law and non-direction with regard 
to the defence case. As a result of 
that fiat the Full Bench was constituted 
to hear the review. 


ARGUMENT:—Mr?. Mitter :—Before 
my learned friend proceeds, I wish to 
say two things. In the first place the 
statements of fact as given in the 
certificate of the Advocate-General are 
not all accurate. I had no opportunity 
of correcting the inaccuracies. Before 
the ‘certificate was given I was not 
asked ` anything by the Advocate- 
General. It was an ea parte certificate. 
In the second place I shall submit that 
the second part of the certificate is 
misconceived and incompetent. The 
certificate relates to misdirection on à 
question of law and non-direction with 
regard to the defence case. With 
regard to the second part my submis- 
sion will be that the certificate is mis- 
conceived and incompetent. I indicate 
this at the earliest opportunity because 
if your Lordships go into the whole 
matter I shall urge this point when 
the time comes, or if your Lordships so 
desire; I can deal with it now. < 


Mr. Chatterjee, for the Accused :—The 
Advocate-General’s certificate arose out 
of certain submissions which Counsel for 
the accused made to the Advocate- 
General. at the conclusion of the trial. 
At the close of the case, Ion behalf of 
the accused took an objection before 
Mr. Justice Page to the effect that 
there was no case to go to the Jury upon 
the evidence on the charge of murder, 
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but Mr. Justice Page held that there 
was material to go to the Jury aud 
overruled my objection. What Isub- 
mitted was that on the evidence adduced 
on behalf of the prosecution, it could 
not be contended that it was the pistol 
of the accused which had emitted the 


fatal shot which had killed the post- 


master. If on the basis of the pro- 
secution evidence, as’ it stood, there 
was no material for the Jury to come 
to a certain conclusion as to which of 
the three men had fired at the  post- 
master, then there was no warrant for 
the conviction of the accused on the 
charge of murder. The mere fact of the 
accused being present on the occasion 
of the attempted dacoity would bring 
him under section 394 although he did 
not cause any hurt himself, and 
in these circumstances, the accused 
took the plea which has just been 
mentioned. The case of the accused 


was not put before the Jury at all by 


Mr. Justice Page. 


(Mr. Chatterjee then read Mr. Justice 
Page’s charge to the Jury, and sub- 
mitted that from it was to be gathered 
this: First, the doctrine of law that 
if three men fired at another intending 
to kill him and one of the fire-arms 
only had fired the fatal shot, in that 


_event all the three men would be equally 


guilty of murder. This doctrine Counsel 
submitted found. no place in the Indian 
Penal Code and, therefore, was bad in 
law. Secondly, Mr. Justice Page charged 
the Jury to this effect, that if three 
or four men went into the Post Office 
with the common intent to rob and, if 
resisted, to kill, and if under such 
circumstances the postmaster was shot 
down by one of the three men, all 
the three ,or four, as the case might 
be, would be equally guilty of murder. 
There was this signification, attached 
to the expression "three or four.” What 
Mr. Justice Page did was” to take 
either hypothesis, the prosecution case 
that four men and the defence case 
that three men came. The implication 
of that charge was that the man who 
stood outside would be equally guilty 
as the men who went inside, That 
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also. would be a bad action because 
it would contravene the law as it was 
administered in this country. 
Mr. Justice Page,” while putting the 
case for the prosecution as prominently 
'as possible before the Jury, altogether 
refrained from putting the case for the 
defence before them. Mr. Chatterjee 
‘submitted that such abstention from 
putting the defence case amounted toa 
misdirection in law. 


Mr. Chatterjee continuing his address 
referred to section 34 of the: Indian 
Penal Code which runs as follows: 
*When.a criminal act is done by several 


persons in furtherance of the common: 


intention of all, each of such persons 
is liable for that act in the same 
manner as if it were done by him 
alone.” Mr. Chatterjee said that in 
1860, section 34 referred to the actual 
doers of a criminal act and not to com- 
mon intention. The fact that all refer- 
ence was omitted to common intention, 
showed that the scope and intention of 
the section was to provide for the joint 
doing of a criminal act and because of 
that circumstances, it was not important 
to put in the expression “in furtherance 
of the common intention of all.” In 
1870 this formal defect consisting in 
the -omission of the words “in further- 


ance of the common intention of all" 


was made up by the insertion of these 
Words. He called it a formal defect 
for ‘the reason that two men might 
assault another man with different 
intentions. One might assault. him 
merely to. chastise him, while the other 
mar, might assault him in order to 
weaken "him and later to rifle: the 
eontents of his pocket. Then the two 
acts would not have the same measure 
of criminality as the joint assault would 
have been. when the intention was 
common. Therefore, that little omission 
was made up in 1870, but the Code 
of 1860 put the question beyond any 
doubt whatever, that what the section 
wanted to provide for was against joint 
doers or against joint principals i in the 
first degree as they would be called in 
England. 

In this connection Counsel referred 
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to the commentary of the Indian Penal 
Code published in 1863 by Morgan and 
Maepherson, both gentlemen of the legal 
profession. In that the commentators 
pointed out with reference to section 
34—"the actual doers who are the 
persons referred to here are to be dis- 
tinguished from those who abet the 
doing of athing.” The law concerning 
the principal actors was contained in 
this section and sections 35 and 37 of 
this chapter. What consisted of abet- 
ment was explained in the chapter on 
abetment. The authors of that little 
book said that the commentary they 
had written on the various sections of 
the Code was based on certain author- 
ities. Here there was a very valuable 
contemporary comment on the scope 
and intention of section 34. Apart from 
this consideration, Mr. Chatterjee sub- 
mitted, there were one or two other con- 
siderations which also arose in respect 
of his submissions. If section 34 was 
to be interpreted in the light of Mr. 
Justice Page's charge to the Jury, then . 
section 149 would not find a place in 
the Indian Penal Code at all. If seo- 
tion 34 formulated the general doctrine 
which was. in ‘Art. 38 of Stephen’s 
Digest, there would be no occasion for 
the enaetment of section 149 in the 
sams Code, because it would be abso- 
lutely redundant. The interpretation 
sought to be put on section 34 by the 
Crown would not bear examination, and 
would not stand on the independent 
basis of the Indian Penal Code itself, 
apart from the authorities in the shape 
of decisions of this High Court.] 


PAGE, J. —Instead of referring to 
Stephen's Digest why do you not take 
the law as laid down in England ? 


Mr. Chatterjee.—Because I have been 
repeatedly asked by the learned Judges 
here to refer to the law of this country 

and not to refer to law seven thousand 
miles away. I have only referred to 
the expression "principals in the first 
degree" in order to make my submissions 
clear regarding the meaning of sections 
34 and 37, 
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Pace, J.—Your view is that English 
Law has nothing to do with it? 


Mr. Chatterjee—My view is that sec- 
tions 34 and 37 deal with the class of 
offenders who would be regarded as 


principals in the first degree by reason. 


of the fact that they have jointly com- 
mitted the crime. My further submis- 
sion is that in the Indian Penal Code, 
we have no provision except in section 
149 of the class of offenders who would 
be regarded as principals in the second 


degree by reason of the rule of law in. 


England, that whoever is present at the 
time of the commission of the crime 
. committed in execution of the common 
purpose of a number of men is guilty 
by the mere fact of his being present. 


MooxersEE, J.—If you have to refer to - 


English Law, surely you must go to 
judicial decisions and not to text-books 
prepared for guidance. 

Mr. Chatterjee—I do not feel that 
I would be justified in taking up your 
Lordships’ time by referring to English 
decisions if they will not bear upon the 
matter which I am now submitting. 


MookERJEE, J—Why do you refer to 
Stephen's Digest? Surely you are refer- 
ring to it for the purpose of reminding 
_ us what the English Law on the point 
is." 

Mr. Chatterjee.—Not quite that. I 
have beentrying to show that that par- 
ticular principle which is in operation 
according to English Law and particu- 
larly refers to Art. 38 is not in the 
Indian Penal Code except to a limited 
extent in section 149. 

MOOKERJEE, J.—You are referring to 
Art. 38 as containing the statement 
of Englsh Law. That must be your 
purpose. Surely the English rule on the 
subject is to be ascertained by judicial 
decisions.  . 

Mr. Chatterjee.— What I meant to 
say wasthatif reliance is sought to be 
placed on this principle in order to apply 
to India the provisions of section 34, 
there is no warrant for it. Otherwise 
I may leave aside Stephen's Digest 
altogether. I will rely on my submis- 
sions based on the Indian Penal Code 


i 
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and on the other facts which I will place 
before your Lordships, 

MooKERJEE, J.—We are not suggest- 
ing to you that you should not refer 
to English Law, if you wish to do 
80, but surely if you want to do so, you 
must refer to the judicial decisions, not 
all of them, but those which hear on the 
point. 

Mr. Chatterjee—As regards tha 
English decisions, I am not aware of 
any decisions which would help me or 
the other party to show how section 34 
operates in this country. 

MooKERJEBE, J.—Then do not refer to 
English Law. 

Mr. Chatterjee.—I will not. 

[Counsel then submitted that in view 
of the circumstances there could be no 
manner of doubt that section 34 would 
only bear the interpretation which he 
was seeking to put on it. Apart from an 
examination of the various sections of 
the Code if they looked into the decisions 
of this Court which had been given 
from time to time, they found ample 
warrant for the submissions he had been 
making. 

In support of this contention Mr. 
Chatterjee cited the cases of Queen v. 
Mahomed Asger (1) and Emperor v. 
Jhubboo Mahton (2). If their Lordships, 
in a particular case, felt absolutely con- 
vinced .that the murder of the deceased 
where he had been attacked by a 


.number of men was not contributed to 


by a slap on the face by one man, then 
their Lordships would not find him. guilty 
of murder. 

Counsel next cited the case of Reazuddi 
v. Emperor (3) and read the judgment 
of Justices Holmwood and. Imam 
delivered in June, 1912. In that case 
another aspect of this question was 
gone into. Five men were charged 
under section 149 with having been 
members of an unlawful assembly and 
the consequences of acts done by other 
members of the unlawful assembly were 
sought to be visited on them. Recourse 


12 25 23 W. R. 11 Cr. 

280. 739; 12 C, L, R. 233; 6 Ind, Juv, 639; 4 

Ind. Dec. (N. 8.) 477 4 
(3) 15 Ind, Cas. 646; 16 O. W. N.107/; 13 Cr I, 


t 
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was sought to be had to section 34, but 
the J udges held that that could not be 
done. ‘That was a very strong case in 
' support of his submission.] 

Paar, J—How does it support you? 


It seems to me that it has nothing to do 
with this case. . 
Mr. Chatterjee—Section 149 says 


that if five or more persons are con- 
cerned in an unlawful assembly with 
a certain common object, then all acts 
done by one or more of those persons 
in prosecution of the common object 
would make liable not only those per- 
' sons, but every one who is present, 
that is, acts done in the execution of 
the common object of all. It was argued 
that if they could not be liable under 
section 149, they might be liable under 
section 34. The Judges said, "No, you 
cannot bring them "under section 34 
after charging them under section 149 
with actual doing. "i 

The next decision in which section 34 
' was also considered in the light -of 
- whether an aet done by more than one 
person, brought one of them under 
section 34, was the case of Emperor v. 
Nirmal Kanta Roy (4) heard by Mr. 
. Justice Stephen in April, 1914. 
' Pace, J.—Do you suggest that there 
was not a joint attack which the Jury 
might have found to have taken place on 
the Post Master in this case? 

Mr. Chatterjee.—Y es. 


Pacs, J.— Was not the natural and 
reasonable result of that, that the Post 
Master was killed ? 

Mr. Chatterjee.—I submit not. . 

Paar, J.—Was not that a reasonable 


result for the Jury to come to if they- 


did arrive at such a conclusion ? 

Mr. Chatterjee.—] submit not. They 
made a joint attempt. To put it ina 
little more legal phraseology they made 
an attempt to y murder the man. 

Paas, J.— Was there a joint attack ? 

Mr. Chatterjee.—There was a joint 
attempted attack, a joint attempt at 
murdering the Post Master. 


tos 


- Mok 4 nd. Cas. 340; 41 C. 


1072; 18 O. W. N. 723; 
5 Cr. L. J. 460, ` 
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Paar, J:—Under the circumstances 
before the Jury, might not, the Jury 
have reasonably come to the con- 
clusion that the death of the Post 
Master was a natural and a reasonable 
consequence of that joint attempt to 
attack. 

Mr. Chatterjee—The Jury had two - 
reasonable and  possiblé consequences 
before them, namely, one was hitting him 
and the other was missing him. The 
man who missed, did not commit the 
same act asthe man who hit. 

[Mr. Chatterjee continued that it could 
not be held that a man who intended 
to hit, but missed, was guilty of murder. 
In support of his contention he cited 
a large number of cases of the Calcutta, 
Bombay and Allahabad High Courts. 

After his submissions on this point, 
Chatterjee said that there was an- 
other cognated direction which their 
Lordships would have to consider. The 
learned Judge had further told the Jury 
that if they found that three or four 
men had come into the Post Office with 
the common intention of robbing and, if 
resisted, of killing the postmaster, then 
in the circumstances they must find all 
the men guilty. Mr. Justice Page had 
used the expression "three or four 
persons" which Counsel understood to 
mean that whichever view of the case 
the Jury took, in either view of the 
case if all the men came into the Post 
Office with the identical intention, then 
the men who went in and killed 
the Post Master and the man who was 
outside would be equally guilty. That 
was also a part of the learned Judge’s 
charge to the Jury otherwise the ex- 
pression “three or four persons” would 
not occur.] 

GHOSE, J. — Beyond the suggestion of 
the defence that this accused was outside 
the Post Office in the courtyard is there 
any evidence to that effect ? 


Mr. Chatterjee—Thefe is a consider- 
able hody of circumstantial evidence. 

MUKERJEE, J.—That therewas one man 
in the courtyard. 

Mr. Chatterjee.—It was the evidence 
of the prosecution that the man who 
was standing in the courtyard had a 
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white coat on and it was also the 
prosecution evidence that the middle 


figure of the three men in the Post. 


Office had a white coat on. 

[Mr. Chatterjee then read.the evidence 
and said. that the second point was 
that Mr. Justice Page's further charge 
to the Jury was to this effect that 
whether it was three as the accused 
stated, or ‘four, as the prosecution 
stated, all the men would be guilty 
of murder if they had gone there with 
‘the intention to commit robbery and 
to kill if resisted, or if necessary. If 
the man stood outside, then could the 
intention be imputed to him that a 
murder would be committed in the way 
‘it happened. There was no question of 
resistance.) - 

Guosg, J.—What do you mean 
exactly by saying if the man stood 
outside? The evidence you have placed 
before us is that he was near the step, 
that is to say, near the step which was 
near the door which was the entrance 
to’ the Post Office room. . The evidence 
is that he was away from the others by 
a cubit or a cubit and a half. 

Mr. Chatterjee—TFWrom the evidence 
‘you get this: that one man stood out- 
side, “that he did not go into the Post 
‘Office. The Standing Counsel argued 
that when they went ‘like this they must 
‘have gone to rob and, if resisted, to 
‘kill. Suppose that intention was imput- 
ed to the man: who stood outside, could 
hebe further involved in the intention 
that they would go to kill the Post Master 
without any resistance ? 

RICHARDSON, J.—I understand you 
to say that this particular charge 
' involves Mr. Justice Page telling the 
Jury that the man outside was in- 
cluded in the same charge. 

Mr. Chatterjee. —So far as this charge 
stands, it misses the fact that the man 
outside could not be charged with the 
intention that the Post Master should 
be killed without his offering any 
resistance whatever. If four men went 
with .the intention to loot the Post Office 
and if ‘there was any resistance to kill 
the man who resisted and one did not 
go in; but three went in, asked for 
-money and on the Post Master saying, 
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"what money?" shot him dead, could 
the man outside be responsible for that 
murder? Mr. Justice Page included in 
this charge the man outside in the 
sense that his Lordship said that whether 
the Jury took the prosecution version, 
there were four men or the defence 
version there were three men, all these 
men would be guilty of murder in this 
particular ease if they went with the 
common intention of robbing and, if 
resisted, to kill. Mr. Justice Page should 
have pointed out to the Jury further 
that it was for them to consider whe- 
therthe man outside could be charged 
with the intention that even if there 
was no resistance that the Post Master 
should be shot down at once. 

The Standing Counsel: That is exact- 
ly what Mr. Justice Page did say. 

Mr. Chatterjee.—I am sorry to say the 
Standing Counsel is wrong. 

Mr. Chatterjee.—Mr. Justice Page fully 


appreciated the position created. His 
Lordship told'the Jury: "He is at the 
time counting out the money: The 


Post Master stands up and turns half 
right and these three men inside the 
Post Office, aiming revolvers at him, 
ask for money and he says ‘what 
money ?' " Mr. Justice Page should have 
told the Jury that since that was what 
happened inside the Post Office, the 


Jury should make a distinction be- 
‘tween the men inside and the man 
outside. If these men killed the Post 


Master under circumstances and in a 
way which was not within the purview 
of common intention with which 
all four could be visited, then the man 
outside could not be held responsible 
for the murder committed inside of the 
Post Master in a way which he had 
never bargained for. 


GnuosE, J—When you speak of the 
defence case, I want to  erystalise 
it in my mind. There are three 
points: (1) that the accused was 


outside, (2) that he did not shoot, and 


(3) that he did not kill the Post 
- Master. 
Mr.  Chatterjee.—Before continuing 


my submissions I deem it my duty to 
make one point quite clear, I told 
your Lordships that I had-the impres- 
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gion that I argued about the live cart- 
ridge before the Jury, but Mr, Justice 
Page said: I gathered that from his 
Lordship—that I did not. . 

Pags, J.—I did not say you did not, 
and I said that I did not recollect, 
which is a very different matter. I 
do not pretend to say whether you 
did or’ not. 

Mr. Chatterjee.—On the other hand, 
I should like to be as little at variance 
with your. Lordship, Mr. Justice Page, 
as to what happened in the Sessions 
Court. I have the feeling that weighs 
with Counsel when he is defending 
somebody on the charge of murder, 
namely, that his client is standing on 
the edge of the unknown. It is very 
difficult for Counsel in such a case to 
recall afterwards with exactitude what 
he argued before. the Jury. I shall 
make my submissions hefore your Lord- 
ships on the basis that I did not argue 
that point before Mr. Justice Page and 
the Jury. 7 
- [Counsel then went on to say that 
with the leave of their Lordships, he 
would re-state those facts which-he ad- 
mittedly did argue before the Jury for 
the consideration of their Lordships in 
order that he might convinée their 
Lordships that those matters should have 
been placed before the Jury by Mr. 
. Justice Page. 


In re-stating the facts, Mr. Chatterjee 
said that Mr. Justice Page omitted to 
tell the Jury that the accused was 
identified by a whité coat and that he 
had on, a "khaddar" coat which was 
white in colour.] 


Pace, J.—Did not the packer say 
that he never lostsight of the accused 
the whole time? . 

Mr. Chaiterjee.—The point I am 
making is that the packer's testimony 
was really not of a character which your 
Lordships require in the Sessions Court 
in charging the Jury, that such evidence 
was sufficient. 

(Continuing, Counsel said that the 
packer’s story was that he never lost 
sight of the accused. If the packer's 
story of the chase of the four men was 
falsified, then his story that he never 
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lost sight of the accused was also falsifi- 
ed. 'The packer said that he never lost 
'That was 
consistent with the accused's story. 

. Counsel next said that he further 
pointed out to the Jury that if the 
packer’s evidence was unsatisfactory on 
that substantial point, they could not 
accept the rest of his testimony at its 
face-value. Further, he told the Jury 
that the fact that the cartridge picked 
up inside the threshold of the Post 
Office fitted the automatic pistol was 
inconsistent with the supposition that 
if the accused was outside, one of the 
men inside had a similar pistol. The 
Jury obviously were impressed with the 
defence of the accused that he was 
outside, otherwise one could not explain 
the questions of the Jury as to how the 
man outside was dressed, the colour of 
his clothes, what he had on his head. 
The Jury obviously wanted to know 
whether the man outside was the 
aecused. Even upon the limited basis 
of the fact that Mr. Justice Page did 
not in the first place put the case 
for the accused, as disclosed in his 
Statement, before the Jury and did not 
draw their attention to these facts, 
inasmuch as Mr. Justice Page did not 
do so, there was omission to place 
the defence case before the Jury, at 
least so much of the defence case as 
was admitted by everybody to be the 
case for the defence in the Sessions 
Court. ; 


As regards the question of the: live 
cartridge, Mr. Chatterjee said that he 
had the authority of their Lordships for 
the proposition that, if he could satisfy 
them there was evidence before the 
Courts that the live cartridge was most 
probably the live cartridge spoken to by 
the, accused as the one he dropped, then 
he would be entitled to submit that Mr. 
Justice Page should have put it to the 
Jury. | 

MooxERJEE, J.—I thought we have 
finished the live cartridge question. 
We have appreciated your argument. 


Mr. Chatterjee.—As your: Lordship 
pleases. I only wish to add this argument 
that it was evidence under section 11, 
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May I refer to one decision, G. W. Davis 
v. Maung Shwe Go (5). 


[In support of his contention, Mr. Chat- 
- terjee referred, among other cases, to the 
decision of Justices Mookerjee and 
Woodroffe. in Emperor v. Upendra Nath 
Das (6) to the effect that even if Counsel 
for the accused did not put the case for 
the accused to the Jury, it was the duty 
of the Judge to do so irrespective of 
Counsel.. He relied on this to argue (1) 
that when a case had been made for 
the accused it, must be put to the Jury 
and (2) that if their Lordships found 
there was evidence, a case had been 
made for the accused which he (Counsel) 
did not make, the Judge should have 
brought it to the notice of the Jury. On 
all the authorities, therefore, the omission 
to direct the Jury on the points he had 
mentioned, was a misdirection. 
The next question was what would 
happen if their Lordships held that there 
had been misdirection. | 


MooKERJEE, J.—You want to argue the 
question of re-trial or what ? 

Mr. Chatterjee.—No. I have had the ad- 
vantage of going through the. decision 
- which Mr. Justice Mookerjee pointed out 
tome. That decision does not carry matters 
any further than your Lordship yourself 
laid down in Fateh Chand Agarwala v. 
Emperor (T). The question I shall place 
for consideration is the one Mr. Justice 
Mookerjee raised in Fateh Chand Agar- 
wala v. Emperor (7). There his Lordship 
formulated the proposition that Lord 
-Halsbury's decision in Subrahmanya 
Iyer. v. King-Emperor (8) had made a 
difference. 
also considered‘ the matter in Emperor v. 


(8) 11 Ind. Cas. 801; 38 I. A. 155 at p. 165; 15 O.. 
W. N. 934; 13 Bom. L. R. 701; (1911) 2 M. W. N. 
79; 14 C. L. J. 250; 4 Bur. L. T.229; 8 A.L.J 
1193; 38 ©. 805; 10 M. L. T. 455; 21 M. L. J. 1127 

P. O). 

(6) 30 Ind. Cas. 113; 19 C. W. N. 653; 210. L. J. 
377; 16 Or. L. J. 531 (F. BL). 

(7) 38 Ind. Cw. 915; 21 C. W.. N. 33; 24 C. L.J. 
400; 44 C. 477; 18 Cr. L. J. 385 (F. B.). 

(8) 25 M. 61; 11 M. L.J. 233; 3, Bom. L. R. 540; 
28 I. A. 257; 5 C. W. N. 856; 2 Weir 271; z8,Sar, P. 
Q, J. 160 (P. O.). 
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Panchu Das (9) The .reason for my 
going back to 21 Calcutta Weekly 
Notes is that Mr. Justice Mookerjee 
has invoked the authority of section 167 
of the Evidence Act. His Lordship first 
went on to show how the terms of the 
Letters Patent were more or less similar 
to the terms of the relative sections in 
the Crown Cases Act. The Court under 
that Act could do nothing except quash 
the proceedings if there was an illegality 
in the trial Mr. Justice Mookerjee said 
section 167 of the Evidence Act showed 


the Court should not set aside the con- 


viction without first enquiring whether 
upon the balance of the evidence the 
conviction could have been sustained, 
Then Mr. Justice Mookerjee points out 
that when their Lordships turned to the 
consideration of that question practical 
difficulties arose. It was not possible 
for their Lordships to ask themselves 
what the Jury would have done if the 
position of the evidence misreceived had 
not been before them at all. My case 
stands on a different basis. It does not 
rest on the misreception of evidence. 
In view of Mr. Justice Mookerjeé’s ob- 
servations in Fateh Chand Agarwala v. 
Emperor (7), if I can satisfy your Lord- 
ships there was an illegality in the trial 
under review due to misdirection under 
section 34 or the omission to direct, then 
your Lordships would ipso facto quash 
the conviction. 


MooKERJEE, J.—Fateh Chand Agarwala 
v. Emperor (T) is not an authority for 
that proposition. Are you contending 
for this proposition that ifa direction 
erroneous in law, has been given by the 
Trying Judge and that has been estab- 
lished then under clause 26, the convic- 
tion must be quashed? 

Mr. Chaiterjee.—Yes, except to this ex- 
tent if the direction concerned itself 
with the question of misreception of evi- 
dence. 


MOOKERJEE, J.—Assume it is establish- 
ed that a direction has been given which 
is erroneous in law. Do yôu say there is 
any authority for the proposition that the 


(9) 58 Ind. Cas. 929; 24 C. W, N. 501; 31 ©, L 
402; 47 O, 671; 21 Or.'L, J. B49, 0L Cri. 
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necessary consequence is under. clause 26 
that there must be an acquittal ?] 

Mr. Chatterjee—The authority I invoke 
is Subrahmanya Iyer v. Emperor (8). 

[MookERJEE, J.—That was not a case 
"where a direction erroneous in law had 
been given. That was a case of fatal 
misjoinder. Therefore, that is noanalogy.] 

Mr. Chatterjee.—Exceept that that case 
laid down a general principle that where 
‘your Lordships cannot decide a question 
without performing the functions of a 
Jury, then your Lordships will not take 
upon yourselves the decision of such a 
‘question. 

[MOOKERJER, J.—Can you show any cases 
in which a conviction has been quash- 
ed solely on the ground that a direction 
erroneous in law has been given?] 

Mr. Chatterjee.—I have examined 4 
good :many cases, but I should be rash 
to say that I have examined all. I have 
been able to get English decisions, but no 
Indian decisions. . 

[Counsel then -said that where the oxi- 
ginal Court had passed an illegal sen- 


tence, their Lordships had power to alter. 


the sentence. Again where the question 
was not of illegal sentence but of illegal- 
ity of a different kind, then the only 
alternative was the acquittal of the ac- 
cused. If their Lordships were satisfied 
that there were errors of law which vitiated 
the original trial, their Lordships would 
alter thesentence. Further, their Lordships 
had also the right to alter the sentence 
even if they held that there was no 
error of law. Counsel submitted (1) that 
.under clause 26 of the Letters: Patent 
if their Lordships were satisfied there 
had been errors of law, they could acquit 
the accused, and (2) if it was. argued that 
they had the power to go into the whole 
case and review it in any way that 
` clause 25 did not entitle them to, even on 
that submission their Lordships would be 
bound by the principles laid down in 
Rex v. Dyson (10) and the principles laid 
down by the Chief Justice and Mr. Justice 
Mookerjee in Emperor v. Panchu Das 


).J 
_ Mr. Mitter, for the Crown.—Mr. Chatter- 
jee has cited a large number of cases 


(10) (1908) 2 K. B. 454; 77 L. J. K. B. 813: 99L. 
T. 201; 72 J.-P. 303: 24 I. L.. R 053 Hp 
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regarding theainterpretation to be put on 
section 34. The Legislature presumably 
intended to draw a distinction between 
a-criminal act and an offence. A crimi- 
nal act is not necessarily an offence. 
Section 34 does not contemplate an offence . 
but a criminal act. Therefore in sec- 
tion 34 criminal act might mean a single 
act or a series of acts. Section 34 said 
"when a criminal act is done by .several 
persons in furtherance of the common 
object of all,” etc. Therefore, the word 
"act" must be read as a series of cri- 
minal acts. The whole idea of the sec- 
‘tion was that one man was to be held 
responsible for another man’s act, that 
‘he was to be deemed as if he had done, 
“it. 
(The Standing Counsel continuing his 
address, enunciated ‘the propositions 
-which he submitted for their Lordships’ 
consideration. The first’ proposition was 
that a comparison. of the different sec- 


-tions 34, 35736, 37, 38 and 149 of the . . 


Indian Penal Code, showed. that a dis- 
tinction had been drawn between “of 
-fence” and “criminal act.” Section 34 
did not deal with an offence. It merely 
“laid down the principle of liability for 
criminal acts. A .criminal act was not 
necessarily an offence. When a crimi- 
nal act was an offence then section 342 
came into active operation. 

- According to the Oxford Dictionary, 
the meaning of “do” was to perform, 
execute, achieve, carry out, effect, bring 
to pass, to accomplish, complete, produce, 
bring into existence by one's action. 

- Webster's Dictionary defined “do” as to 
bring about, to produce, to effect or 
result. ' 

Taking these significations let them 
see what section 34 said. It stated that 
when a criminal act was done or brought 
about or brought to pass by several 
persohs in furtherance of the common 
intention of all, each of such persons was 
liable, ete. There he would read the 
word “done” as meaning brought about, 
brought to pass an effect. On the facts 
of this case he would read section 34 in 
this way. When the killing of the Post | 
Master was brought about or carried out 


. by several persons in furtherance of the 


common intention of all, each of such 
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persons was liable for such killing in the 
. same manner as if it was brought about by 
him alone. That was one way of reading 
‘it. He would give an alternative way of 
reading it on the facts of this case. 
When a series of acts involving or result- 
ing in a crime, to wit, the destruction of 
the Post Master, was done by several 
persons in furtherance of the common 
intention of all, each of such persons 
was liable for that series of acts in the 
same manner as if the whole series was 
done by him alone. These two alter- 
native readings depended upon whether 
their Lordships looked upon the destruc- 
tion of the Post Master as an individual 
act orlooked upon it as the individual 
act of different members of the party con- 
stituting the series of the criminal act. 
In some cases it had been said that the 
joint attack was the criminal aet. In 
other cases it had been held that the 
result of the attack was the criminal act. 


There was no escape from the position. 


that if the essence of section 34, which 
was common intention, was present, 
every one engaged in the enterprise 
would be equally liable. All these illus- 
trations were covered by section 37. One 
illustration was that two men upset a 
boat in order to drown a fellow passenger. 
Mr. Chatterjee argued -that the drown- 


ing of the fellow passenger was the eri- 


minal act done by the two men who up- 
set the boat. Therg the acts of the two 


men were the several acts of each. All: 


the illustrations were illustrations of 
offences done by several men in combina- 
tion. 
In support of his contention, Mr. 
‘Mitter cited six cases, four in Calcutta 
and twoin Bombay. The first two were 
Sir Barnes Peacock's judgment in Queen 
v. Gora Chand Gopee (11) and Queen v. 
Hyder Jolaha (12). These two cases were 
before the amendment of 1870 came .in 


“but his submission was that it made no 


difference in the law, but only made the 
law clearer by the insertion of the words 
“in furtherancé of the common inten- 
tion." The other Calcutta cases were 


(11) 5 W.R. 45 at p. 48 Or; lInd Jur (x.8.) 177, 
(13) 6, W. R.83 Or : . ) 
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those of Queen-Empress v. O'Hara (13), 
and the case of Khudiram Bose vw. 
Emperor. (14). That was the Mozafferpore 
case where Mrs. and Miss Kennedy were 
killed by the throwing of a bomb. The 


Bombay cases were Imperatrix v. Pitam- 


ber Jina (15) and Emperor v. Chhotalal 
Babar (16). ; : 

Mr. Mitter then went on to say that 
he did not know whether he had quite 
appreciated Mr. Chatterjee's argument. 
At one,time Mr. Chatterjee started with 
section 114 but dropped it after a few 
questions by their Lordships. Then Mr. 
Chatterjee laid down proposition after 
proposition which, Mr. Mitter confessed, 
he had not been able to understand, 
though he had spent considerable time in 
trying to do so. Mr. Chatterjee started. 
two propositions. One was that if A, B 
and C shot at X with the intention to kill 
and <A fired the fatal shot, B merely 
grazed his skin and C missed, A would 
be guilty of murder, B of simple hurt and 
C ofattempt at murder. That was on 
the footing that each was responsible for 
his individual act ignoring all the time 
the common intention. Mr. Chatterjee's 
next proposition was that if three shot, 
then the offence was the offence of murder 
with which the three were charged and, 
therefore, only A would be guilty of 
murder and the other two would get off 
altogether. The position taken: up.by 
Mr. Chatterjee was that each man was 
responsible for his own individual 
act. The fallacy was that in that 
argument Mr. Chatterjee ignored the 
intention. The 
whole idea underlying section 34 was that 
a man might be liable for his comrade’s 
act. Directly there was common inten- 


tion, each was responsible for the act of 


his comrade. Mr, Chatterjee's argument 
that section 34 would support two 
different acts was based on. the assumption 
that “act” was the same thing as 
Then Mr. Chatterjee went on 
to enunciate this extraordinary proposi- 
tion that if the interpretation of section 


(13) 17 C. 642; 8 Ind. Dec. (x. &: 967 (F. B.). 


Pu 3 Ind. Cas. 625; 9 C.L. J.55; 10 Or. L. J. 


(15) 2 B. 61; 1 Ind. Dee. (N. s.) 469. 
(16) 14 Ind. Cas. 970; 36 B. 594; 14 Bom. L. R. 
147; 13 Or. L. J. 426 
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34 was what he (Mr. Mitter) had suggest- 
ed, then section 34 would be unnecessary 
by reason of section 149. That was 
obviously unsound because the scopes 
of section 34 and of section 149 were 
entirely different. In support of his 
contention Mr. Mitter cited Ritbaran 
Singh v. Emperor (17) and Satrughan 
Patar v. Emperor (18). 

Mr. Mitter then dealt’ with the ques- 
tion of non-direetion, and submitted that 
the principleof law laid down in Stod- 
darts case [Rex v. Stoddart (19)] 
was the correct principle. Points which 
were never raised by Counsel for the 
defence in the cross-examination of the 
witnesses, which were never even 
remotely suggested, were now sought to 
ba made grounds for grievance. The 
question of three men being there instead 
of four was never suggested by Counsel 
for the defence, that only two men 
went inside the room was never sug- 
gested by Counsel for the defence. It 
did come when the accused made his 
statement, but he was now dealing with 
the conduct of the case as disclosed 
by the cross-examination of the prosecu- 
tion witnesses by Counsel for the defence. 
It was never suggested then and was 
an after thought. 

Mr. Mitter then went on to say that 
he would deal with the question of the 
live cartridge although it. formed no 
part of the case as by.common consent 
it wentout of the case. He submitted 
that the persons responsible laid a false 
ease before the Advocate-General He 
undertook to make good that submission. 
Tf he did not their Lordships could visit 
him with any reproach they liked. There 
was nothing in the evidence to connect 
the live cartridge with the accused. 
The evidence was that a live cartridge 
was made over by Purno to the Police 
that day. Notwithstanding assertions 
by Mr. Ohatterjee here, the live cartridge 
had completely gone out of the case. 
What was the case now made about the 
live cartridge? It was that the accused 


(17) 46 Ind. Cas. 709; 19 Or. L.J. 789; 4. P. L. 
W. 120. d 
(18) 50 Ind. Cas. 337; 20 Cr, L. J. 289. 


(19) (1909) 2 Cr. App. Hep. 217 at p. 216; 25 T. L. 
R, 612; 73 J. P. 248; 53 8. J. 578, 
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could not have fired in the Post Office 
because there was the safety catch. 
Therefore, when the accused was running 
away he tried to shoot but failed because . 
the catch was on. Despite his confusion, 
the accused remembered when he was 
running away that the holy man had 
told him that the catch had to be pulled 
out. Mr. Chatterjee had charged him 
with grave professional misconduct in 
keeping back evidence. His duty as 
Standing Counsel was not to secure a 
conviction or acquittal but to place all 
the evidence, important or weak, before 
the Court and assist in the administra- 
tion of justice. He tried to get the 
unknown man who picked up the 
cartridge but the witness said that he 
did not see the unknown man picking. 
it up. That evidence was before the 
defence Counsel. Why did they deliber- 
ately twist that into the live cartridge 
being found in Mohendra Sirear lane? 
Because it fitted in with their theory 
and they suppressed that from the Ad- 
vocate-General. The suggestion was not 
true. He had acopy of the application 
made to the Advocate-General. 

MookERJEE, J.— Where is the original? 

[Mr. Chatterjee said it was attached to 
the petition to the Chief Justice.] 

GuosE, J.—The original application 
will be with the Advocate-General in 
his office. 

[Mr. Mitter said that signed or not 


‘signed that was the application with 


which the defence Counsel approached 
the Advocate-General, and he submitted 
that they approached the Advocate- 
General with a false statement. ] 

MOooKERJEE, J.—We must 
original. 

[Mr. Mitter said that in this connection 
he would quote the language of Lord 
Chief Justice Cockburn :—‘My experience 
has been that now-a-days the defence is 
not conducted with the sword of a 
warrior but bya less reputable class of 
beings." He should have thought that 
the Counsel who. presented the statement 
to the Advocate-General of what took at 
the trial, embodied in the accused's 
petition, assuming it was signed by the 
Solicitor or-the accused himself, would 
be personally responsible for it, That 


get the 


r 


. cate or would grant a certificate. 
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would be in accordance with the tradi-. 
tions of the Bar but the less said about 

traditions in these days the better. 
Mooxerser, J.— You had no notice of 


this application. 
(Mr. Mitter replied that the Advocate- 


"General gave him no notice whatever of 


this applieation. He was having his tea 
in the small room where he always sat 
when the -Advocate-General was discuss- 
ing this matter with a number of the 
defence Counsel. He was not eavesdrop- 
ping but he could not help over hear- 
ing part of the discussion. No one 
objected or asked him to leave. Had 
anyone done so, he would have left. 
After a while he went away. He took 
no part whatever in the discussion.] 
Guosg, J.— When was it first brought 


-to your notice that this certificate was 


iven ? 

[Mr. Mitter replied that it was never 
brought to his notice. On the evening 
of August 28, the Advocate-General told 
him that he had either granted a certifi- 
On the 
morning of the 29th, the Chief Justice 
sent word to him through his secretary 
that a certificate had been given and that 
he should apply to the Chief Justice in 
open Court to constitute a Bench. That 
was the first time he had formal notice of 
a certificate being granted, In this 
connection the  Advocate-General had 
asked him to mention to their Lordships 
certain dates which they wanted. On the 
evening of August 22, an application 
was submitted to the Advocate-General.] 

Gose, J.— Was it submitted to him 
with a covering letter by the Solicitor? 

[Mr. Mitter replied that what the Advo- 
cate-General told him was that on the 
evening of August 22, when he returned 
home, about dinner time, he found the 
application on his table. On August 27, 
he ‘heard Counsel for the defence. , On 
August 28, he told them he would grant 
a: certificate, asked them to draw it 
up for his signature. One of the 
defence Counsel took it to the Advocate- 
General's house on the morning of 
August 29, and got it signed. by him. 
Further, the Advocate-General did not 
think it necessary to ask him (Mr. Mitter) 
whether the. allegations made were 


true or false and, 


‘to give a certificate. 


CASES, 367 
therefore, did not 
do so.) 


MOOKERJER, J.—We are informed, Mr. 
Chatterjee, that the Advocate-General 
returned the petition so that it must be 
in the possession of your Solicitor. We 
want to find out what happened. 


(Mr. Chatterjee said that he took the 
whole responsibility for the petition 
and the certificate on himself The 
case for a certificate was sent to the 
Advocate-General by the Attorney with 
a covering letter. He had no recol- 
lection whether the application was 
signed but it made no difference. The 
Advocate-General did not do anything 
for some days. One day they had inti- 
mation from him that he would hear 
them about the certificate matter. He 
and his juniors went with the Advocate- ` 
General into the small room of the Bar 
Library and discussed section 34. The 
discussion did not finish that day and 
was adjourned to the next morning. The 
next day they went to the Advocate- 
General's Chamber, and, after discus- 
sion, the latter said that he was going 
The Advocate-Gen- 
eral went through the case which was 
placed before him and pointed out to 
one of his (Mr. Chatterjee's) juniors 
such portions of the case on which he 
was prepared to grant a certificate. The 
Advocate-General told that junior to 
copy out that portion of the case and 
that Counsel must certify. That was done 
and the junior went to the Advocate- 
General a second time to submit the 
draft for his consideration. The Advo 
eate-General re-consideréd the draft, 
struck out certain portions and, Mr. 
Chatterjee believed, added one or two 
little things. After the Advocate-Gen- 
eral had done that the final amend- 
ment was typewritten and sent to the 
Advocate-General for his signature and 
he signed it. The Advocate-General 
never heard Counsel on allegations which 
were not certified.] " 


[Mr. Mitter said that as regards the 
procedure adopted by the Advocate-Gen- 
eval, he had ascertained the procedure 


368 
z t 
EMPEROR V. BARENDRA KUMAR GHOSE. 


from two members ofthe Bar with a 
` large experience of criminal work, Mr. 
Jackson and Lord Sinha. Mr. Jackson 
said it was monstrous that a fiat should 
be granted by the  Advocate-General 
without hearing the Standing Counsel, 
and that during his half a century's ex- 
perience of Calcutta, he had never known 
of a case, where a fiat was given with- 
out hearing the Standing Counsel. Ever 
since the Supreme Court was establish- 
ed in this country that had never been 
done. Lord Sinha said that during his 
quarter of a century's experience of cri- 
“minal work, he had never known of a 
fiat being given without hearing the 
Standing Counsel, that when he was 
Standing Counsel he was always heard 
by the Advocate-General and that when 
‘he was Advocate-General he always 
heard the Standing Counsel.] 
. (Mr. Chatterjee’ said that 
‘aspect of the question with which he had 
nothing to do. He wished to say at the 
outset that he was responsible for the 
'casé presented to the Advocate-General.] 
[Mr. Mitter concluding his argument 
on the question of non-direction, sub- 
‘mitted that there was no non-direction 


andno omission on the part of Mr. Jus- 


tice Page in his summing up to the 
Jury.] 


JUDGMENT. 

Mookerjee, J.—This is an applica- 
tion for review of a criminal ease on the 
certificate of the Advocate-General under 
clause 96 of the Letters Patent. The 
petitioner Barendra Kumar Ghosh was 
tried on the 16th and 17th August at the 
Fourth Criminal Sessions of this year, by 
Mr. Justice Page and à Special Jury, on 
a charge of offences punishable under 
sections 302 and 394 of the Indian Penal 
Code. He pleaded not guilty to the first 
count and guilty to the second count. 
The Jury returned a unanimous verdict 


of guilty of murder, with the result that: 


the accused was convicted and sentenced 
to death under section 302. On the 22nd 
August, an application was made on his 
behalf to the Advocate-General for a 
certificate under clause 26 of the Letters 
Patent. On the 27th August, the Advo- 
cate-General heard Counsel for the 
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prisoner in support of the application. 
On the 29th August, the. Advocate- 
General granted a certificate in the follow- 
ing terms: ; a 

“Certificate of the Advocate-General 
of Bengal under clause 26 of the Letters 
Patent of 1865. i 

“I. Whereas the accused above- 
named was on the 16th August, 1923, 
charged at the Criminal Sessions holden 
in this Hon'ble Court’in its Criminal 
Jurisdiction before the  Hon'ble Mr. 
Justice Page anda Special Jury on an 
indictment as follows :— 

“First: That he, -the said Barendra 
Kumar Ghosh, together with certain of 
the other persons on or about the 3rd 
day of August in the year of our Lord 
1923 in Calcutta aforesaid committed 
murder by causing the. death of one 
Amrita Lal Roy and thereby he, the said 
Barendra Kumar Ghosh, committed an 
offence punishable under section 302 of 
the Indian Penal Code. ` 


" Second. That the said  Barendra 
Kumar Ghosh together with certain other’, 
persons at or about the time. and in the 
place aforesaid were jointly concerned in - 
attempting to commit robbery on the 
said Amrita Lal Roy and that at the time 
of committing such robbery voluntarily . 
caused hurt to-the said Amrita Lal Roy 
and thereby he, the said Barendra Kumar 
Ghosh, committed an offence punishable 
under section 394 of the Indian Penal 
Code. fn 

"IL Whereas it has been represented 
to me that the accused pleaded ‘ guilty’ 
to the aforesaid charge under section 394, 
Indian Penal Code with the reservation 
that he did not cause hurt to the Post . 
Master and pleaded ‘not guilty’ to the 
charge under section 302, Indian Penal 
Code, and the trial was proceeded with 
thereafter in respect of the latter charge. 

TIT. Whereas it has been represent- 
ed to me that the case for the prosecution 
as opened by the learned Standing Coun- 
seland as diselosed in the evidence of 
the prosecution was as follows :— 

“That the accused and three other 
persons made their appearance at the 
Shankaritolla Post Office at about 3-30 
P. M. on the 2rd of August, 1923, armed 
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with firearms, that three of them includ- 
ing the accused entered the’ Post Office 
through its south-eastern door while the 
fourth-man remained outside, that of the 
three who came inside, the accused stood 
in the middle and the masked man ‘on 
his left and the other man on his 
right, that they stood within less than 
2 yards of the Post Master, of whom 
all the three demanded money with the 
words ‘ Post Master, rupey deo, that the 
Post Master asked ‘kiser taka, where- 
upon all the three levelled their weapons 
and fired at the Post Master's right palm 
and another struck him on the right side 
under the right arm pit whereupon he 
fell down with a cry, that a clerk named 
Sham Dulal Das who was working in the 
same room at that time ran to the Post 
Masters aid whilst Hari Prosad 
Das, the Post Office packer, ran after 
the three men who were immediately 
escaping along with the fourth man who 
was outside, that the chase was’ taken 
up by two other men named Sita Ram 
and Khapasram employees of one Pro- 
motho Lal Sircar residing at 15, Mohen- 
. dra Sircar’s’. Lane opposite the Post 
Office, that as they got to the turning of 
Mohendra Sircar's Lane ‘and Sankari- 
tolla Hast Lane, the accused ran down the 
latter lane firing his pistol from time to 
time whilst the other three ran by 
Mohendra Sircar's Lane to Creek Row, 
that the accused was followed by the 
packer and the two others whose number 
was swelled by other pursuers who all 
kept following him until he was arrested 
in front of St. James Square, and brought 
back to the Post Office along with his 
pistol which the accused had thrown 


away near the said Square but had been: 


picked up by a small boy who gave it to 
-the packer. f 

“That the prosecution case further 
was the Post Master had expired wishin 
& short interval of being shot, that one 
bullet was found inside his body which 
on being extracted fitted into the empty 
cartridge case picked up inside the room. 
of the Post Office which in its turn was 
found to be of the same bore as that of 
the automatic pistol carried: by the 
accused, that the dent of the bullet was 
found on the wall of 15, Mohendra Sirear’s 
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Lane fronting the Post Office, that no 
other empty cartridge was found insidé 
the same room, that no trace ofthe third 
bullet was available in or out of it, and 
‘lastly that: two revolvers and" three 
daggers were found at premises No. 181; 
Harrison Road, a Chemist's shop where 
the accused was employed: 

“TV. Whereas ib bas been further 
represented to me that the case for the 
defence ‘as disclosed in the evidence was 


“as follows: — 


“(a) That the case for the defence 
was embodied in the statement made by 
the accused in Court which according 
to him was identical with the statement 
he had previously made to Inspector Bon 
Behari Mukherji ; a copy of the accused's 
statement in Court is "hereto annexed 
and marked “A.” | 
" "(b) That the main points in the 
àccused's version were as follows:— ' 

"(j) Three and not four persons went 
'to' the Post Office, that the accused went 
there with the assured feeling that no 
life would be taken by any one, that the 
accused stayed outside whilst the other 
two went in, and that only two shots were : 
fired inside and not three. 

“(ii)- That the accused was so taken 
by surprise on account of the shooting 
of the Post Master that he was tempo- 
rarily robbed of locomotion and self- 
control and remained back, whilst his ' 
two companions ran away, that he 
recovered himself later on hearing the 
ery ‘Chor Chor, that he was "running 
by himself, that-he for the first time 
tried to fire his revolver in course of 
being pursued, that his pistol did not 
go off when he pulled tbe trigger, that 
he thereupon remembered his instruc- 
tions to pul out a portion of the 
pistol and as he did so, a live cartridge 
fell out. 
` “Gii) That the accused kept on firing 
in the airas he ran along and deliber- 
ately refrained from shooting the packer 
and others who followed’ him at. close 
quarters. 2 


"V. Whereas it has been further 


‘represented to me that the learned Judge 
"charged the Jury andin such charge. 


which was taken down in shorthand com- 
pletely said as follows :— 
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“ ‘Therefore in this case if these three 
persons went to that place with a com- 


mon intention to rob the Post Master, ` 


and if necessary, to kill him and if 
death resulted, each of them is liable 
whichever of the three fired the fatal 
shot.’ i . 

“If you come to the conclusion that 
these three..or four persons came into 
the Post Office with that intention to 
rob, and if necessary, to kill and death 
resulted from their act, if that be so you 
are bound to find a verdict of guilty.’ 

“I say if you doubt that it was the 
pistol of the accused which fired the 
fatal shot that does not matter. If you 
are satisfied, on the other hand, that the 
shot was fired by one of those persons in 


furtherance of the common intention, if’ 


that be so, then it is your duty to find a 
verdict of guilty.’ 

"VI. Whereas it has been further 
represented to me that the learned Judge 
omitted to draw the attention of the Jury 
to the defence of the accused, save and 
except a mere reference to the statement 
made by the accused. 

"VIL And whereas the facts here- 
inbefore set out have been certified to 
me by Counsel for the accused as 
appears from the certificate hereunder 
written. . 

“Now I, Satish Ranjan "Das, Advo- 


`- eate-General of Bengal, do under and 


by virtue of the powers entrusted to me 
by the Letters Patent for the High Court 
of Judicature at Fort William in Bengal 
‘bearing date the 28th September, 1865, 
- certify that in my judgment whether 
the alleged direction and the alleged 
omission to direct the Jury do not in law 
amount to a misdirection should be fur- 
ther considered by the said High Court. 
Sd. S.R. Das. 

“We, the undersigned defended the 
above accused at his trial by the Hon’ble 
Mr. Justice Page at the last Criminal 
Sessions of the High Court on the 16th 
and 17th instant and were present at 
his trial throughout and we certify that 
the facts hereinbefore set out'have been 
correctly stated tothe best of our re- 
collection and belief. Sd. B. C. Chatterjee, 
.S. K. Sen, and N. R. Das Gupta, Counsel 
for the accused.” 
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Thereupon, on that very date, Counsel 
for the prisoner applied to the Chief 
Justice to appointa Bench to hear the 
application for review; and the present 
Bench was constituted by the Chief 
Justice under clause 26 of the Letters 
Patent read with section 108 (2) of the 
Government of India Act, 1915. 

When the case was taken up for dis- 
posal Mr. B. L. Mitter, Standing Counsel, 
informed the Court that the statements 
of factsas given in the certificate of the 
Advocate-General (which ` had been 
granted ea parte), were not all accurate, 
and. he submitted that the certificate 
was in one respect at least incompetent 
and misconceived. In, this connection, | 
it may be observed that clause 26 of the . 
Letters Patent does not indicate the 
procedure to be followed by the Advo- 
cate-General when he is called upon to 
grant a certificate. But it is clear, on 
the language of clause 26, that, as. em- 
phasised by Jenkins, C. J., in Emperor 
v. Upendra Nath Das (6), the Lettere 
Patent requires that the certificate should 
reflect the judgment of the Advocate- 
General and is presumably granted in 
the interests of justice after a careful 


.consideration. of all available materials. 


If that judgment is founded on incom- 
plete materials or inaccurate allegations, 


-Its weight is obviously diminished in a 


corresponding degree. It was from this 
standpoint that Jenkins, C. J., in the case 


just mentioned, hesitated to accept the 


assertion of Counsel that no note of 
the evidence had been read by or to the 
Advocate-General before he granted his 
certificate. In a case where the -error 
ascribed to the Judge depends on the 
evidence adduced at the trial, it is plain- 
ly desirable that the notes of the evidence 
as recorded by the Judge, should be laid 


-before the Advocate-General when he is 


asked to grant the certificate. The 
requisite materials can always be obtained 
on application to the Judge. But not 


-only should this be secured, there should 


also be no departure from what we gather 
has been the salutary practice, uniformly 
followed, up till now, in this class of 
cases. We were assured by Mr. Mitter 


.that on previous occasions the Advocate- 


General concerned made it a point tg 
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hear, not merely Counsel for the prisoner 


but also Counsel for tlie Crown before he ` 


granted the ‘certificate. This statement 


was made on the authority of Mr. William . 


Jackson who has been an Advocate of 


this Court since 1866, and of Lord Sinha - 


who be¢ame an Advocate of this Court 
in 1886 and successively held the Offices 
of Standing Counsel and Advocate-Gen- 
eral. In my opinion, there is no room 
for controversy- that what is thus stated 
to have been the established practice is 
the proper course to follow. This does 
tot imply that when the Advocate-Gen- 
eral is asked to grant a certificate under 
` clause 26, he should be guided by the 
views of the Crown; but he should be 
aware, before he forms his judgment, 
that the version of what took place ‘at 
the trial, as ‘given on behalf of the 
accused, is disputed by the prosecution. I 


am further of opinion that the allegations: 


embodied in the petition to the Advocate- 
General should be verified by Counsel 
present at the trial or ‘by other respon- 
Sible person. In the case before us, no 
certificate of any description was attached 
to the application madeto the Advocate- 
General. 


certified. Counsel for the accused was 
heard by him, and a draft of a certificate 
was then’ “prepared: 


the unverified petition. A certificate 
was next appended- by Counsel present 


atthe trial, tothe effect that the facts. 
set out (that is, set out in ' 


“hereinbefore” 
the certificate of the Advocate-General) 
had been correctly stated to the best of 


viously did not ensure that the judgment 
of the Advocate-General was formed 
solely on certified materials. That judg- 
ment might have been influenced by the 
unverified statements ‘contained in the 
petition which were not reproduced: in 
the certificate. That the danger is by 
no means imaginary, may be illustrated. 
by reference to two of the paragrahs of 
ihe unverified petition presented to the 
Advocate-General in this case. In para- 
graph 3, it is stated that the accused 


pleaded guilty to the charge under section - 
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394" with ‘the. bona. hat. be T not- 
cause' húrt: tô the Post Master. The’ 
court hiinutes show, on the other hand, 
that the accused pleaded guilty to the’ 
charge under section 394, and no note of 
the ‘alleged reservation can be traced.. 


Th paragraph 7, it is stated that the case, 


for the defence as made in the statement 

under section 842 of the Criminal Pro 

cedure Code wasidentieal with a state- 
ment previously made by him to InSpector 
Bon ‘Behari Mukherji. There is no gvi-; 
dence, on the ‘record to establish . the. 

alleged identity of the two' statements. | 

It is needless to enquire whether ‘these’ 
unverified assertions were made undér a” 
misapprehension. The fact remains that” 
statements were made in the petition’ 
presented to the Advocate-General, which, 
are either inaccurate or are not support, 
ed by evidence on the record; and it is. 
distinctly unfortunate that' both these . 
statements are reproduced in thé certifi- | 
cate granted by- the Advocate- General, | 

to which Counsel appendéd a "Gertificate . 
that:the facts set out therein .had been., 
correctly stated to the best ‘of their .re-! 


~ collection and belief. In my view, the” 
The result was that the Advo-" 
cate-General-formed his judgment upon’ 
materials, the accuracy whereof was not: 


certificate; of the Advocate-general, which -> 
réflects his judgmient and is naturally | 
entitled to. respect, should be gratited | 


“after he has heard representatives of the . 
. prisoner and of the Crown and has care- . 
this incorporated - 
some only of the allegations contained in : 


fully considered all the available materials ` 
whose: accuracy had been verified by . 
Counsel or other responsible persons. If - 
this course had been pursued in the | 
present case before the certificate : 
was granted, there would have been no 

occasion for an unseemly dispute as to 


"the weight to be attached to the certifi- 
"their recollection and belief. This ob- ~ 


cate. But whatever may have been left 
undone which might and should have 
been done, the .fact remains that the ' 
certificate has been granted, and the 
Court must consequently deal with the 
case under clause 26 of the Letters Patent, 
The facts material forthe appreciation . 
ofthe questions which have emerged for 
consideration, may now be conveniently ' 


‘narrated, On the 3rd August last, several ' 


persons—it is a matter “for cbntroversy . 
whether their number was three or four— ` 


‘armed with fire-arms entered the San- ` 


karitola Post Office in this city at about 


à 


“Ruptya deo". 
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3-30 p.m. The case for the prosecution 
is that the gang consisted of four persons, 
and included the accused. Three. of these 
persons—one of whom was the accused— 
entered the Post Office, through its south- 
eastern door, while the fourth remained 
outside. Of the three who went inside, 
the accused stood in the middle; he had 
a khaddar coat on and a shirt beneath. 
The man on his left had a mask on his 
face, the man on tbe right had a.shirt 
on with black stripes. Inside the room 
there were three officers, at'three differ- 
ent: tables, namely, the Post Master 
Amritalal Ray, the packer' Haraprasad 
Das, and the Money Order Clerk Sham- 
dulal Das. The Post Master was facing 
west, the packer east and-.the Money 
Order Clerk north. The three men who 
entered the room said to the. Post Master, 
The Post Master stood 
up and said “what money.” On this, 
all the three men fired. The.Post Master, 
was mortally wounded and death was 
practically instantaneous. The aggres- 
sors cleared out and were pursued. They 
at first proceeded for a short distance 
eastwards. Three of them then escaped 
by a lane towards the south. The 
accused took a turn towards the north and 
was chased by the packer. He had a 
pistol in hand which he fired no less than 
four times during his flight before he 
was arrested in St. James Square. He 
was brought back to the Post Office with 
his pistol which he had thrown down 
and was subsequently sent up for trial. 
On the same day, .ab. 7 P. M., the Police, 
upon information received, conducted a 
search of premises No. 181, Harrison Road, 
where the accused lived and worked as 
manager of a dispensary. In an almirah, 
ofwhich one key was kept by the prisoner, 
was discovered a bundle; this, when 
opened, was found to contain two revolv- 
ers and three daggers. The case against 
the accused was heard in the first instance 
by the Chief Presidency Magistrate who 
committed him to the Sessions for trial 
on charges under sections 302, 304, 393 
read with 398, 394, 307 and 308 of the 
Indian Penal Code. The charge, under 
section 398 was struck out by order of 
Court and, the charges: under sections 
307 and 308 were withdrawn with leave 
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of Court; consequently the accused was, 
tried oa the charge under sections 302 
and 3)4. The trend of his defence may 
be gathered from the following statement 
made by him in Court under advice of 
his Counsel and in explanation of the 
evidence which had been adduced against ' 
him:— : 

“On August 3, Friday, I was reclining 
on a couch and reading: a book after 
having had my midday meal when ‘a 
gentleman whom I knew to be a God- 
fearing man anda man of learning came 
in .with a bundle in his hand. I asked 


‘him to take -his seat on the couch. As 


soon as he took his seat, he wanted me to 
keep the bundle in my almirah.- I asked 
him why I should keep it in my almirah 
as it did not appertain to my private: 
business. He said he wanted it kept in, 
the almirah. Then I opened the almirah , 
and he placed the bundle inside it. I 
locked the almirah and tucked the key. 
into my waist cloth. He then said to me 
‘You will have to go with me to a certain 
place. I said that my compounder and 
men had not comein and so I could not ` 
go. He said ‘Come with me to my houss, 
you willhave to be away for only one 
hour, Ihave got to tell you something - 
very important.’ Then one of the men 
belonging tothe dispensary came after . 
taking his meal. ITtold my man that I- 
was going to this gentleman’s house and 
wanted aman to stay in the dispensary. 
Then the gentleman took me to his 
house and I was made to wait in his 
drawing room. There I found two young : 
men seated; I knew one of them but did 
not know the other. The gentleman then 
said to me ‘you will have to go with me. 
toa certain place and commit dacoity.’ 
I was very much frightened. I said ‘what 
is the dacoity. He took me to a room. 
next to the drawing room away from the 
two, boys. This room wasa dark room. 
with ,all the doors and windows shut. 
There he began to encourage mesaying ' 


-I would have nothing to’ do but only to, 


accompany these two boys. He said 

‘these two boys will do every thing, you - 
‘will go there as a mere show. I told 
him why should I commit dacoity, Iam 
newly married, I am not in need of.money.: 
Instead of replying, he looked at mein 
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the face for some little time. I was sit- 
ting quiet when he called one of the boys 
into the room. He asked the boy to 
get the four pistols. 'The boy went out 
and in quarter of zn hour came back 
with a bundlein his hand. He opened 
the bundle and ‘produced four pistols 
and handed them tome. Ina bag there 
were a number of cartridges. He began 
to put the cartridges into the revolvers. 
He then said to me ‘you go with these 
men, they will do every thing, you will 
have to do nothing. Then I said ‘I am 
a newly married man, why I shall commit 
dacoity. I told him ‘my brothers are in 
resposible employment under Govern- 
ment and they draw’ handsome pay and 
the money I earnis quite sufficient for 
my purpose, why shall I go and commit 
dacoity. Then I could not speak to him. 
The gentleman asked the second boy 
to take this bag (points out bag on 
Counsel’s table) and asked him to place 
the.money in it. The’ gentleman told 
the first boy, ‘you "know every thing, 
"be very careful! He gave each of usa 
_revolver, I asked the gentleman what 
I was todo with the revolver. 
‘you will simply have to stand with the 
revolver in your hand. I said that I 
would not be able to use the revolver 
and refuse to bea party to any act of 
murder or dacoity. He assured me 
solemnly that no murder would be com- 
mitted and I was to stand there merely 
by way of show. I was then not 
in a position toargue. On the way, I 
asked the boys if there would be any 
murder or assassination. When the 
gentleman gave me the revolver he 
pointed out how it was to be used; we 
then came to the pharmacy near the 
Sealdah corner. There- we engaged a 
third class Thicca Gharry; the third 
.man gave the driver a rupee saying 
. you-will have to go up to Sankaritolla 
corner. When wecame near Sankari- 
. tolla corner, the first boy put on a mask. 
When we came to the Sankaritolla 
‘Post Office, the two boys first got out 
and I followed. The two boys went 
inside the Post Office. I was standing 
in courtyard; after a minute or so I 
heard two. sounds like dum dum. I 
got confused and began to perspire freely 
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and could not see anything. Shortly 
after that sound I heard cries of Chor 
Chor. Not finding these men there, I 
began torun away. I was running very 
fast but my legs were trembling and 
could not carry me, for I was followed 
by alarge* number of men with great 
noise. I then drew out my revolver to . 
make a sound; when I pulled the 
trigger the first time, there was no 
sound. I then recollected, for the gentle- 
man told me that a portion was to be 
pulled out first and then the trigger 
was tobe pulled. As soon as I drew 
out a portion of the pistol a cartridge 
came out and fell on the ground, when 
I next attempted to firea shot to the 
sky. After going some little distance 
I fired another shot. When I came to 
St. James Square, I could not run further 
and sat down on the ground and threw 
away the pistol. I was then arrested by 
three or four men, taken back to the 
Post Offiee and handed over to the 
Police. I heard one witness depose in 
Court that I fired at him; I can swear 
before God that I did not intend to fire 
at him. If I wanted to kill men I could 
have done so. I have never in my life 
assaulted any body or caused any blood- 


‘shed. This is my first offence, I will not 


keep bad company any longer. I throw 
myself on the mercy of the Court. I 
was married only three months ago and 
I pray that I may be saved.. The 
period that I was with these men was 
only an hour. I am prepared to abide 
by any sentence that your Lordship 
metes out. I donot wish to mention 
the names of the other men here, but 
I have already given them to the 
Police.” 

It is necessary at this stage to mention 
an event of an extraordinary character 
which took place prior to the com- 
mencement of the trial at the Sessions. 
This can be best described. in the words 
of Mr. Justice Page himself as contained 
in a memorandum prepared by him for 
his colleagues. x 

“Two or three days before the hear- 
ing B. C. Chatterji and 8. K. Sen, 
Counsel on behalf of the accused, applied 
to see"'me in my private room. They 
then informed me that after careful 
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¿consideration they were satisfied that 
there was no defence to the charges and 
‘that the accused was guilty. They 
asked. me, if the accused pleaded guilty 
‘to murder, whether I would treat him 
leniently. I told, them that I could give 
.them no information as to what I should 
„do atthe trial, but if they were satisfi- 
ced that the accused was guilty, while 
„it was their duty by cross-examination 
“to test the accuracy of the witnesses 
.for the Crown, that they were not 
.entitled..to set up any substantive 
defence. in opponiige to the case for the 
Crown", 


"This incident appeared to “be- so 
som usual that we considered it désirable to 
‘let the Counsel concerned know what 
‘had been intimated to us by Mr. Justice 
‘Page. Consequently, after the case had 
“been called on and the Standing Counsél 
‘had taken the preliminary - objection 
‘already mentioned, the extract from the 
‘memorandum prepared by Mr. Justice 
Page as set-out above was readout 
“in open Court, and Mr. Ohattérji, -who 
‘appeared on behalf of the- accused, was 
‘asked to consider whether, in view of 
“what was stated, hé should conduct the 
“ease or whéthier" ‘the accused should have 
“an opportunity- of being represented by 
‘other Counsel, Mr. “Chatterji ` did’ nót: 
“ask for time to enable him-to consider 
“the situation, "but forthwith made the 
‘following statement from his place at the 
"Bar, presumably without consultation 
"with his colleague. Mr. Sen who was not 
"present in’ Court. 


: “With the- greatest, iee for His 
Lordship | Mr. Justice Page, I feel bound 
in duty -to state that there must have 
‘been a misunderstanding between the 
-learned Judge on the one hand and 
Mr. S. K. Sen and .myself on the other 
side. We did go to see His Lordship 
.Mr. Justice Page ; we went into His 
Lordship’s Chamber and saw him prior 
to any Consultation with the accused, 
.prior to our having seen the accused; 
and what I remember having said to 
him along with Mr. Sen was this that 
'-we had gone through the brief. very 
. carefully ourselyes and we thought it was 
a very difficult case—I am not pretend- 
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‘ing to give a verbatim report of aiat 
I ‘said, but I am giving the sense of 
what I remember having said—and that 
if we could feel that a plea of guilty on 
the part of the accused under section 


"394 were acceptable to the Court, subject 


to what the accused had to say to us 
in the interview we were going to have 


with him, we would advise him to plead 


guilty under section 394 ; I would appeal 
to Mr. Justice Page to. remember in this 
connection ; butas far as my recollection 
serves. me, His Lordship Mr. Justice 
Page told us that in a case like this, he 
could not accept a plea of guilty on any 


‘count lesser than murder, not even on 


culpable homicide. not amounting to 
-murder. After that we saw the accused, 
‘and he told us all that he had to say 
about the facts of the case; and upon 
full instructions by him, wecame to the 
.conelusion that we should be right, in 
‘the circumstances of the case, to ) advise 
him to plead guilty under ‘section 394 
‘and that he should be defended on the 
charge of murder under section 302, 
‘This is the recollection I have of this 
‘matter, and it is unfortunate that my 
learned friend Mr. Sen is not here, be- 
.cause in that, case Tam sure he would 
have repeated the same statement as to 
what happened. There was a misunder- 


.standing between the learned Judge and 


ourselves with regard to the section, we 
thought he should be advised to plead 
guilty. On the other hand, on the, in- 
-structions received, both Mr. Sen and I 
and the learned juniors who, appeared 
with us felt very strongly convinced that 
the. aecused's case embodied.in the in- 
structions he gave us was a true one, 
that in this case he was not guilty of 


murder, and that he had’ not gone in- 


sxle the Post Office or fired as was 
represented by the prosecution, and on 
that basis we -defended him. His 
defence is that he had gone there, but 
'stayed outside, while the other two men 
had gone inside and fired at the Post 
Master. It was on that identical basis 
that we defended him." 

After Mr. Chatterji had made this 
statement, the Court adjourned in.order 
“to enable him to communicate. with the 
‘prisoner, He subsequently appeared 
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before the Court and made the following 
statement : Í 

“Pursuant to your Lordship’s sugges- 
tion, Iand my friends appearing with 
me went to the Alipur Jail accompanied 
by the Clerk of the Crown and my 
Attorney. The Attorney spoke to the 
accused in the presence of the Clerk of 
the Crown and ouraslves, and the accused 
stated that he wished me to represent 
.him and toargue this case before your 
Lordships.” : ; 

The case was thereafter argued for 
five days and the hearing terminated 
on the llth ‘September last. At the 
close of the arguments, Mr. Chatterjee 
intimated that he would submit a state- 
ment signed by himself and Mr. Sen 
as to what had happened at the inter- 
view with Mr. Justice Page. The state- 
ment was handed over to the Clerk of the 
Crown on the next day and was in the 
following terms: . A 
- “We were briefed by Messrs. K: K. 
Dutt &° Co. in this case. We went 
through our brief independently, and 
came to the conclusion that the case was 
a difficult one ‘for the defence. 
` "We were discussing the different 
aspects of tha case when we came to 
learn from Mr. A. C. Mukherjee, a 
fellow member of our Bar, that Mr. 
Justice Page had in a previous case 
(Postal Fraud Casé) called Mr: Mukher- 
jee and, Mr. S. C. Bose, Counsel for 
the defence and Mr. A. K. Basu, Counsel 
for the prosecution, into his Chamber 


and said to learned Counsel for the. 


defence that without in any way wishing 
to hold out any inducement, he, the 
learned. Judge, thought that if the 
accused were to plead guilty to the 
minor charge, the prosecution should 
not press the major charge, and ought, 
in his opinion, to withdraw it. «Mr. 
Basu, we were further told, thereupon 
asked leave to refer the question to 
Standing Counsel, and that later, after 
learned Counsel on both sides had gone 
into the learned Judge’s Chamber and 
informed him of their agreement on the 
lines of his suggestion, accused pleaded 
guilty to the minor charge whereupon 
the prosecution withdrew the major 
charge. We were also informed. that 
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the prisoner was sentenced leniently ag 
a result of his pleading guilty in the 
aforesaid manner. Since the learned 
Judge had done this in a previous case, 
we thought there would be nothing 
wrong in our seeing him in Chamber 
with regard to the present case with a 
view to request him that he might 
deal with our client similarly. 

"As neither of us knew Mr. Justice 
Page well enough, we both went, in the 
first instance, to another learned Judge 
of this Court to ascertain his views on 
the propriety of the course we were 
contemplating; and the said learned 
Judge unhesitatingly approved of our 
going in to see Mr. Justice Page in his 
Chamber. We may add that we fully 
explained to this learned Judge the 
object'of our proposed visit to Mr. 
Justice Page. Accordingly, we went 
into Mr. Justice Page’s Chamber, and 
told him that, subject to his permis- 
sion, we should like to speak to him 
about the case of Barendra Kumar 
Ghose in which we had been briefed, 
On the learned Judge- nodding his 
approval, we told him we had not seen 
our client -yet, but had gone through 
the brief and thought it was a difficult 
case; and subject to what the client 
had to say to us, wə wished to ascer- 
tain from the learned Judge beforehand 
if he would acszpt a plea of guilty 
under section 394, Indian Penal Code 
and be ready thereafter to let the charge 
under section 302, Indian, Penal Code 
be withdrawn against the accused. We 
reminded the learned Judge of what 
he had done in the' Postal Fraud 
Case, whereupon he said that although 
he had adopted a course like that in the 
previous case, he could not do so in a case 
like the present one, that it was a ghast- 
ly affair, and that whilst we might be 


thinking of the poor prisoner in the dock, 


he, the learned Judge, could not but be 
thinking of the life -that was gone; 
that in this case he could not accept 
a plea of guilty to anythirigeless than a 
charge under section 302, Indian Penal 
Code, and that not even a plea of guilty 
to a charge of culpable homicide not 
amounting to murder would be accept- 
able to him, Before leaving his Chamber 
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ve were assured by the learned Judge 
that in his opinion we,had done nothing 
wrong in speaking; to him on behalf of 
our client in the way we had. 
(Sp.)—B. C. Cuarrsrat, S. K., SEN. 
. 12th September 1923. A 


“IT have anxiously compared the two 
statements, viz, the one made by Mr. 
Chatterji-in Court on the 6th Septem- 
ber, and-the other signed by Mr. Chat- 
terji and ,Mr.. Sen on the 12th Septem- 
ber, and I. have contrasted them with 
the passage in the .memorandum pre- 
pared by Mr. Justice Page. I regret to 
place, on, record my . conclusion that 
I cannot accept the statements made by 
the learned Counsel as correct in all 
particulars. I do not wish to extend 
the applieation of the well-settled prin- 
ciple . that when the Court is called 
upon “to review, a case under clause 26 
of the Letters Patent, it will accept as 
unquestionable the statement of the 
Trial Judge as to what actually took 
place. before him in Court, as ruled in Reg. 
y. Pestonjt, Dinsha (20) and Emperor v. 


Upendra -Nath Das (6).on the authority ' 


fo Everett v. Yousells (21), Rex v. Grant 
(22), Gibbs v. Pike (23) and R. v. Mellor 
(24). The conclusion I have formed is 
baséd,on the inherent improbability of 
the version given by the learned Counsel. 
A plea of guilty.i in answer to the charge 
` under section 394 would be of no avail 
to the prisoner, if he was still to be tried 
upon the charge of.murder with the 
' consequent possibility of capital sen- 
tence.. The. charge under section 302 
could not, at that stage, be withdrawn 
by the Trial Judge, though, after evi- 


dence, hàd- been adduced, he might, if. 


satisfied that there was no evidence to 
go.to the Jury, direct the Jury .to 
return a verdict of not guilty. .The ob- 
ject of the Counsel, who sought, and 
secured the interview. with the Trial 


90) 10 B. H. O-R. 75. 
en) (1833) 4*B. & Ad. 681; 1 N. & M. 530; 110 E. 
e» (1834) 5B. & Ad. 1081; 3 N. & M. 106; 110 
t 3) (1889). 9 M. & W. 351; 12 L. J. Ex. 257; 6 Jur. 


465; 152 E. R. 149; 1 Dowl. (s. 8.) 409; 60 R. R. 749. 
. (Q4). (1858) Dears & Bell. 468; 7 Cox Q. 9 494, . 
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Judge, must have been.to bargain with 
him as to the sentence in respect of 
the charge under section, 302, if the 
prisoner sbould plead guilty to that 


count. The gravity of their miscon- 
duct cannot, in my judgment, be 
exaggerated. But for what has actually 


happened, I would have considered it 
inconceivable that Counsel, who have 
been engaged to defend a prisoner 
charged with. murder, should proceed to 
intimate to the Trial J udge that, in their 
opinion, there was no. ‘defence to the 
charge, or, as . they  euphernistically 
express it, that their case was “difficult ;' 
and should then endeavour.to persuade 
the Judge, before he has heard the 
evidence, to agree to a particular sen- 
tence if the accused should plead guilty. 
It would be wrong for me to conceal that 
my surprise is intensified when I find 
that the Trial Judge who has thus been 
approached ‘and placed’ in possession of 
the view taken of the case by the Counsel 
for the defence, advises them how. the 
defence should be conducted. 

On a superficial view of what happened 
in'this case the erroneous assumption 
may possibly be made that a parallel is 
furnished by.the conduct of Charles 
Phillips, Counsel for the accuséd in the 
celebrated trial of Courvoisier for the 
murder of Lord William Russell before 
Tindal, ©. J., in 1840. The trial of 
Courvoisier, which is reported very briefly 
upon a question of practice only, R. v. 
Courvoisier (25), is’ described elaborately 
Celebrated 
Trials Connected With The Avistocacy, 
by Peter Burke, Barrister-at-Law, 1849, 

pages’ 461-485; Modern State Trials by 
William Townsend, Queen's Counsel and 
Recorder of Macclesfield, Volume 1, 1850, 
pages 244-313, and Chronicles of Crime 
by «Camden Phelm, Barrister-at-Law, 
Volume IT, 1886, pages 563-583. The 
eonduct of Charles Phillips, who defended 


- the accused, will be found discussed 


by Samuel Warren in his Introduction 
to Law Study, Volume I, 1863, pages 
389-396, by Serjeant. Ballantine in his 
Experiences, Volume I, 1882, Chapter 
VII, by Serjeant Robinson in his Remi- 


-- (25) (1840).9 Car. & P, 362, 
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niscences, 1889, Chapter . VI, and by 
Cooley in his Constitutional Limitations, 
1908, page 478. The statement of Char- 
les Philips himself is set out in an 
appendix to the Essay on Professional 
Ethics by George Sharswood, Chief 
Justice of the Supreme Court of Penn- _ 
sylvania, first published in 1854 and re- 
printed as Volume XXXII of the Reports 
of.the American Bar Association. 'The 
facts are beyond dispute and may be con- 
cisely stated. 

' Lord William Russell was found 
murdered in his bed on the 5th May, 
1840. His house was occupied only by 
himself and three servants, a young 
Swiss valet by name Courvoisier and two 
women, a cook and a house maid. 
Suspicion fell upon Courvoisier, and he 
was sent up for trial on a charge of 
murder. His Counsel Charles Phillips 
went to the trial with a full persuation 
of his innocence’ and conducted the 
cross-examination of the witnesses closely 
and zealously, specially of one of the 
female domestics, with a view to show 
that there was as much probability that 
the witness or the other domestic was 
the culprit, as the prisoner. At the close 
of the first day's proceedings, the pro- 
secutors were placed unexpectedly in 
possession of a new and important item 
of evidence, by the discovery of the 
plate of. the deceased, which had been 
missed and was’ found to have been 
deposited with a lady a week before 
the murder. The only question remain- 
ed, whether Courvoisier was the person 
who had so left it. If he was, it would 
increase the probability that it was he, 
who subsequently committed the murder 
with the object of plunder. On the 
morning of the second .day of the trial, 
the person who had made this dis- 
covery was shown a numberof prisoners 
in the prison yard; one of thes was 
Courvoisier, whom she instantly recognis- 
_ed as the person who had left the plate 
with her and had formerly lived in her 
employ. Courvoisier also suddenly re- 
cognised her and was dismayed. The 
immediate effect of his panic was 
that, when brought to the Bar of 
the Court afew minutes afterwards, he 
spoke privately to his Counsel and con- 
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fessed his guilt, coupled nevertheless 
with an expression of his desire to be 
defended to the utmost. Phillips con- 
sulted his junior Clarkson and resolved 
to abandon the case. His junior remon- 
strated and suggested that they might 
take the advice of Baron Parke, who 
was not trying the cause, upon what 
he considered to be the professional 
etiquette under circumstances so embar- 
rassing. They obtained an interview. 
Baron Parke enguired whether the pri- 
soner insisted on Phillips defending him 
and on hearing that he did, said that 
Phillips was bound to use all fair argu- 
ments arising on the evidence. This 


‘course was considered right, for, in the 


words of Phillips, "to have abandoned 
the prisoner in the midst of the trial 
would have been virtually surrenderine 
him to death." I may add that Phillips 
states explicitly that, as he subsequent- 
lylearnt from Baron Parke, the latter 
did not mention to the .Ohief Justice 
what he had learnt from Phillips. The 
Chief Justiee charged the Jury who 
returned a verdict of guilty and 
the prisoner was thereupon sentenced to 
death. 

The special features which distinguish 
the case of Courvoisier from that now 
before the Court may be indicated 
here: (1) the incident there took place 


while the trial was in progress; (2) 


Counsel took action upon confession of 
guilt by the prisoner himself; (3) 
Counsel asked for advice froma Judee 
who was not trying the cause; (4) the 
Judge so approached did not mention 
the matter to the Chief Justice who 
| lo pass 
sentence in the event of conviction 
and (5) Counsel asked advice upon a 
matter of professional etiquette only and 
did not attempt to make a bargain 
with the Judge upon the question of sen- 
tence. 

The view taken by Baron Parke upon 
the question of the duty of Counsel for a 
prisoner when the latter has, in the 
midst of the trial, confessed to the 
Counsel that he did commit the offence 
charged, is in substantial agreement 
with what was adopted by the General 
Council ofthe Bar in 1915, as appears 
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from the .following extract from the 

Annual Statement for 1915, page 14: 

“The Council were asked to’ advice 
on the propriety of Counsel defending 
on a plea of ‘Not guilty’ a prisoner 
charged with an offence, capital or 
otherwise, when the latter has confess- 
ed to Counsel himself the fact that he 
did commit the offence charged. The 
questions raised were, (1) What is the 
duty of Counsel under the circumstances ? 
May he, according’ to modern views 
defend in such ease, and if so ought 
he to do so? (2) Does the same answer 
apply where he has already appeared in 
Court for the prisoner?” 

The Council adopted the following 
report: 

* Differént considerations apply to cases 
in which the confession has been made 
before the Advocate has undertaken the 
defence and to those in which the con- 
fession is made subsequently during the 
course of the proceedings. 

‘Tf the confession has been made 
before the proceedings have been com- 
menced, itis most undesirable that an 
Advocate to whom the confession has 


been made should undertake the defence’ 


as he would most certainly be seriously 
embarrassed. in the conduct of the case, 
and no harm can be done to the 
accused by requesting him to retain 
another Advocate. 

. “Other considerations apply in cases in 
which the confession has been made 
during the proceedings, or in such cir- 


cumstances that the Advocate retained 
for the defence cannot retire from the 


case without seriously compromising the 
position of the accused. 
“Tn considering the duty of an Advo- 
cate retained to defend a person charged 
with an offence who in the circumstances 


mentiened in the last preceding para- 


graph confesses to Counsel himself that 
. he did commit the offence charged, it 
is essential to bear the following points 
clearly ‘in mind :—(1) that every Punish- 
able crime is a breach of the Common 
or Statute Law committed by a person 
of sound mind and understanding ; (2) 
that the issue in-a criminal trial is 
always: whether the accused is guilty of 
the offence charged, never "Whether. he 
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(3) that the affirmative 
Upon the 
elear appreciation of these points depends 
broadly the true conception of the duty 
ofthe Advocate for the accused. E 

" His duty is to protect his client as 
far as possible from being convicted 
except by a competent tribunal and 
upon legal evidence sufficient to support 
a conviction for the offence with which 
he is charged. 

“The ways in which this duty can’ 
be successfully performed with regard, 
to the facts of a case are (a) by show- 
ing that the accused was irresponsible 
at the time of the commission of the 
offence charged by reason of insanity. 
or want of criminal capacity, or (b) by 
satisfying the tribunal that the evi- 
dence for the prosecution is unworthy 
of credence, or, even if beliéved, is 
insufficient to justify & conviction for 
the offence charged, or (c) by setting up 
in answer an affirmative case. 

“Tf the duty of the Advocate is cor- 
rectly stated above, it follows that the. 
mere fact that a persón charged with 
a crime has in the circumstances above: 
mentioned made süch a confession to 
his Counsel is no bar, to that Advocate 
appearing or continuing to appear in his 
defence, nor indeed does such a confes- 
sion release the Advocate from his im- 
perative duty to do all he honourably 
can do for his client: . 

“But such a confession imposes very 
strict limitations on the conduct of the 
defence. An Advocate ‘may not assert. 
that which hé knows to be'alie. He may 
not connive at, múch less attempt to sub- 


is innocent; 


` stantiate, a fraud. : 


af While, therefore, it would be right to 
take any objection to the competency of 
the Court, to the form of án indictment, 
to the admissibility of any evidence, or to 
the sufficiency of the evidence admitted, 
it would be absolutely wrong to suggest 
that some other person had committed 
the offence charged, or to call any 
evidence which he must know to be 
false having regard to the confession, 
such, for instance, as evidence in support 
of an alibi, which is intended to show 
that the accused could not have done or 
‘in fact had not done'the act; that is to 


A 
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say, an Advocate must not (whether by 
calling the accused or otherwise) set up 
an affirmative case inconsistent with the 
confession made to him. 

“A more difficult question is within 
what limits, in the case supposed, may 
an Advocate attack the evidence for the 
prosecution either by cross-examination 
or in his speech to the tribunal charged 
with the decision of the facts. No 


clearer rule can be laid down than 
this, that he is entitled to test the 


evidence given by each individual wit-_ 


ness, and to argue that the evidence taken 
as-a whole is insufficient to amount to 
proof that the accused is’ guilty of the 
offente charged. Further than this he 
ought not to go. 

"It must be elearly understood that 
this . report is not intended as any- 
thing more than an answer to the specific 


question submitted. It is based on the . 


assumption that the accused has made 
a clear confession that he did, ‘commit 
the offence charged, and does not pro- 
fess to ‘deal with the very difficult 
questions which may present themselves 
to: Counsel when.a series of inconsistent 
statements are made to him by the 
accused before or during the proceed- 
ings, nor does it deal with the questions 
which may arise where statements are 
' made by the accused which point almost 
irresistibly to the conclusion that the 
accused is guilty but do not amount 
to a clear confession. Statements of 


this kind must hamper the defence,. 


put the questions arising on them are 
not dealt with here. 
answered after careful consideration of 
the actual circumstances of the particular 
case. 

“The above report was submitted to 
and approved by the then Attorney- 
General (SiriEdward Carson, K. CS M.P.) 
and by (Sir Robert B. Finlay, K.C., 
M. Pj." 

.I see no escape from the conclusion 
that what has happened in this case is 
not supported either by the advice given 
by Baron Parke in 1840 or the opinion 
recorded by the General Council of the 
Bar in. 1915. Counsel who embarked 
upon ‘such a perilous adventure. as to 


inform the Trial Judge in advance that 
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they were satisfied that the prisoner 
had no defence to the charges, must 
have been oblivious of what Baron 


. Bramwell said in Johnson v. Emerson 


(26): “A man's rights are to be deter- 
mined by the Court, not by his Attorney 
or Counsel....... À client is entitled to say 
to his Counsel, I want your advocacy, 
not your judgment. I prefer that of 
the Court.” The same thought was 
expressed more recently by Lord Halsbury 
when. he observed: “If an Advocate 
were to reject a story because it seemed 
improbable to him, he would be usurp- 
ing the office of the Judge, by which | 
I mean the judicial function, whether 
that function is performed by a single 
man or by the composite arrangement of 
Judge and Jury" (Law Notes, 1899). It 
is significant that this view had ap- 
pealed equally forcibly to two such 
divers types of intellect as were re- 
presented by Johnson and Erskine 
(Boswells’ Life of Johnson, Volume I and 
Campbell's Lives of the Lord Chancel- 
lors, Volume VIII) I shall not pursue 
this matter further or examine the 
vexed question of the duty of an Advocate 
who has lost faith in tbe cause he has 
been engaged to support. This much | 
appears to me to be incontestable that 
it is not his duty to approach the Trial 
Judge and to apprise him that in his 
opinion the man, whose fate has been 
has no defence 
to make. I venture to add that if, as 
Trial Judge, I had been placed in such 
& predicament, I would, without hesita- 
tion, have reported the Counsel con- 
cerned to the Chief Justice for discipli- 
nary action, and Iwould have asked to 
be relieved of the duty of participating 
in the trial and of passing sentence 
upon a man whose Counsel had previously 
assured me that there was no defence to 
make. 

Let me now pass on to an examina- 
tion of the questions specified in the 
certificate of the Advocate-General. 

The Advocate-General ehas certified 
that whether the direction and the non- 
direction (as specified by him) amount in 
aw to misdirection, should be further 
. (26) (1871) 6 Ex. 329 at p. 367; 40 L.J, Ex. 
25 L, T, 837, 709 o 3 d 
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considered by the Court. The direction 
‘is alleged to be contained in the three 
following passages of the summing up: 

(a) “In this case, ifthese three persons 

. went to that place with a common inten- 
tion to rob the Post Master, and if -neces- 
sary, to kill him, and if death resulted, 
each of them is liable, whichever of the 
three fired the fatal shot." 

(b)." If you come to the conclusion that 
these three or four persons came into the 
Post Office with that intention to rob, and 
ifnecessary, to kill, and death resulted 
from their act, if that be 80, you are to 

- find a verdict of guilty." 

(c) “ I say if you doubt that it was the 
pistol of the accused which fired the 
‘fatal shot, that does not matter. Ifyou 
are satisfied, on the other hand, that the 
shot was fired by one of those persons in 
furtherance of the common intention, if 
that be so, then it is your duty to find a 
verdict of guilty." 


"The non-direction is alleged to consist 


in thé omission of the Trial. Judge to draw 


the attention of the Jury to the defence. 
of the accused, save and except a mere: 


reference to the statement of the accused, 
recorded under section 342 of the Crimi- 
nal Procedure Code. It will he conveni- 
ent to consider the questions of erroneous 
direction and non-direction separately. 
First, as to erroneous direction. The 
contention has -been put forward on 
behalf of the accused that the direction 
specified is founded upon an errongous 
view ofthe scope and effect of section 34 
of the Indian Penal Code. In support of 
this argument, reliance has been placed 
principally upon the judgment of Stephen, 


J. in Emperor v. Nirmal Kunta Roy (4). . 


In that case, Stephen, J., ruled that sec- 
tion 34, read according to its own terms 
without reference to the dostrine.of the 
English Law, applies only where a 


criminal act is done’ by several persons . 
the accused charged there- ` 


of whom 
under is one, and not where the act is 
‘done by some person other than the 
latter. On this basis, Stephen, J., held 
that where twé persons, in furtherance 
of a common intention of both, fire at 
another, and one only actually hits and 
kills him, the other is guilty, not of 
anurder- under ‘section 302 read with- 
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section 34, but of attempt to murder; 
these offences do not constitute the 
same act. Stephen, J., conceded that a 
wider construction had been placed on 
section 34 in Queen-Empress v. Mahabir 
Tiwari (27) and as will présently appear, 
there has been much divergence of 
judicial opinion on the subject. In my 
judgment, the quen Tof the true con- 
struction and correct applicati tion of sec- 
tion 34 is beset with graver difficulties 
than appear at first "sight, and as I 
have arrived at a conclusion contr ary 
to the opinion maintained by Stephen, 
J. who had made a-profound study of 
Criminal Law, both Indian and English, 


“it is only fair that his- views should 


be stated in his own words. The ex- 
position of these views, conzisely set 
out in his judgment in Emperor v. 
Nirmal Kanta Roy (4) was amplified 
and re-stated by him in the- following 
extract from a letter published by him 
in the Calcutta Weakly Notes, Volume 

XVIII, page 222 (cexxii) short-notes : 

.“ The case made by the prosecution 
which had to be put before the Jury 
may, for present purposes, be presented 
in the familiar style of an illustration 
thus: ‘A and B set out to murder C. 
A hits him 
and kills him. B misses, him.’ Does 
B's act come under section 34? That 
section xruns— when a criminal act is 
done by several persons in furtherance 


of the common intention of all, each of 


such persons is liable for that act in 
the same manner as if the act were 
done by him alone.’ I held,-that as the 
act in question was the killing of C and 
as that was represented ag..having- been 
done by A alone the section did-not apply 
to the cass. Iam not now concerned to 
consider the merits of this decision from 
a legal point of view, but I believe that it 
is contrary to the view of 'the section 
generally held by the profession hitherto, 
and itis certainly opposed to the statement 
of its meaning contained in Mr: Mayne's 
note thereon in his well-known work. The 
note is as follows: ‘When several persons 


‘unite with a common purpose to effect i 


any criminal object, all who assist in 


( S, FO 263; A.W. N, (1899) 76; 9 Ind, Deo. 
N.S A 
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the accomplishment of that object 
are equally -guilty, though some 


may be at a distance from the spot 
where the crime is being committed, 


and ignorant of what is actually being. 


done. For reasons that .I -need not 


repeat I think that this is wrong; but — 


I believe that I have discovered the 
source ofthe error, and if I am right 
itis a curious example of the difficulty 
that attends the application of English 
Law to India, even in the form of a 
most carefully prepared Code. 

“What I believe has happened is 
that the old English Law as to parties 
-to the commission. of an offence has 
proved too strong for the purifying effect 
of the Penal Code; and that its com- 
plexity has proved so attractive to the 
most learned of our commentators, and 
I may add to our highest judicial 
officers, that they have read a perfectly 
simple enactment in a highly artificial 
uos in order to retain at least a iayon 


2 will, therefore, state as shortly as 
may be what I understand the English 
Law to be, and then consider how the 
Indian Legislature adapted it to India. 

"Taking Russell on Crimes, Chapter V, 
and Stephen's Digest, Chapter IV, as 
my authority, the “English Law put very 
shortly is as follows :— 

“A principal in the first degree is the 
man who commits the crime with his 
own hands. A principal in the second 
degree is one who is present aiding and 
abetting ; and (here comes in Mr. Mayne’s 
explanation of section 34) he may be 
present though he is not, really there, 
but only ther eabouts watching for intr ud- 
ers or standing ready to assist. 

" An accessory before the fact is ‘a 
man who procures, ete., or abets another 
to commit or in committing a crime, but 
is not there or thereabouts when ¿it is 
committed. : 

"An accessory after the factis a man 
who helps the criminal to escape; he 
completes the group, but otherwise it 
is unnecessary to consider him for pre- 
sent purposes. 

“Tomit any ‘consideration of the non- 
application of these rules to misdeméan- 
ours or treason; but a glance at the 
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cases in Rüssell (and their number might 
be indefinitely increased) will show how 
little our predecessors were open to the 
reproach of neglecting any technical 
points that possibly would be available 
for the defence of prisoners. 

“Such was the English Law before 
1861. But in that year the inconveni- 
ence of those clumsy distinctions that 
had slowly grown.up since the time 
of Hale—it is curious how many incon- 
veniences the English Criminal Law owes 
to his age, if not to him—was clearly 
recognised, and advantage was taken of 
the framing of the Consolidation Acts of 
that year. to correct it. 'The correction 
contained in the-Accessories and Abettors 
Act, 24 & 25 Vict, oc. 241, is character- 
istic of English legislation in such 
matters as it abolishes the distinction 
and leaves the difference. It consists 
of an enactment to ‘the effect that 
‘accesories before the fact, principals 
in the second degree and principals in 
the first degree are each considered as 
having committed ` the crime, and may 
be tried as if they had committed it. 
(Stephen, Art. 45). 

* How did the Indian Legislature deal 
with this position? The Penal Code was 
after much consideration, finally passed 
on the 6th October, 1860. The English 
Accessories and Abettors Act was ‘also, 
after prolonged investigations, passed 
in the following August. The two are, 
no doubt, closely connected, though I 
am notable at the moment to trace the 


‘connection. In 1846, however, we find 


the Commissioners who were preparing 
the: Penal Code studying the labours 
of a commission then performing similar 
work in England, and evolving in 
paragraph (8) of their report à rudiment- 
ary edition of our seetion 34. That 
paragraph clearly shows that they saw 
that the distinction between degrees of 
Principals must be abolished, ‘and in 
the following paragraphs they consider 
various difficulties which, no doubt, led 
them, or rather their successors, to their 
very short but sufficient method of 
dealing with Abettors. Ultimately in 
paragraph 662 to their postscript they 
are naturally pleased to find that the 
English Commissioners in dealing with 
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Principals and the punishment of Ac- 
cessories, propose to follow the same 
course that has recommended itself to 
them. These considerations lead mè to 
suppose that the framers of the Penal 


t 


Code, as we have it, meant to do what - 


I think they in fact did, namely, to 
distinguish between a man who does 
a thing—the credit of the simplicity 
of the phrase is theirs—and the man 
who abets him, making the latter, how- 
‘ever, punishable as though he. were the 
former, and Chapter V of the Code is the 
result. 

“What then, it will be asked, is the 
use of -section 34? The answer is to be 
found in section 3 of the Code of 1837, 
Macaulay’s Criminal Code, and the 
Illustrations thereto. ‘The section is 
practically the same as our section 34, 
though it is more obscurely expressed. 
The Illustrations are shortly (I) A digs a 
. pit intending to cause some one's death. 
B covers it with turf with the same 
intention. Z falls in and is killed. Both 
A’ and B, have committed culpable 
homicide. (2) A and B are gaolers having 
charge of Z ultimately. They both omit 
to furnish Z with food, intending to 
cause his death. Z dies of hunger. 
Both A and B have committed culp- 
able homicide. The language of the 
section has been changed, and the 
illustrations have been dropped; but I 
believe the law is as Macaulay planned 
it. That is, the man who does a thing is 
‘principal, and one who puts him’ on or 
helps him to do it, is an abettor whether 
he is present or not; and there are no 
other parties. 

. “But there remains another little 
puzzle, and that is section 114. I need 
mot set out its terms. But what I 
‘suspect is that the Commissioners could 
not help preparing a little resting place 
for the ghost they were laying. What 
they had in their minds was that a 
principal in the second degree really 
differed from an abettor, and must be 
provided for-; they, therefore, intended 
to say that whereas an abettor was to be 
punished as if he had done the thing (the 
phrase will bear repetition); if he was 
present he was to be deemed to have 
done it, which, after all, was and is 
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English Law. Practically I cannot see 
that this makes any difference, as the 
punishment for the thing is all that need 
be considered. 

“Tf, therefore, the section said what I 
think it was intended to say, I should 
think it superfluous. Butitin fact says 
something else, and when the abetting 
consists in attempting to do what another 
man did, which ‘is a most effective 
method of aiding, the section does not 
‘apply, because I think it- must be 
impossible to attempt to do a thing if 
you are not there. The result is that it 
will often apply, as it did in my ease, 
to charges which are of no importance 
in comparison to the abetting. The 
distinction between sections 109 and 114 
really depends on thé difference between 
being- punished as if you had done à 
thing, and being deemed to have doné 
it, whieh seems to me merely incon- 
venient. p te 

"I should, therefore, be glad to. see 
section 114 repealed. But at the samé 
time the principle laid down in Mr. 
Mayne's note seems to me quite a sound 
one and I should like to see section 114 
replaced by an enactment that where 
several persons take part in the execution 
of à common criminal purpose, each is 
to be deemed to have committed every 
‘offence committed by any one^of them 
in execution of the purpose. This is the 
English Law according to Stephen's 
Digest, Art. 30, and we are, of course, 
familiar with the principle in section 149. 
The ground of such an enactment may 
‘be covered by sections 107, 109, in fact 
I think it usually would be. But some 
such enactment would make the matter 
perfectly plain.” 

It may be observed that the historical 
investigation undertaken by Stephen, J. 
in his judgrhent in Emperor v. Nirmal 
Kanta Roy (4) and reproduced in the 
letter quoted above, if at all allowable, does 
not go far enough. No reference is made 
to the principles which regulated the 
liability of prineipals and accessories àt 
the time of the introduction of the 
Indian Penal Code. A very useful 
historical summary will be found in the 
- well-known Digest of Criminal Law by F. 
L, Beaufort, 1857, Volume I, pages 40-47; 

: ; 


- 
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where -reference is made to Reg. 53. 


of 1808, section 4, the Hedaya, Volume II, 
pp. 30, 104, 133, Volume IV, p. 302 and 
decisions of the Nizamat Adalaut ; these 
took a very stringent view of the liability 
of joint actors. But such a historical 
survey is not permissible in the inter- 
pretation of section 34. Such reference 
to the history of legislation can only be 
legitimately made, as was done by the 
Judicial Committee in Maharajah 
Ishuree Persad Narain Sing v. Lal 
Chutterput Sing (28) and Brown v. 
McLachlan (29), when reasonable doubt 
is entertained as to the true construction 
ofa Statute. The operation may, how- 
ever, be easily carried too far, and may, 
in the case of codifying Statutes, lead to 
results which have been emphatically 
condemned in decisions of the highest 
authority ; see, for instance, the observa- 
tions of Lord Herschell in Bank of 
England v. Vagliano (30), of Lord Watson 
in Robinson v. Canadian Pacific Railway 
Co. (31) and of Lord Macnaghten in 
Narendra Nath v. Kamal Basini (32). 
The proper course is, in the first instance, 
to examine the language of the Statute, 
to interpret it, to ask what is its natural 
meaning, uninfluenced by considerations 
derived from the previous state of. the 
law. To.-begin with an examinatian of 
the previous state of the law on the 
point, is to attack the problem at the 
wrong end; and itis a grave error to 
force upon the plain language of the 
section of an Indian Statute an interpre- 
tation which the words will not bear, on 
the assumption of a supposed policy on 
the part of the Legislature to adopt or to 
vary, as the. case may be, the rules of 
the English Law on the subject; see the 
decisions of the Full Bench in Kirpa 
Sindhu v. Annada Sundari (33) and 


(28) 3 M. I. A. 100 at p. 130; 1 Sar. P. C.J. 245; 
18 E. R. 435. | 

(29) (1872) 4 P. C.543at p. 550; 9 Moo. P. C. 
(rê) 384; 42 L. J. P. C. 18; 21 W. R. 277; 17 E. R. 
59 


(30) (1891) App. Cas. 107 at p. 144; 60 L. J. Q. B. 
145; 64 L. T. 353; 39 W. R. 657; 55 J. P. 676. 

(31) C App. Cas. 481 at p. 487; 61 L. J. P. C. 

; 505 


(32) 23 I. A. 18; 23 C. 563: 6 Sar. P. O. J. 667; 6 
M.-L. J. 71; 12 Ind. Dec. (N. &) 374 (P. 0). : 
; (33) 38 O. 34 at p. 55; 6 C. L, J. 273 (F. B). 
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Satis Chandra v. Ram Dayal (34); see 
also Baleshwar Bagarti v. Bhagarathi 
Das (85). We must consequently 
examinerin the first instance, the terms 
of section 34. 

In the Indian Penal Code, as enacted 
in 1860, section 34 was expressed .in the 
following terms : 

" When a criminal act is done by 
Several persons, each of such persons is 
liáble for that act in the same manner as 
ifit were done by him alone." 

- In 1870 the section was amended by 
the insertion of the expression “in 
furtherance of the common intention of 
all” after the word ‘persons’ and before 
the word ‘each.’ We have it on the 
authority of Mr. J. F. Stephen, who was 
Law Member of the Council of the 
Governor-General at the time, that the 
amendment was made “so as to make 
the object, of the section clear.” It is 
immaterial whether the amendment was 
suggested by the judgment of Sir Barnes 
Peacock, C. J., in Queen v. Gora Chand 
Gope (11) as was assumed by Mahmood, J., 
in Empress v. Dharam Rai (36) or by 
the judgment of Sir James Colvile in 
Ganesh Singh v. Ram Raja (37). It is 
sufficient for our present purpose to note 


. that the section is now expressed in the 


following terms: . 

“When a criminal act is done by 
Several persons, in furtherance of the 
common intention of all, each*of such 
persons is liable for that act in the same 
manner as if it were done by him 
alone.” 

This section does not create a new. 
offence ; it uses the expression ‘criminal 
act’ and formulates a principle of liabil- 
ity. Section 32 shows that act includes 
an illegal omission save where the 
contrary appears from the context. 
Section 33 shows that the word 'act' 
includes a series of acts and the word 
‘omission ' includes 4 series of omissions, 
Section 34 shows. that when a criminal 
act is done by several persons, éach is 


(34) 59 Ind. Cas. 143; 48 C. 388; 32 C. L. J. 94; 
24 C. W. N. 982; 22 Gr. L. J. 31 (S* E J. 945, 


(38) 35 O. 701 at p. Tid; 7 ©. LJ. 508; 12 0. W. 
i. < 


- (36) A. W. N. (1887) 236 at p. 237. 
(37) 3 B. L. R. 44 (P. C) 12 W, R. 38 (P. ©). 
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liable as if he did it alone, provided the 
act is done in furtherance of the common 
intention of all. Section 35 shows that 
when an act, criminal only in respect 
of knowledge or intention, is done by 
several persons, each person, joining 
with criminal knowledge or intention, is 
liable as if he had done it alone with 
that knowledge or intention. Section 36 
shows that when an offence is the effect 
partly of an act or partly-of an omission, 
itis one offence only. Section 37 shows 
that when an offence is committed by 
several acts, each person intentionally 
committing one of those acts singly or 
jointly with others, commits the offence. 
Section 38 shows that persons jointly 
engaged in a criminal act may be guilty 
of different offences. To justify the 
application of section 34, it' is, conse- 
quently, necessary to prove what 
may be briefly described as a common 
act and a common intention. The real 
difficulty emerges when we are called 
upon to decide, on the concrete facts 
of a given case, whether the criminal act 
can be said to have been done by several 
persons; in other words, what is it that 
is involved in the expression “a criminal 
act is done” when there is more than 
one person who has contributed to the 
result. I am persuaded that it is not 
possible to frame a universal formula 
which will comprehend all imaginable 
combinations of circumstances. . 

Reference has been made to opinions 
of commentators which, in some instances 
at least, do not go to the root of the 
matter. Thecommentary on the Indian 
Penal Code by Mr. W. Morgan and Mr. 
A. G. Macpherson may be mentioned as 
an illustration, though their opinion, so 
far as it goes, is entitled to the highest 
respect. Mr. Morgan was clerk to the 
Legislative Council and assisted Sir 
Barnes Peacock when the Bill, which 
was subsequently. enactéd as the Indian 
Penal Code, was put into its final form ; 
he-was one of the Judges of this Court 
till he was appointed the first Chief 


‘Justice of the Agra High Court. Mr. 


Macpherson also was for many years a 
Judge of this Court, The only observa- 
tion which they have to offer on section 
84 is that “the actual doers, who are 
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the persons referred to “here, are to bé 
distinguished from those who abet the 
doing ofa thing," they then add that 
the law concerning principle actors is 
contained in sections 34, 35 and 37, while 
what constitutes an abetment is 
explained in Chapter V. The question, 
however, remains who are the persons 
who may, in a particular case, be rightly 
regarded as the actual doers. 

Mr. Mayne in the notes on section 34, 
in his edition of the Indian Penal Code, 
quotes with approval the following , 
passage from section 439 of the Com- 
mentaries on the Criminal Law (1856), 
by Joel Prentiss Bishop, an American 
Jurist of high repute : . 

“The true view is doubtless as follows: 
Every.man is responsible criminally for 
what of wrong flows directly from his 
corrupt intentions; but no man, intend- 
ing wrong, is responsible for an independ- - 
ent act of wrong committed by another. 
Tf one person sets iu motion the. physical 
power of another person, the former is 
criminally guilty for its results. If he 
contemplated the result, he is answerable’ 
though it is produced in a manner he 
did not contemplate. If he did not 
contemplate the result in kind, yet if 
it was the ordinary effect of the cause, 
he is .responsible. If he awoke into 
action an indiscriminate power he -is 
responsible. If he gave directions 
vaguely and incautiously, and the person 
receiving them acted actording to what 
might be presumed to have been his 
understanding of them, he is responsible. 
But, if the wrong done was 4 
fresh and independent wrong springing 
wholly from the mind of the doer, the 
other is not criminal therein, merely; 
because, when it was done, he was 
intending to be a partaker with the 
doer'in a different wrong. These pro- 
positions may not always be applied 
readily to cases arising, yet they seem 
to furnish the true rules.” 

This exposition is reproduced by 
Bishop, with slight variations, in the 
latest edition of his great work (New 
Commentaries, 1892, Volume I; Chap- . 
ter XLV, section 641) Mr. Mayne, 
adhered to this view in his work on 
the Criminal Law of India (Fourth 
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Edition, 1914, page 238) where the follow- 
ing statement occurs: "Where several 
persons unite, with a common purpose, 
to effect any criminal object, all who 
assist in the accomplishment of that 
object are equally guilty, though some 
may be at a distance from the spot 
where the crime is committed and 
ignorant of what is actually done.” 
This is manifestly based on the assump- 
tion that, in certain circumstances at 
least, all who assist in the accomplish- 
ment of a common purpose to do a 
criminal act may be deemed to have 
"done that act" within the meaning of 
section 34..'This view of section 34 
does not. necessarily render section 149 
superfluous as was urged on behalf of 
the prisoner. 
“common intention" while section 149 
réfers to “common object”. Besides 
this, section 149 comes into operation 
only when there is an unlawful assembly 
of .five or more persons as required by 


section 141, and.in that event it has a 


wider scope than’ section 34. In this 
connection reference may- be made to 
the judgment of Field, J., in Empress 
v.. Jhubboo Mahton (2) where the 
recondite problem is considered, whether 
a prisoner, who is constructively guilty 
of murder under section 34 can be 
said to have committed the offence of 
murder Within the meaning of section 
149 so as to make other prisoners 
guilty by a double construction. 

A.similar view is indicated by Sir 
Michael Foster in his Discourse on 
Crown Law, 1809, page 350: 

“Several. persons set out together, or 
in small parties, upon one common 
design, be it murder or other felony, 
or for any other purpose unlawful 
in itself, and each taketh the part 
assigned to him; some to commit the 
act, others to watch at proper distapces 
and stations to prevent a surprise, or 
‘to favour, if need be, the -escape of 
those who are more immediately engaged. 
They are all; provided the fact be 
committed, in the eye of the law present 
at it; for it was made a common cause 
` with them, each man operated in his 
Station at one and the same instant 
toward the same common end, and the 
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. part each man took 
countenance, encouragement, and  pro- 


Section 34 speaks of 
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tended to give 
tection to the whole gang, and to 
ensure the success of their common 
enterprise." 

Sir Michael Foster adds in a later 
passage (page 351) that “in combinations 


^ of this kind, the mortal stroke, though 


given by one of the party, is considered 
in the eye of the law and of sound 
reason too, as given by every indivi- 
dual present and abetting; the person 
actually giving the stroke is mo more 
than the hand or instrument by which 
the others strike," or, as he phrases it 
later on, “the stroke of one is, in con- 
sideration of law, the stroke of all”: 
see Pleas of Crown by Hale, Volume‘, 
pages 437, 463; Volume II, pages 344, 345; 
Pleas of the Crown by Hawkins, Volume II, 
Chapter 29, sections 21, 22; Pleas of 
the Crown by East, Volume I, page 70. 
The theory which underlies this view 
is that if.one has the criminal intent 
and another does the criminal act, the 
intent not contributing to the act, not 
strengthening it, and not in any way in- 
fluencing it, there is in the former 
person mo crime; but it is otherwise 
if there isa unity of intent and act. 


The subject, as is fairly clear, is by 
no means free from difficulty and the 
prineiple is analysed with great acute- 
ness by Collett in.his Comments on the 
Indian Penal Code, 1889, pages 2-5. 


.He sums up his conclusion . concisely 


in the statement "that community of 
criminal intention determines the’ com- 
munity of liability in every instance 
of accession at the fact." In illustra- 
tion, he refers to the two contrasted 
cases, viz. the Sissinghurst House case. 


.(38), where an assistant of a constable 


was killed by some members of a 
riotous assembly and R. v. Sarum (39), ` 


-where three soldiers went together to rol 


an orchard. As instances of cases where 
the question is as to what constitutes 
community of action, he refers to the 


(38) (1673) 1 Hale P. C. 462. 
(39) (1697) Foster 393. 
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decisions in Reg. v. Salmon (40), where 


three soldiers went to practise firing 
with rifle, Reg. v. Coney (41), where a 
crowd assembled -to witness a prize 
fight, Queen v. Sabed. Ali (42), where, 
in an attempt to eject a man from 
land, a gun was fired. which caused 
the death of one of the party resisting, 
and Empress v. -Jhubboo Mahton (2), 
where the nature of the wounds inflict- 
ed by different assailants on different 
parts of the body of the deceased could 
be ascertained. The divergence of 
opinion expressed in some of these 
cases, specially in Reg. v. Coney (41), 
forcibly illustrates the difficulty insepar- 
able from the: application of a general 


principle like that embodied in Section 


34 to the circumstances of an individual 
case. This is fully realised when the 
cases to be found in our Reports are 
closely examined. In this connection, 
we may usefuly recal the weighty 
observations of Lord Halsbury in Quinn 
. v. Leathem (43), and of Lord Haldane in 
Kreglinger v. New Patagonia Meat and 
Cold Storage Co. (44), as to the misuse 
of judicial precedents. The language 
of a judicial pronouncement must be 
understood as spoken in reference to 
the facts under consideration and 
limited in meaning by those facts; the 
generality of the expression which’ may 
be found there is not intended to be 
an exposition of the whole law, but is 
governed and qualified by the particular 
facts of the case in which such ex- 
.pressions are to be found. It follows 
as a corollary that a case is only 
an authority for what it actually 
decides and cannot be quoted for a 
proposition that may..seem logically to 
follow from it. 

The earliest cases in this Court, such 


,, GO (1890 6 Q. B. D. 79; 50 L. J. M. C. 25; 43 
L. T. 573; 29 W, R. 246; 14 Cox O. C. 494; 45 J. P. 


270, 
(41) (1882) 8 Q. B. D. 534; 5l L.J. M. C. 66; 46 
Pa 30 W. R. 678; 15 Cox O. C. 46; 46 J. 


p 
(42) 11 B. L, R. 317; 20 W. R. 5 Or. 
(43) (1901) App. Cas. 495 at p. 506; 70 L. J. B C. 
16; un P ruf 703; 50 W. R. 139; 85 L. T. 289; 17 T. 
14 


L. 
ap (1914) App. Cas. 25 at p. 40; 83 L. J, Ch, 
109 L. T, 802; 58 S. J. 97; 30 T. L. R. 114. A 
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as Queen v. Jan Mahomed (45) and 
Queen v. Ruchee (46), do not examine 
the principle, but assume that when 
two persons take an active part in a 
murder, they become principals in the 
first degree, though one of them only 
may have been the actual killer. - This 
was apparently the opinion of Sir Barnes 
Peacock, C. J., as indicated in the case 
of Queen v. Gora Chand (11), where 
he stated that if several persons go 
out together for the purpose of appre- 
hending a man and taking him to the 
Police ‘Station on a charge “ot theft, and 
some of the party in the presence of 
the others beat and ill-treat the man 
in a cruel and violent manner, and 
the others stand by and look on without ' 
endeavouring to dissuade them from 
their cruel and violent conduct, those 
who have to deal with the facts might 
very properly infer that they were all 
assenting parties and acting in concert, 
and that the beating was in furtherance 
of & common design: On the other 
hand, all who are present do not 
necessarily assist by their presence 
every act that is done in their presence, 
Markby, J., took a similar view in Queen v. 
Hyder J olaha (12), when he stated that if 
a master accompanies a servant, knowing 
the latter’s intention to commit murder 
and is present at the commission of 
the murder, although he struck no 
blow, still he is guilty as a principal; 
the reasonable presumption was that 
both were acting with a common intent, 
Markby, J., adhered to this view when 
in Queen v. Mahomed Asger (1) he 
reiterated that if a blow is struck by 
A in the presence of and by the order 
of B, both are principals in the trans- 
action. He added that where two persons 
join in beating a man and he dies, 
it is not necessary to ascertain exactly ` 
whet the effect of each blow was. The 
same view was emphasised by him in 
Queen v. Gour Chunder Das (47), where 
he ruled that if each of several persons 
is proved to have taken part in beating 
& man so as to break his ribs and 


(45) 1 W. R. 49 Cr. 
m 2 W. R. 39 Cr. 
(47) 24 W, R, 5 Cr. 
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cause his death, each is guilty, as a 
principal, of the murder of the deceased. 
The next case in this Court which 
deserves special mention is that of Queen 
Empress v. O'Hara (13) which was 
tried by Norris, J., and a Special Jury, 
and led to a review under clause 26 
of the Letters Patent. One of the 
instructions given by Norris, J., to the 
Jury was that if two shots were fired 
by two men and both men fired at the 
deceased with the intent to kill him, 
and it was not proved who fired the 
shot which produced the’ fatal effect, 
both were guilty of murder. It is 
significant that Norris, J., when at the 
Bar, had acted as Counsel for the pro- 
secution in Reg. v. Salmon (40), the 
decision wherein would support the 
instruction in question. The Advocate- 
General certified that the instruction 
did require further consideration. But 
thé point was left undecided, as the 
conviction was ultimately set aside on 
the ground that it had been based on 
the  uncorroborated testimony of an 
accomplice. There is, however, a long 
catena of later cases which contain ex- 
pressions of opinion—some of them obiter 
dicta—which militate against the res- 
tricted interpretation placed by Stephen, 
J., on section 34. Amongst these deci- 
sions may be mentioned Sri Prosad v. 
Empress (48), Keshwar Lal. v. Giris 
Chandra (49), Nabiran Chandra Roy v. 
King-Emperor - (50) Khudiram Bose 
v. Emperor (14), Gouridas Nama- 
sudra v. Emperor (51), Emperor v. 
Morgan (52), Jhakri Chamar v. Em- 
peror (53), Redzuddi v. Emperor (8), 
Jamiruddt Biswas v. Emperor (54), 
Manindra Chandra Ghose v. Emperor 
(55), Emperor v. Nogendra Nath Sen 


(48) 4 C. W. N. 193 at p. 196. e. 

(49) 29 C. 496. 

(50) 11 C. W. N. 1085 at p. 1089; 6 Cr. L. J. 304. 

(51) 2 Ind. Cas. 811; 36 C. 659; 13 C. W. N. 680; 
10 Cr. L. J. 186. : 


52) 1 Ind. Cas. 814; 36 C. 302; 13 C. W. N. 362; 
9 O. L. J. 204; 9 Or. L. J. 393. 


3 (93) 17 Ind. Cas. 1001; 16 C. L. J. 440; 13 Or. L. 

. 905. 

3 y 16 Ind, Cas. 523; 16 ©. W. N. 909; 13 Cr. L. 
T 


' (55) 23 Ind, Cas. 1002; 41 C. 
$80; 15 Cr, L. J. 408. 


INDIAN CASES. 


754; 18 0. W.N. 


587 


Gupta (56) and In the matter of Faezulla 
(57). In some of these cases, the Court 
declined to apply section 34, not because 
the act could not be said to have been 
done by several persons, but because 
there was no proof that it had been 
done in furtherance of the common in- 
tention; these cases furnish a 
clear indication that the Court would 
have applied section 34 if a common 
intention had been proved. In one of 
these cases Emperor v. Morgan (52), the 
Court expressly relied upon the decision 
in Reg. v. Salmon (40). The bullet which 
killed the deceased was fired by one or 
other of the accused, but it was impos- 
sible to say which of them had fired it; 
the Court expressed the opinion that the 
rule laid down in Reg. v. Salmon (40) 
might be applied. In another case, 
Amrita Lal Bose v. The Corporation of 
Calcutta (58), the question was examined 
from first principles, from a different 
standpoint and irrespective of the pro- 
visions of section 34, and it was ruled 
that. as a general principle of criminal 
law, all who participate in the com- 
mission of an offence are severally res- 
ponsible, as though the offence had been 
committed by each of them acting alone, 
and consequently each must be separately 
punished. On the other hand, the deci- 
sion of Stephen, J., in Emperor v. Nirmal 
Kanta Roy (4) was followed without 
question in Emperor v. Profulla Kumar 
Mazumdar (59). There is thus a prepon- 
derance of authority in this Court' against 
the limited construction of section 34 
which found favour with Stephen, J., in 
Emperor v. Nirmal Kanta Roy 4. . 
A similar divergence of judicial opinion 
is traceable through the decisions pro- 
nounced by the Allahabad High Court: 
Empress v. Dharam Rai (36), Queen- 
Empress v. Mahabir Tiwari (27), Queen- 
Empress v. Senta (60), Emperor v. 


(56) 30 Ind. Cas. 128; 21 C. L.J. 396; 19 OQ. W, 
76 


1. 923; 16 Cr. L. J. 576. f 
Non 61 Ind. Cas. 522; 25 C. W. N. 24; 22 Or. L, 
Ls 

E 53) 49 Ind. Cas. 205; 44 C. 1025; 26 C. L. J. 215; 
91 C. W. N. 1016; 18 Cr. L. J. 915. l 

(59) 74 Ind. Cas. 267; 50 O. 41 at p.47; (1923) 
A. T. R. (C.) 453; 24 Cr. L. J. 163. 

(60) A, W. N. (1609) 186; 28 A. 40in, 
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Nageshwar (61), Enipéror v. Bhola Singh 
(62, Dhian Singh v. Lmperor 
Emperor- v. Kanhai (64), Emperor v.. Ram 
Nawaz (65), Emperor v. Hanuman (66), 
Chandan Singh v. Emperor (67), Emperor 
v. Gulab. (68) and Bhagwana v. Emperor 
(69). How the pendulum has-swung-will 
þe appreciated when we mention that 
Queen-Empress v. Mahabir Tiwari (27) 
which was: pressed upon the attention of 
Stephen, J., in, Emperor v. Nirmal Kanta 
Roy (4), was dissented from in Queen- 
Empress... Senta (60) and Emperor v. 
Nageshwar (61), while Dhian Singh v. 
«Emperor. (63) was. questioned in. Emperor 
v.. Ram Newaz (65), Emperor v. Hanuman 
(66), Jafar v. Emperor (70), Karan v. 
Emperor (71), Emperor v. Gulab (68) :and 
Abdul Karim v. Emperor (72). 

In, the Madras ‘High Court what may 
be called the. liheral interpretation of 
Section 34, is supported by :the high 
authority .of Subrahmania Iyer, J., in 
Queen-limpress v. Raru Nayar (73) ‘and 
‘Queen-Empress v. Duma Baid (74). But 
& discordant mote has been recently 
sounded: by the- decision in Aydroos v. 
Emperor (15), where it was ruled that -to 
. justify the application. of section. 34, 
Hepat of some. distinct act. by the 


ft 28:A. 404; A. W. N..(1908) -61; 3:Cr. L. J. 


322; 

(62).29.A..282; A; W. N..(1907) 51; 4. A. L. d. 
201; ,9.Cr. L. J. 130. i 

NC 14. Ind.'Cas. 649; 9: A. L.J. 180.13: Or. L. J. 


acre 21, at Oas: 657; 35A, 329; 11 A. L. J. 782; 
14 Qr. L. J;.60 
` (65)21 Ind. Cath 663; 35:4. 506; ILA. L. J. 804; 
14 Or. ;L. J. 615. 

(66):21. Ind. Cas. 1005; 35. A. 560; ILA. L. J. 926; 
1d-Gr. I, J::685. 
iE 13 e à, Cas 438; 40 A. 103; 16 A. L. J. 11; 

x 

(68) dud Cas. 805; 40 A. 686; 16 A. L.J. 731; 
19:Cr. L. J.953: 

(69) 17. Ax Iy. J 1095. 
t go) 36 Ind. Cas. 577; 14 A. L. J. 789; 17 Or. E 


Dato, :Oas. 580; 14 A. L. J. 792; 17 Cr. L. J. 


Mn 58-Ind: Gas. 158; 21.Cr. L. J. 734. 
n. (19 18. 'M.-482; 2 Weir 745; 6 Ind. Dec. (N. s.) 


(i) io $e 483; 1 Weir 99.& 298; 6 Ind. Dec. 


(sa s) 10 
(5y n Tad. Cas. 360; (1922) M. W. N. 800; 17 I, 


„W. 21; (1923) A. I. R. (M.) s 24.Ct. L. J. 360. 
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accused which ean be regarded as -part 
of the criminal aet in question is required; 
see also In ve Thornotti Madathil (16). 

In the Bombay High Court, Westropp, . 
C. J. in Fmperatrix-v. Pitambar Jina (15) 
apparently inclined, to the view contrary 
to that adopted by Stephen, J. The later 
decisions.in.Queen-Empress v. Maganlal 
(71), Subbappa Channappa v. Emperor (78), 
Emperor v. Chottalal Babar (16)and Em- 
peror v.. Hari Bijal (79) .cannot be 
claimed as decisive authorities-in support 
of either of.the conflicting: views. 

In Lahore, there has been : ‘a similar 


' diversity of judicial opinion. :But itis 


worthy of note that .two-of ithe.latest 
cases, viz, Harnam Singh v. Emperor 
(80), decided by ‘Chevis and :Raoof,..JJ., 

and Bahal Singhv. Emperor (81); decided ‘by 
Rattigan, ©. J., and‘Raoof, J., lend strong 
support to the opinion: ‘expressed ‘py 
Stephen, J. A different-note was, perhap 
sounded in Raja v. Emperor. (82) and 

Dangar khan v. Emperor (83), where 
Crown v. Mohna. (84), and: Queen: Empress. 
v. Mahabir Tiwari (27) were followed, 

while'the-decision in Allaha Ditta v. Em- 
pero (85) really presents no: difficulty on 


its special. faets.. 


"TsPatna, a similar difference of.attitude 
ig’ traceable through the decisions. Jn 
Düelho Singh: v. "Emperor (86), four 
persons formed themselves. into a body 
with the common object:of beating the 


‘complainant, and while two of “them | 


assaulted him, the other two. stood by, 
armed with lathis, ready, to take part, if 
necessary; it was.ruled.that the latter 


(76) 1 Weir 495. 
` (77).14 B. 115; 7 Ind. Dee. (xN. s:).53 
A) 19:Ind. Cas. 331;.15 Bom. L. h, 303; 14 Cr 


235. 
NU 21 Ind. Cas. 345; 17 Bom. L. R. 906; 16 Or. 
“es El Ind. Cas. 395; 21 P. R. 1919:67.;.20. C. L 
eh 52 Ind. Cas. 791; 24 P. R. 1919 “Ori; 20-Gr. L. 
oe 50 Ind. Cas. 977; 18:P. L. R. 1919; 20 Cr.L. 
T BD 68.Ind. Cas. 817; 23 Qr. 3.505, (1928) A. 

IR. (L) 104; 5 L. L. J 
(84) 16 P. R. 1901 cr 
R 81 Ind. Oas. 35; 4 i, D. J. 276; (1922) A. T. 


R. (L.) 260; 25 Gr. L. J: 5 
(86) 38 Ind. Cas. 766; 18 Gr L. J..382. 
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. two were equally guilty, with the others, 
of'an offence under’ section 323, Indian 
Penal Code. The 
Ritbaran Singh v. Emperor (17).and_ Sut- 
rughan v. Emperor (18), however, indicate 
8 distinct.reluetance on the part of the 


Court to push the application of. 
section 34; . 
` What ` irreconcilable difference of 


opinion is: possible in this class: of cases 
is illustrated by the decision in Emperor 
v; Máhabir (87), where two of the Judicial 
Commissioners (Rafique and “Kanahia 
Lal) took a limited view of the scope 


of section 34, while the third (Lindsay). 
adopted a liberal construction, in the . 


application of'the principle to a. fairly 
simple state of facts. Reference may 
also be made to Imperator v. Vahial (88), 
where the ‘two Judicial Commissioners 
(Pratt'and Fawcett) followed Gouridas 
Namasudra v: Emperor (51); there A had 
struck B with a hatchet; B fell down 
whereupon C hit’ Band B subsequently 
died. The’ Court: declined to apply 
section 34 on the ground that it was nota 
necessary inférence that C had à.common 
. intention with A' to kil B. Reference 
may. also be made’ to King-Emperor v. 
Kata Nanji (89); decided’ in the Chief 
Oourt of Criminal: Justice in Kathiawar. 

The Courts: in Burma have been faced, 
from time to time, with the question of 
the'applieation of section 34 to a variety 
of cireumstances; and as might be 


anticipated’ the pronouncements are by. 


no means easy to reconcile. Amongst 
recent cases: may be-mentioned Nga: “Po 
Sein v. King-Emperor (90), King-Emperor 
v. Pha Laung (91), Nga Tun Ba. v. King- 
Emperor (92), Tha Mya v. Emperor (93), 
Emperor v. Cook’. (94), Nga Ba E v. 
Emperor (95), Nga Shwe pu v. Émperor 


gn 19 Ind.:Cas. 497; 16: O..C. 19; 14. Oi* L. J. 
NS 15-Ind..Cas. 810; 5 S. L, R. 247; 13 Or. L. J. 
n 1 Cr. Li J. nae 


(90).1 Li. B: R. 2 S 
UILE R. 264; 5 Cr. L. J. 414. 
92) 14 Bur. L. R. 284; 7 Or. L. J. 205. 
(93) 4 L. B. R. 271; 8 Cr. L. J. 4 
(94) 23 Ind. Cas. 195; 7 Bur. L. a ‘187: 15 Cr. L, 
dJ. 243; 7 L. B. R. 219. 
(95) 24 Ind. Oas. 572; 15 Cr. I J. 484. 
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(93), Po Ya v. Emperor. (97) and: Po 
Myaing v. Emperor (98), while amongst 
the earlier decisions, the most noteworthy 
are. Maung U v. Queen-Empress (99) and 
Hakim Alix. Queen-Empress (100). 

This analysis. of the course of decisions 
in the different Courts which administer ` 
criminal justice according:to.the' Indian 
Penal Code discloses a déep-seated diver- 
gence of judicial opinioh as-to the true 
interpretation of section 34: The appa- 
rent simplicity of. the language of the 
section is delusive, as it: furnishes no 
test to determine when a particular 
criminal act may be said to have- been 
“ done by: several persons"; and the con- 
sequence has been that the Courts: have 
sometimes, in their. reluctance to. apply 
the section to the facts of the case before 
them, come to the conclusión: that the 
criminal act was not proved with certainty 
to have been done in furtheranee of the 
common intention of al. In my judg- 
ment, the exposition given by Stephen, Jr, 
places - too narrow an: intérpretation 
upon: section 34, and that the question 
whether a: par ticular criminal act may 
be properly held to have been “doné 
by several persons" within the mean- 
ing: of the section cannot’ be answered 
regardless of: the facts .of. thé case: 
To show thatthe problem may require 
solution in the most divéersé cit¢um- 
stances imaginable, we may refer to 
In that case the 
accused had agreed with others to com- 
mita bur elary i in a store house at night. 
As apart of the said agreement and to 
facilitate the breaking and entiy and to 
lessen the- chances of detection, it' was 
agreed thatthe accused should on that 
night decoy the owner away from the 
store where he usually slept, to a music 
party about a mile distant, and detain 
him there, while the other: confedérates 
were to break and enter the store and 
remove the goods. The parties did, in 


(96) 57 Ind. pes pc 13 Bur. L.: T. 47,10 L.B. 
R. 117; 21 Cr. L 

(97) 58 Ind. ce 55 13 Bur, T. T. 44; 921 Cr, Le 
J. 797; 10 L. B. R. 9 

(93) '62 Ind. Cas. 335; 10 L..B. R, "239; 13 Lou L, 
T. 158; 22 Cr. L. J. 593. 

(99) L. B. R. (1893-1900); 112, 


(100) L. B. R: (1893-19J0) 159. 
Gon (1851) 12 Ohio 146; 80 Ani, Dec, 340, - 
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fact, perform their respective parts of the 
agreement, and the burglary was success- 
_ fully committed. The Supreme Court 
held that the accused was constructively 
present at the breaking and. entry by his 
confederates and could be convicted as 
~ principal therein. Peck, J., referred to 
the decision in R. v. Standley (102), as an 
authority for the proposition that if 
several persons act in concert to steal a 
man's goods and he is induced by fraud 
to trust one of them in the presence of 
the others. with the possession of such 
goods and another of them entices him 
away, in order that the man who has the 
goods may carry them off, all are guilty 
of felony. ‘Reliance was also placed on 
Hess v..State (103), where it had been 
ruled. that if several unite in common 
design to do some unlawful act and 
each takes the part assigned to him, 
though all are not actually present, yet 
-all are present, in the eye ofthe law. 
: It. was observed that the part assigned 
by the agreement to the accused, namely, 
.8& constant supervision over the owner, 
while the burglary was effected, formed 
an essential part of the plan of the 
-burglary agreed upon, quite as much as 
. the rending of the shutter or the forcing 
‘of the door. A second illustration 
is afforded -by State v. Poynier (104) where 
dt was ruled that if a person whose 
duty it is’ to guard property leaves his 
post so as to facilitate the theft of the 
property, which to his knowlege has 


. been determined upon, he should be 


deemed constructively present and liable 
as a principal Manning, J., who de- 
livered the opinion ofthe majority ob- 
served; “The test to determine whether 
.he is principal rather than accessory is, 
whether he is so situated as to make 
his personal help ` available—not 
actual physical help necessarily, but 
help of any kind—not help rendered 
in or by actual presence, but construc- 
tive presence as well Thus 
watched near, or at a distance to 
prevent his companions being surprised, 
‘or stationed himself to give the alarm 
to.favour their escape, or was in sucha 
(102) (1816) Russell & Ryan 305. 


(103) (1831) 5 Ohio 12; 22 Am. Dec. 767, 
(104) eni 36 Louisiana $72, di 
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if he: 
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situation as to céme to their assistance, so 

that the knowledge of his watching or 
was 
calculated to inspire his companions 
with additional confidence and enabled 
them quicker orsafer or more effectually 


“to commit their crime, then heis the 


principal. One need not he either an 
eye-witness of the criminal act.or with- 


in hearing of it to make him a princi- 


pal If he has knowledge of it and 
watches. so as to assist in any manner, 
it is enough; or if he does any act in 
execution of the common design or to 
aid those who are immediately engaged, 
to escape. Each person consenting to 
the commission of an offence and doing 
any-one act which is an ingredient 
in‘ the crime or immediately connected ° 
with or leading to its commission is a 
principal: Reg. v. Flatman (105), Todd, d., 
dissented, though he.conceded that if 
a party watches for his companions, 
the actual perpetrators, to prevent 
surprise or favour their . escape, 
or give assistance and is near enough to 
afford it, if required, he may be deemed 
constructively present. He referred to 
the decision in Reg. v. Tuckwell (106), 
where, in circumstances very similar, 
the employee who had, in pursuance 
‘of an arrangement with his confede- 
rate, left the house so as to enable 
the latter to commit the robbery, 
had been held by Coleridge, J., to be 
not a principal in the crime, but an 
accessory before the fact. To the same 
effect is the decision in Reg. v. Jefferies 
(107). A, third illustration is furnished 
by the decision in State v. Hamilton (108) 
which carries the law probably to its 
farthest limit. There a plan was 
arranged to rob an express train on the 
road; one of the parties to ‘such plan 
was to ascertain. when the express left 
a certain point and to signal to his 
confederates by kindling a fire on the 
top of a mountain in one county which 
could be seen by them. in another 
county 40 miles distant, This signal 


(105) (1880) 14 Cox C. O. 396; 42 L. T. 159; 44 
J. P. $14. ; | 
(106) (1841) C. & M. 215. 


(107) (1848) 3 Cox C. O. 85 
(108) (1878) 13 Nevadg 386, 
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was given by him and his confeder- 
ates, advised by it, met the express; 
in the attempt to rob it, one of the 
guards was killed. It was ruled that 
the man who gave the signal was, in 
contemplation of law, constructively at 
the scene of the homicide. Again, in 
People v. Batterson (109), it was ruled 
by Haight, J., that if one of several 
persons acting in concert leads a girl's 
escort away, while his  confederates 
rape the girl he is a principal in the 
second degree, though not actually 
present at the time ofthe rape. Ishall 
mention one further illustration which 
is furnished by the decision in Common- 
wealth v. Lucas (110). A person, in pur- 
suance of a pre-concerted plan, remain- 
ed down stairs in his own house, while 
his confederates above, stole money from 
& lodgér, brought it down and delivered 
it to him. Bigelow, C. J., ruled that 
he was a principal in the larceny and 
observed as follows:— won 
“To charge a person as principal, 4 
Strict, actual, immediate presence at 
the time and place of the commission 
of the crime is not necessary. Nor is 
it requisite that he should be so situat- 
ed as to be an eye or ear witness of 
the criminal act. It is the expectation 
of aid, in case it is necessary to the 
completion of the crime, and the belief 
that his associate is near and ready 
to render it, which encourage and 
embolden the chief perpetrator, and 
incite him to accomplish the act. By 
the countenance and assistance which 
the accomplice thus renders, he par- 
tieipates in the commission of the 
offence. Itis, therefore, sufficient to hold 
a party as principal, if it is made to 
: appear that he acted with another in 


pursuance of a common design; that he | 


operated at óne and the same time for 
‘the fulfilment of the same preocorfeert- 
ed end, and was so situated as to be 
able to furnish aid to his associate, 
with a view to insure success 
in the accomplishment of the common 
enterprise. Thus, if two persons agree 
fo commit a burglary, and in order to 
effect their purpose one of them breaks 

(109) (1888) 50 Hun. 44; 2 N. Y. Sapp. 376, 

(110) (1861) 2 Allen 170, UT 
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and enters a house and commits a 
larceny therein, while the other remains 
outside, even at a distance, in order 
to guard against surprise and detection, 
and to receive the goods, or a portion 
of them, after the larceny has been 
committed, there can be no doubt that 
the latter would be liable as principal, 
although he did not see his accomplice 
do any act towards the commission of 
the offence. . He would be, it is true, 
an accessory before the fact, by advising 
and procuring the commission of the 
felony; and afterthe fact, by receiving 
the property after it was stolen; but 


.he would also bea principal, because, 


at the time when the felony was com- 


‘mitted, he co-operated with the chief 


perpetrator, and aided and abetted him 
in doing the acts which constituted the 
crime.” 

I shall not multiply instances to show 
when a man may be said to participate 
in a criminal act, lest we .get lost in 
an endless maze of decisions remarkable 
for refined distinctions such as we find in 


` R. v. Stewart (111), Rex v. Soares (112), 


Rex v. Royce (113), R. v. Towle (114), 
Reg. v. MePhane (115), Reg. v. Gaylor (116), 
Reg. v. West (117), Reg. v. Jones (118), 
Rex v. Manners (119), Rea v. Butteris (120), 
Rex v. Kelly (121), Rex v. Badcock (122), 
Rex v. Else (123), Rex v. Davis (124), Reg. 
v. Manning (125), Reg. v. Whittaker (126), 
Rex v. Kelly (127), Reg. v. Vanderstein 


(111) (1814) R. & R. 363. 

(112) (1802) R. & R. 25; 2 East P. C. 974. 

(113) (1767) 4 Burr. 2073; 98 E. R. 81. 

(114) (1814) R. & R. 314. 

(115) (1841) Car. & M. 212. 

(116) (1857) 7 Cox C. C. 253; Dears & B. C. C. 
8 


288. ; 
(117) (1847) 2 Cox C. G. 237. 
(118) (1811) 9 Car. & P. 761; 2 M. C, 0.85; 2 
Lewin C. C. 119 & 297. 
(119) (1873) 7 Car. & P. 801. 
(120) (1833) 6 Car. & P. 147. 
(121) (1820) R. & R. 421. 
(122) (1813) R. & R. 249. 
(123) (1808) R. & R. 142. 
(124) (1808) R. & R. 113. 
(125) (1849) 2 Car. & K. 887; 1 Deg. C. C, 467; T. 
& M. 155; 16 L. J. M. C. 15 13 Jur. 962; 4 Cox C. C. 
1 


31. 
(126) (1848) 2 Car. & K. 636; 1 Den. C. C. 310; 17 
L. J. M. C. 127; 3 Cox 0. C. 50. 
(127) (1847) 2 Car. & K, 379. 
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(128), Reg. v. Murphy (129), Reg. v. Howell. 


(180), Rex Jordan (131), Rea v. Lockett 
ry Rez v. Passey (133), Reg. v. Hurse 
134), Rex v. Bingley (135), Rex v. Gogerly 
(136), Rex v. Standley (137), Rex v. 
. Borthwick (138), Rex v. Owen (139), R. 
v. Duffey (140), Reg. v. Jackson (141) and 
R. v. Daere (142). The balance of reason 
and authority is, in my opinion, against 
the limited interpretation placed by 
Stephen, J., on section 34 in Emperor v. 
Nirmal Kanta Roy (4), and I must hold 
accordingly that the first point specified 
in the certificate of the Advocate-General, 
namely, that a direction erroneous in 
law was given, cannot be sustained. ' 
Secondly, as to non-direction. 

argument advanced on behalf of the 
aceused is that Mr. Justice Page omitted 
to draw the attention of the A ury to the 
case for the defence, save and except 
the reference made by him, at the 
request of the Standing Counsel to the 
statement recorded under section 342 of 
the Criminal: Procedure Code. This 
contention has rendered necessary a 


minute examination of the entire evi- 


dence and.of the summing up, Inasmuch 
as the defence has to be gathered in 
this -case from the cross-examination of 
the witnesses for the prosecution and 
from the statement made by the accused 
after the close of the evidence. Whether 
there has or has not been misdirection 
by reason of non-direction cannot be 
discussed as an abstract question of law. 
As .Lord Alverstone, C. J., said in 
Hex v. Stoddart (19), quoting with 
approval the words of Lord Esher, M. R., 
(Brett, M. R.?) in Abrath v. North 


DM (1865) 10 Cox C. O. 177; 16 Ir. Com. L. R. 


Taon mi 6 Cox C. C. 340. 
(130) (1839) 9 Car. & P. 437. 

(131) Er 7 Car. & P. 432. 

(132) (1836) 7 Car. & P: 300. 

(133) ( (1838) 7 Car. & P. 282. 

(134) (1811) 2 M. & Rob. 300. 

(135) (1821) R. & R. 416. 

(138) (1818) R. & R. 343. 

(137) (1821) R. &. R. 305. 

(138) (1778) 1 Douglas 207; td E. R. 136. 
(139) (1825) 1 Moody €. 0.9 

(140) (1830) 1 Lewin C. C. 19i. 

(141) (1857) 7 Cox ©. C. 357. 

(142) (1512) Palmer 35; 1 Hale P. C. 439, . 
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"Eastern Railway Co. (143), mere non- 


direction is not necessarily misdirection ; 
those who allege misdirection must show 
that something. wrong was said or that 
something was said which would make 
wrong that which was left to be under- 
stood ; see also R. v. Cohen (144) and Queen 
v. Elahee Bux: (145). Besides, every sum- 
ming up must be regarded in the light 
of the conduct ofthe trial, and the ques- ` 
tions which have been raised by the 
Counsel for the prosecution and for the 
defence respéctively. As Jenkins, ©. J., 
observed in Emperor .v. Upendra Nath 
Das (6) the conduct of a case. by a 
Counsel is not anegligible factor even 
in a Criminal Court, though it may not 
necessarily conclude the accused, and 
that itis not without its influence is forci- 
bly. illustrated, by the judgment -of Lord 
Alverstone, C. J., in Rex v. Bridgwater 
(146) with which all the J udges hearing 
that case agreed. The substance of the 
matter is that .non-direction when it 


‘consists in omission to put the. material 


facts or to put the defence to the. Jury 
is sufficient to cause the Court to quash 
the conviction, if the Court comes ‘to the 
conclusion that it is reasonably probable 


that the verdict of the Jury was affected | - 


Rex v. Wilson 
(148), js v; Sturgess (149), Rex v. Bailey 
(150), Rex v. Wann (151), Rex v. Smith . 
(152) and Rex v. Willet (153). 

The points which have been emphasis- 
ed before us by Counsel for the prisoner 
may be summarised as follows: (1) 
Did three or four persons form the party ? 
(2) Did two or three persons go inside 
the room and fire? (3) Wasthe pri- 


(143) (1883) 11 Q. B. D. 440 s 453; 52 L. J. Q. 

.620; 49 L. T. 618; 32 W. 50; 47 J. P. 692, 
affirmed on Appeal (1886) 11 ae ae 247; 55 D 

J. Q. B. 457; 55 L. T. 63; 50 J. P. 6 

(144) (1909) 2 Cr. App. Rep. 197 i 207. 

(145) 5 W. R. 80 Cr. 

(196) (1905) 1 K. B. 131 at p. 135; 74 L. J. K. 
35; 69 J. P. 26; 53 W. R. 415; 91 L. ^T. 838; 21 T. » 
R. 69; 20 Cox C. C. 737.- 

(147) (1911) 7 Cr. Apr, Rep. 26; 105 s T. 751; 76 
d. P. 49; 28 T. L. R. L 5; 99 Cox C. C. 6 

(148) (1913) 9 Cr. jv Rep. 121. 

(149) (1913) 9 Cr. App. Rep. 120. 

(150) (1913) 9 Cr. App. Rep. 94. 

a51 ord 23 Ec C. C. T3; 107 L. T. 452; 76 
J. P. 269; 28 T. L. R. 240. : 
(152) 920) 84 J. P. 67; 14 Cr. App. Rep. 101, 
(153) (1922) 16 Or. App. Rep. 146. 


thereby: Rex v. Hill m 
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soner the man who stood outside? (4) 
‘Did the prisoner share the murderous 
intention of the other members of the 
party ? Special stress has also been laid 
on what has been called the live cartridge 
. incident. The Standing Counsel has 
urged, on the other hand, that the case 
as now presented with so much elabora- 
tion was not developed in the evidence 
-as -elicited by cross-examination of the 
witnesses for the Crówn. He has further 
maintained that the live cartridge inci- 
dent was not mentioned' when Counsel 
for the prisoner addressed the Jury. I 
have come to the conclusion that the 
importance of the live cartridge incident, 
whatever its value may be, was not 
realised by Counsel for the accused at the 
trial. Purna Chandra Dey, a.clerk in 
the Metreological office, who was ex- 
amined as a witness on behalf of the 
prosecution, produced two cartridges 
‘which he stated had been made over to 
him by the Police. He then added that 
they were given to him by another man 
in front of 26, Sankaritola East Lane at 
about.£ P. M. in the afternoon of the 3rd 
August, and that he showed to the Police 


the spot which that man pointed out to . 


him, as the place where they were found. 
The record ends here, as the witness was 
not further examined or cross-examined. 
The Standing Counsel hasstated that 
as soon as the cartridges were produced 
by the witness, Counsel for the prisoner 
‘enquired’ whether the prosecution would 
call the man who, it was alleged, had 
found the cartridges. The prosecution 
stated that the man could not be pro- 
duced as his whereabouts had not been 
traced. Counsel for the’ prisoner there- 
upon objected to the reception of the 
cartridges in evidence or of & hearsay 
statement as to the spot where they had 
been picked up by the unknown man. 
The objection was allowed and” Mr. 
Justice Page ruled that the cartridges 
would:not go in evidence. But they 
were not formally struck out of the list 
of exhibits, and, were shown to Mr. 
Bavin, Deputy Commissioner, though 
not to Mr. Todd the gun-maker, when 
they were subsequently examined as 
witnesses. The evidence, however, 
furnishes no indication as to the bear- 
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ing of the diseovery of the cartridges 
on the case for the defence. No doubt, 
we have. been here pressed with the 


.argument that the discovery of the live 


cartridge shows-that the accused fired 
his pistol for the first time in the course 
of his flight in the street, that he had 
not fired his pistol inside the Post Office 
that he was consequently not one of the 
men who went inside the room, that his 
identification by the witnesses was ac- 
cordingly .unreliable and that he was 
really the man who stood outside, not 
partieipating in the murderous intention 
entertained by his confederates. This 
argument is attractive; but if the dis- 
covery of the live cartridge was intended 
to be used as the basis for this theory 
Counsel for accused should not have 
objected to the reception of the evidence. 
When we pass on to the other points 
emphasised on behalf of the accused 
his Counsel finds himself in a difficulty 
but ofa different character, The points 
whereon such emphasis has been laid in 
the argument before us were not clearly 
foreshadowed, indeed, they were very 
imperfectly indicated in the cross-ex- 
amination.. I have read the summine 
up with the care it deserves.. The im. 
pression left on my mind is that, taken 
as a whole, itis what is sometimes de- 
signated a charge for conviction. But 
it cannot fairly be said that the facts 
were not left to the Jury to decide and 
that the Judge usurped their function 
merely because he gave expression, as 
he was entitled, to his opinion on "the 
evidence strongly: Rest v. West (154) 
Rex v. Beeley (155), Rex v. Frampton (156), 
Rea v. O'Donnell (157). We must further 
yemember that as Lord Hatherley said in 
Prudenial Assurance Co. v. Edmonds 
(158), it is not fair to criticise every line 
and letter of a summing-up which has 


- been delivered by a Judge in trying a 


case, specially when there is a somewhat 

imperfect record of ‘it. We are not 

called upon to consider whether this or _ 

that phrase was'the best that might 
í § 


(154) (1910) 4 Cr. App. Rep. 179. 
(155) (1911) 6 Cr. App. Rep. 138. 
(153) (1917) 12 Cr. App. Rep. 202, 
(187) (1917) 12 Cr. App. Rop. 219, 
(158) (1877) 2 App. Cas. 494. 
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have been chosen or whether a direction 
which. has been attacked might have 
been more fully or more conveniently 


expressed, or whether other topics which . 


might’ have been dealt with on other 
occasions should have been introduced. 
As Lord Shaw observed in Channing 
Arnold v. Emperor (159), a charge to a 
` Jury must be read as a whole; the sub- 
stantial question is, whether the evidence 
for the prosecution and the case for the 
defence were fairly summed up. 1 am not 
unmindful that, as ruled in Emperor v. 
Upendra Nath Das (6), the mere fact that 
Counsel for the accused has failed to 
present to the Court a. particular aspect of 
the case, cannot justify an omission on the 
part of the Judge to draw the attention 
of the Jury to what appears to be a possi- 
ble answer to the charge against the 
accused even on the prosecution evidence; 
it is the duty of the Judge to draw the 
attention of the Jury to such. possible 
view of the case, on the evidence, not- 
withstanding that it may have escaped 
the Counsel for the accused; in other 
words, the line of defence adopted by 
Counsel does not relieve the Judge of his 
duty: Rex v. Totty (160), Rex v. Davis 
(161) and Rex v. Burton (162). But the duty 
which is thus imposed on the Judge can 
be discharged .only with reference to the 
evidence adduced at the trial In the 
case before us, the real difficulty is that 
the case for the defence was not adequ- 
ately developed in such evidence as could 
be elicited by cross-examination of the 
witnesses for the Crown. Ido not hesi- 
tate to record my opinion that, the cross- 
examination was perfunctory and the 
defence of the accuséd became intelligible 
only when he made his statement under 
section 342 of the Criminal Procedure 
Code, namely, the threefold assertion that 
he was the man in the courtyard, that he 
was not one of those who did fire at the 


(159) 23 Ind. Cas. 661; 41 L A. 149 at p. 168; 18 
Q. W:N. 785; 26 M. L. J. 621,15 Or. L. J. 309; 1 
L. W. 461; 7 Bur. L. T. 167; (1914) M. W. N. - 506; 
16 M. L. T.,79; 12 A. L. J. 1012; 20 O. L. J. 161; 16 
Bom. L. R. 544;°3 L. B. R. 16; 41 C. 1023 (P. O.). 

(160) (1914) 111 L. T. 167; 10 Cr. App. Rep. 78; 24 
Cox C. O. 15 


D (1917) 2 K. B. 855; 13 Cr. App. Rep. 10; 26 
(6D Q9ID 55S y. ; 34 T. L. R. 23. i 


Cox C. C. 98; 62 S. J. 55; 34 
(162) (1922) 17 Cr. App. Rep. 5, 
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Post Master and that he did not share 
the intention of his confederates to com- 
mita murder. The fact, however, cannot 
be overlooked that a statement under 
section 342 is not made on oath and 
cannot be tested by cross-examination. 
'The accused is afforded an opportunity 
toexplain any cireumstances appearing 
in the evidence against him, on the 
principle explained by Tindal, C. J., in 
Reg. v. Frost (163), namely, that though 
the proof of the case against the prisoner 
must depend for its support, not upon 
the absence of explanation on the part 
of the prisoner, but upon the positive 
affirmative evidence of his guilt given 
by the Crown, yet ifheis involved by 
such evidence in a state of considerable 
suspicion, he is called upon, for his own 
sake and for his own safety, to state and 
elucidate the circumstances, whatever . 
they may be, which might reconcile such 
suspicious appearances with perfect in- 
nocence; see Amritalal Hazra v. Emperor 
(164). The statement of the accused can- 
not be placed on a higher level than 
this, and the Court and the Jury are 
expressly left free to draw such inference 
from the refusal of the accused to answer 
or from the answers he gives, as they 
think just. Mr. Justice Page accurately 
appraised the function of the statement 
of the accused, and no exception can be 
taken on that ground. But his summing 
up was defective to this extent that it 
did not at first specifically refer to the 
statement. The Standing Counsel, how- 
ever, properly called attention to the 
point, whereupon Mr. Justice Page made 
supplementary observations. This might 
not have been sufficient, if the points 
which arose on the statement had not 
already béen dealt with by him onre- 
ference to the evidence, for as observed 
in Rex v. Willet (153), à grave omission 
to direct the Jury on a cardinal matter 
in the ease cannot be made good merely 
by Counsels calling attention to it at 
the termination of the summing-up ; it 
is one thing to indicate agreement with 
a submission made by Counsel; it is 


(163) (1839) 9 Car. & P. 129; 4 St. Tr, (N. 8.) 85. 
(164) 29 Ind. Cas. 513; 42 O. 957; 21 C. La J. 331; 
19 O. W, N. 676; 16 Cr. L. J. 497... 
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another to direct a Jury effectively. The 
vital truth of the matter is, not that the 
summing-up was inadequate, judged in 
the light of what had been elicited in 
the cross-examination of the prosecution 
witnesses, but that proper foundation for 
the defence theory had not been laid in 
the evidence. This has created serious 
doubts in my mind .as to whether in 
.view of the perfunctory nature of the 
cross-examination, the accused can be 
said to have had a fair trial. I am not 
in a position to explore the reason 
for this perfunctory cross-examination 
or to ascertain whether it is attri- 
butable to the inaptitude of Counsel 
who had from avery early stage formed 
the opinion that the accused had no de- 
fence to make’ and who had been advised 
that while it was their duty to test by 
cross-examination the accuracy ‘of the 
. witnesses for the Crown, they were not 
entitled to set up any substantive de- 
fence in opposition to the case for the 
Crown. How defective the cross-exami- 
nation was is illustrated by the fact that 
‘avery material point was elicited from 
the packer Hara Prasad Das not on 
cross-examination by defence Counsel, but 
in answer to a question by the Court 
"when the witness was recalled at the re- 
quest of one of the Jurors. What cannot 
put be regarded as a grave defect in the 
conduct of the defence case cannot in 
such circumstances be remedied except 
by a re-trial, if such ‘re-trial is permissible 
under the law. I am fortified in this 
view by another circumstance of funda- 
mental importance which cannot be 
overlooked, viz. the question of the 
proper sentence when an accused is 
convicted under section 302 read with 
section 34. The cases in the books 
since the decision in Queen v. Baboo 
Lall (165) show that in such a conti- 
gency the facts must be carefully ascer- 
tained before the sentence is determined: 
This aspect of the matter was indicated 
by Sir James Colvile in Ganesh Singh v. 
Ram Raja (87). In that case, chiefs of 
several villages collected people together 
with the preconcerted purpose of plunder- 
ing the plaintiff's property; all acted 
with a common purpose of plunder and 
(165) 1 W. R, 48 Or, 
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each co-operated more or less. The 
Judicial Committee held that where 
parties go with a common purpose to 
execute a common object, each and every 
one becomes responsible for the acts of 
each and every other, in execution and 
furtherance of their common purpose ; 
as the purpose is common, so must be 
the responsibility. In sucha contingency, 
each and every person, co-operating to 
any extent in a plunder of this descrip- 
tion, is responsible in a civil proceeding 
to recoup the party plundered for the 
But in a criminal 
matter, punishment may be apportioned. 
In the civil proceeding, it is immaterial 
what share of the plunder one received or 
whether one was coerced to join in the 
transaction, although if the matter cul- 
minated in a criminal proceeding, where 
the Judge had to inflict a punishment, 
all that might be taken into account. In 
my opinion, it would not be right on 
principle even to consider the punish- 
ment, before it has been determined 
whether the accused is to be convicted 
under section 302 alone or under section 
302 read with section 34. Thisis precise- 
ly a case where a special verdict may 
appropriately be taken, so as to enable 
the Judge, who alone fixes the punish- 
ment, to ascertain what are the precise 
faets found by the Jury, on whom after 
allthe duty is imposed to decide which 
view of the facts is true: Rex v. Dudley 
(166). Such a course becomes almost 
essential, where, as here, Counsel for the 
accused even before the commencement 
of the trial, has informed the Judge that 
there is no defence to the charge and has 
raised the question of punishment. I 
fully realise that a Judge is sometimes 
placed inevitably in a diffieult situation, 
such as when he has before him a confes- 
sion by the accused which is retracted or 
rejected because obtained by improper 
means, or where he has before him the 
fact of previous conviction of the accused, 
or, where, notwithstanding a plea of 
guilty by an accused in a capital case, the 
prosecution, according to. established 
procedure, seeks to. prove the case: 

(166) (1884) 14 Q. B. D. 273; 54 L. J. M. ©. 32; 52 


L. T. 107; 33 W, R, 347; 15 Cox C. C. 624; 49 J, 
P. 69, 
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Emperor y. Chinia Bhika (167) and Lax- 
mya v. Emperor (168). But I am not con- 
vinced of the necessity or propriety of an 
addition to ths embarrassments of a Judge, 
the formation of whose judgment is 
subject to the operation of subconscious 
' forces, as has been felicitously expressed 
by Benjamin Cardozo in his illuminating 
analysis of the Nature of the J udieial 
Process: “There has been a certain lack 
of candor in much of the discussion of 
the theme, or rather perhaps in the 
refusal to discuss.it, as if Judges must 
lose respect and confidence by the re- 
minder that they are subject to human 
limitations. Ido not doubt the grand- 
.eur of the conception which lifts them 
into the realm of pure reason, above and 
beyond the sweep of perturbing and 
deflecting forces. None the less, if there 
is anything of reality in any analysis of 
the judicial process, they do not stand 
aloof on these chill and distant heiglits ; 
and we .shall not help the cause of truth 
by acting and speaking as if they do." 
(page.168). This would be an additional 
reason for re-trial, if the grant of re-trial 
be within the power of this Court, and 
this brings me to the consideration of 
the scope of clause 26 of the Letters 
Patent. ; l 
Clauses 25 and 26 of the Letters Patent 
are in these terms: “25. And we do 
further ordain that there shall be no 
„appeal to the said High Court of Judica- 
ture at Fort William in Bengal, from any 
"sentence or order passed or made in any 
eriminal trial before the Courts of original 
criminal jurisdiction, . which may be 
constituted by one or more Judges of the 
said High Court: But it shall be at the 
discretion of any such Court’ to reserve 
any point or points of law for the opinion 
of the said High Court. 


- “96 And we do further ordain that’ 


on such point or points of law being so 
reserved as aforesaid, -or on its being 
certified by the said Advocate-General, 
that, in his judgment, there is an error in 
the decision of a point or points of law de- 
cided by thé Court of original criminal 
jurisdiction, or that a point or points of 

(167) 8 Bom. L. R. 240; 3 Or. L. J. 337. 

ay Ind. Cas. 699; 19 Bom. L. R. 356; 18 Or. 
L. J. 699, . 


INDIAN CASES. | : 


. [24 

law which has or have been decided by 
the said Court should be further con- 
sidered, the said High Court shall have 
full power and authority to review the 
case, or such part of it as may be neces- 
sary, and finally determine such point or 
points of law, and thereupon to alter the 
sentence passed by the Court of original 
jurisdiction, and to pass such judgment 
and sentence as to the said ‘High Court 
shall seem right." f 


Clause 25 ordains that there shall be 
no appeal from any sentence or order 
passed or made in any criminal trial 
before the High Court as a Court of 
Original Criminal Jurisdiction. The 
Trial J udge, however, is granted discre- 
tion to reserve any, point or. points of 
law for the opinion of the High Court. 
Clause 26 contemplates in addition a case 
where the Advocate-General .has certified 
thatin his judgment there is an error in 


‘the decision of a point or points of law 


decided by the Trial Judge, or thata point 
or points of law which has or have been 
decided by the TrialJudge should be 
further considered. Clause 26 provides 
that in both the classes of cases, that 
is, where a point of law has been. re- 
served by the TrialJudge or where a 
certificate has been granted by the 
Advocate-General, in either of the two 


.forms mentioned, the High Court shall 


havé full power and authority to review 
the case or such’ part of it as. may be 
necessary, and finally determine such 
point.or points of law, and thereupon 
to alter the sentence passed by the Trial 
Court and to pass such judgment and 
sentence as to the High Court shall. seem 
right. 

The initial step is for the Trial Judge 
to reserve a point of law or for the 
Advocate-General to grant & certificate. 
The. successive stages of the process 


.whieh follow inevitably may now be 


enumerated: 
(i) The Court reviews the entire case 


or such part of it as may be necessary; 


(ii) The Court finally determines the 
point or points of law reserved or. cer- 
tified; 

(iit) The Court thereupon alters- the 
sentence passed by the Trial Court; 
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(iv). The Court passes such judgment 
and séntence as shall seem right to the 
Court, 

“As regards the first stage, it is plain 
that the Court reviews the case in "whole 
or in part with & view to decide the point 
of law reserved or certified. This is 
placed beyond doubt by the use of the 
word ‘necessary’, which clearly means 
"necessary for the decision of the point 
of law reserved or certified." The Court 
does not at this stage treat the case as 
open -for re-consideration in all its 
generality, as might have been possible 
if an appeal had not been excluded by. 
clause 25. 

-As-regards the second stage, it is equal- 
ly ‘clear that what is finally - determined 
is the point of law reserved or certified. 
This confirms the view just indicated as 
to the function of the Court in the first 
stage. . 

As régards the third stage, where the 
Court can alter the sentence passed by 
the Trial Court, thé scope manifestly de- 
pends upon the true construction. ot the 
term “thereupon.” The term “ there- 
upon" may be interpreted as equivalent 
to “upon final determination of the point 
of law reserved or certified.” Such an 
unqualified interpretation, if adopted, 
would lead to the result that even if the 
point of law reserved or certified has 
been decided against the prisoner, he 
would-be entitled to-invite the Court. to 
' alter-the sentence. Such an interpreta- 
tion,in my judgment, would be unreason- 
able, and would defeat the fundamental 
restriction that no appeal lies from 
the sentence or order of the Trial Judge. 
When a point of law is reserved by 
the Trial Judge or a certificate is granted 
by the Advocate-General, the purpose is 
to sectirean alteration of the sentence 
on the hypothesis that itis based on, an 
erroneous view taken by the Trial Judge 
of a point of law. If no error is establish- 
ed, the reason why the prisoner can 
claim. an alteration of the sentence 
disappears. The term ‘thereupon’ must 
consequently be construed with reference 
‘to the context; and it may, with good 
reason, be interpreted as equivalent to 
"upon final determination of the point 
of law reserved or certified in favour 
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of the prisoner.” It is not necessary 


-that the contention of the prisoner should 


succeed in its entirety; if the opinion of 
the Trial Judge on the point reserved 
or certified, which forms an ingredient 
of the reason for conviction and sentence, 


“is not supported, the conviction cannot 


be sustained, and it then becomes open 
to the Court to alter the sentence passed 
by the Trial Judge. 

As regards the “fourth stage, the context 
shows that if the third stage has been 
reached and the Court is in a position to 
exercise the full power and authority 
vested in it to alter the sentence, the 
Court is competent to pass such judg- 
ment and sentence as to the Court shall 
seem right. The question must be faced, 
at this stage, whether the power and 
&uthority to pass such judgment and 
sentence as to the Court shall seem 
right include power and authority to 
direct a re-trial. In the determination 
of this matter, we cannot obviously ignore 
the judicial decisions pronounced on the 
subject during the last sixty years. 

Tn this Court, section 26 has been in-- 
voked ‘and applied i in the cases of.R, v: 
Yadali (169), Queen v. Hurribole Chunder 
Ghose (170), Empress v. Pemanile (171), 
Queen-Empress v. Shib Chunder Mitter 
(172), Queen-Empress v. Nilmadhab Mitter 


(173), Queen-Empress v. Barton (174), 
Queen-Empress v. O'Hara (13), Queen- 
Empress v. Abbas Ali (175), Em- 


press v. Patrick MeGuira (176), Emperor 
v. Zawar Rahman (177), Hurjee Mull v. 
Imam Ali Sircar (178), Emperor v. Charu 


` Chwnder Mukerjee (179), Emperor v, 
. Khudi Ram (180), Rex v. Shaik Taleb 


(169) 1 Ind. Jur. 424. 
(170) 1 0. 207; 25 W. R. 36 Cr; 1 Ind. Dec. (N. 8.) 


32. 
(171) 8 C. 971; 7 Ind.- Jur. 89; 4 Ind. aan (x. 8.) 
20. 


(172) 10 C. 1079; 5 Ind. Dec. (w.’s.) 721. 

173) 15 C. 595; 7 Ind. Dec. (N. s.) 980: 

Hza 16 C. 238; 8 Ind. Dec. (N. 8.) 157. 

(175) 25 C. 512;1 C. W.N. 355; 13 Ind. Dec. 
(x. s.) 340 (F. B). 7 


(176) 4 O. W. N. 433 (F. B.) 

177) 31 C. 142; 1 Cr. L. J. 86 (F. B.). 

178) 8 O. W. N. 278; 1 Cr. L. J. 124. 

(179) 76 Ind. Cas. 966; 38 O. L. J. 309; 25 Cr. L. 


J. 294. 
(180) 12 ©. W. N. 530; 7 Cr. L. J. 362; 


z 
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(181), Emperor v. Upendra Nath Das 
(6), Fateh Chand Agarwalla v. Em- 
peror (7), Peary v. Emperor (182) and 
Emperor v. Panchu Das (9).: In Empress 
v. Pemantle (171), Queen-Empress v. 
Nilmadhab Mitter (173), | Queen-Em- 


press v. Abbas Ali (175), Emperor v. 


Zawar Rahman (177) and Emperor v. 
Panchu Das (9), points of law had 
been reserved by the Trial Judge under 
clause 25. In Rea v. Shaik Taleb (181), a 
point had been reserved by the Trial 
Judge under clause 25 and a certificate 
had been granted by the Advocate-Gen- 
eral under clause 26. In the other cases, 
certificates had been granted by the 
Advocate-General. It is worthy of note 
that Advocate-Generals have, in all 
modesty; generally granted certificates 
in the second form, viz., that there is a 
point or points of law which should be 
further considered. There are four 
instances of certificates in the first form, 
viz, that the point of law has been 
erroneously decided; in two of these, Rex 
v. Yadali (169) and Rex v. Shaik Taleb 
(181), the opinion expressed in the certifi- 
cate prevailed; in the other two, viz., 
Emperor v. Patrick McGuira (176) and 


Emperor v. Upendra Math Das (6), the ` 


opinion expressed in the certificate was 
rejected. | 

In each of the casesmentioned, whether 
the point of law had heen reserved or 
certified, the Court, in the first instance, 
examined and determined such point and 
such point ‘alone, and it was only when 
that point had been decided in favour of 
the accused that the Court proceeded to 
consider the question of alteration of the 
sentence passed by the Trial Court. Where 
the point reserved or certified was decid- 
ed against the accused, the Court did not 
proceed further. This is illustrated by 
the cases of Empress v. Pemantle (171), 
Queen-Empress v. Shib Chunder Mitter 
(172), Queen-Emnpress v. Nilmadhab Mitter 
(173,  Queen-Empress v. Barton (174), 
Queen-Empress v. Abbas Ali (175), 
Empress v., Patrick McGuira (176), Em- 
peror v. Zawar Rahman (177), Emperor v. 


(181) 2 Ind, Cas, 951; 10 C. L. J. 13; 10 Cr. T. J. 


(182) 50 Ind, Cas, 348; 23 C. W. N. 426; 20 Or L, 
J, 300 (F. B, 
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Charu Chunder Mukerji (179), Emperor v- 
Upendra Nath Das (6) and Peary -v. Him- 
peror (182). The case of Rex v. Yadalt 
(169) stands in a class by itself; there the 
conviction was proper, but the sentence 
was illegal, inasmuch as rigorous im- 
prisonment had been directed where 
simple imprisonment was prescribed by . 
the Indian Penal Code. This was the 
error certified, and the sentence was 
accordingly set right: 

In eases where the point reserved or 
certified was decided in favour of the 
accused, the Court proceeded to consider 
the evidence on the record,’ in other 
words, assumed the functions of the 
Jury. This class comprises the cases of 


"Queen v. Hurribole Chunder Ghose (170), 


Queen-Empress v. O'Hara (18), Hurjee 
Mull v. Imam Ali Sircar (178), Em- 
peror v. Khudi Ram (180), Rex v. Shaik 
Taleb (181), Fateh Chand Agarwalla v. 
Emperor (7) and Emperor v. Panchu Das 
(9). In the first of these cases, Queen v. 
Hurribole Chunder Ghose (170), the Court, 
upon consideration of the residue of 
the evidence, affirmed the conviction and 
sentence. In the other cases, the Court 
either set aside the conviction and sen- 
tence or affirmed the conviction but 
modified the sentence. Except in Rez v. 
Yadali (169) in every case that I have 
been able to discover the conviction was 


challenged on the ground of what may 


be comprehensively termed “ misdirec- 
tion " which includes erroneous direction. 
or non-direction, as also erroneous ‘re- 
ception or exclusion of evidence. In cases 
of misreception of evidence, the Court 


. was faced with section 167 of the Indian’ 


Evidence Act and felt constrained to 
consider whether the balance of evidence 
left ‘after exclusion of what had been 
erroneously admitted was sufficient to 
support the conviction. In cases of 
erroneous direction or non-direction, sec- 
tion 167 was held inapplicable and yet 
the Court proceeded to estimate the pro- 
bative value of the evidence recorded at 
the trial. The most important decisions 
from this point of view are those of Fateh 
Chand Agarwalla v. Emperor (7).and Em- 
peror v. Panchu Das (9). The construc- 
tion placed on clause 26 in the case last 
mentioned, Emperor v. Panchu Das (9), 
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militates against the view that the clause 
authorises the Court to grant a re-trial. 
It must be noted, however, that the case 
then under consideration was that of 
erroneous reception of evidence which 
would attract the applieation of section 
167 of the Indian Evidence Act. I had 
occasion to point out that the view taken 
accorded with the accepted interpreta- 
.tion of section 2 of the Crown Cases 
Act, 1848, which furhished the model for 
the provisions of clauses 25 and 26 of 
our Letters Patent: Reg. v. Saunders (183) 
and Reg. v. Gibson (184). It was further 
observed that though Reg. v. Mellor (24) 
and Reg. v. Yeadon (185) might be 
invoked as authorities in support of the 
grant of a venire de novo when the 
trial has been what is called a mis-trial, 
that is, a trial under such very excep- 
tional circumstances as vitiate it, because 
itis conducted in a manner unknown to 
Jaw, weighty authority for the contrary 
position might be found in the decisions 
of the Judicial Committee in Reg. v. 
Bertrand (186) and Reg. v. Murphy (187) 
which  dissented from Reg. v. Scaife 
(188) and was mentioned by Bovill, C. J., 
in Reg. v. Martin (189). The view thus 
taken by this Court in the case of Em- 
peror v. Panchu Das (9) is inaccord with 
the prevailing opinion in Bombay as 
well as in Madras, as appears from the 
decisions in Reg. v. Dayal Jairaj (190), 
Reg. v. Navroji (191), Reg. v. Pestonji 
(20), Imperatrix v. Pitamber Jina (15), 


(183) (1899) 1 Q. B. 490; 68 L. J. Q. B. 296; 03 J. 
P. 150; 80 L. T. 28; 15 T. L. R, 186. 

(184) (1887) 18 Q. B. D. 537; 56 L. J. M. C. 49; 56 
L. T. 367; 35 W.R, 411; 16 Cox C. C. 181; 51 J. 
7 


P. 742. 
.. (185) (1861) 9 Cox C. C. 91; L. & C. 81; 31 L. J. 
M. ©. 70; 7 Jur. (N. 8) 1128; 5 L. T. 329; 10 W. R. 


64. 

(186) (1867) 1 P. C. 520; 4 Moo. P. C. (N. s.) 460; 
36 L. J. P. C. 51; 16 L. T. 752; 16 W. R. 9; 18 Cox 
C. C. 618; 16 i. R. 391. 

(187) (1869) 2 P. C. 535; 6 Moo. P. C. (x. 8.) 177; 
38 L. J. P. C. 53; 21 L. T. 598; 17 W. R. 1047; 16 E. 


. 693. 

(188) (1851) 17 Q. B. 238; 2 Den. C. C. 981; 20 L. 
gM, O. 299; 15 Jur. 607; 5 Cox C. C. 243; 117 E 

. 1971. 

(189) (1872) 1 C. C. R. 378; 41 L, J. M. C. 113; 26 

T. 778; 20 W. R. 1016; 12 Cox C. C. 204. 

(190) 3 B. H. Q. R. 20 Or. 

(191) 9 B. H. O, R. 388. 
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Emperor v. Narayan. Raghunath Patki 
(192), Subrahmania Iyer v. King-Emperor 
(8) and. Muthukumarasawmi Pillai v. 
Emperor (193). ` 

Since the decision of this Court in 
Emperor v. Panchu Das (9), the question 
of re-trial-has been examined by the House 
of Lords in Crane v. Director of Public 
Prosecution (194); where the decision 
of the Court of Criminal Appeal in 
Reg. v. Crane (195), was affirmed 
by a majority. Viscount Finlay main- 
tained that the deliberate policy of the 
Legislature in the Criminal Appeal Act, 
1907, is to prevent any further proceed- 
ings, such as would have taken place on 


-an award of a venire de novo by the 


Court of error or the granting of a new 
trial by the High Court in criminal 
cases. Lord Dunedin, Lord Atkinson, 
Lord Sumner and Lord Parmoor took 
the contrary view, and upon an analysis 
of Reg. v. Mellor (24) and Heg. v. Yeadon 
(185), held that the award ofa venire de 
novo in the event of mis-trial was com- 
petent to the Court of Crown Cases 
Reserved and was equally open to the 
Court of Criminal Appeal: Rez. v, 
Dickman (196) and Rex. v. Wakefield 
(197). To put the matter briefly, the 
choice, in their opinion, did not lie 
between affirmation and acquittal. 


I am not called upon now to decide 
whether, under any imaginable combina- 
tion of circumstances which may place 
a criminal trialin the category ‘of mis- 
trial, that is, no trial in the eye of the 


Jaw, this Court is competent under clause 


26 to direct a re-trial when it is in a 
position to exercise full power and 
authority to pass such judgment and 
sentence as shall seem right. When 
such a contingency happens, ths true 


(192) 32 B. 111; 9 Bom. L. R. 789; 6 Cr. 
164; 2 M. L. T. 414. A aa 
(193) 14 Ind. Cas. 896; 35 M. 397: 13 Cr. L. J 
eri a W. N. 549; 12 M. L. T, 1. f 
21) 2 App. Cas. 299 at p. 331; 90 L. J. K. 
B. 1160; 125 L. T. 642; 85 J. P. 945; 15 Cr s 
Rep. 183; 65 S. J.-642; 37 T. L. R. 788. 
(195) (1920) 3 K. B. 236; 89 L. J. KB. 813; 15 Or. 
App. Rep. 23; 84 J. P. 210; 36 T. L. R. 673. 
(198) (1910) 74 J. P 449; 28 T. L. R. 640, 
(197) (1918) 1 K. B. 216; 87 L. J. K. B, 319: 118 
L. "P. 576; 82 J. P. 136; 13 Cr, App. Rep, 56; 62 S 
J. 309; 34 T, L, R. 210. i 
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effect of the decision of the Judicial 
Committee in Subrahmania Iyer v. King- 
Emperor (8) will require careful consider- 
„ation, and the Court will haveto determine 
whether the expression "pass judgment 
and sentence" may be so interpreted 
as to include an order for re-trial. In the 
case before us, there are several diffi- 
culties which bar the path of the 
prisoner. 
to the accepted interpretation of clause 
` 26, the only points open for examination 
during. the first two stages of the 
proceeding under clause 26, - are the 
points of law specially mentioned in the 
certificate of the Advocate-General ; cf: 
the observations of Willes; J., in Reg. v. 
Stubbs (198). No other points are open for 
consideration at those stages, even 
though such points may have emerged 
from an examination of the materials 
requisite for the decision of the certified 
points, or have otherwise come to the 
knowledge of the Court. The matters 
which in my judgment have tended to 
' affect the fairness of the trial are not 
mentioned in the certificate; indeed, 
they could not, in the circumstances 
“already explained, be expected to appear 
in acertificate granted upon application 
. made by Counsel who have conducted the 
. defence as they have done. In the 

second place, as neither of the two 
points specifically certified has been 
sustained, we cannot pass from the 
. second to the third stage when alone the 
question of alteration of sentenee can 
come under consideration. Jn the third 
place, even if clause 26 were construed 
to include full power and authority to 
direct a re-trial-when there had been no 
trial in the eye of the law, the question 
would still remain , whether what had 
happened “brought the case within that 
category. 

It may seem unsatisfactory that the 
jurisdiction created by clauses 25 and 26 
of the Letters Patent should be so 
limited in scope and that its exercise 
should be.subjeet to such, stringent 
conditions.” It must be remembered, 
however, that these provisions were 


(198) (1855) Dearsley C. C. 555; 25 L. J. M. C. 16; 
1 Jur. (N. s.) 1115; 4 W. R. 85; 7 Cox 0.0.48. 
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framed in view of the powers exercised 
by the Court of King's Bench under a 
Writ of Error on the fiat of the Attorney- 
General and by the Court of Crown 
Cases Reserved under the Statute of 
1848. (For the antecedent state of the 
law, reference may be made to the 
charges of Ryan, ©. J., and Grant, J., 
which are set out in the appendix to 
the edition of the Supreme Court Rules. 
by Smoult and Ryan) Since then, the 
Criminal Appeal Act of 1907 has been 
brought into operation, and yet, not- 
withstanding the extensive powers of 
interference conferred on the Court of 
Criminal Appeal, that Court has occa- 
-sionally found it impossible to grant 
relief by way of appeal, though it did 
not hesitate to express the opinion that 
the circumstances might justify the 
intervention of the Secretary of State 
with a view to.the exercise of the 
clemency of the Crown. Two such 
instances will be found in the cases of 
Rex v. Law (199) and Rex v. Prid- 
more (200). In the case last mentioned, 
it was ruled that if two pérsons are 
engaged in a common unlawful enter- 
prise, and one of them, to avoid appre- 
hension, attempts murder, both may be 
found guilty of the felony, ifthe Jury 
are satisfied from their conduct at the 
time that at any moment there was à 
determination on the part of each to aid - 
the other in escaping arrest; but if it 
can be ascertained which actually made 
the attempt, the sentence on him should 
be the heavier. This fits in with the . 
‘principle enunciated by ‘Sir James 
Colvile in Ganesh Singh v. Ram Raja 
(37), and the concluding observations 
made by Phillimore, J., may bé recalled 
here: “We wish to add a word on, 
another matter. There is a good deal to 
support the suggestion that the other 
niañ fired, and although in law both are 
guilty, if it is clearly established that 
one fired the shot, the sentence on the 
‘other might well be reduced. If there 
is additional evidence to show that the. 
other prisoner fired the shot, it would 
be proper to submit it to the Home 


(9 ig 9 Or. App. Rep. 246. 
* (200) (1913) 8 Or. App. Rep. 198. 
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Secretary, and we think that if he is 
satisfied on the point, it would be proper 
to reduce the sentence on the appellant 
by the clemency of the Crown; but it 
is not a matter with which this Court 
can deal." Cf. Queen v. Dabee (201). If the 
Court of Criminal Appeal found itself 
in this position, we cannot put an 
extended construction on clauses 25 and 

26 of our Letters Patent. 

. in my opinion, there is no escape from 
the conclusion that as neither of the 
two points of law specifically certified 
“by the Advocate-General can be answered 
in favour of the accused, his application 
for review must be dismissed so far as 
the exercise of the powers conferred on 
this Court by clause 26 of the Letters 
Patent is concerned. 

I desire to add finally that the trial of 
this ease has made clearer than ever the 
necessity for full and accurate short- 
hand notes of the proceedings at the 
trial, on the lines indicated in section 16 
of the Oriminal Appeal Act. The im- 
portance of such shorthand notes was 
emphasised by Reading, L.C. J., in Rex 
v. Dixon (202) and by  Trevethin, 
.L.O.J.,in Rex v. Roy Monkman (203) 
and in the case last mentioned, the 
following observations were made: 
“This shorthand note of the proceedings 
is not clear. In several cases recently 
this Court has had to complain of the 
: insufficiency of the shorthand notes. It 
must be understood by shorthand writers 
that their duty is to take in shorthand 
everything that occurs at the trial, so 
that ifan appeal is brought, this Court 
may be able to form as good an opinion 
as is possible when reading the trans- 
cript. An abbreviated note is not 
sufficient. Everything that occurs at 
the trial must be taken, in the form of 
question and answer, which should be 
numbered, to admit of easy reference. 


Richardson, J.—At the outset I 
desire to express my concurrence gener- 
ally with the observations which have 
been made by the learned Judge 


(201) (1864) W. R. 27 Or. 
(202) (1920) 15 Cr. App. Rep. 96 


(203) (1922) 16 Or, App. Rep. 115at p. 116; 66 S. 


J. 317, 


26 


INDIAN CASES. 


401 


presiding in reference to the duties cast 
upon an Advocate-General by clause 26 
of the Letters Patent. 

As to the meaning of section 34 of the 
Penal Code, which I regard as the main 
question in this case, a question which 
touches the daily administration of the 
law, Lalso agree with the conclusion which 
has been stated. 

I need not recapitulate the facts. 
Amrita Lal Roy, the Post Master of the 
Sankaritolla Post Office in Calcutta, was 
killed on the 3rd August last by a 
bullet fired from an automatic pistol. 
For my present purpose it is not 
necessary to decide which of the three 
or four men including the accused 
Barendra Kumar Ghose, fired the fatal 
shot. The accused Barendra was sub- 
sequently tried by Page, J., and a special 
Jury on a charge of murder framed 
under section 302 of the Penal Code. 
The Jury found him guilty and he was 
sentenced to death. 

In the course of his charge to the Jury, 
the learned Judge instructed them in 
effect, that if the three or four persons, 
of whom the accused Barendra was one, 
went to the place with & common 
intention to rob the Post Master and,. if 
necessary, to kill him, and if theJury 
were satisfied that one of them fired the 
fatal shot in furtherance of that common 
intention, then they were all equally 
liable. In those circumstances it was 
the duty of the Jury to find the accused 
guilty of murder, whether the fatal shot 
was fired by him or by one of the 


.others. 


That is the substance of the direction 
in respect of which the learned Advocate- 
General has given his fiat or certificate 
that matter of law is raised proper for 
the further consideration of this Court. 

Now, the learned Counsel for the 
accused conceded that judged by the 
Common Law of England, the learned 
Judge was not in error. The Law of 
England on the subject is of old standing 
as a reference to any well-known text- 
book and to such cases as Reg, v. Salmon 
(40) and Reg. v. Coney (41) will show. 

Learned Counsel, however, was careful 
to remind us, and I do not forget, that - 
we are bound to consider Indian and not 
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' English Law. But some reference to 
English Law is still necessary because 
the point before .us cannot well be 
discussed without using expressions, 
which, though they have dropped out 
of use in India because they are not to 
be found in the Code, are still familiar 
' in England, and were, I think, familiar 
to Indian lawyers of the middle of the 
last century, at any rate to those of the 
Presidency Towns, including Calcutta, 
where the principal laws were wont to 
be promulgated. : These expressions 
merely supply a convenient terminology 
and, when they are understood, I know 
of nothing in the history of the Penal 
Code before it became law which throws 
much, if any, light on the meaning of 
section 34.* The usual rule applies that 
the intentions of the Legislature are to 
be gathered from the words used in. the 
context in which they stand. The Code, 
however, became law in 1860 and in 
construing any of its provisions, we are 
entitled to guidance from the course of 
judicial decisions, even if there be no 
authority binding on us as a Full Bench. 
. The terms referred to and their mean- 
ings are as follows :— 

A principal in the first degree is the 
immediate perpetrator of .an act, the 
person, for instance, by whose proper 
hand a death wound is inflicted. 

A principal in the second degree (1) 
must be present at the commission of 
the act and (2) he must be aiding and 
abetting. The older and perhaps better 
term “accessory .at the fact” implies 
both elements. But if this term be 
employed, it has to be remembered that 
the person so described is in English 
Law a principal. 

. An accessory before the fact is under 
the Code an abettor and is dealt with in 
the Chapter on Abetment. 


The accessory after the fact has no . 


present interest. Under the Code, he is 
.punishable in particular cases for such 
separate and independent offences as 
harbouring or concealing an offender, or 
facilitating escape from lawful custody 
and so forth. 

*Nore.It may be convenient if I attach a brief 


“note of so much of the relevant history as 1 know. 
[Eor this note see pages 417-418 of Ind. Oas.—Ed.]. 
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The difference between the two degrees 
of principals is clearly explained in the 
following charge given to a’ Jury in a 
case where a man had been killed ina 
duel and the seconds or one of the 
Seconds was under trial for murder as 
an accessory at the fact. It does not 
signify whether the offence committed 
was murder, as in England, or, as it 
would be in India, culpable homicide 
not amounting to murder, (Code, section. 
299, Exception 5). The charge runs: 

“There is no difficulty as to the law 
on this subject. Principals in the first 
degree are those by whom the death 
wound is inflicted, principals in the 
second degree, those who are present. 
at the time it is given, aiding and 
abetting, comforting and assisting, the 
persons actually engaged in the contest. 
Mere presence alone will not be sufficient 
to make a party an aider and abettor, 
but it is essential that he should by his 
countenance and conduct in the proceed- 
ing, being present, aid and assist the 
principals” (that is the principals in 
the first degree) “If either of the 
persons sustained the principal" (that is 
the,principal in the first degree) "by. 
his advice or presence, or if you think. 
he .wént down for the purpose of 
encouraging and forwarding the unlawful 
conflict, although he did not do or say 
anything, yet if he was present and 
assisting and encouraging when the ' 
pistol was fired, he will be guilty of the 
offence imputed by the indictment.” 

That charge was approved in Coney’s 
case (41) by Cave, J.. with whose 
judgment the eight Judges comprising 
the majority generally agreed. 

Coming then to the Code, I propose in 
the first instance to deal with the point 
which arises as though it were res 
integra. < | 

Section 34 and the closely connected 
sections 35, 37 and 38 were intended to 
lay down compendiously, in the fewest 
possible words, some elementary prin- 
ciples of criminal liability. They’ do 
not create offences and, given the common 
intention, in practice it does not signify 
which section applies in any particular 
case. As matter of construction they are 
interpretative clauses, included in the 


‘Vol. 81] 
EMPEROR X. BARENDRA KUMAR GHOSE. 


Chapter of General Explanations, and 
must be read:into the Code definitions of 
substantive offences. . 
The precise point for determination, as 
I conceive, is whether the liability impos- 
ed by section 34 with which we are chiefly 


concerned extends only to principals in the . 


first degree or whether it also extends to 
principals in the second degree or ac- 
cessories at the fact. The narrower view is 
urged for the accused, the widerone for 
the Crown. ; 

If the narrower view be adopted the 

liability of accessories at the fact must 
. depend 
Chapter on Abetment such as sections 
107, 109 and 114. Another way, therefore, 
of stating the question is this : 

As the Code does not use the terms prin- 
cipal in the first degree, and principal in 
the second degree, the ' inference is 
that it was thought unnecessary to retain 
the distinction. What is the result? Are 
-accessories at the fact classed with prin- 
cipals under section 34 or are they class- 

‘ed ‘under the later provisions with 
-abettors ? 

Section 34 speaks of a criminal act be- 
‘ing done by several persons in furtherance 
of the common intention of all, and it pro- 
nounces that "each of such persons is 
-liable for that act'in the same manner as 
if it were done by him alone.” 

The objection to giving the section the 
wider meaning is founded on the opening 
phrase: “When an act is done by several 
persons.” It is argued that when, for 
instance, one man is stabbed by another 

jin the presence of the latter's confeder- 
ates, the act of stabbing is done by 
the one man and not by his confederates. 
That is no doubt true in one sense of 
the words. But it is argued on the other 
side, that to stop at the opening words is 
to give no force or value to the words 
. which follow, “in furtherance of thg com- 
“mon intention," that the reference to 
common intention introduces the notion 
of common responsibility, and that if the 
language as a whole be given its full 
sense, the act done is the joint act, or the 
act of the immediate perpetrator and his 
confederates, because it is done in fur- 
' therance of the common intention of 
| themall. à 
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The fact that the words “in furtherance 
of the common intention" were inserted 
by an amending Act of 1870, makes no 
difference to the meaning. In either view 
of the section, the qualification, if not ex- 
pressed, would necessarily have to be 
implied. 

No assistance again for either view is 
to be obtained from section 33 which says 
that “the word ‘act’ denotes as well a 


.Series of acts as a single act.” For clearly 


section 34 must be so construed as to 
have an intelligent meaning when appli- 
ed to the case of a single act done by 
several persons. 


Nor do I think that anything turns, as 
the learned Stahding Counsel suggested, 
on any difference between a criminal act 
and an offence. Leaving out ‘special’ 
and “local” laws, and confining myself to 


‘the Penal Code; a criminal act would seerh 


to be an act forbidden by and punishable 
under some "provision of the Code, 
if the requirements of that’ provision as 
to the intention or state of mind of the 
doer are satisfied. By definition, there- 
fore, (section 40), a criminal act is an 
offence and it may be an offence under 
more than one provision. The limit of 
punishment awardable may depend on 
the quality of the intention with which 


‘the áct: is done'and on the effect pro- 


duced. The offence at its highest is then 
the complete whole comprising the act 
done with the concomitant criminal 
mind, or intent, or mens rea, and the 
effect produced. An unjustifiable blow 
isa criminal act and an assault. If it 
causes death,.the offence may amount 
to murder. If the injury is not fatal, the 
offence will amount to something less 
than murder. 


The following analysis may perhaps be 


. of assistance. 


An effect, e. g;, death, may be.caused— 

(a) by & single act done by one man, 
. (b) by & series of acts done by one man 
at the same time and place, e. g., a succes- 
sion of blows, 

.(c) by acts done by different men at th 
same time and place, e. g. two men inflict- 
ing separate wounds each of which, apart 
from the other would be fatal, or one man 


holding, a .Iadder while another ascends 
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and kills the occupant of the room 
above. 

The acts of the different men may each 
_be a single act or a series of acts. 

(d) by separate acts (or series of acts) 
done by the same man, or by different 


men, at different times or places, e. g., the - 


case in illustration (a) of section 37, of a 
man being killed by small doses of poison 
administered at different times. 

The quéstion is, does the group of sec- 
tions render liable accessories at the fact 
to these various acts. 

According to the wider view, an act (or 


a series of acts) is done by several persons | 


when oneman in the presenee of con- 
federates gives another a blow (or a 
succession of blows) According to 
the same view, the case of a series 
of acts done by different persons at 
different times and places, each separate 
act possibly in the presence of different 
confederates, is governed by section 37. 
"This result is intelligible. 


The other view ofthe section presents, 


Breat difficulty when applied to a single 
Act done, by several persons.. Learned 
Counsel for the accused said that section 
34 postulates not only identity in 
. intention but also identity in act. But 


when do several persons do the same - 


act in the narrow sense suggested ? 
The question, so far as I know, has no 
lace in criminal law and has never 
ean disctissed in India or in England. 
Take the case suggested in the argu- 
ment, of three men pulling a heavy 
roller overa sleeping child. The three 
men are not doing the same act. There 
are three men doing different acts of 
pulling, possibly with different degrees 
of strength. One man might say by 
way of excuse or palliation that the 
pulling was done by tlie other two and 
that he merely had his hand on the 
handle bar. Or suppose that three men 
hold the dagger which is driven into 
the victim. The driving force might 
come from one man. The hold of the 
other two men on the dagger might 
merely show that their minds and con- 
sent went With the act. What is the 
difference between these two men and 
the man who, without putting a useless 
hand on the dagger, stands by aiding 
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and assisting, as for instance, bv pre 
venting the victim from struggling or 
by keeping watch? The latter partici- 
pates or co-operates in the act just as 
much as the two men. The act is done 
by them all. Other cases suggested 
by learned Counsel do fare no better. 


Take the case of the two men pulling 
taut from opposite directions, the noose 
which they have put round a third 
man's neck. Here again it would be 
open to one of the two men to say that 
he at his end of the rope did no pulling 
and the deceased was killed by the rope. 
being sharply jerked by the man at the 
other end. 

Similarly, in the cases suggested of 
several men causing death by drowning 
by holding a man under water or 
upsetting him out of a boat. The in- 
dividuals concerned in these offences 
do noteach and all do the same act. 
In the ease of two men drowning a 
third, one of the two men might plead 


that while he only committed an assault 


by pushing the deceased over the bank, 
it was the other who held the head of 
the deceased under the water and so 
drowned him. 

The truth is that in all these cases 
what is single is the effect produced. 
The different men who- take part in the 
offence may do similar acts. But their 
acts are not the same. They are different 
acts. Even if mere similarity were 
sufficient, it would be impossible to 
prove. Asshown above pleas destructive 
of similarity, still more of identity, 
might be put forward in excuse. Murders 
of the sort suggested are not usually. 
committed in broad daylight in -the 
presence of witnesses able to take stock 
of the precise part taken by different 
offenders. ` 


In, the wider view of sections 34 and 
37, these cases would present no difficulty, 
Prove the common intention of the 
persons present at the commission of 
the offence and all would be equally 
giulty of nothing less than that offence. 
if death were the result of the act or 
series of acts of one out of several con- 
federates, the act would be done by 
them all within the meaning of section 34, 
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‘If death followed the different acts of 
different, confederates at the same time 
and place, then again section 34 would 
probably. suffice. Every confederate 
would be regarded as having done every 


criminal act and would, therefore, be: 


liable as if he had done them all alone. 
The. responsibility is mutual—if neces- 
sary, however, section 37 might be 
resorted to and it would not “matter 
which section applied, provided that one 
or other section covered all reasonable 
hypotheses. 


So far, therefore, I take the wider view 
of section 34 and the connected sections. 
I have next to deal with the contention 
founded on the Code provisions relating 
to abetment. l 

Abetment is an independent offence 
whether the abetted offence is committed 


(section 109) or not committed (sec- 


tions 115 and 116). 


We are concerned with the case where 
the ahetted offence is committed. There 
must then be an abettor on the one 
hand and an abettee who is a principal 
on the other. Even where the offender 
acts by the hand of an innocent person, 
such as& person not capable by law of 
committing an offence, the Code (section 
108) treats the former not as principal 
but as abettor. It certainly does not 
follow as of course, thatthe Code regards 
accessories at the fact as abettors and not 
as principals. ! 


It is true that under the definition in 
section 107, abetment may take the forms 
of instigation, conspiracy or aid, and that 
by Explanation 2, “Whoever either prior 
to, or at the time of the commission of 
an act, does anything in order to facilitate 
the commission of that act, and thereby 
facilitates the commission thereof, is 
said to aid the doing of that act.” But 
as I read the section it does not con- 
template the abettor being present when 
the abetted criminal act or offence is 
committed. The aid given at the time of 
commission referred to in Explanation 
2 seems to mean aid given at the time 
but at such a distance from the scene 
that the abettor cannot be said to be 
present, The case of Kashi Nath Naek 
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v. Queen-Hmpress (204) is typical. The 
Explanation may have been intended 


to obviate any difficulty arising out of 
the expression ‘accessories before the 
fact.’ 

If I am right, then A, Band C being 
together, i A says to B, "kil C," and 
B thereupon shoots C, A would be punish- 
able not under section 109 but under 
section 302 construed in the light of 


' seetion 34. This result accords with the 


opinion of Markby, J. in Queen v. Mohamed 
Asger (1) where the word accessory is 
used as meaning ‘accessory before 
the fact’ or abettor. (See also Mayne, 
Criminal Law, Part IT, section 246). 

It may be said that “ instigation " aud 
“conspiracy” must occur before the 
offence, even if, in the case of instigation 
it isonly just before. But abettors by 
these modes seem to be thought of as 
separated from the commission of the 
offence not only by time but also by 
place.. Abetment is not thought of as 
coincident with the offence. If the 
general term ‘abettors’ included acces- 
sories at the fact, Explanation 2 would 
be superfluous. Persons who, having 
previously abetted (as accessories before 
the fact) are also present when the 
offence- is committed are dealt with in 
section 114. 

Section 114, the only section in the 
Chapter which speaks of the abettor 
being present on the scene, supports the 
foregoing construction of sections 107 and 
109. It provides that when,any person 
“who, if absent, would be. liable to be 
punished as an abettor,” is present at 
the commission of the act or offence 
abetted, "he shall be deemed to have 
committed such act or offence.” It was 
held, as early as 1867, in Queen v. Niruni 
(205) that to bring an accused within 
these words, it is necessary first to 
make out the circumstances which con- 
stitute abetment, so that “if absent" 
the aecused would have been liable to 
be punished as an abettor, and this 
ruling has since been followed : Abhi 
Misser v. Lachmi Narain 212007, Keshwar 

Pu 2> C. 207; 1 C. W. N. 681; 13 Ind. Dec. 


= Q5) 7 Tw. RANG 
(208) 27 C. 305; 4 O, W, N, 546; 14 Ind, Dec, 
(s, 8.) 372, 
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Lal v. Giris Chandra (49). If present at 
the time, the person who would otherwise 
be an abettor, is treated as a principal. 


An illustration will be found in a 


‘recent case which came before the Court 


of Criminal Appeal in England: Rex v. 
Edith Thompson (207). The prisoner there 
was present when her husband was 
killed hy her lover, Bywaters, 
present, it is doubtful whether she would 
have been convicted ‘as an accessory 
‘at the fact, if it, had not been for the 
incriminating letters which she had pre- 
viously written to Bywaters. ~ Under 
section 114, if absent, she would have 
been liable as an abettor, and, therefore, 
her mere presence when the murder was 
committed, would have rendered her 
guilty of that offence. 


Section 114 would appear to serve two 
purposes. Firstly, it marks the fact that 
where it can be proved that the accused, 
if absent, would be liable as/an abettor, 
his mere presence when the offence is 
committed, is, without more suflicient 
proof of common intention to make him 
an aecessory at the fact or prineipal. 
Secondly, it marks ‘the fact that in 
those circumstances the accused cannot 
be punished twice, once for the abetment 
and .once for being present as an 
accessory at the fact. The section resem- 
bles section 34 in this, that it rather 
regulates procedure and punishment 
than creates an offence (cf. Gould & Co. v. 
Houghton (208), and see Collett's Com- 
ments on the Indian Penal Code, pub- 
lished in a collected form in 1889]. 


Section 114, therefore, is not wide 
enough to include all accessories at the 
fact. It would not apply for instance 
where one man is assaulted by several 
others and the assault is unpremeditaterl, 
if only applies where the accused, if 
absent, would be liable as an abettor, 
and there are many cases in which no 
such liability can. be proved. 


(207) (1922) 17 Cr. App. Rep. 71. 


(208) (1921) 1 K. B. 50) atp. 519; 90 L. J. K. B. - 
26. 


E 
53; 


309; 124 L. T. "6 85 J. P. 93; 19 LG. R. 
Cox C. C. 693; 65 S. J. 314; 37 T. L. R. 291, 
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‘by the principal in 
Though. ‘The principal in the first degree does 
‘tion 109 would not supply a 


‘equally liable as principals with 


[1994 
But supposing that I am wrong and 

that a person present aiding and abetting 

the commission of a criminal act or 


‘offence is punishable under section 109, 


a conviction thereunder could only be 
sustained if the part played by the 


-abettor as accessory at the fact could 


be distinguished from the part played 
the first degree. 


not, as such, abet the abettors. Sec- 
general 
that accessories at the fact are 
the 
The result 


rule 


principal in the first degree. 


would merely be that section 109 would 
to some extent overlap section 34 in its 


wider interpretation. If there be this 
overlapping, we are not thereby precluded 
from giving a reasonable meaning to 
section 34. On the contrary it seems 
improbable that the framers of the.Code 
would have forgotten to lay down the 
general rule. And if the general rule 
cannot be found in 
section 114 it can only be foünd 
section 34. 


It was suggested that if. section 34 
bore the wider meaning, section 149 of 
the Code was unnecessary. Section 149, 
is doubtless a special application of the 
general principle of section 34, but as the 
language is different so may be the 
precise meaning or shade of meaning. 
As Mookerjee, J., said in Jhakri Chamar 
v. Emperor (53), "the essence of section 
34 is common intention, as the presence 
of a common object is requisite 
establish a case under section 149." In 
any case the special provision may have 
been thought desirable because in’ the 
country parts of India, disputes relating 
to land or boundaries, frequently lead 
to rjots ending in grievous hurt or loss 
of life, 


- It appears to me that section 34 regards 
the act done as the united act of the 
immediate perpetrator and .his con- 
federates present at the time and that 
the language used is susceptible of that 
meaning. The language follows a common 
mode of speech. In Reg. v. Salmon (40) 
three men had heen negligently firing 


to’ 


section 109 or: 
in, 


4 


Vol. 81] 
EMPEROR V. BARENDRA KUMAR GHOSE. 


at a mark: One of them—it was not known 
which—had unfortunately killed a boy 
in the rear of the mark. They were 
all held guilty of manslaughter. Lord 
Coleridge, C. J., said: "the death resulted 
from the action of the three and they 
are all liable." Stephen, J., said: “firing 
a rifle" 
a highly dangerous act, and all are 
responsible for they unite to fire at the 
spot in question and they all omit to 
take any precautions whatever to prevent 
danger." 


Moreover, sections 34, 35 and 37 must 
be read together, andthe use in section 
35 of the phrase “each of such persons 
who joins in the act” and in section .37 
of the phrase “doing any one of those 
acts, either singly or jointly with any 
other person,” indicates the true meaning 

. of section 34. So section 38 speaks of 
“several persons engaged or concerned in 
a criminal act." The different modes of 
expression may be puzzling but the sec- 
tions must, I think, be construed as 
enunciating a consistent principle of 
liability. Otherwise the result would be 
chaotic. 


To put it differently, an act is done by 
several persons when all are principals 
in the doing of it, and it is immaterial 
whether they are principals in the first 
degree or principals in the second degree, 
no distinction between the two categories 
being recognized. 

This view of section 34 gives it an 
intelligible content in conformity with 
general legal notions. The opposing 
view involves & distinction dependent 
on identity or similarity of act which, 
if admissible at all, is wholly foreign 
to the law, both civil and criminal and 
leads nowhere. 

The-wider view, therefore, accords with 
what a priori the law might have heen 
expected to be. The true doctrine that 
which leads to fruitful and valid legal 
consequences must depend on the notion 
of agency or representation. In the 
offence of criminal conspiracy, (sections 
120 A and 120 BJ as in. civil law, represen- 
tation is carried a step further. Con- 
spirators are like partners. They are 
all principals, The immediate doer of 
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an overt act in pursuance of the con- ` 
spiracy is the agent of all the others, 
whether they are present at the time 
or not (Evidence Act, section 10), In the 
cage of accessories at the fact, confeder- 
ates present at the time, representation 
occurs in its simplest form. If two 
personsare present, aiding and abetting 
a third who kills their common enemy 
with a shot from a revolver or a blow 
with a knife, every lawyer, and, I think, 
every reflecting layman would pronounce 
all three equally guilty. Common inten- 
tion makes the shot or the blow the 
aet ofthem all. Itisas if the six hands 
belonged to one body, controlled by one 
mind, and it matters not by which hand 
the bullet is sped or the blow is given. 
As Sir Michael Foster puts it: "In com- 
binations of this kind, the mortal stroke, 
though given by one of the party, is 
considered in the eye of the law, and of 
sound reason too, as given by every in- 
dividual present and abetting. The 
person actually giving the stroke is no 
more than the hand or instrument by 
which the others strike." (Foster's Crown 
Law, Edition 1809, page 351). Andina 
case cited by Mayne, Ganesh Sing v. 
Ham Raja (87), their Lordships said 
this:—"Where parties go with a com- 
mon purpose to execute a common object, 
each and every one becomes responsible 
for the acts of each and every other 
in execution and furtherance of their 
common purpose, as the purpose is com- 
mon, so must be the responsibility.” 
That principle is as valid in criminal 
as in civil law. 

It would be surprising if the law were 
otherwise. A premium would be put 
on crime. There would be safety in 
mere numbers. The more cowardly, 
secret, and brutal the crime, the greater 
would be the chance of the guilty 


-escaping the full measure of justice for 


their misdeeds. 

As to authority, the weight of judicial 
opinion has from the first been in favour 
of the wider view of section 34, very 
clearly so,in my opinion, in, this Court 
and in the High Courts of Bombay and 
Allahabad. 

One of the earlier cases in this uS 
Queen v. Gora Chand Gopee (11), i 
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significant because the judgment was 
delivered by Sir Barnes Peacock, C. J., 
who in the capacity of Vice-President 
of the Legislative Council had piloted 
the Penal Code Bill through its different 
stages. I will not say that the judgment 
is conclusive upon the point before us 
because section 34 is not expressly re- 
ferred to. But dealing with the question 
of mere presence on the scene, the 
learned Chief Justice pointed out “that 
all who are present do not necessarily 
assist by their presence every act that is 
done in their presence, nor are consequent- 
ly liable to be punished as principals.” 
. The importance of the observation lies 
in the use of the word ‘principals’ as 
including accessories at the fact. The 
word was used in the same sense by 
Markby, J., in Queen v. Hyder Jolaha (12) 
and again in Queen v. Mohamed Asger (1). 
Later cases explicitly refer to section 34. 
A compact and sufficient illustration 
will be found in Sri Prosad Misser v. 
Emperor (48). In that case, a- Pathan 
had killed a Nawab by successive 
blows with a tulwar, Four other men 
were present at the time. The Court 
(Sir Francis Maclean, C. J., and Banerjee 
J.) observed: “The Judge ought to have 
called the attention of the Jury to the facts, 
and then said that it was for them to 
consider whether, from those facts, they 
concluded that the criminal act was done 
by the several persons in furtherance of 
the common intention of all, and ifthey 
so concluded then to direct them that the 
case came within section 34 of the Penal 
Code and that each of them would be 
liable for that act, in the same manner 
as if it were done by him alone." That 
this view of the law has predominated is 
shown again by the judgment of Mitra 
and Fletcher, JJ., in Nibaran Chandra 
Roy v. King-Emperor (50). The current 
of decision in this Court was not, I think, 
disturbed till Stephen, J., delivered his 
judgment in Emperor v. Nirmal Kania 
Roy (4). l 

That case is the sheet-anchor’ of the 
learned Counsel’s argument. I state only 
the facts now material. A Police Officer, 
Inspector Nripendra Nath Ghose, had 
been murdered in Calcutta. The prisoner 
and another had both fired at him with 
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revolvers but as the bullets found in 

the officer’s body could not have come 
from the prisoner's revolver, it was not 
the prisoner's shots which caused the 
fatal injuries but those of his comrade. 
Stephen, J., held that these facts would 
not support acharge against the prisoner 
under section 302 read with section 34. 
The act of shooting the officer, he said, 
had been done by the prisóner's com- 


-rade and not at all by the prisoner, 


whose act amounted merely to an attempt. 
The judgment, I gather, was delivered 
after the Jury, on the learned Judge's -- 
direction, had found the prisoner not 
guilty on the charge referring to section 
34. 'The Jury had differed on another. 
charge under sections 302 and 114 and 
the learned Judge had directed a fresh . 
trial of that charge. Thelearned Judge 
was dealing mainly with the question 
whether the acquittal on the charge re- 


'ferring to section” 34 was a bar to this 


fresh trial. He overruled the plea and 
as things fell out, on the fresh trial, 
that is, of the’ charge under sections 302 ` 
and 114, the Jury again disagreed. Then 
the Advocate-General entered a molle 
prosequi and the prisoner was dis- 
charged. 


With the greatest respect for the learn- 
ed Judge's view on this subject, it appears 
to me that as the authorities stood, the 
learned Judge should have taken the 
verdict of the Jury on the charge re- 
ferring to section 34. If the Jury had 
convicted on that charge, the learned 
Judge might have reserved any question 
of law on which he felt à doubt for con- 
sideration by a Bench of the Court. 


The learned Judge recognised that he. 
was departing from tradition. He referr- 
ed to.two Indian cases in which a wider 
view of section 34 had been taken. He 
saicethat those cases were in accord with 
Mr. Mayne’s paraphrase of the section 
with which he disagreed. After referi- 
ing to the history of the matter in Eng- 
land and in India, he expressed the 
opinion that section 34 was to be read 
without reference to any doctrines deriv- 
ed from the English Common Law. In 
substance I agree but I regret that the 
learned Judge gave no indication of the 
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meaning which he attributed to the sec- 
tion on-that footing. - 

The learned Judge then turned to the 
abetment sections. He stated as to sec- 
tion 109 that there was no reason for 
supposing that.à man must be absent in 
order to abet under that section. If he 
then looked to section 114 to fill the gap 
left by his view of section 34, he was 
putting a forced construction on one sec- 
tion to avoid what appeared to him a 
forced construction of another. 

Finally, he said :—‘‘In reference to 
English Law, it seems to me that the 
effect of sections 109 and 114 is to super- 
sede all the English Law relating to princi- 
pals ofthe first and second degrees and 
accessories before the fact.” I do not 
see, however, how sections 109 and 114 
ean touch principals of the first degree. 
If the learned Judge had said that the 
group ofsections including ‘section 34 
together with- the abetment sections 
superseded allthe English Law on those 
topies, I could have understood it. But 
then the difficulty would have remain- 
ed whether accessories at the fact are 
to be treated as principals or abettors. 

In the ease before the learned Judgo, 
‘the prisoner was clearly an accessory 
at the fact. 
had used revolvers ofthe same calibre 
and the officer had been killed by one 
bullet, it would have been impossible 
to say which of the two men was 
principal and which accessory. Then, 
on the view of the learned Judge, 
neither man could have been convicted 
as an abettor, for he might be the 
principal, nor as principal, because he 
might be the abettor. Such a difficulty 
might perhaps be surmounted by framing 
charges in the alternative under section 
236 of the Procedure Code, but that 
seems a clumsy expedient to put before a 
Jury. * 

I do notsee how all distinctions be- 
tween principals of the two degrees and 
aecessories before the fact can be super- 
' geded unless, where the abetted act is 
committed, they are all brought under 
one common category as principals, 
that is to say, unless the step further 
were taken which has been taken in 
the general law of conspiracy. Apart 
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from some such comprehensive provision, 
distinctions which exist in the nature 
of things, necessitate a line being 
drawn somewhere. According to the 
general scheme of the! Code, abettors 
are a separate class, and the question 
whether accessories at the fact are prin- 
cipals or abettors must, therefore, find 
an answer. The only advantage I can 
see in classing them as abettors is that 
the question of the physical limits within 
which aman may be said to be present 
at the commission of a crime would not 
arise. The question has been discussed 
in England: Rex v. Borthwick (138), 
R. v. Stewart (111); Archbold’s Cri- 
minal Pleadings and Practice, 25th 
Edition 1368: but under modern legis- 
lation itis probably no longer of any 
importance. I have suggested above that 
the Code solution of the difficulty is to be 
found in Explanation 2 to section 107. 
The person aiding at the time butat a 
distance is an abettor. 

The treatment of the accessory at the 
fact as a principle will not be more 
productive of technicality than his troat- 
ment asan abettor. The most glaring 
and indefeasible techniealities of Eng- 
lish Law seem to have gathered not 
so much round the principal in the 
second degree as round the accessorv 
before the fact. in Sir James Stephen's 
History of the Criminal Law (IT, 234) 
an excuse is found for those technical- 
ities in the harsh severity of punishment 
under the old criminal law. Under 
milder conditions and legislaticn, tle 
technicalities have for the most part 
disappeared along with the excuse for 
them. And happily, in India, under a 
modern Code, such asthe Penal Code, 
redress by mere technicality is not 
required. That, of course, is not to sav 
that an accused person is not always 
entitled as of right to a fair trial ac- 
cording: to the established forms of law 
“Tn all criminal cases it is necessary that 
there should be a charge, a finding and a 
conviction as a foundation for the sentence. 
Everything should be stricfly and accu- 
rately pursued; and if in any one of 
these three pointsa substantial defect 
should appear, it would bea ground for 
revising the proceeding:" Ex parte Van 
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Sandau (209), In ve Vallabhdas Jairam 
(210). It isa miscarriage of justice “to 
deprive an accused person of the pro- 
tection given by essential steps in Cri- 
minal Procedure.” [Per Lord Sumner, 
Crane v. Director of Public Prosecution 
(194)]. In that connection the distinction 
is observed between irregularities, which 


a Court exercising appellate jurisdiction. 


may disregard, if the accused has not 
been prejudiced, and illegalities which 
render the trial void and of no effect: 
Subrahmania Iyer v. King-Emperor (8). 

Whether consistently or not with his 
postulate of identity in act, the learned 
Counsel further contended that in cases 
of the type where two men assault, and 
inflict, one a grave and the other a 
less grave injury on a third, section 34 
only applies where death er grievous 
hurt results from the combined injuries. 
But apart possibly from the language 
of Field, J., in Empress v. Jhubboo 
Mahton (2), which may be accounted for 
by the facts of the case, the emphasis 
in eases of this type is noton the fact 
that both men caused injuries, still 
less on the fact that the effect resulted 
from the combined injuries. The em- 
phasis is on this, that the fact of both 
men taking, an active part in the 
assault is proof positive of some com- 
mon intention, the extent of the com- 
mon intention being, of course, a question 
of fact. 

Is the common intention less appa- 
rent where two men shoot at a third, 
one hitting and wounding him mortally 
and the other missing him ? "The solu- 
tion that in such a case (apart from 
section 114), one man has committed 
murder and the other only an attempt 
- at murder, shows at least the common 
intention. And is the solution tenable ? 
Does it mot lead, again with great res- 
pect, to an impossible result? Suppose 
both men cause wounds each of which 
would by itself be mortal. Are two 
murders committed ? And ifso, would 
it be necessary to determine whether or 
not the deceised had died before the 
second shot entered his body? Apart 


(209) (1844) 1 Ph. 445; 15 L.'J. Bk. 13; 1 DeG. 


55: 8 Jur. 193; 41 E. R. 701. 
(210) 27 B. 304; 5 Bom. L. R. 343. 
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from two wounds being inflicted, suppose 
that the shock and terror of seeing 
two men fire at him, contributed to the 
fatal result ? Moreover, it is impossible 
to say what might have happened, if 
one man alone had set out to accomplish 
the murder. Without the support, moral 
and physical, of a comrade, his resolu- 
tion might have failed him and his 
pistol remained in his pocket; or dimi- 
nution of confidence might have inter- 
fered with his aim; or again, he might 
have been successfully resisted and put 
to flight. It appears to me that this 
possibly have come 
within the intention or contemplation 
of the Legislature and is not contem- 
plated by the language of section 34. 
The language is compatible with the 
reasonable solution, namely, that both 
shots, the shot that took effect, and the 
shot that missed, are the joint acts of 
the twomen. Each manin the eye of 
the Jaw does both acts. The result 
follows that they are severally but equal- 
ly liable for the effect produced, in 
accordance with the principle, I again 
quote my brother Mookerjee, “that all 
who participate in the commission of 
a crime are severally responsible to the ' 
State as though the crime has been 
committed by any one of them acting 
alone!” Amrita Lal Bose v. Corporation 
of Calcutta (58). The fact that the 
attack is made by two men and not 
by one may well be an aggravation and 
not a palliation of the crime. The 
attack is cowardly so far as the criminals 
look to superiority in numbers for security 
and courage. a 

The second case on which the learned 
Counsel relied, that of Emperor v.Profulla - 
Kumar Mazumdar (59), came before the 
present Chief Justice and Panton, J., 
on a reference made by the Sessions 
Judge of Dacca under section 307 of 
the Procedure Code. To my mind, the 
ease carries the matter no further. It is ' 
obvious from the terms ofthe Court's 
judgment, delivered by the learned 
Chief Justice, that the discussion was 
not taken beyond the stage at which 
the judgment of Stephen, J., had left 
it. No reference appears to have been 
made to the view of the law taken in 
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this Court before and after Nirmal 
Kanta Roy's case (4) No reference 
was made to the argument in Emperor v. 
Nogendra Nath Sen Gupta (56) or to the 
ruling of the' Court in that case 
(Page 401*) or to the case of In the matter 
of F'aezulla (57) which came before C. C. 
Ghose, J, and myself. Nor was the 
difficulty as to the precise meaning of 
' section 114 indicated. The point was 
not fully argued, if it can be said to 
have been argued at all, and the.Court 
did not come to à considered conclusion 
upon it. If thejudgment be carefully 
read, it will be seen that the decision 
comes to no.more than this, that inas- 
much as there might bea doubt whe- 
ther the accused could properly be 
convicted under section 302 and sec- 
tion 34, the safer course in the circum- 
stances was to direct his re-trial on a 
charge framed under. section 302 and 
section 114. i 

In fine, I entertain the opinion that 
the wider construction of section 34 is 
the right one, not only because I should 
myself so construe the words in their 
context, not only because principle 
seems to me to demand such a construc- 
tion but also on the firmer ground of a 
long course of decisions in this and other 
Courts, interrupted in this Court only 
recently and in effect only once. Thete 
is this further to be said that the Penal 
Code has been amended not a few times 
and if the prevailing view had been 
wrong, presumably the Legislature would 
have taken some opportunity to correct 
it. It might be said that we are dealing 
with settled jurisprudence but if there 
be a doubt as to the law, our labour 
will not be in vain if that doubt is 
dispelled. 

As to the form of the charge, in my 
opinion, where an accused is liable 
under section 34'as an accessory 46 the 
fact and, therefore, as a principal, a 
charge simply oi the offence of murder 
under section 302, without express re- 
ference to section 34, is sufficient. As 
section 34 must be read into section 302 
of the Penal Code, section 224 of the 
Criminal Procedure Code comes into 
plav: "In every charge words used in 

*Page of 21 C: L. J.—|Ed.] 
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describing an offence shall be deemed’ 
to have been used in the sense attached 
to them respectively by the law under 
which such offence is punishable.” No 
doubt, it is always open to the proseeu- 
tion to state in the charge particulars 
showing that the accused is charged as 
an accessory at the fact. But it is not 
necessary, nor always possible, to do so. 
The prosecution cannot state in the 
charge particulars of which they are 
ignorant. In a case of murder, the 
murdered man cannot be called at the 
trial, and there may be no other eye 
witnesses except the actual principals in 
the crime. If it is not known which 
of several men fired the fatal shot or de- 
livered the fatal blow, the charge cannot 
be explicit and nothing is gained by 
multiplying charges to meet all possible 
hypotheses. 

In England also a principal in the 
second degree is chargeable with the 
substantive offence. Sir Mathew Hale 
for instance, says this :—“ If A be indi- 
cated as having given the mortal stroke 
and B and C as present, aiding and 
assisting, and upon the evidence it 
appears that B gave the. stroke and A 
and C were only aiding and assistine 
it maintains the indictment, and jude- 
ment shall be given against them all 
for itis only a circumstantial variance, 
for in law itis the stroke of all that 
were present, aiding and abetting” 
(Hale's Pleas of the Crown, Edition 1800 
at page 43 and see Archbold at pages 
1801, 1372 and 1374). z 

come now to the second erou 

which the learned ka en 
granted his certificate, namely, that the 
learned Judge in charging the J ury 
did not sufficiently refer to the defence 
put forward by the accused. This ob- 
jection involves a consideration of the 


defence made at the trial and the merits. 


There were two charges. To the 
charge of attempted robbery under sec- 
tion 391 of the Code, the accused 
pleaded "guilty" in open Court not 
meaning that he with hif own hand 
caused hurt to the Post Master but 
meaning that he and others went to rob 
the Post Master, and that in attempting to 
commit the robbery, the Post Master Was 
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injured—fatally injured as the fact is— 
by one of the party. 

To the charge of murder the accused 
pleaded “not guilty.” 

From the point of view of Counsel 
for the accused, though on the facts the 
defence on that charge might be difficult, 
the case was of a simple character. 
Unless the evidence showing that the 
accused fired the fatal shot could be 
discredited, there was nothing more to 
be said in any view of the law. For 
the rest, the case turned on the element 
of intention. For if the accused was 
not privy to any intention, including 
murder, he could not have fired the 
fatal shot, or have fired at all at the 
Post ‘Master, and any circumstance, sug- 
gestion or argument tending to show 
that the accused did not fire at the Post 
Master might also be pleaded for what 
it was worth as relevant in regard to his 
intention. ; 

In the view of the law taken by the 
learned Judge, a view of which learned 
Counsel must have been aware during 
the trial, the issues were, whether the 
accused fired at the Post Master and if 
not, what intention should be imputed 
to him. The former issue, however im- 
portant, was subordinate to the latter. 
The defence was that the accused had no 
part in any common intention going as 
far as murder. 

Now, no one who’ reads the charge 
can doubt that the learned Judge put 
that defence to the Jury not once but 
several times. The Jury were fully in- 
structed that the charge of murder in- 
volved participation by the accused in a 
common intention not only to rob, but 
- also, if necessary, to kill, the Post Master. 
The point might have been put less 
specifically. A common intention to 
carry out an unlawful design at all costs, 
even atthe cost of overcoming iesist- 
ance, or evading capture by taking life 
is sufficient. The Jury were a Special 
Jury and I see no reason to suppose that 
they did not fully appreciate the legal 
position. Without mincing matters, the 
ascription of a common intention to 
add murder, if necessary, to robbery, 
is not easily avoided, where all, or 
some to the knowledge of the rest, of 
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those engaged in the enterprise, are 
proved to have carried fire-arms and 
firearms have been used with fatal 
effect. 

The objections taken to. the charge, 
so faras they seem to me to call for 
mention at all, are based on the state- 
ment made by the accused at the close 
of the case for the prosecution. It is | 
said that the learned Judge did not 
advert, or sufficiently advert, to certain 
suggestions—I cannot put them higher— 
contained in that statement. 

There is first the suggestion that only 
three, and not, as the prosecution say, 
four men, were concerned. With 
regard to that it appears to me that the 
cross-examination of the material wit- 
nesses, and especially that of the packer, 
Hara Prosad Das, was directed to making 
out that the accused was not one of 
the men who entered the room but 
was the man who stood outside on the 
doorstep or just below. The ‘suggestion 
that only 3 men went to the Post Office 
and only 2 went inside, was, however, 
not foreshadowed, at any rate as clearly 
as it might have been. The point of 
the suggestion is that if only two men 
entered the room, the accused even: if 
he was the middle man of the three, as 
the witnesses said, might have been the 
man outside who did not fire. But let 
that pass. The learned Judge, as I read 
the charge, left it to the Jury. to make 
up their mind, if necessary whether there 
were 3 or 4 men. r 

The next suggestion was, perhaps 
more clearly an afterthought. The 
statement as to the live cartridge falling 
out of the pistol as the accused was 
running away down the lane on the 
North of the Post Office (Mahendra Sir- 
car Lane) was intended to support a 
suggestion to this effect, namely, that 
inasmuch as a pistol of the kind which 
the accused carried, automatically cocks 
itself after being fired, and inasmuch 


.as the accused found in Mohendra Sircar 


Lane: that his pistol was not cocked or 
that thé safety catch was not down, 
therefore the accused could not have 
fired in the Post Office. If the point 
so put had been in the minds of those 
conducting the case for the defence, the 
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importance of the live cartridge and the 
place where it was picked up must 
have been fully recognised. But what 
occurred at the trial was this, A wit- 
ness, Purna Chandra Dey, spoke to hav- 
ing received the live cartridge and an 
empty cartridge case (Exhibits X and 
XI) from another man. He was pre- 
pared to indicate the spot where this 
other man had said he had picked them 
up. Butasthe learned Standing Counsel 
stated that the prosecution were not in 
a position to produce the other man, the 
learned Counsel for the accused’ objected, 
as he was entitled to do, to hearsay 
evidence being given. Nothing further 
was said at the time and there is no 
evidence where the live cartridge was 
picked up. The learned Judge's recol- 
lection is that during the trial nothing 
more was said about these two exhibits 
and that he told the Jury that they 
went out of the case. The learned 
Judge's statement of what took place 
is conclusive. It is here abundantly 
confirmed by the fact that the gun- 
maker, an expert witness, who went 
later into the witness-box, was not even 
asked whether the live cartridge fitted 
the accused's pistol. Assuming in ac- 
cordance with what seems to have been 
the case for. the prosecution, that it did 
fit the pistol, the gun-maker was not 
questioned as to the circumstances in 
which a live cartridge might drop out, 
or be ejected, from an automatic pistol. 
There are such things as mis-fires and 
mis-fits. It does not seem beyond the 
bounds of possibility that an  ill-gra- 
duated cartridge should be forced by 
the mechanism too far into the breach 
and so be beyond the proper reach of the 
striker when the trigger is pulled. Such 
a cartridge might be ejected in the 
ordinary course of firing without a dent 
or a visible dent on the cap. I have no 
"wish to speculate. All I am saying is 
that the matter was not pursued and that 
no sufficient foundation was laid in cross- 
examination for any plea founded on the 
live cartridge. : : 
There is more to be said on this*point. 
At the best, the evidence left open a 
mere suggestion that the live cartridge 
dropped out in Mohendra Sircar Lane 
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in the manner described by the accused. 
It is surprising, therefore, to find in the 
application made to the learned Advo- 
cate-General for a certificate, the posi- 
tive statement, more than once repeated, 
that this, live cartridge was picked up 
in Mohendra Sirear Lane. It is ad- 
mitted that the  applieation, though 
apparently not signed or verified, was 
drawn up for the accused by his legal 


advisers. Beyond referring to the re- 
solution of the Judges in Seg. v. 
Shimmin (211) cited in Emperor 


v. Nogendra Nath Sen Gupta (56), Iwill 
say no more on this topic, because in 
the result the learned Counsel frankly 
admitted that the positive statements as 
to the live cartridge ought not to 
have been made and might be attri- 
buted to the haste and hurry of the 
moment. 

The last suggestion is that in run- 
ning away, the aceused fired in the air 
to frighten his pursuers and not to 
kill them. On his own showing, there- 
fore, it is a mere chance that he did 
not kill, if not one of his pursuers, then 
some other person inside or outside a 
house. Such firing in the streets of a 
city was itself evidence of a criminal 
intent sufficient to go to the Jury in 
support of the charge of murder. But, 
apart from that, here again, the sugges- 
tion, such as it is, was not led up to 
by the cross-examination of the  wit- 
nesses. The medical student, Purnendu 
Nath Mookerjee,—he was not a pursuer— 
he was approaching the accused from 
the opposite direction—states that the 
accused fired at him and that he heard 
the whiz of the bullet as it went past 
his left ear. This witness was not cross- 
examined, and there may have been 
good reason at the time for not cross- 
examining him. 

. When I say of these suggestions or 
any of them  tbat they were after- 
thoughts, what I mean is that regard 
being had to the conduet of the case in 
Court, the suggestion could not have 
formed part of any instructidns given to 
learned Counsel before the trial or before 
the witnesses were examined. 


(211) (1882) 15 Cox C. C, 122. 
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I have notso far referred to the first 
part of the accused’s statement. Evi- 
dence had been given ofthe finding in 
an almirah in the living room occupied 
by the accused of a bundle which con- 
tained two revolvers and. three ugly 
looking daggers. The accused endea- 
voured to account for the possession of 
this armoury by saying that the bundle 
had been given to him for safe custody 
by a gentleman unnamed. Having 
stowed away the bundle, hé was taken 
by the same gentleman to his house, 
where he seems to have been somewhat 
easily persuaded to join in an enter- 
prise in the nature ofa dacoity. The 
pressure brought to bear on him was 
apparently moral, and not physical, 
but he says he was not in a 
position to argue. He speaks of four 
pistols, one of which was given to him. 
He was taught by tbe unnamed gentle- 
man how to use the pistol That I 
suppose was to account for his firing 
as he ran away. The pistol was- then 
loaded and a start was made. I can- 
not think that such a story would, or 
ought to make, much impression ona 
Jury and I have heard no grievance 
made of any failure of the learned 
Judge to deal fully with this part of the 
statement. 

The trial having |taken its course, 
the Jury returned a verdict of guilty. 
I doubt whether the fact that the ver- 
dict was unanimous makes any differ- 
ence [see Emperor v. Upendr Nath Das 
(6) per Holmwood, J., and West India 
Electric Co. v. Roberts (212). Again 
there were materials not certainly with- 
out weight on which the Jury could 
find that it was the pistol of the 
accused which killed the Post Master. But 
I do not go into that. because the 
verdict does not necessarily mean that in 
the Jury’s opinion the accused. fired the 
fatal shot. On the law as laid down to 
them, the verdict is in that respect 
ambiguous. But it does mean that the 
accused was privy to a, common murder- 
ous intentfon. 

I should have been’ surprised if the 
Jury had returned any other verdiet in 


(212) (1920) A. C. 1025. 
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this ease. Itis established, not only by 
the sworn testimony of the witnesses 
but by the admission of the accused 
himself, that he and two or three others 
were at the Post Office, all. harbouring 
a wicked design and all carrying 
loaded fire-arms. Hardly had the in- 
nocent and unfortunate Post Master utter- 
ed a word of remonstrance or surprise, 
before three of the four, or two of the 
three, shot at him from a distance of 
two or three paces and killed him on 
the spot. He was given no chance. It 
was not'even a case of "hands up or 
we will fire.” A hue and cry was raised. 
In running away the accused was behind 
the others, possibly asa rearguard or 
possibly, as he says, because he was 
unnerved and late in starting—if he did 
not enter the Post Office, he would 
naturally have been. one of the first to 
run. Two or three of the men escaped. 
The accused, though he used his pistol 
to prevent capture, did not escape. He 
was captured as it may be said, red- 
handed. His pistol, which he had 
thrown away when it became useless, 
the magazine having been , emptied, 
was picked up close by. As to the pre- 
sence of the accused on the scene, no 
question of identity arises; no alibi is 
possible. Apart from the question of 
common intention the facts are admit- 
ted. And it appears to me that the 
facts, themselves speak so loudly that 
the defence offered was as desperate as 
any defence could well be. On the 
facts it would seem almost as easy to 
say that the original design was murder, ' 
pure and simple, as to say that it was 
robbery first and murder only if neces- 
sary. In the view of the iaw which 
we rejected the denial by the accused 
that he fired at the Post Master might 
have been regarded as a defence. 
Otherwise his statement was more like 
a plea in extenuation. I cannot enter- 
tain any doubt as to the justice of the 
verdict. 

On a careful and anxious examination 
of the case, I can only say that to my 
mind the complaint of non-direction 
amounting to misdirection is not sus- 
tainable. In my opinion, on the evidence 
as it stood, the substantial questions and 
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issues involved, for the defence as well 
as for the prosecution, were fairly put to 
the Jury. Their minds were not perplex- 
ed by & minute discussion of every 
detail of the evidence, or of every sugges- 
tion made at the close of the evidence. 
After a trial extending over two days, 
after the accused had made his state- 
ment, after the learned Standing Counsel 
and the ‘learned Counsel for the accused 
had delivered their addresses, the case 
. was left to the Jury by the learned 
Judge broadly on its merits. - 

It is, as I entirely agree, an elementary 
principle that a defence made by or 
for an accused, or apparent on the evi- 
dence for the prosecution, should be 
fairly presented to the Jury, and I have 
before now drawn attention to this prin- 
ciple. As-Lord Watson said in Bray v. 
Ford (218): "Every party to atrial by 
Jury has & legal and constitutional 
right to have the case which he has 
.made, either in pursuit or.in defence, 
fairly submitted to the consideration of 
that Tribunal.” In India, so far as the 
criminal law is concerned, that right is 
embodied in section 297 of the Proce- 
dure Code. In the present case, how- 
ever, a very plain one as I see it, it 
does not appear to me that the learned 
Judge's charge was insufficient as re- 
gards the defence. The charge was 
doubtless on the whole adverse to the 
accused: in the circumstances it could 
hardly be otherwise—but the learned 
Judge was entitled to express his 
opinion, and the issue was not taken out 
of the hands of the Jury. The learned 
Judge, again, laid down the law on the 
subject of common intention with some 
force of language, but he was within 
his province in so doing and we are 
not dissenting from what he said. 

I will add that if a defence is sub- 
stantially put to the Jury, a mere«omis- 
sion to refer to this or that circum- 
stance or suggestion is not non-direction 
which amounts to misdirection. It is 
not the function of the Judge to repeat 
to the Jury every argument or sugges- 
tion urged by the learned Counsel for 
the accused. It is a satisfaction to me 
NS (1896) A. C. 44; 65 L. J. Q. B. 213; 73 L. T. 
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that we have heard the learned Counsel 
at length but on this part ofthe case 
his argument covered “topics proper only 
to be addressed to the Jury at the trial” 
Hn re Mason (214)], and I much doubt 
whether the omissions, of which he com- 
plained, were in any instance of the 
sort of which it can be said that non- 
direction amounts to misdirection in 
law: Rex v. Stoddart (19) cited in Fateh 
Chand Agarwala v. Emperor (7). A 

If the learned Advocate-General had 
not felt pressed by the question of law 
turning on section 34, it may well be 
that he would not have granted any 
certificate on the question of non-direc- 
tion, particularly if the facts had been 
more carefully stated in the application 
submitted to him. 

There is still an incident which 
occurred some days before the trial to 
which I am compelled to make some 
reference. I do not propose to enter 
into the details of the incident, for the 
reason that I am not now prepared, I 
do not consider: it necessary, for any 
purpose material to the accused, to ex- 
press an opinion on the conduct of 
the learned Counsel in seeking the 
learned Judge, whether notice of the 
intention to do so had or had not been 
given to the learned Standing Counsel. 
Still less am I prepared to discuss the 
course taken by the learned Judge in 
listening to the learned Counsel and in 
advising them as he says he did.” The 
questions raised may be questions on 
which a difference of opinion is possible. 
They may call for further considera- 
tion when the full Court re-assembles 
after the vacation, not with reference 
to this case but with reference to the 
future. The accused is entitled.to have 
any point in his favour considered, 
but with sübmission, it appears to me 
dangerous to convert the trial of the 
accused into the trial of others officially 
connected with the proceedings, against 
whom no specific charge calling for an 
answer has been made. 

So far as the accused i$ concerned I 
had thought that the incident was dis- 
posed of on the first day of the hearing 
before us. After the relevant part of 

(214) (1908) 1 Or. App. Rep. 73. 


416 
EMPEROR V. BARENDRA. KUMAR GHOSE. 
the learned Judge's note of the pro- 
ceedings, which he had prepared for our 
information, had been read out in Court 
to the learned Counsel, Mr. Chatterji, 
we adjourned the hearing from 11 a. M. 
to 2-80 rw. in order that the learned 
Counsel might see his client and ascer- 
tain from him whether he desired in the 
circumstances that his case should be 
argued by the learned Counsel or by 
some other Counsel. We were told in 
due course, as I understood, that the 
accused had full confidence in the learn- 
ed Counsel and desired him to argue the 
ease, which he proceeded to do. The 
hearing lasted for four days and a-half and, 
as I had thought, every material aspect 
of the case was fully placed before us. 
I cannot avoid saying that it is em- 
barrassing to find after so full a hearing 
that this incident is. again brought into 

question. 

It is not suggested that the Tribunal, 
which.tried the accused, was in any res- 
pect incompetent or that the trial was a 
nullity. ; 

The learned Judge has told us that 
the learned Counsel came to him before 
he had read the papers in the case, and 
were with him for a very short time. 
He had no interest in the matter except 
to do lis public duty to the best of 
his ability. No objection was taken to 
his presiding at the trial and apart 
from the complaints made in regard to 
his charge to the Jury—complaints 
which I held to be quite unfounded—it 
has not been suggested before us, and, 
in my opinion, if could not properly 
have been suggested that the learned 
Judge did not preside with strict im- 
partiality and fairness. 

As to the Jury who tried the facts, they 
had no knowledge at all of the incident. 
The verdict was that of a Jury against 
whom nothing has been or can be 
said. 

Lastly as to the learned Counsel, we 
have been told that their action was 
taken without previous consultation with 
the accused., It is to ‘be presumed, 
however, that before the trial the 
learned Counsel had received their in- 
structions from the accused’s attorney 
and hadalso seen the accused. The 
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accused himself pleaded guilty to the’ 
charge of attempted robbery, and he 
doubtless did so after consultation with 
his legal advisers. He must then have 
come to learn their view generally of 
his case, and I can find no ground. for any 
suggestion that his confidence in them 
was misplaced in the sense that his 
Counsel did not afterwards do all 
that could be done to secure his ac- 
quittal on the charge of murder. From 
what the learned Counsel, Mr. Chatterji, 
has told us of the substance of his ad- 
dress to the Jury, I do not conceive 
that he could have said more than 
he did say. 


It appears to me that the learned Coun- 
sel who appears to have gone to the 
learned -Judge in what they considered 
to be the interests of their client, did 
not feel themselves at all hampered by 
anything which may have fallen from 
the learned Judge. I have not detected 
any want of freedom or enterprise in their 
conduct of the defence or in the mode in 
which they put before the learned Judge 
and the Jury the case for the accused on 
the two crucial questions, the question 
whether the accused was one of those 
who fired at the Post Master and the 
question of common intention. 

No witnesses for the accused were 
called and in such a case and in such 
circumstances it would be surprising 
if any were called. The defence was 
necessarily of a negative rather than 
an affirmative character. The only hope 
was by cross-examination to shake the 
prosecution evidence telling most strong- 
ly against the accused. I have already 
indicated my belief that the learned 
Jounsel not only acted up to their 
original instructions but possibly exceed- 
So far as I can 
see they left no stone unturned and, 
in my opinion, the accused was in no 
way prejudiced at his trial. 


I have made these observations ott 
of respect for the diffieulty which haa 
been felt by my learned brother 
Mookerjee, J. But as the position 
appears to me, we were constituted a 
Bench to try matters arising out of 
the certificate of the learned Advocates 
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General and I am not to be under- 
stood as conceding that this incident 
in any way comes within that descrip- 
tion. So. far as I am aware, the learned 
Advocate- General: knew nothing of it 
and- it is not one of the grounds upon 
which he acted. No. complaint has been 
made by or on behalf of the accused 
that his Counsel failed in any way in 
their duty to him. The question, which 
in my view of it is not. one of law, 
is. raised by. the Court itself. on the 
merits, as it appears to me, upon a 
meré possibility or conjecture that the 
accused may have been prejudiced. 

No one will dispute that our powers 
as a Court of review or a Court for 
cases reserved or certified—whatever be 
the correct designation—are circum- 
Scribed by the terms of clause 26 of 
the Letters Patent. As Iread the clause, 
the certificate of the Advocate- General 
does not give us a roving commission 
to enquire into every incident connect- 
ed with the case which. may have 
occurred before or at the trial. When 
the question or questions of law raised 
by the certificate for our consideration 
are determined in a sense adverse to 
the accused, our function ends. We 
have then no power to re-try the case 
and the judgment and sentence ofthe 
Trial Court stand. 

As at present advised, I hold that 
to be the constitutional position and 
for authority I should'go no further 
than the case of Emperor v. Upendra 
Nath Das (6). 
Jenkins, C. J., said “if there was no 
misdirection or other error as certified, 
the certificate was misconceived, and 
we have no power to interfere. If the 
merits of the case.or the sentence are 
to be further considered, then that must 
be not by this Court, but by some other 
authority vested with the requisite power.” 


This view was specifically endorsed by: 


Woodroffe, J., and. by my learned brother 
Mookerjee, J, and received the concur- 
rence of the other two members of the 
Bench, Stephen and. Holmwood, JJ. 

As toa re-trial on the merits, T see 
no ground for considering whether a 
re-trial should he. directed. But apart 
from thet even if we were accepting’ 


al 
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and nof repelling the learned Advocate- , 
General's certificate, we should have no 
power to direct a re-trial, atany rate 
on any ground short of an illegality 
which made the trial -abortive and no 
trial at all. The question is concluded 
by the authorities reviewed by Mooker- 
jee, J., in Emperor v. Panchu Das (9). 

I conclude that we should pronounce 
the certificate of the learned Advocate- 
General: to be misconceived. I am glad 
to think that in so concluding I am 
in agreement with the learned Judge 
who has presided over our deliberations. 
[Note by Richardson, J., on previous 

history of section 34 and sections 35, 

37 and 38.] 

The draft Code prepared by Lord 
Macaulay and his colleagues was com- 
pleted in 1837. It began with a Chapter 
bearing the same heading— “General 
Explanations'"—as the present Chapter II. 
Notes on various Chapters are appended 
to the draft but it does not seem to 
have been thought necessary to furnish 
any note on the“ ‘General Explanations” 
which are in the nature of interpretation 
clauses. The following observations, 


-however, occur in two paragraphs of 


the first report, dated 23rd July, 1846, 
of a subsequent body of Indian Law 
Commissioners :— 

“181. There is no distinction. of 
principals in the first degree and princi- 
pals in ,tihe second degree i in the Indian 
Code. Th the 3rd clause of the 
Chapter on General Explanations, it is 
laid down once for all that "wherever the 
causing of a certain effect with a certain 
intention or with a knowledge of certain, 
circumstances, is an offence, it is to be 
understood that if more persons than 
one jointly cause that effect, every one 
of them who has that intention or that 
knowledge, commits that offence.’ 

“182. The definitions of substantive 
offences, construed with reference to 
this general explanatory clause, take in all, 
who ‘actually cause or assist in causing 
the effect which constitutes the offence, 
without distinction of leaders or followers, 
principals or subordinate ag&énts ......... 

The Indian Law Commissioners go 
on to refer to the corresponding articles, 
under the heading “Criminal Agency 


4 and Participation,” 
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of :the Digest of the 

English Law prepared at a time when 

thoughts were entertained of codifying 

that law, a project afterwards abandoned. 


Then in a postscript, dated 5th 
November, 1846, there is the following 
paragraph : — 


. “662. With reference to: our observa- 
‘tions...upon the provisions of the Code 
compared with the English Law of 
-Principal and Accessory, we have now 
to'point out that...... Her Majésty's Com- 
missioners propose to abolish the differ- 
ence of punishment between principals 
‘in the first and second degree and 
accessories, and the technical distinction 
between principals in the first and second 
degree, and to make the offence’ of 
being an accessory a substantive offence. 
“By the change proposed the law of 
England will correspond with the Indian 
Code on these points.” 

The word ' 'aecessory" is here used 
‘as meaning accessory -before ‘the fact 
and the reference would appear to be, 
or may be taken to be, to the recom- 
mendation of the English Criminal Code 
‘Commissioners set out in Sir. James 
‘Stephen's History of the Criminal Law. 
at page 236, as follows:— . 

“Every. one is a party to and guilty 
of an indictable offence who 

'"(a) Actually commits the offence, or 
does or omits to do any act, the doing 
or omission of which forms part of the 
offence ; or 

“(b) Aids or abets any person in the 
actual commission of the offence, or > 
any such act or omission. as aforesaid ; 

“(e) Directly or indirectly aaa A or 
procures any person to commit the offence, 
or to-do or omit any such act as 
aforesaid." 

Clause (a) contemplates the offenders 
known in England as principals in the 
first degree, ihe immediate perpetrators 
of the act done, clause (b) those known 
as principals in the second’ degree or 
accessories at the fact; and clause (c) 
those known as accessories before the 
fact. In English Law, principals in the 
‘first degree and principals i in the second 
‘degree are equally principals and are, 
as “such, distinguished . from accessories 
before- the fact. 
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It will be observed that in the Code 
as finally passed: by the Legislature in 
1860, clause 3 of the original draft is 
drawn out into the sections 34, 35; 37 
and 38. This difference of language 
may; of course, have affected the mean- 
ing. I have no knowledge when or by 
whom .the change was made, or for what 
reasons the language adopted was 
chosen. 

As to the- relation of section 34 and 
the connected section to abetment, i 
the original draft, '"abetment" Was 
defined as being of two kinds, previous 
abetment and subsequent  abetment. 
Clearly: Lord Macaulay and his col- 
leagues were -thinking of accessories 
before: the fact and accessories after . 
the fact. Accessories after the -fact, as 
I: have said -in-my judgment, are now 
dealt with separately, and in the.Code 
as. passed abetment is not expressly 
qualified by the word ‘previous.’ Does the 
omission of that word make any differ- . 
ence to: the meaning? ‘Or -was it 
omitted. simply ` because’ it | became 
unnecessary: to distinguish previous 
abetment from subsequent abetment: 

‘Here again I am not aware how the 
chapter’ on abetment came. to ‘take its 
present form. . Considerable: changes 
were, made between 1847 (the year of the 
Commissioner's second report) and 1860, 
but of the reasons for those changes 
I know nothing. . 

Ghose,. J .—One Heresies: Kumar 
Ghose, having at.the ‘last Criminal 


' Sessions been convicted bya special 


Jury of the murder.of one Amrita’Lal 
Roy, was sentenced to death by Mr. 
Justice Page. Thereafter the ‘accused 
through his Counsel -applied to: the 


‘Advocate-General for a certificate«ünder 


section 26 of the Letters ‘Patent for the 


‘further consideration by: this Court ‘of 


certain matters of alleged -misdirection 
and? -hón-direction. arising out of«the 
sumihing up: -of the learned Djs ad to 
to the Jury. : 

Thé facts are as' “follows The wedana 
abovenamed was on the: 16th^ August, 
1923, charged at the Criminal Sessions 
before * Mr. Justice: Page’ and .a special 
J ary offen indictment as follows :—- 

‘Furst, that he, the said . Barendra 


i 
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Kumar Ghose, together with certain 
other persons on or about the 3rd day 
of August in the year of our Lord 
1923 in Calcutta aforesaid committed 
murder by causing the death of one 
Amrita Lal Roy and thereby he, the 
said Barendra Kumar Ghcse, committed 
an offence punishable under section 302 
ofthe Indian Penal Code. 

Second, that he, the said Barendra 
Kumar Ghose, ` ` together with certain 
other persons, at or about the time and 
in the place aforesaid were jointly con- 
cerned in attempting to commit robbery 
on the said Amrita Lal Roy and 
that at the time of commiting such 
robbery voluntarily caused hurt to the 
said Amrita Lal Roy, and thereby he, the 
said Barendra Kumar Ghose, committed 
an- offence. punishable under section 394 
of the Indian Penal Code. i 
* Itis stated that-the accused pleaded 
guilty to the aforesaid charge under sec- 


tion 394, Indian Penal Code, with the- 


reservation that he did not cause hurt to 
the said Amrita Lal Roy and pleaded 
not guilty to the charge under section 
302, Indian Penal Code, “and that the trial 
was proceeded with thereafter i in respect 
of the latter charge. 

‘The case for the prosecution was as 
follows :~That the accused and three 
other persons made their appearance at 
the Sankaritola Post Office at about 3-30 
P. M. on the 3rd August, 1923, armed with 
‘fire-arms ; that three of them, including 
the accused, entered the Post Office 
through its south-eastern door, while the 
fourth man remained outside ; that of the 
three who came inside, the accused stood 
in the middle and the masked man on 
his left and the other man on his right; 
that they stood within less than two yards 
of Amrita Lal Roy, who was the Post 
‘Master, of whom all the three demanded 
money with the words “Post Màster, 
Tupeya deo"; that the Post Master asked 
“ kisher taka,” whereupon all the three 
‘levelled their weapons and fired at the 
Post Master simultaneously ; that one of 
the bullets went through the Post Master's 
‘right palm and another struck him on 
‘the right side under the right armpit, 
-whereupon he fell down with a cry; that 
a clerk named Sham Dulal Das; who was 
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working in the same room at the time 
ran to the Post Master's aid, whilst Hara 
Prashad Das, the Post Office packer, ran 
after the three men, who were immediate- 
ly escaping along with the fourth man, 
who was outside; that the chase was taken 
up by two. other men named Sitaram 
and Jhapsaram employees of one Pro- 
motho Lal Sircar residing at 15, Mohendra 
Sirear Lane, opposite the Post Office; 
thatasthey got to the turning of Mohendra 
Sirear Lane and Sankaritola East Lane, 
the aecused ran down the latter lane, 
firing his pistol from time to time, whilst 
the other three ran by Mohendra Sircar * 
Lane to Creek Row; that the accused was 
followed by the packer and the two others 
whose number was increased by other 
pursuers, who all kept following him 
until he was arrested in front of 
St: James’ Square and brought back to the 
Post Officealong with his "pistol, which 


: the accused had thrown away near the 


said Square but which had been picked 
up by a small boy, who gave it to the 
packer. 


That the prosecution case further was 
that the Post Master had expired within 
a short interval of being shot; that one 
bullet was found inside his body, which 
on being extracted fitted into the empty 
cartridge case picked up inside the 
room of the Post Office, which in its turn 
was found to be of the same bore as that 
of the aütomatie pistol carried by the 
accused; that the dent of a bullet was 
found on the wall of 15, Mohendra 
Sirear Lane in front of the Post Office; 
that no other empty cartridge was found 
inside the said room; that no trace of the 
third bullet was available in or out of it; 
and lastly that two revolvers and three 
daggers were found at premises No. 18], 
Harrison. Road, a Chemist's shop, where 
the accused was employed. 


The case for the defence was embodied 
in a statement made by the accused in 
the Court, the main points in which were 
as follows : , 

1. Three and not four persons went 
to the Post Office; that the accused 
went there with the assured feeling that 
no life would be taken by anyone; that 
the accused stayed outside whilst the 
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other two went in; and that only two 

shots were fired inside and not three. 

2. That the accused was so taken by 
surprise on account of the shooting of 
the Post Master that-he was temporarily 
robbed of locomotion and self-control, 
and he remained back whilst his two 
companions ran away; that hé recovered 
himself later on hearing the cry of 
“chor, chor”; that he was running by 
himself; that he for the first time tried 
. to fire his revolver in course of being 
pursued; that his pistol did not go off 
when he pulled the trigger; that he there- 
. upon remembered his instructions to pull 
out a portion of the pistol and to release 
the safety-catch, and as he did so, a live 
cartridge fell out. 

3. That the accused kept on firing in 
the air as he ran along and refrained 
from shooting the packer and others who 
followed him at close quarters. 

No evidence was called on behalf of 
the accused and the accused contented 
himself with making the statement refer- 
red. to above. There ‘was evidence, as 
indieated above, before the Jury that 
immediately on the demand for money 
being made of the Post Master by 
the three men who had entered the 
room, in whieh the Post Master was 
working, the packer, Hara Parasad Das, 
at once ran up towards the Post Master's 
table and saw three.men at the door of 
the room and that the accused was one 
of the three and that there was another 
man in the courtyard near the steps 
leading to the door. The packer’s word 
were as follows:—'"The Post Master stood 
up and said ‘what money. Immediate- 
ly afterwards all the three men fired 
their pistols"..." From the time I saw 
prisoner first till he was arrested I never 
lost sight ofhim. Iam certain that he 
fired and was one of those in the room. 
They all three fired simultaneously." 
The evidence of Sham Dulal Das, the 
clerk, who was employed at the Post 
Office, was as follows :—“I first heard 
a noise and a voice ‘rupeya deo. I 
looked round. I saw three men armed 
with revolvers standing in front of the 
Post Master three or four cubits away and 
another man outside the room with a 
revolver, The three men were in the 
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room. The prisoner was in the middle. 
The man on the left had à mask on. It 
was a mask like this (produced). I saw 
weapons in the hands of the three men. 
The prisoner was wearing a khaddar coat 
on. It was one like this (produced). 
The Post Master was closing the mail 
and had about Rs. 2,000 in notes and 
money on the table before him. He 
stood up at ‘rupeya deo’ and shouted 
out ‘what-money.’ All three men fired 
at him immediately.” 

The learned Judge charged the Jury at 
some length and in such charge said, 
amongst others, as follows :— 

‘Therefore, in this ease if these persons 
went to that place with a commen inten- 
tion to rob the Post Master and, if neces- 
sary, to kill him, and if death resulted, 
each of them is liable, whichever of the 
three fired the fatal shot.” 

“If you come to the conclusion that 
these three or four persons came into the 


. Post Office with that intention: to. rob 


and, if necessary, to kill, and death 
resulted from their act, if that be so, you 
are bound to find a verdict of guilty.” 

“Tsay if you doubt that it’ was the 
pistol of the accused which fired the fatal 
shot, that does not matter. If you are 
satisfied on the other hand that the shot 
was fired by one of those persons in 
furtherance of the common intention, if 
that be so, then it is your duty to finda 
verdict of guilty.” l 

The summing up of the learned. Judge 
was placed before.the learned Advocate- 
General for his consideration and it was 
further represented to .him that the 
learned Judge had "omitted. to draw 
the attention of the Jury to the defence 
of the accused save and except a mere : 
reference to the statement made by the 
accused.” 

The learned Advoeate-General there- 
after, by virtue of the powers en- 
trusted tohim by the Letters Patent, 
bearing date the 28th September, 1865, 
certified that in his judgment whether ` 
the alleged direction and the alleged 
omission to direct the Jury did not in law 
amount to a misdirection should be fuar- 
ther considered by this Court, and -the 
matter has accordingly come before this 
Court for consideration, 
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The certificate of the learned Advocate- 

eneral raises two questions, namely, 
whether. there was misdirection on a 
question of law, and whether there was 
non-direction with regard to the case for 
the defence ; but before I proceed to deal 
with these matters, it is necessary to 
examine the scope and extent of clause 
26 of the Letters Patent of 1865 under 
which the learned Advocate-General has 
given his fiat. ' : 

Clause 26 of the Letters Patent runs 
as follows :—'* And we do further ordain, 
that on such point or. points of law 
being so reserved as aforesaid, or on its 
being certified by the said Advocate- 
General that, in his judgment, there is 
an error in the decision of a point or 
points of law decided by the Court of 
original criminal jurisdiction, or that a 
point or points of law which has or have 
been decided by the said Court should 
be further considered, the said High 
Court shall have full power and author- 
ity to review the case, or such part of 
it as may be necessary, and finally 
determine such point or points of law, 
and thereupon to alter the sentence 
passed by the Court of original jurisdic- 
tion, and to pass such judgment and 
sentence as to the said High Court shall 
seem right." In clause 25 of the Letters 
Patent it is definitely laid down that 
there shall be no appeal from any sen- 
tence or order passed or made in any 
criminal trial before the Court of original 
criminal jurisdiction which may be con- 
stituted by one or more Judges of the 
High Court, but it shall be at the dis- 
cretion of any such Court to reserve any 
point or points of law for the opinion of 
the High Court. Clauses 25 and 26 of the 
Letters Patent, therefore, make it plain 
that, when & point or points of law has or 
have been reserved or certified by the 
Advocate-General as erroneously decided 
or as worthy of further consideration, 
the High Court.has full power and 
authority "to review the case or such 
. part of it as may be necessary, and 
finally determine upon such point or 
points of law, and thereupon to alter 
the sentence passed by the Court of 
original jurisdietion, and to pass such 
judgment and sentence as to the said 
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High Court shall seem. right." As has 
been observed by Mookerjee, J., in the 
case of Fateh Chand  Agarwalla v. 
Emperor (7). "It is obvious that the 
intention is that the case should be 
finally decided on review and not 
remitted for re-trial. It has also been 
ruled that when the Court on review 
holds on the point of law in favour of the 
accused, if is competent to the Court to 
consider the whole case on the evidence 
and to pass such sentence as shall seem 


‘right. The Bombay High Court followed 


this procedure in the cases of Reg. v. 
Navrojit (191) and Imperatrix v., 
Pitamber Jina (15), in each instance, 
although the Court decided the ques- 
tion of law in favour of the accused, 
yet, upon a review of the whole case and 
an examination of the merits, affirmed 
the conviction. In this Court, the same 
procedure was adopted in the cases of 
Queen v. Hurribole Chunder Ghose (170) 
and Queen-Eimpress v. O'Hara (13), in each 
instance, the point of law was decided in 
favour of the accused; but on a review of 
the whole evidence, while the conviction 
was affirmed in the former casé, it was 
set aside in the latter instance. Thecases 
of Queen-Empress v. Shib Chunder 
Mitter (172) and Emperor v. Upendra Nath 
Das (6) do not directly touch the 


. present question, inasmuch as the alleged 


error of law was not established in 
either instance." In the case of Queen- 
Empress v. Shib Chunder Mitter (172), a 
Rule was ‘obtained under the provisions 
of clause 26 of the Letters Patent calling 
upon the Law Officers of the Crown to 
show cause why the prisoner, Shib Chun- 
dra Mitter, should not be acquitted or 
why there should not be a new trial on 
the ground that the learned Judge, Mr. 
Justice Field, who tried him had mis- 
directed the Jury on a point of law. Sir 
Richard Garth, C. J., observed as 
follows :—‘ That being so, we consider 
that there was no misdirection ; and, as 
in this case itis not shown that in his 
charge to the Jury the learned Judge 
committed any error of law, we con- 
sequently discharge the Rule." In the 
case of.Emperor v. Upendra Nath Das 
(6), Sir Lawrence Jenkins, C. J., observed 
as follows ;—“ In this view of the case, it 
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is not within my power to re-open the case 
and I regard myself as. not entitled to 
express any opinion as to its merits. In 
fact, [am notin a position to deal with 
the merits; for they have not been dis- 
cussed before us, nor have those condi- 
tions been established on which alone 
they could be considered by us. Our 
powers are circumscribed, for we can 
only aet in conformity with clause 26 of 
the Letters Patent. If there was no mis- 
direction or other error as certified, the 
certificate was misconceived and we have 
no power to interfere. If the merits 
of the case or the sentence are to be fur- 
ther considered, then that must be not 
by this Court, but by some other author- 
ity vested with the requisite power”. In 
the same case, Woodroffe, J., observed as 
follows :—' With the merits, however, we 
are not concerned until it is established 
that there has been an error in law which 
opens out the case for our judgment. 
The same ground precludes me from deal- 
ing with the question of sentence, which 
may arise on the facts above stated, and 
the possibility, if the verdict be correct, 
of the act having been committed with- 
out premeditation on a sudden access of 
passion. This is, however, a matter for 
the Crown to consider. Ican only hold 
that no error of law has been shown 
which entitles me to re-open a verdict 


' or to consider a sentence which has al-: 


ready been passed.” Mookerjee, J., in 
the same case stated as follows: in 
the view I take, no error of law has been 
established, and, consequently, the Court 
is not called upon to express an opinion 
as to the propriety of the conviction and 
sentence, although, as Woodroffe, J., has 
pointed out, ifthe Court could examine 
the case on the merits, there might be 
matters for careful consideration." 

The question next arises as to whether 
the High Court, on a referente under 
clause $6 of the Letters Patent, is entitled 
to direct a new trial. The cases decided 
in this Court since the case of Quzen v. 
Hurribole Chunder Ghose (170), show 
c. nilusively that the case reserved: or 
certified has gôt to be finally decided’ by 
the High Court on review and that an 
S rder for re-trial is not competent [See 

Emperor v. Panchu Das (9)] IT think 
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the authorities referred. to above are bind- 
ing on us and that. we must proceed 
upon the footing that there is no power 
in the High Court to direct a trial. 


Iam notunmindful of the fact ‘that it 
has recently been held in England that 
in cases of mis-trial the Court of Crimi- 
nal Appeal has power under the Crimi- 
nal Appeal Act, 1907 (7 Edw. 7, c. 23) to 
order a new trial: Crane v. Director of 
Public Prosecution (194). In that case 
there was a trial beforea Jury of two 
persons on separate indictments and it 
was held that the trial was a nullity and 
was not a mere irregularity. The Court 
of Criminal Appeal, as also the majority 


: ofthe noble and learned Lords in the 


House of Lords went at great length into 
the question of the powers of the Court 
for the eonsideration of Orown cases re- 
served under the Crown Cases .Act of 
1848 and into the powers.of the old Court 
of Queen's Bench on a writ of error.and 
held that the trial being a nullity, it was 
competent to ‘the Court of .Criminal 
Appeal to order anew trial: Now, it is 
to be observed that the words of the 
Crown Cases Act of 1848 are wider than 
the words used in clause 26: of the Letters 
Patent and no proper analogy. can be 
drawn therefrom. Further it may be- 
noticed that the Court of Error sat, as 
has been said, "not for the exercise of 
the sound and legal discretion of the 
Judges but for the benefit of an imper- - 
ative rule of law,” and that it was -in 
cases among others, where the -trial was 
coram non judice that, the Court of Error 
used ‘to grant a venire de novo. That 


contingency, for the reasons which will 


be found later, has not arisen in this case 
and I will not, therefore, pause to elabo- 
rate it, or to desert the sure anchorage of 
án established rule,so far as this Court 
is concerned. | ; 


There,is one other matter to which I 
desire to make a passing reference before 
Icome to the’ matters which properly 
ariseon the learned Advocate-General's 
fiat. It appears from the information - 
which has been placed before this Court 
by Mr. Justice Page that two or three 
days before the trial began before him 
in the Sessions Court, Mr. B. C. Chatterjj 
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and Mr. S.K, Sen, Counsel for the accused, . 


applied to: seS Mr, Justice Page in his 
private room. According to Mr. 
Page, they informed him that after care- 
ful consideration they were satisfied that 


there was no defence to the charges and. 


that-, the accused was guilty. They 


asked him if the accused pleaded guilty . 


tothe charge of murder, whether he 


would deal with the accused leniently. . 


Mr. Justice Page told learned Counsel 
that he could give them no information 
as to what he should do at the trial, but if 
they were satisfied thatthe accused was 
guilty, while it was their duty by cross- 


examination to test the accuracy of the. 
witnesses for the Crown, they were not. 


entitled to set up any substantive defence 
in opposition to the case for the Crown. 
. Inview of what took place before the 
trialin Mr. Justice Page's room, it was 
thought proper that an opportunity 
should be afforded by the Court to Mr. 
B. C. Chatterji (Mr. S. K. Sen was. ab- 
sent at'the hearing before us) to consider 
whether he should appear on behalf of 


the accused at the hearing before us, or. 


whether the accused should not have 
an opportunity . of being 
by other Counsel. A short adjourn- 
ment was granted and arrangements 


were made so` that Mr. Chatterji 


might interview the accused in the Presi-, 


dency Jail. Later on, Mr. Chatterji in- 
formed us that the accused had definitely 
stated that he wished him (Mr. Chatterji) 
to represent him at the hearing before 
us and to argue the case on his behalf. 
Thereupon the hearing proceeded. It is 
unnecessary for me to dwell further on 


the incident referred to above or to refer. 


to the statement made by Mr. Chatterji 
from his place at the Bar, or to the 
written statement handed in to the Court 
on behalf of Mr. Sen and himself, 
or to elaborate the.duty of Counsel,*as- 
suming that they are impressed with a 
belief in their client’s guilt. 

Now, it-was said that the accused had 
pleaded guilty, to the charge 
section 394, Indian Penal Code, with the 
reservation that he did not cause hurt to 
the Post Master. With reference to this 
allegation, however, the learned? Judge 
who presided at the trial has informed 
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Justice . 


represented . 


under: 


493. 


us of what precisely happened at the. 
trial when the accused was asked whe- 
ther he was guilty of the offences charged 
against him, and we have the learned 
Ju udge's word that in respect of the 
charge under section 394, Indian Penal 
Code, the accused pleaded guilty to the 
same and that there was no such reserv- 
ation as is mentioned in the application 
on behalf of the accused to the learned 
Advocate-General for his fiat, I think 
the true rule is that we have no more 
power of contradicting the statement of a 
learned Judge in a matter of this descrip- 
tion than we have the power of contradict- 
ing any allegation which may appear 
upon the record. As was said by Martin, 
B., in the case of Reg. v. Mellor (24). “We 
must consider the statement of the learn- 
ed Judge as absolute verity and we 
ought to take his statement precisely as 
a record and act on it in the same manner 
asonarecord of Court, which of itself 
implies an absolute verity.” Therefore, 
the only charge that remained to be 
enquired into wasthe charge under sec- 
tion 302, Indian Penal Code, and the 
accused pleaded not guilty to the same. 
It has been contended before us on 
behalf of the accused that if three men 
fired at another intending to kill him and 
if one of the shots only proved fatal and if’ 
it could not be ascertained which of the 
three had fired the fatal shot, then in 
such event all the three men could not be 
held guilty under section 302, Indian 
Penal Code read with section 34, Indian 
Penal Code. The argument is that not 
only must there be a common intention 
among the persons charged but that the 
criminal act itself must be jointly, t.e., 
physieally done by all the persons charg- 
ed infurtherance of the said .common 
intention. In other words, it is argued 
that the criminal act itself must be párti- 
cipated i in by all the persons entertaining 
2 common ‘intention. And if the word 
* eriminal act " is taken to denote a series 
of criminal acts, then the series of crimi- 
nal acts must, according. to learned Coun- 
sel for the accused, be participated in by 
all the persons who have a common in- 
tention. It is contended that if these 
two elements are not satisfied on the evi- 
dence adduced by the prosecution, the 
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persons engaged in the doing of the 
criminal acts of the description re- 
ferred to herein cannot be held 


. to be.guilty under section 302, Indian 
Penal Code. It is furthor contended that 
the learned Judge impliedly told the 
Jury that if three or four. persons came 
into the Post Office with a common in- 
tention to roh the Post Master, and if 
necessary, to kill him, and death resulted 
from their aet, the man who stood out- 
side the: Post Office room, and in the 
eourtyard would be equally guilty with 
the men who were inside the Post Office 
room, and that in this the learned Judge 
was wrong. It is argued that if these 
submissions are correct the learned Judge 
misdirected the Jury in the passages 
which have been quoted above. 

_ It, therefore, becomes necessary to ascer- 
tain what is the true meaning of section 
34 of the Indian Penal Code. Section 34 
runs as follows:—' "When a criminal act 
is done by several persons, in further- 
ance of the common intention of all, 
each of such persons is liable for that 
actin the same manner as if it were 
done by him alone.” 

To start with, it is reasonably clear 
that the section ‘does not create a distinct 
offence and it merely lays down a princi- 
ple of liability: [In the matter of Faezulla 
(57).] What is this principle ? It ‘is, to 
use the words of their Lordships of the 
Judicial Committee of the Privy Council, 
this, that “where parties go with a com- 
mon purpose to execute a common object 
each and every one becomes responsible 
for the acts of each and every other in 
execution and furtherance of their com- 
mon purpose; as the purpose is common 
so must be the responsibility.” [see Ganesh 
Singh v. Ram Raja (37). This view was 


expressed in 1869 by their Lordships in:a | 


civil appeal arising out of a case in which 
the defendants had plundered the plaint- 
iffs property; but before that, in 1866, 
Sir Barnes Peacock, C. J., in the case of 
Queen v. Gora Chand. Gopee a 1), in deliver- 
ing the judgment of the Full Bench had 
observed as'follows:—"If the object and 
design of those who seized Oomadee wes 
merely totake him to the thana on a 
charge oftheft, and it was no part of the 
common design to beat him, they would 
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not all be liable for the consequence’ of 
the beating merely because they were 
present. Tt is laid down that, when 
several persons are in company together 
engaged in one common purpose, lawful 
or “unlawful, ‘and one of them, without 
the knowledge or consent of the other 
commits an offence, the others will not 
be involved in the guilt, unless the act 
done was in some manner in furtherance 
of the common intention."' This is so, 
because itis a well recognized canon of 
criminal jurisprudence that the Court 
cannot distinguish between co- conspi- 
rators, nor can it enquire, even. if it 
were possible, as to the part taken by 
each in the crime. As was observed by 
Markby, J.: “If two persons join in beat- | 
ing’ à man and he dies, it is not necessary 

to ascertain exactly what the effect of 
each blow was.” [See Queen v. Mohamed 
Asger (1). In other words, since a com- 
bined act and evil intent constitute 
crime and since a. thing which a person 
does' through the agency of. another is 
the same in law as | though he had per- 
formed it himself, one who contributes 
his will to a crime, by whomsoever the 
physical act of wrong is done, is guilty 
of the crime; that. is to say, when two 

or more persons unite to accomplish a 
criminal act, whether through the physi-, 
cal act of one, or of all, proceeding 
Severally or collectively, each individual 
whose will contributes to the wrong-doing 
is in law responsible for the whole, as if 
the same were performed by himself 
alone. Numerous illustrations can be 
given ofthe application of this doctrine 
in varying circumstances. Where one. 
assailant strikes a blow which is not Tatal 
and a confederate follows it. up with a 
fatal blow, both are equally. liable. ‘If 
several persons combine to forge: an in- 
strument, and each executes by himself 
a distinct part of the forgery in pursuance 
of a common intention, they are all 
equally guilty of: forgery, though they 
may not be together when the “forgery - 
is completed by one of them adding the 
signature. [See Rea: v. Bingely(135), Rez v. 
Dade (215); Rex. v. Kelly (121)]. If several 
persons act in concert. to steal. à man's 


(215) (1825) 1 Moody 0, O, 307, 
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goods, and he isinduced by fraud to trust 
one of them, in the presence of others, 
with: the possession of the. goods and 
another-of them entices him away, so that 
the ole who has the goods may carry 
them Away, all are equally. ¢ guilty of theft. 
[See Rex v. Standley (1379). The fore- 
going examples serve -to visualise the 
principle. that if persons combining in 
intention perform a. criminal act jointly 
the guilt of ‘each is the same as if he 
had done.it alone and it is the same, 
if the aet being divided into parts, each 
proceeds with his part unaided. In ‘other 
words, if several persons unite in one. 
common design to: do some criminal act 
and each: takes the part ‘assigned to him 
though. all are uot or may not be actually 
present, yet allare present in the eye:of 
the law. For instance, if one person in 
furtherance: of a common intention to 
commit a criminal act stands guard, it 
is immaterial how distant from the scene 
of the crime his vigil is maintained, 
provided it: gives some promise of pro- 
tection to those actively engaged in the 
commission of the-act. It is unnecessary 
to elaborate’ this further, but I will con- 
tent myself with quoting a significant 
passage from Foster's Criminal -Law:— 
“Several persons set out together, or in 
small’ ‘parties, upon one common design 
be it murder or other felony, or for any 
other purpose unlawful in itself, and each 
‘taketh the part assigned to him; some to 
commit the act, others to watch at pro- 
per distances and stations to prevent a 
surprise, or‘ to favour, if need be, the 
escape of those who are more imme- 
diately engaged. They are all, provided 
the fact be committed,.in the eye of the 
law present at it; for it was made a 
common -cause with them, each man 
operated in his station at one and the 
same. instant toward the same common 
end, and the part each man took ténded 
to give countenance, encouragement and 
protection to the whole gang, and to 
ensure the success of their common 
enterprise.” To sum up, persons execut- 
ing parts of a crime separately in 
furtherance ofa common intention are 
equally guilty. This seems to me to be 
the meaning of section 34 of Indian 
Penal Code, and this view is in accordance 
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with that taken in-the vast majority of 
decisions in this Court. [See for instance 
the cases, Queen v. Gora Chand Gopee 
(11), per Peacock, C.J.; Queen v. Hyder 
Jolaha (12) per Markby, J.; Queen-Empress 
v. O' Hara(13) per Norris,J .; Khudiram Bose 
v. Emperor (14), per Brett, J.; Emperor v 
Morgan (52) per Holmwood, J.; Gouridas 


Namasudra v. Emperor (51) per Maclean, 
«^ C. J.; Sri Prosad v. Empress (48), Jami- 


ruddi Biswas v. Emperor (54) per 
Holmwood, J.;; and In the matter of 
Faezulla (57). No doubta different view 
of the scope of section 34 has been taken 
in the ease of Emperor v Nirmal Kanta 
Roy (4j which was cited apparently 
with approval by the Chief Justice in 
the ease of Emperor v Profulla Kumar 
Mazumdar (59), and it has been held that 
section 34 applies only where a criminal 
act is done by several persons, of whom 
the accused charged thereunder is one, 
and not where an act is physically done 
by some persons other than the latter. 
In other words, it has been held that 
where two persons fire at another and 
one actually hits and kills him, the 
other is not guilty of murder under 
sections 302 and 34, Indian Penal Code, 
‘but of attempt to murder, which offences 
do not constitute the same "act", Giv- 
ing the wordsof section 34 their plain 
and natural meaning, Í am unable to 
take the restricted view- of section 34, 
which apparently found favour with the 
learned Judges who decided the two cases 
just referred to. In my judgment, the 
effect of section 34,Indian Penal Code, 
would be entirely nullified if such a 
restricted ‘meaning of this action is 
accepted, 

The above being my reading of sec- 
tion 34,.Indian Penal Code,I have carefully 
examined the summing up of the learned 
Judge in this case and I have come to 
the "conclusion that the summing up is 
not open to the charge of misdirection 
as has been contended for by learned 
Counsel for the accused. The expression 
"eriminal act" need not.necessarily mean 
one single indivisible act.* I think the 
proper interpretation of section 34 in the 
light ofthe facts of the present case is 
io read itin manner something like the 
following: "When a criminal aot," e.g., 


426. 
EMPEROR V. BARENDRA KUMAR GHOSE. 


the killing ofthe Post ‘Master “is done,” 

that is, brought about or carried out “by 

several ` persons in furtherance of.the 

common intention of.all,- each of such: 
persons is liable for that act," that is, 
for such killing, “in the same manner as. 
if it," that is, the killing, “were done" 

or brought aboutor carried out “by him 

alone." The section can also be read in 

the light of.the facts in the present case 

in the following manner: When a series 

of acts involving or resulting in a exime 

to wit the destruction of.the Post Master 
is done by several persons in furtherance 

of the common intention of all, each 
of such persons is liable: for. that series . 
of acts inthe same manner as if the. 
whole series were done’ by him: alone. 

In my view, therefore,.so.far as .the’ 
learned Judge’s charge to -:the Jury. is 
concerned, there has .been no misdirec-: 
tion and the. first: point. taken in- the 
learned "Advocate-General S fat, therefore, 

fails.. 

The: view taken as set - gt. above. ini 

the decisions of. this Court-.ef thie true- 
meaning of:‘section. 34;;Indian Penal: 


Code, finds: support, so far as the Madras : 
High Court is concerned, :initiie case of. 


Queen-Empress v. Raru: Nayar. (73); so: 
far as the Bombay High: Court 15. con-. 
cerned, in cases of Imperatrix v. Pitam- 
bar Jina (15) and Emperor v. Chhota- 
lal: Bohar (16); and so:far.as. the. Allah-. 
abad: High. Court is concerned in the. 
‘cases of Queen-Empress x. Mahabir Tiwari 
(27), Emperor v. Nageshwar (61), Emperor 
v. Bhola Singh (62), Emperor v. Kanhai. 
(64), Hmperor'v. Ram Newaz (65), Chandan 
Singh v. Emperor (67) and .Émperom v. 
: Gulab (68). The Patna High Court has 
taken the same view in the cases of 
Ritbaran Singh v. Emperor (17) and. 
Strughan Patar -v.-. Emperor. 
So far as the Punjab Court is con- 
cerned, the case of Emperor v. Nirmal 
Kanta Roy (4) has been followed in 
the case of Bahal Singh v. Emperor (81). - 
It is not to “be ‘understood that the 
above is an- exhaustive 


Jode. There area great many more deci- 
sions on that section, but I-have only 
Selected the typical ones, more specially 
$e. because of the fact that a. full. discus-.. 
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‘has. just been .delivered, 


summary .of: 
the cases on section 34,. Indian Penal. 
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sion of- them is contained in the judgment i 
of Mookerjee, J. ' 

‘I. naw. pass on to consider the second.: 
question raised on the fiat of the learned . 
Advocate-General, namely, that the 


‘learned Judge had “omitted to draw the 


attention of the Jury to the defence of the | 
accused save and except a mere reference 
to the statement made by the. accused,” 
In order to appreciate the precise signi- ' 
ficanee of this contention, the facts. of 
the ease, which have already been refer- . 
red. to by me, have: got to be borne in 
mind. and, bearing the, same in mind, 
the learned Judge's charge to the Jury . . 
has. got to.be examined.. The case for. 
the .defence.as far as one can make out 


‘from. the eross-examination of the prose- 


eution witnesses and from the statement . 
made by the accused when questioned 
under :the. provisions of section 342, 
Criminal Procedure Code, was this :— 

-l»vThat he stood outside the Post: . 
Office. room and in the courtyard ; 

2.. That he did notfire;and . 

34 i That. he did not intend to aan the 
Post: Master.:. : ; 

in other worda, the P. questions on the.: 
case for the. defence were — ; 

a. Did three or four men form the 
party and did . two. or three men ' 
go. inside the Post . Office. room and. 
fre ? ? ; 
b. Was the prisoner outside the Post 
Office room: and in the courtyard ? ; 

c. Did the. prisoner have any murder- é 
ous intention ?.. . > 

-Now the principle wich should. uds Do 
us in determining whether . there has - 
been: non-direction amounting in law to. 
misdirection is what has been. laid down 
by Lord Alverstone, L. C. J., in the case, 
of .Rex v. Stoddart (19). Lord .Alverstone . 
observed as follows :— 

“ As appears. from the judgment which . 
the case for 
the .appellant was conducted by making 
a minute and critical examination, not 
only. of every part of the summing up, 
but of the whole conduct of the. trial, 
Objections were - raised .which, if sound, 
ought to have been taken at the trial. . 
Probably no summing up, and certainly 
none. that attempts to deal- with} the 
incidents. as to which. the evidence has. 
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extended over a period. of 20 days, 
would fail to be ópen to sonié objection.” 
To quote Lord, Esher’s words in Abrath 
v. North-Eastern Railway Co, (143): “It 
isno misdirection not to tell the Jury 
everything which might have been told 
them: there is no misdirection unless 
the Judge has told them something wrong 
or unless what he has told them would 
make wrong that which he has left them 
to understand. Non-direction merely is 
not misdirection, and those who allege 
misdirection must show that something 
wrong was said or that something was 
said which would make wrong ‘that 
which was left to be understood. Every 
summing up must be regarded in the 
light of the conduct of the, trial. and the 
questions which have been raised by 
the Counsel for the prosecution and for 
the defence respectively. This Court 
does not. sit to consider whether this or 
that phrase was the best that might 
have been chosen, or whether a direction 
which has been attacked might. have 
been fuller or more conveniently express- 
ed or whether other topies which might 
have been dealt with on other occasions 
should be introduced. This Court sits 
here to administer justice and to deal 
with valid objeetions to matters which 
may have led to a miscarriage of justice. 
Its work would become well nigh im- 
possible if it is to be supposed that, 
regardless of their real merits or of their 
effect upon the result, objections are to 
be raised and argued at great lengih 
which were never suggested at the trial 
and which are.only the result of criti- 
cism directed to discover some possible 
ground .ior'argument." -These observa- 
tions have, been approved of and. acted 
upon in the Full Bench case of Fateh 
Chand Agarwalla v. Emperor (7) and in 
the case of Emperor v. Upendra Nath Das 
(6). In the last mentioned casé Sir Lgw- 
rencé Jenkins, O.J., observed. as follows:— 
“The duty of the Judge is, in my 
opinion, to lay down the law in reference 
to the ease presented to the Court and 
the facts of the case, and not to perplex 
the minds of the Jury with considera- 
tions that are outside the legitimate 
scope of;the enquiry. It is, I think, the 
‘duty of the Judge to keep the Jury 
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within proper limits, and, for this propose, 
to simplify as far as he can the issues 
fairly and properly before the Court, 
and direct the minds of the Jurors to 
those issues and those issues alone." 


Now, applying the above principles to 
this case the question arises whether on 
a fair and reasonable reading of the 
evidence and of the statement made by 
the-prisoner, and of the learned Judge's 
charge to the Jury, it can be said in this 
case that the learned Judge. had 
" omitted to draw the attention of the 
Jury to the defence of the accused, save 
and except a mere reference to the 
statement made by the accused.” To 
start with, according to the evidence of 
Hara Prosad Das, the packer, there were 
four men, three inside the room and one 
outside and that the. three men who 
were inside the room had fired. The 
evidence of Sham Dulal Das, the Post 
Office clerk, is also to the same effect, 
The witness, Sitaram, says there were 
four men; he heard three shots being 


fred and he saw four men running 


away. The witness, Jhapsaram, states 
that he saw four men run away. The 
point about the number of the men 
who had formed the party is one of very 
great importance, because of the descrip- 
tion of the clothes the men had on 
themselves as given by the packer and 
the Post Office clerk. In my opinion, it 
was most material to know with certainty 
the exact, number. of men who had 
assembled at the Sankaritola Post Office 
on the afternoon of 3rd August, 1923, 
because if there were. only three men 
andifoutofthe three two were inside 
the room, namely, the man who had the 
mask on and the man with a striped 
coat, the third man, who according to 
the evidence had a white coat, on, must 
have been, having regard to the plan of 
the Post Office and of the courtyard, the 
man who stood outside the Post Office 
room and near the steps leading thereto; 
but there is no cross-examination upon 
this most vital point and it is.impossible 
for me to found my judgment in favour 
ofthe accused in the absence, of cross- 
examination. ‘There is, however, enough 
in the learned Judge's charge to the Jury 
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which indieates to my mind that he had 
not overlooked the question raised in 
the first point indicated above. In at 
least three passages in that charge the 
learned Judge directed, and properly 
directed, the attention of the Jury to 
this matter. 

Now, as regards the second. issue, viz., 
was the prisoner outside the Post Office 
room and in the courtyard, the learned 
Judge did draw the attention of the Jury 
to the suggestion made on behalf of the 
defence, although no doubt he pointed 
out, as he was. entirely right in doing 
80, that tliere was no evidence in support 
of the suggestion made by the defence. 


As regards the third issue, viz., whe- 
ther the prisoner had any murderous 
intention, the learned Judge has time 
after time in the course of: his charge to 
the Jury referred to the question of the 
common intention of the men who had 
joined in the enterprise and he very 
properly left the entire matter to the 
Jury to.decide. 'The intention of the 


participants in the criminal act was. to’ 


be gathered by the Jury from the cir- 
cumstances disclosed in the evidence and 
as I read the learned Judge's charge to 
the Jury, he pointedly drew the attention 
ofthe Jury to the fact that they had to be 
satisfied that the criminal act in question 
was done by several persons in further- 
ance of the common intention of all. In 
other words, the common murderous 
intention had to be inferred from a 
network of facts cast around the accused 
and the Jury had to act. on just and 
reasonable conviction founded upon just 
and reasonable grounds. 


Therefore, so far as these three issues 
of fact are concerned, there are no valid 
grounds for the suggestion that the 
learned Judge had omitted to direct the 
Jury thereon. But it is said by the learned 
Counsel for the accused that the learned 
Judge did not remind the Jury that they 
were absolute Judges of facts, that.he 
did not tell the Jury that a large crowd 
had collected at the Post Office immedi- 
ately after the occurrence and that in 
the melee it-was impossible to ascertain 
whether the empty cartridge case which 
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has been produced was the only one 
which had dropped out; that he gave 
undue prominence to the evidence of the 
packer and did not remind the Jury that 
the packer was contradicted in material 
particulars by the witness, P. L. Sircar; 
that he omitted to read and explain to 
the Jury the various sections of the 
Indian Penal Code on which the charge 
against the accused was based and that 
he did not explain to the Jury the 
bearing of Exhibits 10 and 11 wben 


coupled with the evidence of P. L. 


Sirear. Many of the points indicated 
above fade into insignificance: if the 
importance of the last point is once 
realised. The suggestion therein is that 
not until the accused had run away 
into Mohendra Sirear Lane, did a live 


- cartridge fall out of the automatic pistol 


that he was carrying, that ‘this live 
cartridge had not fallen out before because 
the accused had forgotten to release the 
safety catch on the pistol and further 
that if Exhibit 10 is that live cartridge 
which had fallen out of the accused’s 
pistol, then the inference may safely 
be drawn that the accused had not fired 
at all until he was chased. In the 
first place, it is noteworthy that the 
suggestion that has now been made 
before us was never made before the 
Trial Judge and Jury: In the second 
place, having regard to what happened 
at the trial when the witness, 
Purno Chandra De, was examined, and 
having regard to the facts which have 
been stated to us by the learned Judge 
showing conclusively that Exhibit 10° 
went out of the case altogether, it. is 
not open, in my opinion, to learned 
Counsel for the accused at this stage of 
the case to hark back to Exhibit 10 and 
to make use of it for the purpose of 
In the third 
place, having regard to the fact that the 
gun expert, Mr. Todd, was not examined 
on the point as to whether Exhibit 10 
could fit into the automatic pistol which 
was in the hands of the accused, it 
would be mere speculation to enlarge 
further on the question. I. am satisfied 
on the evidence and on the statement 
of the learned Judge that the case now 
raised on behalf of the accused was not 
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made at the trial and was not even 
remotely indicated during the progress 
of the trial and that it is an afterthought. 
So-much for the theory of. the live 
cartridge. As regards the other points 
referred to above, under this head, I do 
not think it is necessary for me to go 
into them in detail, the more so 
because I am satisfied from the tenor and 
general effect of the whole summing up 
that substantially the Jury were given 
a proper. direction. No two minds 
approach a subject from quite the same 
angle and it may be that another Judge 
would have framed his charge in differ- 
ent, though I do not say better langu- 
age. See in this connection the judg- 
ment of Lord Shaw in Channing 
Arnold's ease (159) But the test to 
be applied in.this, as in every case is, 
' whether on the facts of this particular 
case, the summing up can in the light 
of the principles discussed above “be 
legitimately challenged. In my judgment 
Mr. Justice Page’s summing. up cannot 
be so chaHen ged. 

In this case, certain considerations 
arising out of what was stated to and by 
the learned Judge before the trial were 
forced upon our attention and we have 
had to consider whether the accused: has 
had a fair trial. After much anxious 
consideration I have come.to the con- 
clusion. that nothing was left wnsaid 
of undone which could ‘have been. said 
or done on behalf of the accused on the 
faets.of this particular case. The con- 
siderations to which I have alluded 
may call for our judgment on a future 
occasion; for the present I prefer not to 
say anything further on the same. But 


I have this satisfaction that all the. 


facts in connection with this trial have 
been made known to us. The extreme 
importance of avoiding any grounds 
for suspicion in trials, civil and crimi- 
nal, cannot be too strongly emphasised; 
suspicion feeds on secrecy and the best 
way to get rid ofsuspicion is to let all 
the facts be known. ‘That has been 
dene in this case. The object of a trial 
is the administration of justice in a 
Court as free from doubt or chance of 
miscarriage as merely human. adminis- 
tration of it can be—notin the interest 
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of either the Crown or the accused. I 
have tried to' steadily keep this in view 
and the conclusion Í.have come to is 
that the two points raised on the learn- 
ed Advocate-General's fiat fail and that 
this application should be dismissed. 

Cuming, J.—1 have given my best 
attention to the elaborate arguments 
that have: been addressed to us by Mx. 
Chatterji and the Standing Counsel and 
after giving them my most careful consi- 
deration.am of opinion that this certifi- 
eate of the learned Advocate-General is 
misconceived and this application for re- 
view under clause 26 of the Letters Patent 
should be refused. 

It is unnecessary for me to set out 
the facts of the case which will be found 
in the judgment of my learned brother 
Mookerjee. 

Mr. Chatterji has urged three points. 

His first point is. that Mr. Justice Page 
in his charge to the Jury laid down the 
law as follows: “ 

“Therefore, in this case, if these three 


' persons went to that place with a com- 
'mon.intention to rob the Post Master 


and, if necessary, to kill him, and if 
death resulted each of them is liable 
a of the three fired the fatal 
shot.’ 

Mr. Chatterjis argument seems to be 
that this may be the law in England, he 
does not seem to dispute’ that “it is 80, 
but he- would contend that it is not the 
law in India. His contention seems to 
be that those who did not. actually fire 
the fatal shot might be charged with 
abetment but not as principals. That 
in the present case, there is no charge 
of abetment neither did the learned 


-Judge put such a ease to the Jury. 


Further that section 34:and the cognate 
sections 35, 36, or 37 of the, Indian Penal 
Code have no application to the present 
ease and that the persons who did not 
actually fire the fatal shot that killed 
the Post Master, could not be guilty as 
principals.. The major portion of his 
argument has centered round the correct 


interpretation of section 34, Indian Penal 


Code, and with that argument I.now 
‘propose to deal. That section runs as 
follows: 

“When a criminal ant is done by seves 
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ral persons in! furtheranèe of the com- 
mon intention of all, each of such persoris 
is liable for that.act in the same'miannet 
as if it were done by’ him alone.” : 

Mr. Chatterji, admits | that the expres- 
sion “act” ineltides a “series ‘of acts” 
but hé wotld contend that the section 
. eóntemiplátes that each’ of the persons 
should participate in each of the acts 
or series ‘of acts and ‘that it does not 
Gover a case where one act “of thé series 
is done by one person and dnother by 
‘another person even though these in- 
‘dividual acts had a common intention 
and result or different ‘persons do 
different parts of the same act even 
though they ` were acting with a common 
intention. 

Now in anien whether the learn- 
ed Judge correctly put the law to the 
Jury we are not necessarily restricted to 
the provision of section 34. 

Section 34 and the connected sectionis 
' 35, 36, 37. and 38 create. no substantive 
offence. 
a principle of law. and in. charging an 
accused. ‘person it^ is not necessary to 
cite them in the charge. If, therefore, 
the view of the law given by the learned 
Judge to the Jury fall within anyone of 
these sections it- will be sufficient. Tak- 
ing first of all section 34 I am not pre- 
pared to accept the extremely restricted 
view which has been urged by the learned 
‘Counsel. The expression criminal act 
includes also a series of acts. 

A criminal act may well consist of par ts 
‘each of which ‘is more or less necessary 
to the accomplishment of the act. Thus 
one man may keep: guard at the door, 
while another man holds the victim and 
‘a third man kills him. Or one man may 
be there in order .by his presence to 
encourage, support or protect the man 
who is actually killing the victim. They 
would to my mind be all of them doing 
some parts of the act because it may 
‘well be that without their support the 
‘act could not be done. They must, 
therefore, be considered to be all doing 
‘the act thouth each is executing a differ- 
ent part of the act. 

* Further,.if the expression act includes 
a series of acts. then all the different 
‘acts of the conspirators such as keeping 
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guard, ‘terrorising the onlookers or victim 
‘must be considered as one act. It is 
impossible to conceive two' individuals 
doing the identically same act. ‘Such a 
thing is impossible. Therefore to have 
any meaning thé expression * eriminal 
act done by several persons" must con- 
template an act which can 'be divided 
into pàrts each part being executed by 
a different person, the whole’ making 
up the criminal act which; was the 
common intention:of all. To put itin 


‘another way, the one criminal act may 


be regarded as made. up of ‘a number 
of acts done by the individual con- 
spirators the result of’ their’ individual 
acts being ‘the’ criminal act which "was 
the common intention of them all. 

I think that the expression “criminal 
act done by several persons" includes 
the case of a number of persons acting ` 
together for a common object and each 
doing, some. act in furtherance of the 
final result which various acts make up 
the final act. 

Mr. Chatterji has ‘cited in Sabor 


ot his contention a number of authorities 


drawn from every High Court iri India. I 
do not myself propose to travel beyond 


the decisions of our own Court. 


Mr. Chatterji has laid much stress on 
the ruling of Stephen, J. in the case of 
"Emperor v. Nirmal Kanta Roy (4). “NO 
doubt this case strongly supports his 
contention but it must be pointed out 
with great respect to the learned Judge 
that it is the decision ofa Single J udge 
sitting on the Original Side and, there- 
fore, cannot be consider ed as an authority 
so far as we are concerned. It is, more- 
over, in direct conflict with a large 
number of cases in this Court and so 
far as I can see has never been follow- 
ed. I will first of all consider the case of 
Gouridas Namasudra v. Emperor (51), 
whete the late learned Chief Justice 
remarked: “ Recourse has, therefore, to 
be had to section 34 of the Indian Penal 
Code, but in the circumstances of this - 
case we are not prepared to hold that the 
appellant who did not strike the fatal 
blow must have contemplated the likeli- 
hood of such a blow being struck." 
` Another ease which may be referred to 
is the case-of Keshwar Lal v. Gris 


Vol: 81] 
EMPEROR V. BARENDRA KUMAR GHOSE. 

Chandra (49)... In this case,- the servant 
received the money in payment for ganja 
sold by his master, both master and 
servants being . present.. The learned 
Judges, one of whom was Stephen, J, 
held that both master and servants were 
guilty applying the principles of sec- 
tion 34 and. that section 114 was -not 
applicable. Now in this case it will 
be seen that the..two men. did- different 
parts of the criminal act which was 
the sale of the ganja for one handed 
out the ganja and ‘another took the 
money. It cannot, therefore, be said that 


they each did the whole act for they each - 


did a distinct part of the criminal act." 


. In the case of Khudiram, Bose v. Em- 
peror. (14), Brett, J..states:  ' ; 
;." We may add that even if such had 
‘been the case the guilt of. the “accused 
would have been equal. If he and Dinesh 
went that-night with the intention. of 
committing murder : by... means of the 
bomb, and if in prosecution of this com- 
mon :object the accused:-stood by -and 
held; the heavy articles and the coat -of 
Dinesh so as to facilitate the commission 
of the offence by Dinesh and to Zacili- 
tate his escape afterwards, and if Dinesh 
threw the bomb the accused (Khudiram) 
would .be equally guilty with Dinesh of 
' committing the offence of murder (section 
34, Indian Penal. Code).” £t. . 
: In the case of Nibaran: Chandra Roy 
y: King-Emperor (50), the learned Judges 
(Mitra and ‘Fletcher, JJ.) remark: ' '' 
. “Tf, however, two persons ‘are found 
.under circumstances as assumed in thé 
hypothetical . case, with guns in - their 
hands and they had been acting in concert, 
or that: each. was an assenting.'party-.to 
the action of the other, the criminal ‘act 
done by one must be presumed .to have 
been.done in furtherance of the common 
intention .of both, and seetion 34, Indian 
Penal Code, may be invoked to impose 
penal liability on any one of the persons 
in the same manner as if the-act was by 
him alone". .. ^ ^. 
In support of this. proposition ‘the 
learned, Judges. refer.to Queen. v.. Gora 
. Chand. Gopee : (11). Uo oan 
.. The case. of In the matter: of. Faezulla 
(57) on which Mr. Chatterji apparently 
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“relies_ really:supports "the case of the 


-prosecution for the learned Judges held 
"that when two or more persons join 
actively in an assault on a'third person 
there is ample authority for the view 
that they are directly responsible for the 
injuries caused to the extent'to which 
they had a.common intention" and surely 
to-firea:pistol at a man or to stand 
guard at the door with a loaded pistol is 
actively joining in murdering him. 

~ The learned Counsel has further contend- 
ed that if section'34 is read as Page, J. 
would read it in his. charge, the enact- 
ment of section 149, Indian Penal Code. 
would be,entirely unnecessary., But a 
consideration, of section . 149 will show 
that itis wider in its scope than section 
34 for it covers not only. the acts. com- 


3nitted'in prosecution’ of the common 


object but also any act that the members 
of the assembly knew -to be .likely to 
be committed. I am, therefore, of opinion 
that Page, J-, correctly laid down to the 
Jury the law in this. portion of His 
charge. It is the interpretation which 
bas consistently been put on the section 
by this Court and I see no reason to 
differ-from it. = -` =< 


Mr. Chatterjee has then urged that 
the learned Judge misdirected the Jury 
in that portion of his charge where he 
stated: MEE p. SE, 

"If.you come to:the conclusión that 
these;three or four persons ‘came ‘into . 
the Post. Office with that intention -to 
rob and, if necessary, to kill and “death 
resulted from their acts, if that be so, you 
are bound to find a verdict of guilty.” 
‘The, learned -Counsel contends that 
the implication in that portion of the 
eharge is that one person stood outside 
the room (which was the defence set up 
by the accused). He contends that the 
learned Judge should have specifically 
put to the Jury that they should consider 
whether the man who stood at the door 
could be affixed with the same ‘inten- 
tion as:those who entered the rooni, and 
whether. he could be held tp know that 
murder. would: be: done... ^ : 

The .accused's ‘case in his statement is 
that he -was: the man ‘who stood outside 

The answer to this argument inust, I 
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think, depend. on the facts ofthe case. ` 


The evidence: shows that three men en- 
tered: the. Post Office and the fourth 
stood on the step.. He was within a foot 
or. two of the three who actually entered 
the Post Office door. This man was 


according to the evidence armed with a 


pistol and the accused who contends 
that he was this man also admits he was 
so armed. In view of.his proximity to 
the other three and the fact he was 
aleo armed, itis difficult to set how the 
learned’ Judge could have différentiated 
his case from: the other three or asked 
the Jury to do so and separately consider 


It, : 

Mr. Chatterji has next contended that 
the learned Judge omitted to put the 
defence of the accused’ to the Jury 


beyond making a mere reference to the 


statement of the accused. 


He argues that‘ section 297 applies t° 
High. Court: 

Section 297 provides that.in cases tried 
by Jury, when the case for. the defence 
and the prosecutor's reply. (if any) are 
concluded, the Court shall proceed to 
charge the Jury, summing up the evidence 
for the prosecution and defence and 
laying down the law by which the Jury 
are to be guided. 

Now it is difficult to see-what evidence 
the learned Judge could have put 4o 
the Jury on-behalf of.the accused. The 

accused. hiriself had examined no wit- 
“nesses. Mr. Chatterji, however, argues 
that there was evidence to support the 
case of the- accused that'a live cartridge 
came: out: of his. pistol and he-says this 
' evidenee was the finding of alive cart- 
ridge. But there is no evidence on the 
record to. prove this live cartridge was 
found. The prosecution was unable to 
put into the box the man: who. found it 
as he could not be found and:the defence 
opposed any other evidence as to the 
finding of the live cartridge. Nor is 
there any evidence that this live cartridge 
Exhibit 10 fitted the accused's pistol. 
No attempt was made by the accused'to 
examine Mr. Todd, the.gun-maker, on 
this point. There is no evidence, there- 
fore, to connect this live. cartridge with 
ihe present case and clearly na evidence 
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om the point: for the learned: Judge to 
put. to the .Jury. Another point 
which Mr. Chatterji contends should 
have been put to the Jury is that Mr. 
Bavin had deposed that the accused was 
severally. beaten: after his arrest and the 
packer denied he was beaten. Mr. 
Chaterji contends that the contradiction 
should have been put to the Jury to show 
the untrustworthiness. of the packer’s 


.evidence. 


The difficulty here is that the accused 
himself never: suggested he had: been 
beaten nor indeed does. Mr. Bavin. Mr. 
Bavin states that accused was. in a 
state of collapse and had bruises on him. 
That. is not the same thing as saying 
that he had been beaten. Mr. Chatterji 
then suggests. that the learned. Judge 
should have drawn the Jury's attention 
to the fact that Sarkar’s evidence con- 
tradicts. the packer. The evidence has 
been. put before us and I am bound 
to say I.do not see that Sarkar's evidence 
does contradict the packer. Mr. Chat- 
terji says he did put this to.the Jury. 
If so, the Jury had the argument in their 
mind. The learned Counsel then argues 
that the learned Judge did not put to 
the Jury the argument and comments 
that: he (Counsel) had advanced in 
support of the accused’s case. But it 
seems io me that it is imposing an 
impossible task on.the Judge to^ask him 
to repeat again. to the Jurysevery 
argument and comment put: forward 
either by the defence or the prosecution's 
Counsel. 


The Jury had these arguments in their 
mind for the defence had. im this case 
the right of reply. The contention 
that the Judge should in such circum- 
Stance endeavour to repeat to the Jury 
the arguments they had just heard is 
impgsing on- him an impossible mnemo- 
nic feat and which could only confuse 
the Jury for-it is difficult to see how the 
Judge could put them exactly as the 
Counsel did. The probable result’ of 
such ‘an attempt could only be an 
inaceurate.version of what Counsel said. 
Section 297 provides: that the Judge: 
must put the evidence for the accused 
to the Jury and-as far as I cay see this 
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is what the learned Judge did. I 
cannot find that beyond his own state- 
ment which was put to the Jury 
there is any evidence on his behalf 
which could have been put to the Jury 
and whieh was not put. Putting the 
accused's case to the Jtiry cannot 
possibly mean putting to the Jury every 
argument and eomment of the learned 
Counsel for the defence. A charge to 
he Jury must be read as a whole and 
also in the light of the questions raised 
by Counsel “during the conduct of the 
‘trial, The Crown case was that theré 
were four men one of whom stayed 
outside and did not fire and that accused 
was one of those that entered and fired. 
The accused's case was that there were 
three men one of whom stayed outside. 
The learned Judge did put this case of 
the accused to the Jury. See pages 
- 20-22. 

Mr. Chatterji then argues that the 
learned Judge was bound to read the 
sections of the Code to the J ury. 

Now the law on murder is contained 
in sections 299,.300, 301 and 302 and I 
am prepared to say that to read these 


sections toa number of laymen -would : 


be to convey -nothing to them and to 
hopelessly confuse them. Then again 
with regard to section 34, apparently Mr. 
. Chatterji argues that this section should 
have been read to the Jury and -they 
should have been left to put their own 
-construction on it. 

Seeing that it had taken learned 
Counsel : some three days to argue what 
the section does mean, it seems at the 
-best doubtful if anything would have 
-been gained by reading it to the Jury. 
‘The learned Judge put to the Jury in 
simple language what he considered was 
. the principle which the section contained 
and this to my mind is the proper way 
of putting the law to the Jury. 

In view of the above findings, $t is 
unnecessary to consider what course the 
Court should adopt in the event of it 
being found that there had been .a 
misdirection or error on a point of law. 
With regard to the sentence I do not 


think, bearing in mind the findings come - 


to above, that there has been no error in 
“Jaw, is it open to the Court to review the 
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sentence passed by the leàrhed J udge in 
this case. 

It is not contended that the sentence 
ig an illegal one. 

Clause 25 of the Charter provides that 
there shall. be no appeal from any 
sentence or order passed or made on any 
criminal trial before the Court of 
Original Jurisdiction which may be 
constituted by one or more J udges of 
the said High Court but it shall be in 
the discretion of such Court to reserve 
any point or points of law for the opinion 
of the High Court. 

Clause 26 provides that on such point 
or points of law being reserved or on it 


"being certified by the Advocate- General 


that in his judgment there is an, error in 
the decision of a point or that a.point 
requires to be further considered, the 
High Court shall have full power. to 


review the case or such part as may be 


necessary and finally determine, such 
point or points of law and thereupori to 
alter the sentence passed and to pass 
such.judgment and sentence as the High 
Court may seem right. ; 

The expression "thereupon" would, I 
think, show that it is enly where there 
has been an error in law that the High 
Court has any power to re-open, review 
If there had 
been no error in law I donot think there 
can be any power to deal with the case 
further. Otherwise the position would 
become this. An accused person who 


-could obtain a certificate that there had 


been an error in law or that the law 
required to be further considered, “even 
though unsuccessful, could obtain an 


appeal on the severity of his sentence 


while the accused person in whose favour 
a certificate could not be obtained would 
not enjoy the same privilege. Such an 


. anomalous .position could not be con- 


templated. 

A little further consideration would 
show that what the Advocate-General 
would in this view of the law be doing 
when he granted a certificate would ‘be 
granting “leave to appeal to the High 
Court against ‘an order which clause $5 
expressly says is not appealable. 

In the view which I take of the 
meaning of clause 26 I am supported 
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by the case of Emperor v. Upendra Nath 
Das (6). That case was similar in 
many respects to the present case. In 
that case which was also a capital 
sentence case, a certificate had been 
granted by the Advocate-General that 
certain’ points of law had been wrongly 
: decided by the Trial Judge (Stephen, J.) 
and hence that the Jury had been 
misdirected. . 

The Full Bench decided that the 
‘certificate of the Advocate-General was 
misconceived and that no error of law 
.had in fact been made: The learned 
Chiefz Justice, Sir Lawrence Jenkins, 
' concluded his judgment as follows: 

"In this view of the case it is not 
within my power to re-open the case and 
T regard myself as not entitled to express 
any opinion on its merits. In fact I am 
not in a position to deal with the merits ; 
‘for they have not been discussed before 
us, nor have those conditions been 
established on which alone they could 


' "be considered by us. ; 


“Our powers are circumscribed for 
we can .only act in conformity with 
clause 26 of the Letters Patent. If there 
"was no misdirection or other error as 
certified, the certificate was misconceived 
and we: have no power to interfere. If 
the merits of the case or the sentence 
‘are to be further considered, then that 
must be not by this Court, but by some 
other authority vested with the requisite 
power. 

Woodroffe, J., remarked: “ With the 
merits we are not concerned until it is 
established that there has been an error 
inlaw which opens out the case forour 
‘judgment. The same ground precludes 
me from dealing with the question of 
sentence which may arise on the facts 
above stated and the possibility, if the 
‘verdict be correct, of the act having 
been committed without premeditation 
on a sudden access of passion. This 
is, however, a matter for the Crown to 
consider. l can only hold no. error of 
law has been shown which entitles me 


to re-open a verdict orto consider a sen- 


tence which has been already passed." 
Mookerjee, J., concluded his judgment 

with these words: "In the view I take 

no error of law has been established and 
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consequently the Court is not called upon 


to express an opinion as to the propriety 
of the conviction and sentence although 
as Woodroffe, J.,has pointed out if the 
Court could examine the case on the 
merits, there might be matters for care- 
ful consideration.” 

Two cases have been brought to my 
notice in which’ on a certificate from the - 
Advocate-General the Full Bench did 
interfere with the question of sentence: 


. Rex v. Sheikh Taleb (181) and Emperor 


v. Narayan Raghunath Patki (192). 

But an examination of these two cases 
makes it at once apparent that they are 
distinguishable and in fact support my 
opinion. Inthe case of Rex v. Sheikh 
Taleb (181) it was found that evidence 
had been wrongly admitted. This mis- 
reception of evidence was held to be a 
point of law. Then the case was re-opened 
and reviewed. The Court excluded the 
inadmissible evidence and dealt with the 
case. 

In the other case, Emperor v. Narayan 
Raghunath Patki (192), the same point 
arose. It was held that inadmissible 
evidence had been admitted and the 
Court dealt with the whole caseon the 
evidence properly admitted The same 
principle was followed in O'Hara's case 
(13). I am aware of no case in which 
the Court where it has found the certi- 
ficate misconceived has dealt with the 
case and interfered with the sentence. 

In my opinion, therefore the certificate 


-in this ease has been misconceived and 


the application must fail. 

Certain other points and incidents 
have arisen during the hearing of this 
case, and in the course of this trial. These 
points have not been argued by Counsel 
and form as far as I know no part of the 
ease of either party. In these circum- 
stances I do not think it necessary that I 
should discuss them and I have confined 
myself to the case of the parties as pre- 
sented to me in Court. 

Page, J.—I should have felt it to be 
my duty to state in my own words what 
I conceive to be the meaning and effect of 
section 34 and the kindered sections of 


‘the Indian Penal Code, were it not that I 


have had an opportunity of reading the 
judgments which have been delivered 
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by my brothers Richardson, Ghose and 
Cuming. 

In more felicitous language, and with 
greater analytieal power, than I could 
command, they have expressed my own 
view as’ well of the law as of the facts 
to which it is to be applied. 

To re-state their arguments in different 
language would be a work of superero- 
gation. ` 

At the trial I found myself unable to 
accept the construction which Stephen, 
J., had placed upon section 34 in 
` Emperor v. Nirmal Kanta Roy (4). With 
great respect to the learned Judge I 


stated—and I adhere to: what I then 


said—that if section 34 have the meaning 
attributed to it by Stephen, J., the section 
would prove to be a menace and not 
a safeguard to thecommunity. Thecase 
of Emperor v. Nirmal Kanta Roy (4) at 
any rate so far as it relates to the 
construetion of section 34, must now be 
regarded as having been incorrectly 
decided. 

Notwithstanding the exhaustive argu- 
ment of Counsel for the accused, I have 
been unable to persuade myself that 
issue oflaw presents any real difficulty 


and the decision of this Court follows. 


in the wake of a long and almost 
unbroken series of judicial pronounce- 
ments in the Caleutta High Court and 
other High Courts in India With 
respect to the facts I will content 
myself with saying that if the charge 
was sound in law, and theJury accept- 
ed the evidence which was. adduced 
before them, the issue of fact, in my 
opinion, was as simple an one as ever 
was tried. The Jury found an unani 
mous verdict; it was adverse to the 
accused, and there was ample evidence 
to support it. ; 

In these proceedings the Court has 
decided that there was no misdirection 
or non-direction as set out in the 
certificate of the learned Advocate-Gen- 
eral. The certificate, therefore, is mis- 
conceived, and, in my opinion, the 


jurisdiction of this Court is exhausted, . 


and the matter is at an end. 

Certain other questions relating to 
procedure and the conduct of Counsel 
Who had appeared for the agcused were 
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canvassed at some length before us, 
but as to these I express no opinion. 
With great respect I take leave to 
postpone consideration of these matters 
until they can effectively be determined. 
In ‘my opinion, this is not a suitable 
occasion, and this Court is not the pro- 
per Tribunal for disposing of them. 
There is only one other matter to 
which I desire to refer. That Judges 
exercising original civil or criminal 
jurisdiction should be compelled to 


‘transact business without the assistance 


of shorthand writers is false economy, 
and an anachronism which I trust in 
the near future will come to an end, 
But shorthand writers are not infallible, 
and these proceedings emphasize thé 
importance of rigidly maintaining the 
rule that a statement by a learned 
Judge as to what took place ‘during 
the course ofa trial before him is final 
and decisive: It is not to be criticized 
or circumvented; much less is it to be 
exposed to animadversion. 

Page, J.—(Post seript)—As I was 
seriously il when judgment was given 
and had no notice of the statement which 


.Mookerjee, J., thougbt it right to make 


as to what he would or might have 
done, if Counsel had sought an interview 
with him, I desire to place on record that 
it was well-known that the two Counsel 
who came to my Chamber were appearing 
for the accused Ghose, who might have 
been prejudiced if they had withdrawn 
from the case at the last ‘moment, I 
understood that Counsel were anxious 
to obtain my advice in the difficult 
position in which they were placed, 
and that they proposed to advise the 
accused to plead guilty to the charge 
of murder if, having regard to the . 
alleged facts disclosed in the deposi- 
tions I thought that the offence did not 
merit the infliction of the extreme 
penalty. Itold them thatI could give 
them no informatión as to what might. 
happen at the trial; that they must 
make up their own minds as to whe- 
ther they should conduct the*defence or 
not, but that if they were satisfied 
that the accused was guilty, while it 
was their duty by cross-examination to 
test the evidence of the witnesses, they 
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"were.not entitled to set up a substan- 
‘tive case, such as an alibi, in opposi- 
tion to the case for the Crown. 

It now appears that after a confer- 
'ence with the accused these Counsel came 
‘to the conclusion that the accused pos- 
sessed .à sound defence, and that they 
conducted the defence at the trial upon 
that assumption, and in accordance with 
instructions which they. had received 
‘from the accused without regard to 
what had passed at the interview in 
my Chamber. The question raised by 
Mookerjee, J., who presided in this 


‘Court after having -received the same’ 


information which I possessed before 
the trial, would seem to be an ethical 
rather than a legal one, about which 
more than one view may legitimately 
be held. ‘But as, in my opinion, it is 
nót/germane to any issue in this case, 
I think that.the question is not one which 
may properly be discussed in these pro- 
ceedings and I say no more about it. 


S. D.. -Reference discharged. 


. ALLAHABAD HIGH. COURT.. 
CRIMIMAL APPEAL NO. ‘Lor 1924. . 
-January 30, 1924. 
"Present;—Mzr. Justice Stuart and .. 
Mr. Justice Sulaiman. 
“BANDHU AND ANOTHER—ACCUSED— 
APPELLANTS 
versus 


EMPEROR.—RESPONDENT. 
“Penal Code (Act XLV of 1860), ss. $02, 307— 
. Murder—Death, proof of—Attempt to murder. 

‘Before a conviction of murder-can be óbtained, 
the Court must be satisfied that the person alleged 
to have been murdered is actually dead, and that 
there is no possibility of a reasonable doubt on the 
point. [p. 437, col. 1.] 

Where a man was brutally attacked with lathis 
by several persons -and after being beaten into 
amconsciousness was removed by his assailants 
and was never seen again: 

Held, (1) that the assailants could not be con- 
victed of-murder as it was not certain that their 
victim was dead; [ibid.] 

(2) that they-were guilty ofan offence under 
szction'307 of the Criminal Procedure Code. [ibid 
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-confirmation by this. Court. 


‘but who some years ago ‘had 
his residence to a 


> E1994 
Criminal appeal against an order of the 
Sessions Judge, Gorakhpur, dated the 


18th December 1923. 


Mr. G. W-Dillon, for the Appellants. ' 

The Government Advocate, for the 
Crown. 

JUDGMEN T. — The appellants, Ban- 
dhu and Bachcha, have been found guilty 


"by the Sessions Judge of Gorakhpur of the 


offence of having murdered a man called 


‘Dina on the night of the 19-20th April 


1923 in the village of Paikol in Deoria 
Tahsil of the Gorakhpur District. They. 
have been sentenced to death subject to. 
The refer- 
rence in confirmation is‘also before us. 
The story is ‘that Dina, who had 
formerly been a resident of Paikol 
shifted 
village called 
which is some 14 
miles from Paikol, his brother-in-law 
Rajinandan of Bari, and another man 
called Ram Prasad of Bari were on the 
night in question returning from Sohnag: 


Bari in Bihar 


‘inthe Gorakhpur ‘District, where they 


had been to a fair, towards Bari, and that 
they were spending the night in Paikol 
sleeping on blankets near a well just 
outside the inhabited area. The story 
continues that about midnight or a little 
‘before, a number of men came out of the 
night. Some of them committed an 
aggravated: attack on Dina by beating 
him with 'lathis. Others held down 
‘Rajinandan and Ram Prasad, closing 
‘their mouths so that they should not 
shout. After Dina had been severely 
attacked, he was dragged by his feet 
across the railway line which is 150 to 200 
yards from the scene of the attack. Raji- 
nandan and Ram Prasad, being loosed by 
the men who were holding them, raised 
an alarm. Other villagers came up. The 
men who were dragging Dina away, were 
putsued but they turned upon their 
pursuers so that the villagers fell back. 


‘On the other side of the railway line at 


a distance of 70 or 80 yards, is the Koilar 
river, a tributary stream which falls into 
the Little Gandhak. According: to the 
Gorakhpur Gazetteer, page 9, the Koilar 
usually carries water only ‘during the 
rains. Dina has never been seen 
again. j ’ i 
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We have heard the learned Counsel who 
has;appeared for the appellants. He has 
put the case for them in a very able 
manner, but he- has been unable to 
satisfy-us that the evidence as to the 
attack on Dina is unreliable. From this 
evidence we are satisfied that a large 
number of men, of whom Bandhu was 
the ring leader, made the attack, to which 
we have already referred, upon Dina and 
we are satisfied that both Bandhu and 
Bachcha took part' in the attack. There 
is some evidence of motive but that point 
is comparatively- immaterial, , as: we-are 
satisfied as to the salient facts. . 


It remains, however, to be considered 
whether on this evidence a conviction 
of murder can be based.. Before a convic- 
tion'of murder ean be obtained, the Court 
must be satisfied that the person alleged 
to have been murdered is actually dead. 
This is elementary. Can it be said here 
that it is established. beyond the possibi- 
lity of reasonable doubt that Dina is 
dead? This: much we know. He was 
brutally attacked with lathis. He was 
beaten apparently into unconsciousness. 
He was dragged away along the ground 
leaving traces of blood both on the fields 
and on the railway line. His assailants 
dragged him until they reached the 
Koilar river. Dina has never been seen 
since. Certainly the probabilities are in 
favour of the man being dead, but can it 
' be said that there is no- possibility of 
reasonable doubt upon the'point? We 
are unable to arrive at the conclusion 
that Dina is dead, though we think it 
exceedingly unlikely that-he is alive, and 
: in the circumstances, we cannot uphold 

the conviction of murder. ‘But on the 
facts it is established abundantly that the 
crime of an-attempt to murder punishable 
under section 307 of the Indian Penal 
Code was committed and that both “the 
appellants are guilty of that offence. 
Under the provisions of section 237 (2) 
of the Code of Criminal Procedure, it'is 
open tous while upsetting the conviction 
under section 302 of the Indian Penal Code 
to convict under section 307 of the Indian 
Penal -Code and this is the course: which 
“we propose. to take. The appellants are 
in no way 
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prejudieed by our action as 


437. 


their defence on the major: charge in- 
cludes the defénce on the minor. Y 

We, therefore, set aside the convictions 
under section 302 of the Indian Penal. 
Code but conviet both the appellants. 
under section 307 of the Indian Penal, 
Code and sentence each, to transporta- 
tion for life. 


Z. K. Sentence altered. 


CALCUTTA HIGH COURT. 
CRIMINAL Reviston No. 1 or 1924.. 
Mareh 4, 1924. ' 

Present:—Sir Lancelot Sanderson, Kr., 

‘Chief Justice, and Mr. Justice Chotzner. 
GAHARALI AND ANOTHER— 
PETITIONERS 
versus 

. EMPEROR—Opposire Parry. 

Criminal Procedure Code.(Act V of 1898), ss. 807, . 
424—Appellate Court, judgment of, conlents'of—- 
Judgment: not dealing: with facts or evidénce, 
legality of. . : 

By virtue of section 124 of the Criminal Pro-. 
cedure Code the judgment of an Appellate Court 
must conform tothe provisions of section 367 of' 
the Code. [p. 438, col. 1.] 

Ram Lal Singh.v. Hari Charan Ahir, 5 Ind, Cas. 
999; 37 C. 194; 11 C. L. J. 410; 11 Cr. L. J. 348, 
followed. - . 

A judgment of an Appellate Court which does 
not discuss the evidence in the case and from 
which it is not possible: to find out what the 
occurrence was which is dealt with in the judg- 
ment, is nota judgment which complies: with the 
provisions of section 367 of the Criminal Procedure 
Code and must be set aside. [p. 438, col. 1.] 


Rule against-an order of the District 
Magistrate, Backergunj. 

Babu Suresh Chandra Talukdar, for the 
Petitioners. 


_JUDGMENT.--This Rule was ob- 
tained by the petitioners calling upon the 
District Magistrate of Backergunj to show 

-cause why the appeal should not be re- 
heard on the ground that the judgment 
ofthe lower Appellate Court«<lid not dis- 
cuss the evidence in the ease for the 
defence and had not arrived at any finding: 
with regard to the matters raised in the 
lower Court. ^. < : 
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In our judgment there is no doubt that, 


this Rule must be made absolute: The 
judgment.of the learned Additional Dis- 
trict Magistrate is not satisfactory. In 
the first place the judgment dealt with an 
alleged delay in lodging the complaint. 
After dealing with that matter the 
learned Magistrate said, “I think the evi- 
dence as to the occurrence is satisfactory 
and the only confusion arises through (ste) 
the number of Hachan Ali who are men- 
tioned. I, therefore, reject the appeal.” 
The learned Magistrate rejected the appeal 

and then proceeded to discuss the question 
of sentence. Itisto be noticed that it is 
not possible to ascertain from the Appel- 
late Court's judgment what the occur- 
rence. was. 

Tt cannot be ‘accepted for a moment 
that that is a sufficient or satisfactory 
judgment of an Appellate Court. It was 
pointed out by the late Chief Justice Sir 
Lawrence Jenkins in the case of Ram Lal 
Singhv. Hari Charan Ahir (1) that “Tt is 
continually overlooked by Courtsof Appeal 
that: section 424 of the Criminal Pro- 
cedure Code prescribes that the rules con- 
tained in Chapter XXVI as to the judg- 
ment of a Criminal Court of original juris- 
dication shall apply, so far as may be 
practicable, to the judgment of any Appel- 
late Court other than à High Court; and 
oneof the sections in Chapter XXVI is 
section 367, which prescribes that a judg- 
ment shall,among other things, contain 
the point or points for determination, the 
decision thereon, and the reasons for the 
decision". 

In our judgment it is clear that the 
‘judgment of the lower Appellate. Court in 
the present case does not comply with the 
provisions of section 367 of the Cri- 
minal Procedure Code. 

"There are numerous decisions of this 
Gourt which lay down the manner in 
which the lower Appellate Court's judg- 
ment should be delivered and what it 
should edntsin: it is not necessary for 
mé-to refer to these cases in detail It is 
sufficient to,say that in this case the Rule 
must be made absolute and the matter 
must be remitted to the lower Appellate 
Court (Mr. Macpherson) for re-hearing 
^" (1,5 Ind. Cas, 999; 37 C. 194; 11 C. L. J, 410; 11 
Or, Lid. 3: : 


ed 
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in order thai the learned Magisrate may 
write:a judgment in accordance with 
law. yy ~ 


Z.K. Rule made absolute, 


te. 


ALLAHABAD HIGH COURT. 

FULL BENCH. | . 
CRIMINAL Revision No. 681 or 1923. 

January 24, 1924. 

Present:—Sir Grimwood Mears, Kr., 
Chief Justice, Mr. Justice Lindsay. 

and Mr, Justice Ryves. 

ATMA RAM-—APPLICANT 
versus 
EMPEROR—Opposire Parry. 

Public Gambling Act (III of 1867), ss. 2, $— 
Common gaming house—Instruments of gaming— 
Evidence required— Balls of paper recording num- 
bers for purposes of betting, whether instruments of 
gaming. 

When it is found that the owner or occupier ete., 
of a gaming house manipulates the conditions of 
gaming in such a manner that it inevitably results 
in a profit or gain to him, he can be convicted for 
keeping a common gaming house under section 3 
of the Public Gambling Act. [p. 440, col. 2.] 

Whether for the purpose of a conviction for 
keeping a common gaming house it is necessary 
to prove that profit actually resulted to the owner 
of the house, or it is suffcient that profit was the 
probable and expected result of the game? (p. 440, 
col. 1.] i 3 

Slips of paper on which certain numbers sre 
written and which are then rolled into balls for 
ihe.purpcse of drawing lots and deciding bets - 
are instiuments of gaming within the meaning. 
of section 9 of the Public Gambling Act. [p. 441, 
cols. 1 & 2.] 


Criminal revision against an order of 
the Sessions Judge, Saharanpur, dated 
the 27th September 1923. 

Mr. Nehal Chand, for the Applieant. 

The Assistant Government Advocate, 
for the Opposite Party. l 

JUDGMENT.—Atma Ram was con- 
victed by the District Magistrate of 
Dehra Dun under section 3 of the Public 
Gambling Act (II of’ 1867) as 
amended by Act I of 1917 of the Local 
Legislature and sentenced to: pay a fine. . 
His appeal was dismissed by the learned | 
Sessions Judge of Saharanpur, He then 
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filed a revision in this Court on the 
ground that the conviction was untenable 
having regard to two recent decisions 
of this Court which will be referred to 
hereafter. The case has been referred 
to a Full Bench. The order of reference 
is as follows:—"Having regard to the very 
singular form in which ‘common gam- 
- ing house' has been defined and to the 
decisions in Lachhi Ram v. Emperor (1) 
_and Durga Prasad v. Emperor (2) I think 
it desirable to appoint a Full Bench to 
consider whether on a fair construction 
of the words 'used for the profit or gain 
of the person owning, the acts done by 
Atma Ram are sufficient to support the 
conviction or whether the language 
of the definition is inapt and insufti- 
cient”, 

The judgment of the Trial Court is 
‘somewhat involved and itis not easy to 


find from it what are the real facts of | 


the case. After a careful examination 
of the judgment on appeal and the evi- 
. dence on the record, it is possible to arrive 
at a conclusion as to what the facts 
actually were, Once these facts are 
ascertained, we have no hesitation in hold- 
ing that the conviction was justified. 

The law regulating Public Gambling 
in these Provinces was Act III of 
1867 and it proved for nearly 50 years 
io beadequate. In 1910, however, a new 
form of gambling eame into fashion and 
rapidly increased in popularity. This 
was known as satta gambling. The 
public were invited to guess what would 
be the last two digits or the last digit 
or the everage price of a chest of opium 
at the monthly sale in Calcutta. 

In the town of Agra, and subsequently 
in the neighbouring western districts, 
this form of gambling came into such a 
vogue as to dislocate the daily life, of 
& large number of artizans and the poor 
classes and caused much misery in their 
families, and led to an increase of crime. 
A somewhat similar form of gambling 
was also introduced later into Saharanpur 
Moradabad and neighbouring districts. 


(1) 65 Ind. Cas. 852; 20 A.L., J. 218; 23 Cr. 
L. J. 190; (1922) A. I. R. (A) 61. 

(2) 76 Ind. Cas 969; 91 A. I. J.36;9 O. & A. 
L. R. (A) 313;, 0923) A. I. R. (A) 192; 45 A 258;- 
25 Cr, L, J, 297, 


INDIAN CASES, 


2 


499 


Instead of the price of opium, the aver- 
age price of cotton in Bombay as tele- 
graphed by a broker, was used for the 
purpose of betting and bets were made 
on the last digit or the last two digits, 
If such betting was carried out in a 
“public place,” the Act as it stood, would 
suffice; but it was felt that if this form 
of gambling was carried on in a house 
or other place which could not be 
characterised asa public place, the Act 
as it stood, would not apply. Act I of 
1917 of the Local Legislature was passed 
in order to meet this new form of 
gambling, and the definition of common 
"gambling house" as it stood in the old 
Act was modified. Under the new Act 
it was provided by section 2 that ‘gaming’ 
includes wagering or betting, except 
wagering or betting upon a horse-race, 


when such wagering or betting takes 
place— 
(a) on the day on which such race 


is to be run and. 

(b) in an enclosure which the stewards 
controlling such race have, with the 
sanction of the Local Government, set 
apart for the purpose, but does not 
include a lottery; . 

‘Instruments of gaming’ includes any 
article used as & means or appurten- 
ance of, or for the purpose of carrying 
on or facilitating, gaming: 

‘Common gaming-house’ means any 
house, room, tent, or walled enclosure, or 
space, or vehicle, or vessel, orany place 
whatsoever, in which any instruments 
of gaming are kept or used for the profit 
or gain of the person owning, occupying 
using or keeping such house, room, 
tent, enclosure, space, vehicle, vessel or, 
place, whether by way of charge for 
the use of such house, room, tent, 
enclosure, space, vehicle, vessel, place 
or instruments or otherwise howsoever”. 

The difficulty inthis case arises from 
the words” “instruments of gaming kept 
or used for the profit or gain of the 
person owning, ete”. i 

In these casesof satta gambling often 
the only tangible evidence that gaming 
had been going on, was the discovery 
of memoranda of bets made, whether 
these were kept in books or on loose 
pieces of paper, 
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The first. case in this Court. in which 
these words were considered, was 
Raghunath v. Emperor (3). That was a 
. case, of satta gambling on the sale of 
opium. When the house was raided some 
slips of paper were found with writing on 
them which were supposed’ to bememo- 
' randa of bets made. There was some 
argument as to whether these memo- 
randa really recorded bets. Mr, Justice 
Banerji, However, held as follows: 

“Having regard however to the nature 
of the papers, it may be assumed - that 
they related to gambling. In order 
however to sustain the conviction of 
Raghunath for keeping a common gam- 
bling house it was necessary for the 
. prosecution to prove not only that he 
owned the house, or was the occupier 
of. it, and. that instuments of gambling 
were. kept or used in it, but that they 
were kept or used for the profit or gain 
. of Raghunath. There is not.a particle 
of evidence to show that he madeany 
profit.or gain out.of the transactions 
which might have taken place in his 
house. It is possible that he made some 
profit but in the absence of evidence 
to] show that profit or, gain was made, 
he could not be convicted merely upon 
suspicion. ‘Therefore, in my opinion his 
conviction for keeping a common gam- 
ing house as defined in Act I of 1917 
cannot be sustained". 

That decision was given on the 23rd 
of May. 1918. The same point again 


'came up before a Single Judge of “this: 


Court on the 8th of February 1922. 
There the facts were exactly similar to the 
facts in the last case. On this occasion 
gn the search of the shop, 
book was found in which the bets 
were recorded. The Judge was referred 
to the last case, but he had consider- 
able doubts as.to its correctness. He, 
therefore, referred it to a Bench of two 
Judges for decision. In his order of 
Yeforence after quoting Mr. Justice 
Banerji's s decision, he said: 

“According to the ease which I have 
already quoted, this fact would not in 
itself ‘be enough (namely the finding 
of the betting hook}. There must be evi- 


. (3) 47 Ind. Cas. 810,16 A, L, J. 760; 19 Gr. L. 
J. 958, 
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dence to prove that Lachchi Ram kept 
this book for his profitor gain. It seems 
tome to be almost impossible to get 
any evidence aliunde. The presumption, 
I should think, was that he was not a 
philanthropist but was carrying on bet- 
ting with at any rate the hope, if not 
for the purpose, of profit or gain” 

The case was heard by a Bench of | 
two Judges and their decision is re- 
ported in Lachchi Ram vw. Emperor (1) 
and the view of{{Mr. Justice Banerji 
was re-affirmed. The learned Judges say. 

“The definition of a common gaming 
house, in our opinion, is not materially 
different under the new Act from what 
it was under the old Act, with the 
exception that it is no longer necessary 
as an ingredient of the offence to estah- 
lish playing by cards, dice, gaming 
tables or other articles of that nature... 
But the essential element remains. It 
must be established that the owner or 
occupier takes a fixed commission which 
is irrespective of the result of the 
gaming, or, at the outside, that he 
manipulates the conditions in such a 
manner that he cannot possibly lose”. 

It will thus be seen that although the 
views of all the Judges of this Court 
may not agree, three Judges have de- 
finitely ruled that the words “used for 
the profit or gain of the person own- 
ing the house” must be strictly proved 
by evidence. 

This last case was recently considered 
by the High Court at Bombay in Emperor 


: v. Dattatraya Shankar Paranjpe (4) and 


was dissented from. Sir  Lallubhai 
Shah, Kt, Acting Chief Justice, who 
delivered the judgment of the Bench 
said: ` 

"I do not think that on a proper 
construction of the definition the pro- 
secation can’ be restricted for the pur- 
pose of proving that a particular house, | 
room or place is a common gaming 
house, to the two alternatives mentioned 
in the case of Lachchi Ram v. 
Emperor (1). 1t is sufficient ifthe house 
is one in which instruments of gaming 
are kept or used for the profit or gain 
of the person keeping or using such 

(4) 77 Ind. Cas. 995; 47 B 960; 25 Dom. 1, R. 
1089; (1924) À. 1. R. (B.) 184; 25 Or. L. J. 531. 
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place, t. e., where the person keeping or 


using the house knows that profit . or ~ 


gain will in all probability result from 
the use of the instruments of gaming. 
The profit or gain may not actually 
result from such use. But if profit or gain 


is: the probable and expected result of 


‘the game itself and if that is the: pur- 

pose of keeping or using . the instru- 
thents, it would be sufficient, in my 
opinion, to bring the case within the 
scope of the definition. At the same 
time, it is, clear that the prosecution 
musi establish that the purpose is pro- 
fit or gain. This may be done either 
by showing that the owner was 
charging for use of the instruments of 
gaming or for the use of the house, 
room or place, or in anyother manner 
that may be possible under: the cir- 
cumstances of the case, having regard 
to the nature of the game carried on 
in that house”. 

It seems to us that a very slight 
amendment in the wording of the sec- 
tion would remove all difficulties in 
future. The words now are “instru- 
ments of gaming are kept or used for 
the profit or gain of the person own- 
ing”. If instead of the word "for" we 
substitute “with a view to" we think 
there ean be no difficulty in arriving 
at a conclusion as to whether a given: 
case falls within the section. The 
words would then be “instruments of 
gaming are kept or used with a view 
to the profit or gain. of the person 
owning". . 

The facts in the present case are as 
follows: 

Atma Ram wrote figures 1 to 100 .on 
separate pieces of paper. which he 
rolled up into balls and placed ina 
jar which was then closed. At an 
appointed time in the afternoon, the 
jar was opened and three balls were *taken 
out of it at random and the numbers 
found on them were added up. Pèr- 
sons who had correctly guessed the last 
digit, received, it is said, nine times their 
stake, and those who correctly guessed 
the last two digits received 50 times. 
Béts were recorded up to.the time of 
the opening of the jar. | Thethree balls 
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handed to the publie and the 3rd ball 
was retained by Atma Ram who read 
out the figure written on it. To take 
an example, the two balls given to 
the publie bore figures 10 and 53. 
Atma Ram then having got beforehim 
a list of the bets, chose such a figure 
as would best suit his “book.” Thus 
in this case seeing- that nobody had : 
chosen 70 as the two last digits, he 
said that the number inscribed on the 
3rd piece of paper was 7, making the 
total 70. He, therefore, won all the bets 
on the two figures and lost onlyon the 
single figure in the: case of persons 
who had chosen zero. On this finding 
it is clear that the conviction of Atma 
Ram was right even under the restrict- 
ed meaning given to the section in 
the case of Lüchebi Ram. l 

But there is another aspect of the 
case which has not been noticed by the 
Courts below which is equally conclusive 
against Atma Ram. The Magistrate of 
the District had issued a warrant 
under the terms of section 5 of the 
Act and it was in accordance with 
that warrant that the premises were 
searched, When they were searched, a 
jar containing these balls of paper was 
found. It is quite clear that these 
balls of paper were instruments of 
gaming. Without them the gaming 
could not possibly have been carried 
on. They are quite distinct from the 
slips of paper or books in which bets 
were entered. Such slips were not 
necessary for the carrying on of the 
gaming but these. balls of paper were. 
They were, therefore, implements of 
gaming found in a search duly au- 
thorised under the Act and, therefore 
the provisions of section’ 6 apply. The 
finding of these balls in a jar in a 
house occupied by Atma Ram raises 
à presumption which he has not attempt- 
ed to meet. On this ground alone the 
conviction would be justified. 

We reject the application. 

We direct that a copy of this judg- 
ment be transmitted te the Local 
Government for their consideration of 
the amendment of the Act suggested 
by us. 


- N. H, Application rejected. . 
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PATNA HIGH COURT. 
CRIMINAL REFERENCE No. 39 or 1924, 
May 21, 1924. 

Present :—Justice Sir Jwala Prasad, Kr. 
RAGHUNATH KUER AND OTHERS— 
PETITIONERS 

, versus 
' RAJKISHORE KUER AND OTHERS— 
` OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1898), s. 145, 
proceedings under, object of—Opportunity to show 
eause— Court, duty of. 


The object of the proceedings under section 145 


ofthe Criminal Procedure Code is to put an end 
to disputes as to possession of immoveable pro- 
perties so as to prevent a breach of the peace, 


This object cannot be gained until all the contend- . 


ing parties are on the record and an opportunity 
is given to them to put forward their respective 


claims. . : . 
Where, therefore, a Magistrate refuses to admit 


the written statement filed by certain parties in a 
proceeding under section 145 of the Criminal Pro- 
cedure Code his decision is not binding on those 
parties and will be set aside. . 

Reference made by the Sessions Judge, 
Shahabad, dated the 25th-30th April 
1924, against the order of the Sub-Divi- 
sional Magistrate of Buxar, dated the 
19th February 1924. —— — >, 

JUDGMENT.—This is a reference 
under section 438 of the. Oriminal. Pro- 
cedure Code by the Sessions Judge of 
Shahabad, recommending that the order 
passed by the Sub-Divisional Magistrate 
of Buxar, -dated the 19th February 1924, 
_ rejecting the written statement filed by 

Raghunath Kuer and others ina prc- 
ceeding under section 145 ofthe Crimi- 
.nal Procedure Code, be set aside. 

I have considered the circumstances 
of the case and the orders of the Sub- 


Divisional Magistrate as well as of the’ 


learned Sessions Judge. The order of 
the Sub-Divisional Magistrate seems to 
overlook the ‘very object of the pro- 
ceeding under section 145 of the Code, 
namely, to put an end to disputes as to 
possession of immoveable properties so 
as to prevent a breach of the peace. 
This object cannot be gained until all 
the contending parties are on the record 


and an opportünity is given to them to 


put forward their respective claims. The 
effect of the order of the Sub-Divisional 
Magistrate is that his decision under 
section 145 willnot be binding upon the 
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petitioners whose written statement he 
has refused to admit. 

I agree with the view of the matter 
taken by the learned Sessions Judge; 
and as reeommended by him, I set aside 
the order ofthe Sub-Divisional Magis- 
trate of Buxar, dated the 19th February 
1924, and direct that he do allow the 
written statement to be filed by Raghnath 
Kuer and others. ; 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 528 or 1923. 
September 14, 1923. 

Present :—Mr, Justice Sulaiman. 
JAFAR HUSAIN AND OTRERS—ACCUSED 

— PETITIONERS 
i versus 
EMPEROR—Oprosits PARTY. |, 

Criminal Procedure Code (Act V of 1898), s. 106 
—Conviction for assault—Security to keep peace — 
Breach of peacé, apprehension of. 

The accused went about canvassing for votes at 
an election and he and his companions, the co- 
accused, beat a certain person who refused to vote 
for him. They were convicted of assault and the 
Magistrate expressing an opinion to the effect 
"that the accused persons appear to be very 
troublesome," bound them over under section 106 
of the Criminal Procedure Code. It was urged in 
revision that the order was improper inasmuch as 
there was no express finding that there was an 
apprehension of a breach of the peace: 

Held, that under the circumstances the Magis- 
trate must have thought it necessary to bind the 
accused over and there was no legal flaw in the 
judgment. 

Abdul Ali Chowdhury v. Emperor, 34 Ind. Cas. 
961; 48 O. 671; 20 C. W. N. 197; 23 C. L. J. 108; 17 
Cr. L. J. 241, distinguished. | 

Criminal revision against an order of 
the District Magistrate, Meerut, dated 
the 13th August 1923... 

Mr. Mushtaq Ahmad, for the Applicants 

JUDGMENT.—This is an applica- 
tion in revision. The first point, taken, 
is that the learned District Magistrate 
has under an’ oversight rejected the 
application filed before him summarily 


. and has not considered the case on the 


merits. It is conceded that no appeal 
lay to him. 

However, I have heard the learned 
Vakil for the applicants and have also 
examined the grounds on which the judg- 
ment of the Trial Court is sought to be 
set aside. Two points have been urged. 
The first is that the prosecution evi- 
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dence has not been thoroughly discussed. 
I cannot accept this. The judgment of 


the Trying Magistrate, who tried the 


case summarily, covers more than a 
page in type. He has referred to the 
four witnesses who had seen the occur- 
rence, ‘and after stating what they 
` deposed to, has come to the conclusion 
that they should be believed. On the 
finding recorded by him, the accused 
went about canvassing, and on a refusal 
by the complainant to vote for him, 
struck him with a lathi, and two of his 
companions, the co-accused, beat him 
with hands. This case has been proved 
according to the Trying Magistrate 
against him. In my opinion, the finding 
on that point is clear and cannot be 
interfered with. 

The next point urged is that the order 
binding them. over under section 106 
was improper, inasmuch as there was 
no express finding that there was an 
apprehension of a breach of the peace. 
Reliance is placed on a case reported 
as ‘Abdul Ali Chowdhury v. Emperor (1). 
That case, however, is clearly distingu- 
ishable because there the conviction was 
neither for riot nor for assault, and before 
proceeding under section 106 the Court 
had to be satisfied that the offence was 
one which involved a breach of the peace, 
or of abetting the same. In the present 
case, the accused was convicted of an 
offence of assault. In any case, the learn- 
ed Magistrate has also expressed 
opinion to the effect ‘that the accused 
persons appear to be very troublesome,” 
I am of opinion that there is no legal 
flaw in the judgment. The case was a 
very simple one, and the accused were 
bound over because of the feelings which 
may be created in an election campaign. 
lam satisfied that the Magistrate must 
have thought it necessary to bind them 
over. The application is without force 
and I dismiss it. : 


N.H. > Application dismissed. 
(1) 31 Ind. Cas. 961; 43 C. 671: 20 OC. W. N- 197; 
33 C. L. J. 103; 17 Cr, Led, 241. 
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RANGOON HIGH COURT.. 
CniMINAL APPEAL No. 1238 or 1923. 
January 15, 1924. 
Present:-—Mr. Justice Lentaigne. 
RAM PERSHAD-—ACCUSED—A PPELLANT 
versus 
EMPEROR-—RzsPONDENT. 

Penal Code (Aet XLV of 1860), ss. 102, 41]— 
Criminal misappropriation—Person finding lest 
parcel and retaining it— Offence, single—Refusal to 
disclose origin of  possession—Hetaining stolen 
proóperty— Guilty knowledge—Continuing offence. 

A person who finds an article which has been lost 
by the owner is bound, within a reasonable time, to 
communicate with the Police, and if he fails to do 
so, he is guilty ofan offence under section 403 of 
the Penal Code. If the article in question is a 
parcel containing several articles, the offence 
committed is a single offence, and a separate offence 
is not committed in respect of each article in the 
parcel. [p. 446, col. 2.] 

Krishna Shahaji, (1897) Cr. R. No. 33 of 1897; 
Unrep. Cr. Cas. 927, Queen v. Shaik Moneah, 11 W. 
R., 38, Har Dial v. King-Emperor, 144 P. L, R 1905; 
58 P. R. 1905, Cr; 2 Cr. L. J. 708, relied on. 

Though ordinarily a Court is not justified in 
drawing the presumption of guilty knowledge from 
a possession of property such as jewellery which 
isnot shown to have commenced until eighteen 
months or nearly two years after the property 
had been stolen or otherwise lost to the real owner, 
the Court is always entitled to request the posses- 
sor to disclose the name of the person from whom 
he had obtained the articles and the particulars as 
to the origin of the possession and the Court is 
entitled to draw unfavourable inferences, if the 
person refuses to disclose such facts or gives an 
explanation which can be shown to be false, The 
weight to be attached to such unfavourable infei- 
ences must depend on the circumstances of each 
particular case. [p. 446, col. 1.] 

Whether the person retaining stolen property 
knowing it to be stolen, is the original thief cr 
misappropriator, or merely a subsequent guilty 
receiver, such retaining is a continuing offence 
as long as the retaining of the stolen property 
continues. [p. 447, cols. 1 & A] 

Oriminal appeal from an order of 
the Eastern Sub-Divisional Magistrate, 
Rangoon, in Criminal Regular Trial 
No. 131 of 1923. 

JUDGMENT.—The appellant, Ram 
Pershad, has been convicted by the East- 
ern Sub-Divisional Magistrate of Ran goon 
on two charges of criminal misappropria- 
tion of property under section 403 of the 
Indian Penal Code and gentenced on 
each charge to a term of two years’ 
rigorous Imprisonment, the sentences to 
run consecutively so that the total sent- 
ence amounts to four years’ rigorous im- 
prisonment, 
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On the 22nd November 1920 the firm 
of Poonemchand Moolchand, a. firm of 
jewellers.at Rangoon of whom the first 
witness Bagubhal was partner, had pos- 
session of a single loose diamond of a 
a large size, weighing 29 rutties and 8$ 
biswas, and also ofa diamondring with 
a diamond set in it weighting 21 rutties 
and 174 biswas, and being valued re&- 
pectively at Rs. 9,000 and Rs. 6,000 or 
Rs. 15,000 in all; and intending to send 
the same to Mandalay as an insured 
parcel, they caused the two articles of 
jewellery to be packed in a small 
cigarette tin which was properly wrapped 
up and sealed, and the parcel was 
addressed to the Mandalay branch of the 
firm. The parcel was. then taken to the 
General Post Office, Rangoon, by a clerk 
Nageram, who apparently. placed the 
parcel on the counter. in front of the 
Parcel clerk who.was taking: packages 
intended to be sent as-insured packages. 
There was a crowd round the counter and 
the Post Office clerk, in order to stop 
the crowding, pushed several packages 
away from his window, with the result 
that the above package and others fell on 
the floor, Nageram was then unable to 
find it and apparently it had mysteriously 
disappeared in the crush. A complaint 
was made at the Police Station as to the 
loss of the package and an advertise- 
ment was published describing the 
articles: in general terms but giving the 
detailed weights of the two diamonds 
and offering a reward of Rs. 1,000 for 
information leading to the recovery of 
the parcel and its contents. i 

For two years no trace of the said par- 
cel or its contents was discovered by the 
Poliee or by the said firm of jewellers. 
On the 23rd November 1922, the appel- 
lant,.Ram Pershad, being in the Panna 
State in the Peninsula of India, made a 
written application to the Chief Judicial 


Officer of the State stating that he had: 


bought one diamond which would be 
about 30 rutties in weight for Rs. 9,000 
at Myitkyina in Upper Burma from one 
Mr. Halvat of&he, Gold Company, whom 
he used to call Hathi Sahib in Hindi, and 
requesting permission to be allowed to 
repair the same. The diamond was 
produced -before the Chief Judicial 
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Officer, Panna State, to. whom. the- 
petition was presented, and he question- 
ed the appellant and was told by the 
appellant that he would sell the diamond 
very cheap. This aroused his suspicions 
and he caused the appellant to be ar- 
rested. News of the seizure of this. 
large diamand reached the complainant, , 
who at once went to. the Panna State, 
but was in the first instance refused’ 
permission to see the diamond. He 
subsequently arrived there with a Police . 
Officer specially sent by the Commis- 
sioner of Police, Rangoon, with a letter 
explaining the facts. The Chief Judicial, 
Officer questioned the representatives of 
the complainant firm, who were present 
and gave a complete description of the 
diamond which they had lost. As that 
description appeared to tally with the 
diamond detained by that Judicial 
Officer, he privately caused the diamond 
to be weighed with Panna weights; 
and on finding an apparent discrepancy 
from, the weights as given by com-- 
plainant, he pointed this fact out to 
complainant, who at once replied that 


Panna weights were different from 
Rangoon weights. and produced a 
Rangoon scale and weights.. When 


weighed with the Rangoon weights, it 
was discovered that the diamond was 
the exact weight published in the. ad- 
vertisement of 1920; and the. Judicial 
Officer being satisfied, handed over the 


diamond and appellant to the Rangoon 


Police Officer, who sent the diamond by 
insured parcel post to the Commissioner 
of Police Rangoon. . 

That diamond has now been identified. 
by anumber of witnesses as the loose 
diamond which was placed in the parcel 
which was sent to the Rangoon General 
Post Office in charge of Nageram on the 
22nd November 1920, and which ‘parcel 
was lest there as described above. I 
am satisfied that this identification has 
been satisfactorily established. The first 
charge of which-the appellant has been 
convicted, relates to the criminal mis- 
appropriation of this diamond, but’ in 
order to follow the complete chain of 
evidence tending to. fix appellant with 
guilty knowledge, it is necessary to 
consider the following facts connected 
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‘with the second charge as also relevant 

to the first charge. i | 
‘The above discovery caused inquiries 
to be made into the circumstances con- 
nected with appellant’s life in Rangoon 
and no doubt led to the discovery of the 


following facts. The appellant when 
. going to India in 1922, left his ‘locked up 


steel trunk with Damjee, the 14th witness . 


for the prosecution, and appellant kept 
‘the key. That trunk, when finally seized 
by the. Police, was found to contain a 
Pass Book of the Post Office Savings 
Bank in the name of ‘appellant and 
‘containing entries showing that appel- 
lant is entitled to a sum of Rs. 1,051-4-8 
‘standing to his -credit in the Post 
‘Office Savings Bank. Damjee has ‘also 
deposed to the fact that appellant, 
before he left for India, entrusted Damjee 
with the exhibit diamond-ring (now 
‘produced) to be kept in safe custody 
‘for appellant. Subsequently when 
. Damjee was at one time about to go 
‘into the jungle, he handed the exhibit 
ring and steel trunk to the 15th pro- 
secution witness, Abu Backer with the 
request that the latter should keep these 
things for Damjee, but on ‘his return 
Damjee failed to get them back..Shivlall 
"was also present at the above incidents 
"connected with the exhibit ring and 
steel trunk, and: has corroborated the 
evidence of Damjee and Abu Backer. 
When.the Police made inquiries, Damjee 
"went to Abu Backar who handed up 
‘the ring which was then made over to 
‘the Police and the steel trunk was also 
.Seized by the Police. 


This exhibit ring has also been satis- 
factorily proved to be the:diamond ring 
which was enclosed inthe parcel on the 

. 22nd. November 1920. which parcel was 
lost at the General .Post Office -as ex- 
plained above. The goldsmith who 
-made.the ring, has also given satisfactory 
-evidence proving the identity of the 

_ ring with that which was in the posses- 
Sion of.the complainant. 


This diamond ring is the exhibit ring ` 


"referred to in the second charge; and the 
appellant has, on the other charge, been 

¿convicted of. the criminal misappropria- 
tion of this diamond-ring. ] 
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inference which arises on 
‘lant’s refusal to answer the question as 
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The appellant, when examined by the 
Magistrate, denied having entrusted the 
diamond-ring with Damjee, though he 
admitted that he did entrust the exhibit 
steel trunk with Damjee. I am satisfied 
that the Magistrate was correct in ac- 
cepting it as proved that appellant had 
entrusted the diamond-ring to Damjee. 
Consequently, this denial by appellant 
becomes a most significant fact in the 
chain of circumstances fixing appellant 
with guilty knowledge of the fact that 
such diamond-ring was stolen property. 
As regards the exhibit ‘loose diamond 
referred to in the first charge, appel- 
lant admitted his possession of it and 
that he had given it to the Chief Judicial 
Officer of the Panna State with a re- 
quest in Exhibit 1 to be allowed to 
He claimed that the loose 
diamond was his own -property and 
stated that he had purchased it in 
Myitkyina, but herefused to give the name 
of the seller to the Magistrate, stating 
that he would give the name of the 
seller only when he should be tried 
by the High Court with a Jury. The 
record shows that at an earlier stage of 
the.case, the appellant had shut his ears, 
when the interpreter was told to explain 
to appellant a deposition of a prosecu- 
tion witness, and that the appellant 
had then said that he wanted the case 
to be sent up to the High Court, on 
which occasion the Magistrate informed 
appellant that he saw no reason for send- 
ing the case to the High Court. Iam 
satisfied, therefore, that appellant knew 
that he was being tried by the Mag- 
istrate and that his case would not be 
sent to the High Court. The obvious 
the appel- 


io the name of the alleged-seller at 
Myitkyina was that it was an excuse 
invented because appellant knew that he 
could not point out the supposed seller 
and that he also knew that his statement’ 
to the Chief Judicial Officer of the Panna 
State that he had bought the loose 
diamond from Mr. Halvat of the Gold: 
Company at Myitakyina was a falsehood, 
and would be shown to be false if he 
made any effort to point out the seller. 
These inferences also become further 
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evidence of guilty knowledge against 
appellant. ` L5. 
Though usually à Court is not justified 
in drawing the presumption of guilty 
knowledge from a possession of property 
such as jewellery which is not shown 
to have commenced until eighteen 
months or nearly two years after the 
property had been stolen or otherwise 
Jost to the real owner, the Court. is 
always entitled to request the possessor 
to disclose the name of the person from 
whom hehad obtained the articles and the 
particulars as to the origin of the posses- 
sion and the Court is entitled to draw 
unfavourable inferences, if the person 
yefuses to disclose such facts or gives 
an explanation which can be shown to 
be false. The weight to be attached 
to such unfavourable inferences must 
depend on the circumstances of each 
particular case; and in the present case 
I am satisfied that we have several 
points tending to fix appellant with 
guilty knowledge. It is improbable that 
any person, who had guilty knowledge 
of the acquisition of such articles by 
an offence or that the disposal thereof 
was an offence, would sell both articles 
to the same innocent purchaser. Con- 
sequently the fact that both articles 
of the lost package have been traced 
to the possession of appellant, raises a 
‘presumption against him, and in addi- 
tion, we have the suspicions fact that 
he informed the Chief Judicial Officer 
of Panna State that he would sell the 
loose diamond very cheap, and we have 
the false denial as to the possession of 
the diamond-ring and the unjustified 
refusal of the appellant to give any 
satisfactory details as to how he obtain- 
ed possession of the loose: diamond. 
In my opinion this combination of 
circumstances constitutes a clear case 
against appellant fixing appellant with 
the guilty knowledge that the articles in 
: question had been the subject of an offence 
and were in fact stolen property. “Stolen 
property” as defined in section 410 
. of the Indian Penal Code includes prop- 
erty which thas been criminally mis- 
appropriated. f Wa 
The first difficulty which arises on the 
“two charges as framed, depends on the 
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question whether on the facts of this 
case the appellantcould beheld to have 
committed two offences or only a single 
offence of criminal misappropriation of 
property. On the facts as proved, that 
the parcel was properly addressed to the 
Mandalay Branch of the complainant firm, 
I think that the Court is bound to hold 
that the offence would be one similar to ` 
the offence described in Illustration (b) 
to section 403, Indian Penal Code, and 
that the finder of the packet was bound 
within a reasonable time to communi- 
cate either with the Police or with the 
addressee of the parcel, and that his 
failure to do so within a reasonable 
time, would amount to the offence; and 
that, therefore, the finder of the parcel 
in fact committed only a single offence 
under section 408, on the analogy of 
similar cases of theft discussed in cases 
such as Krishna Shahaji (1897) Cr. R. No. 
33 of 1897 Unrep. Crim. Cases. 927, Queen 
v. Shaik Moneah (1) and Har Dial v. King 
Emperor(2), which arereferred to in Ratan- ` 
lal's Law of Crimes, 9th Edition at page 
806. In my opinion a ease of this class 
occurring under such circumstances with 
reference to the contents of a single 
parcel is ina different position from an 
embezzlement by a servant of moneys 
at different times where the embezzle- 
ment of each sum would not indicate 


. any intention to embezzle the balance 


entrusted to such servant. . 
The Magistrate has obviously been 
misled by the Explanation 2 to section 
403into thinking that the finder might 
lave reasonably kept the parcel for 
over a year, and that the offence would 
have been first complete when he did 
any act (other than the keeping in his 
possession) which showed an intention 
tocriminally misappropriate. Consequent- 
ly, the Magistrate has framed two charges, 
one charging the appellant with an 
offenhe under section 403 committed in 
respect of the loose diamond by the pre- 
senting of the request to the Chief 
Judicial Officer on the 23rd November 
1923, two years anda day after the loss 
of the parcel; and other charging the 
(1) 11W. R. 38 Cr. 
(2) a P. L. R. 1905; 58 P.R, 1905 Cr; 2 Gr, 
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appellant with an offence under section 
403 committed in respect of the dia- 
mond-ring on tbe 30th December 1922, 
_two years and 38 days after the loss of 
the parcel, and at a date when the appel- 
lant was apparently under arrest in the 
Panna State. . 

For the above reasons, Iam of opinion 
‘that these two charges cannot he 
treated as two sparate offences but must 
be treated as .referring to a single 
offence; and that the Court is in the 
further difficulty that it connot be estab- 
lished at what date the original mis- 
appropriation was committed, and like- 
wise, that it cannot be held that the 
offence of misappropriation was com- 


mitted in the year specified in these ` 


charges. AN 

.At the same time, I am of opinion 
that the appellant was in fact com- 
mitting an offence in respect of both 
the articles on the dates of these charges, 
because he was retaining in his posses- 
Sion property which he knew or had 
reason to believe to be stolen property, 
an offence punishable under section 411, 
Indian Penal Code. As I have explain- 
ed above, if the case is treated as one 
analogous to Illustration (b) to section 
403, the offence of criminal misappropria- 
tion would appear to have been com- 
mitted nearly two years prior to the 
dates specified in these charges, and as 
the definition of. "stolen property" in- 
cludes property which has been crimi- 
nally misappropriated, the said articles 
and the parcel containing them, would 
have become stolen’ property shortly 
after the loss of the property at the 
: General Post Office. There is no evi- 
dence as to when the appellant first 
acquired his possession of the property, 
but whether appellant was originally 
the finder of the property who criminally 
misappropriated it, or whether the appel- 
lant was a subsequent guilty receiver, 
it would make no difference in the fur- 
ther aspect of the case that the retaining 
of stolen property knowing it to be stolen, 
is also an offence and one that is being 
“committed. Whether the person retain- 
ing the property with such. guilty know- 
ledge is the original thief or misappro- 
priator or merely a subsequent guilty 
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receiver, such retaining would be a con- 
tinuing offence as long as the retaining 
of the stolen property continued. It is 
clear, therefore, that on the facts alleged 
and. established in this case, the appel- 
lant was committing this offence under 
section 411, on the dates specified in 
both the charges with reference to the 
articles respectively referred to therein, 
and the facts as alleged against the 
appellant were merely facts showing 
such retaining and charging that the 
incidents ofsuch retaining werean offence 
under section 403. 

- Uuder the provisions of sections 236 
and 237 of the Code of Criminal Pro- 
cedure, it would have been open to 
the Magistrate to convict appellant of 
an offence under section 411 under the 
charges as framed, with this difference 
that only a single offence and not a 
double offence could be treated: as the 
basis of the conviction; and it would 
be also open to the Magistrate to tréat 
the two charges as alternative charges 
relationg tothe two parts of a possibly 
wider offence, though each charge 
would cover an offence even if taken 
separately, and to convict in the alter- 
native, provided that the sentences to 


- be imposed were made concurrent sen- 


tences imposed in the alternative and not 
as sentences to run consecutively. 

As an Appellate Court, this Court has 
the same powers, and I think that I 
should make these alterations and sen- 
tence the appellant to a single term of 
imprisonment for a single offence. 

For the above reasons, whilst maintain- 
ing the conviction, I set aside the con- 
victions on both charges so far as the 
charges are charges under section 403 
of the Indian Penal Code and I also set 
aside the sentences passed under that 
section, and I direct instead that the 
appellant, Ram Pershad, son of Devi 
Din, be found guilty of the offence of 
retaining the said stolen articles Speci- 
fied in the said charges knowing them 
to be stolen property, an offence punish- 
able under section 411 of the Indian 
Penal Code, and I also direct that the 
said Ram Pershad shall undergo a single 
sentence of two years' rigorous imprison- 
ment commencing from the date Qn 
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:whieh the sentences passed by the Magis 
“trate commenced. 

Although I regard this sentence as a 
-light one for the offence, it is the 
- maximum within the power of the 
.Magistrate fora single offence. | 

As regards the order directing the 
return of the diamonds, I alter it toa 
-direction that both the diamonds and 
the gold ring be returned to the com- 
‘plainant and that the other articles be 
returned to the accused’ 

Z. K. Order accordingly. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL Revision No. 251 or 1923. 
2 January 5, 1924. 
Present: —Mr. Justice Baker, Offg. J. C. 


` RADHAKISHAN AND OTHERS—À.CCUSED 
—-APPLICANTS 
versus 
RAMKRISHNA RAMNATH—Com- 
^ .— PLAINANT—NON-APPLICANT., : 
Criminal Procedure Code (Act V of 1898), ss. 256, 
` 5h4-—Cross-examination of prosecution witnesses 
after charge—Hxpenses of witnesses—Accused, whe- 
ther can be asked to pay—Government, when bound 
.to pay. : 
; ^ When an accused pérson ‘seeks tò exercise the 
ight of cross-examiming - prosecution witnesses 
conferred by section 256 of. the Criminal Proce- 
dure .Code, he cannot be required to deposit.the 
expenses likely to be incurred by the witnesses. 
The right of the accused to cross-examine prosecu- 
- tion witnesses under that section is absolute. 
- Birdhichand v. Lakhmichand, 15 Ind. Cas. 970; 8 
N. L. R. 65; 13 Or. L.J. 554, Zamunia v. Ram 
Tahal, 27 ©. 370; 4 C. W. N. 469; 14 Ind. Dec. (x. 8.) 
"245, relied on. . UK 
Tn the case of a private prosecution in respect of 
a.bailable offence, the only case in which the 
Government can be made to pay the expenses of 
prosecution witnesses I the Central Provinces, 
.$s where it appears to the Magistrate that the 
prosecution is directly in the interests of public 
- Justice, within the meaning of the rules contained 
in the Judicial Commissioners Criminal Oircular 
. 1-37. Ne i 
i Da rin 544 of the Code of Criminal Procedure is 
subject to rules made by the Local Government. 
Revision against.an order of the Can- 
. tonment Magistrate, Kamptee, dated the 
15th September 1923, in Criminal Case 


..No.: 1152. of. 1922. 
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_the prosecution whom 
-eross-examine under section 256, Crimi- 
-nal Procedure Code. 
.tion, the right of the accused to cross- 
-exainine is absolute: cf. Zamunia v. Ram 
. Tahal. (2). . ; 


- >> £1924 


Mr. S.B. Gokhale, for the Applicant. > 
Mr. Brachshah, for the Non-Applicant. 
ORDER.—In this case the Canton- 
ment Magistrate, Kamptee, has ordered 
the accused to pay the expenses of the 
prosecution witnesses re-called for cross- 
examination. There is no doubt that this 
order is wrong. The cross-examination 
of the witnesses is to be made under sec- 
tion 255 of the Code of.Criminal Proce- 
dure, and not under section 257. There 
is clear authority for the . proposition 
that where an accused seeks to exercise 
the right of cross-examination conferred 
by section 256, Criminal Procedure Code, 
he cannot legally be required to deposit 
.the expenses likely to be incurred ‘by 
the witnesses; it has been so laid down 
in Birdhichand v. Lakhmichand - (1). 
The order must, therefore, be set aside. 
The question who should pay, whether 
the Government or the complainant, is 
one to be decided by the Magistrate. 
Section 544 of the Code of Criminal 
Procedure is subject to rules made -by 
the Local Government. The rules in 
force in the Central Provinces -will be 
found in the Judicial Commissioner's 
Criminal Circular No..1-37. As the, pro- 
secution case is a private one brought for 
using false trade mark. and not. one 


-carried on by, or under the orders or 


with the sanction of, the Government 
and is bailable, the.only provision under 
which the Government could .be made 
to pay the expenses is if it appears to 
the Presiding Officer that the prosecution 
is directly in the interests of public 
justice, a point which is one obviously 
for the Magistrate to decide. Butin no 


.case can the accused be compelled to 


pay the expenses of the witnesses for 
he wishes to 


Under .that sec- 


"The order is consequently set aside and 
the papers returned to the Magistrate. 
Z. K. Order set aside. 
(D 15 Ind. Cas. 970; 8 N. L. R. 65; 13 Or. L. J. 


554. 
(2) 27 © 310; 4 C. W. N. 469; 14-Ind. Dec, (N. s.) 
245. . 
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GOPAL BHIMJI AVTE V. MANAJI GANUJI PADVAL. 


. BOMBAYX.HIGH COURT. 
SECOND CIVIL APPEAL No. 856 or 1990. 
Tix . October 5, 1922. 3 
* Present:—Sir Lallubhai Shah, Kr., ` 
. Acting Chief Justice, and 
Mr. Justice Crump. -’ 
GOPAL BHIMJI AVTE-—PLAINTIFF 
No. 1—AÀPPELLANT 
versus 
MANAJI GANUJI PADVAL AND 
OTHERS—PLAINTIPP No. 2 AND DEFEND- 
ANTS Nos. 2 To 6—RESPONDENTS. 


Hvidence Act (I of 1872), s. 108, scope of —Pre- ` 


sumption of deaih-—Time of death, whether pre- 
sumed— Burden of proof. 

The presumption under section 108 of the Evi- 
dence Act relates toa presumption as to the fact 
of death, and has no reference to the date of death 
which must be proved like any other fact by the 
party who is interested in establishing that a person 
died on or before & particular date. The onus of 
"proving that the death took place on or before a 
particular date lies upon that party who 
aes we establish it in order to succeed. [p. 450, 
col. 2. 

Muhammad Sharif v. Bande Ali, 11 Ind. Cas. 
474; 34 A. 36; 8 A. L. J. 1052, Narayan v. Shri- 
mwas, 8 Bom. L. R. 226, Jeshankar v. Bai Divali, 
57 Ind. Cas. 525; 22 Bom.. L. R. 771, followed. 

In re Phene's Trusts, (1870) 5 Ch. 139; 39 L. J. 
.Ch. 316; 22 L. T. 111; 18 W.R. 303, Narki v. 
‘Phekia Lal Sahu, 5 Ind. Cas. 709; 37 ©. 103; 14 C. 
W. N. 341; 11 C. L. J. 138, Nepean v. Doe d' Knight, 
09317) EM. & W, 894; 7 L.J. Ex. 335; 1M. & H. 

91; 2 Sm. L. C. 558; 46 R. R. 789; 150 E. R. 1021, 
Moolla Cassim v. Moolla Abdul Rahim, 32 I. A. 177; 
2 C. L. J. 236; 15 M. L. J. 317; 7 Bom. L. R. 892; 2 
A. L. J. 798; 10. C. W. N. 33; 33 0. 173; 8 Sar. P. 
O. J. 893 (P.O.), referred to. 


Jayawant Jivanrao v. Ramchandra Narayan. 


Joshi, 33 Ind. Cas, 484; 40 B. 239; 18 Bom. L. R. 
.14, explained. i 


Appeal from the decision of the Joint 
: Judge, Poona, reversing that of the Joint 
Subordinate Judge, Khed. 

Mr. G. S. Rao, for the Appellant. © 

Mr. K.N. Joshi, for the Respondents. 

JUDGMENT. 

Shah, A. C. J.—The facis relàting 
‘to this second appeal are these: One 
Rakhma was the owner ofthe property 
in suit. He. issaid to have disappear- 
ed about the year 1898 or 1899, -and 
has not been heard of since then. In 
1908 the step-grandmother of Rakhma 
sold the property to one Ramji, who 
in his turn sold it in 1914 to the 
present plaintiff No. 1. The plaintiffs 
‘filed this suit against the defendants 
‘alleging that they were dispossessed by 
them sometime after they had obtained 


29 


shown by the plaintiff 


"tively tbat at the date 


possession of the land, and thatthough 


‘they had succeeded in obtaining pos- 


session under the decree in a suit under 
section 9 of the Specifio Relief Act, as 
that decree was ultimately reversed, 
the defendants got back the possession 


‘in April 1917. The defendant No. 1 


appeared. The other defendants did 
not appear. The contention raised by 
him was that the property belonged 


really to his nephew, Rakhma: that he 
was last heard of in 1906; that the 
property had come into his possession 
from Rakhma; that Ahilau, the step- 
grandmother of Rakhma who had sold 
the property to Ramji had no right to 
do so, and that the claim was barred 
by limitation. Various issues were 
raised, and the Trial Court found that 
the plaintiff had purchased the land 
from Ramji, that Ramji had purchased 
from  Ahilau, and that Ahilau was 
competent to convey the property to 
Ramji in 1908. In the result a . decree 
was passed against defendant No.1 for 
possession of the property.. l 
- The defendant No. 1 appealed, and the 
Appellate Court held that it was not 
that Rakhma 
was dead before the year 1908, that no 
presumption under section 108 of the 
Indian Evidence Act could bhe made in 
favour of the plaintiff that Rakhma 
died at the end of the first seven 
years.after he was last heard of, but 
that he must prove the date of his 
death in order to establish affirma- 
of the con- 
veyance by Ahilau in favour of Ramji 
in 1908 Rakhma was dead. In declin- 
ing to draw the presumption in favour 


-of the death of Rakhma having taken 


place at the end of the seven years 
after Rakhma was last heard .of, .the 
lower - Appellate Court relied upon cer- 
iain decisions: and as there was no other 
proof of Rakhma having died before 1908 
thelower Appellate Court reversed the 
decree and dismissed the plaintiffs’ 
suit. 

The plaintiff No. 1 has how appealed 
to this Court, and it .is urged on his 
behalf that the lower Appellate Court 
has not properly applied the provisions 
of section 108 of the Evidence Act, . 


1 
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and has erred in not drawing the pre- 
sumption that Rakhma died seven years 
after he was last heard of, i.e, some- 
time before 1908, and that it ought to 
have thrown upon the defendants the 
` burden of proving that he was alive at 
that date. In support of this coritention 
Diwan Bahadur Rao has relied upon 
the rule of English Law as stated in 
Halsbury's Laws of England, Volume 
XII, page 500, Taylor on Evidence, 
page 192, 10th Edition, and also upon 
certain English decisions, 
In ve Phene's Trusts (1) may be men- 
tioned as à type. He also relies upon the 
decision in Jayawant Jivanrao v. Ram- 
chandra Narayan Joshi (2). 

It is urged on the other hand, that 
the lower Appellate Court was : wrong in 
assuming that Rakhma was last heard 
of in 1898 or thereabout; and that there 
was evidence to show that he was last 


heard of somewhere in 1905. It is 
further urged that the decision in 
Jaydwant “Jivanrao v. Ramchandra 


Narayan Joshi (2) does mot conflict 


with the other Indian decisions which . 


are all in favour of the view that 
Section 108 of the Indian Evidence Act 
‘enables a Court to presume that a 
particular man who has not been heard 
of for more than seven years is dead 
unless the: contrary is proved and that 


it justifies no presumption at all as to 


the date of his death. Reliance is placed 
on behalf of the | respondents on the 
decisions in Narki v. Phekia Lal Sahu 
(3), Muhammad Sharif v. Bande Ali (4); 
‘Narayan v. Shriniwas (5) and Jeshankar 
v. Bai Divali (6). 

It may be mentioned at once that the 
Trial Court found as a facton a con- 
sideration of the evidence in the case 
that Rakhma disappeared in or about 
1898, and has not been heard of since 
then by any of the persons who would 
‘hear of him if he were alive. The 


(1) (0870) 5. j ghi; 39 L. J. Ch. 316; 22 L. 
3 


Hl 
'à3) 33 ind. Gas 484; 40 B. 239; 18 Bom, L. R. 


14. 
(3) 5 Ind. Cas. 709; 37 C. 103; 14 C. W. N. 341; 


11 O. L. J. 138. 
(4) 11 nd Cas. 474; 34 A. 33; 8 A. L. J, 1052. 
5) 8 Bom, L. R. 226. 
6 57 Ind, Oas, 525; 22 Bom. L. R. 771. 


of which 


Appellate Court has accepted that fact. - 
It says that according to the plaintiffs 
he disappeared about twenty years ago 
and was unheard of during the interval. 
by his relatives. It is not open to the 
respondents now to contend that he was 
last heard of somewhere in 1905 as it is 
entirely a matter of evidence. The con- 
tentions of the parties must be con- 
sidered on the footing that Rakhma was 
last heard. of in 1898 or thereabout. I 
may also mention that Ahilau died about 
the year1915, though the exaet date of 
her death has not been stated, and is not 
material. m 

As regards the presumption under 
section 108 of the Indian Evidence Act, 
it seems to me that it relates to a pre- 
sumption as to the fact of death, and 
has no reference whatever to the date 
of the death. When the present suit 
was filed in 1917, it was open to the 
Court on proof ofthe fact that Rakhma 


had not been heard of for more than 


seven years, to presume, unless, the 
contrary was shown by the other side, 
that Rakhma was dead. But section 
108 does not justify any presumption 
as to the date of that. person’s death. 
That fact must be proved like any 
other fact by the party who is interested 
in establishing that he died on or before 
a particular date. The onus of proving 
that the death took place on or before 
a particular date would lie upon that 
party who has to establish it in order 
to succeed. Thatis the view which is 
taken in all the Indian decisions upon: 
which reliance is placed on behalf of 


thy respondents. The decision in 
Ja awant Jivanrao v. Ramchandra 
Narayan Joshi (2) does not 


hel 
the appellant. It is there Sine 
out that the plaintiff reversioner; who 
had filed asuit.long after the expiry 
of the seven years after the person con- 
cerned was last heard of, was required 
io establish affirmatively that the estate 
had fallen into possession within twelve 
years prior to the date ofthe suit. If 
any presumption had been made in that 
case that Rangubai was dead seven-years 
after the expiry of her having been last 
heard of, she would have been presumed 
ío have been dead more than twelve 


Vol. 81] 


INDIAN CASES” 


451 


GOPAL BHIMJI AVTE V. MANAJI GANUJI PADVAL. 


. years before the suit unless the plaintiff 

could establish that she was alive up 
to sometime within twelve years prior 
to the suit; and in any case the burden 
of proving that he had filed his suit 
within twelve years from the date of 
the widow's.death would be upon him. 
The decision in that case, therefore, 
does not in any way conflict with the 
view taken in Muhammad Sharif v. 
Bande Ali (4), Narayan v: Shriniwas (5) 
and Jeshankar v. Bai Divali (6). It is 
true that there are certain observations 
in Jayawant Jivanrao v. Ramchandra 
Narayan Joshi (2) which may appear to 
sliow at first sight that the presumption 
‘was not confined merely to the fact of 
death, but extended to the date of the 
death after the expiry of the seven years. 
It seems to me, liowever, that the ob- 
'servations in that case which have been 
relied upon by Dewan. Bahadur Rao 
must be read with reference to the 
facts of that case; and it is pointed 
out that in holding that the plaintiff 
had to prove affirmatively that he had 
brought his suit’ within twelve, years 
from the actual death of the widow, 
the decision did not run counter to 
any Indian decision upon section 108 
of the Indian Evidence Act. It was 
not intended to lay down any rule in 
conflict with the decisions which were 
referred to in the course ofthe argu- 
ments in that case; and I may add as a 
party to that decision that in my opinion 
jt does not lay down any rule which con- 
flicts with the other decisions of the 
Indian Courts. 

As regards the English rule which 
has been referred to in the course of 
the argument.as justifying a presump- 
tion at the end of seven years after the 
person is last heard of, as to the fact 
of his déath, no decision has been cited 
by Mr. Rao, in which the material date, 
at which it was necessary to know 
whether a particular person was dead 
or not, fell after the expiry of the 
period. of.seven years. In most of the 
decisions cited by the learned Pleader, 
and in some others which I have seen, 
the material date happened to be covered 
by the period of seven years,and the 
Qourts held that there wag no pre- 


-of that period, 


favour of the death. 


“the absence, however, 


Indian Courts. . 


sumption that the death took place 
either at the beginning or at the end 
but that it must be 
proved affirmatively like any other fact 
as to when a person died during that 
period. It is quite true that the rule 
as stated in the texts referred to, ap- 
parently lends support to the contention 
of the appellant to .& certain extent 
that after the expiry of seven years 
the presumption should he made in 
lf that presump- 
tion is made in this particular case, 
Rakhma must be presumed te have been 
dead before 1908, wnless the’ contrary 
is established by the defendants. In 
of any express 
decision; I am not clear that even ac- 
cording to the English rule as to the 
burden of proof on this point, apart 
from any statutory provision, as for 
example as regards the offence of 
bigamy, on the facts of the present case 
the Court would assume that Rakhma 
was dead before 1908. If the observa- 
tions in In re Phene's Trusts (1)and in 


Nepean v. Doe d. Knight (7), are read 


without relation to the facts of the case 
they may apparently support the con- 
tention ; but in both these cases, as in 
several other cases, the material date 
was covered by the period of seven 
years, and, therefore, they do not neces- 
sarily help the appellant i in establishing 
that the presumption should be made as 
to-the date of Rakhma's death as suggest- 
ed on his behalf. 

As regards the Indian decisions . T 
have already stated that they are uni- 
formly against the appellant’s conten- 


tion, and even the decision in 
Jayawant  Jivanrao v. Ramchandra 
Narayan Joshi (2) does not help 


him. The decision in Moolla Cassim v. 
Moolla Abdul Rahim (8), does not 
appear to me to be decisive of the pre- 
sent question having regard to the facts 
of the case though, so far as it goes, it is 
consistent with the view taken by the 


Assuming that the Engfish rule on 
this point would support the appellant's 


uk asn) 2 M. and W. 894;7 L.J. Ex. 335; 1 
291; 2 Sm. L. e. “55, 46 R.R 789; 
150 È R 1021, < 
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contention having regard to the wording 
of section 108, as also to the current of 
Indian decisions, I am satisfied that in 
the present case the only presumption 
that the plaintiff could invite the Court 
to make in his favour is that Rakhma 
was dead. It is for him to establish 
his ‘title, and for that purpose it is 
essential for him to establish that before 
1908 Rakhma was dead; and that the 
grandmother Ahilau was entitled to 
-sell the property as the heir of Rakhma 
at that date. There is no evidence on 
that point; and I do not think that 
“the appellant could ask the Court to 
presume under section 108 that because 
‘tthe period of seven years had expired 
: before. 1908, Rakhma could be presumed 
to have been dead by that time. The 
.fact must be.proved by evidence; and 
-as the plaintiff has not adduced any 
evidence on the point, it seems to me 
that he must be held to have failed 
to establish his title derived through 
. Ahilau. The lower Appellate Court was 
.right in declining to presume that 
Rakhma was dead before 1908. I would, 
. therefore, dismiss the appeal and confirm 
| the decree of the lower Appellate Court 
. with costs. 
Crump, J.--The facts of this case 
. as found by the Courts below are shortly 
- as follows:-— 
. The property in suit belonged to one 
. Rakhma. This Rakhma disappeared 
- twenty years before the filing of the 
suit (December 5th 1917). ‘In 1908 
' Ahilau, the next heir to Rakhma, sold 
- the property to Ramji, Ramji in turn sold 
- it to the plaintiff. Ahilau was in possession 
in 1908. Defendants are now in posses- 
. gion, admittedly: without title. Ahilau 
died four years before the suit. 


The question is whether Ahilau could 


-give a good title,and that depends on 
2 whether Rakhma predeceased Ahilau. I 
‘put the question in that form having 

regard to.the possible applicablity of 
-the principle contained in section 43 of 

the Tratisfer of Property Act. The 

Courts have plainly negatived the con- 


. tention that the entry in the Record of- 


Rights in 1905 establishes that Rakhma 
“was then alive. It has been pointed out 
* that section 135 J: of the Bombay Land 


of the Indian Evidence Act. 


Revenue Code has no application and in 
any case there are no grounds for ques- 
tioning this finding of fact. 

The case thus presented turns entirely 
on th point whether the burden of proof 
that Hakhma was dead in 1908 lies upon 
plaintiff or upon defendant. Plaintiff 
sues in ejectment and mustmake out his 
title. Therefore, the burden is on him. 
But here we have to consider the special 
rules contained in sections 107-and 108 
Where it is 
shown that a man was alive within thirty 
years the burden of proving his death 
lies on the person who affirms it.: There- 
fore,as Rakhma was admittedly alive 
within twenty years of this date the 
burden, of proving that he is dead lies on 
plainiff. That is the effect of section 107. 
The proviso to this rule is contained in 
section 108 which runs as follows : “ Pro- 
vided that when the question is whether 
a man is alive or dead, and it is proved 
that-he has not been heard of for seven 
yeaus:by those who would naturally have 
heard o ofhim if he had been alive, the 
burden.of proving that he is alive is 
shifted to the person who affirms it” 
These words are read apart from. any 
piptoneeived notions of what the law is, 
or should be, the meaning is plain and it 
is‘that, when the question before the 
Court is whether a man is alive or dead 
at the present time and itis proved that 


‘he has not been heard of for seven’ years 


before the suit by those who would 
naturally have heard of him ifhe had 
been alive, the burden of proving that he 
is alive at the present time is shifted 
to the person who affirms it. The rule 
as to the burden. of proof operates only 
when the question arises, that is to -say, 
at the date of the suit. The result in the 
present suit would be that the burden of 
proving that Rakhma was dead at the 
date of the suit would lie upon the defend- 
ants. Therefore, in the absenceof evi- 
dence the Court would hold that Rakhma 
was dead at that date. This result 
does not assist in any way the detérmin- 
ation.of the question whether Rakma 
piedeceased Ahilau who died four years 
before that date. Thisis the reasoning 
of the lower Appellate Court, and it is 
supported by authority apart from the 
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apparent meaning of the section itself. 
Assuming that this is the correct view 
the result is.that section. 108 is inappli- 
cable and the question must be con- 
sidered apart from it. In that case there 
is no special rule in the Indian Evidence 
Act and the burden of proof would lie. on 
plaintiff. Though it is proved that 
Rakhma disappeared twenty years ago, 
there is nothing to authorize the -pre- 
sumption that he was dead at the end of 
the first seven years of that period. 

The point has been before this Court 
more than once. In Narayan .Shriniwas 
(5) the suit was filed in 1903 and the facts 
were that one Trimbak disappeared in 
1868 and one Appa died in 1880: It was 
necessary to decide 
predeceased Appa. Jenkins, C. J., com- 
ments thus on section 108 of the Evi- 
dence Act: 

“That section, according to its terms, 
does not require that the Court should 
hold the person dead at the expiration 
of the seven years therein indicated, but 
merely provides that the burden of prov- 
ing that-he is alive at the time of the 
suit is shifted to the person who affirms 
it.” 


Again in Jeshankar v. Bai Divali (0) 


the matter arose as follows :—One Lallu 
disappeared in 1903 and in a suit filed in 
1915 the question arose whether Lallu 
was alive or déad in 1913. It was held 
by Macleod, C. J., and Heaton, J., that the 
earliest date at which death coüld be 
presumed was the date when the suit was 
fled. > 

These decisions are binding on us and 
were it not forthe decision of this Court 
next cited' it would have been unneces- 
sary perhaps to discuss the point at 
-any length. In Jayawant Jivanrao v. 
Ramchandra Narayan Joshi (2) plaint- 
iff sued to redeem and recover posses- 
sion of mortgaged property. Plaintiff 
sued.as the reversioner of one Shamrao 
admittedly the. owner of the property. 
This Shamrao left him surviving a 
widowed daughter-in-law, Rangubai who 
dealt with the property. It was alleged 


® 32 LA.177; 2 C. L. J. 236; 15 M. L. J. 317; 
7 Bom. L. R. 892; 2 A. L. J. 798; 10 C. W. N. 33: 
33 0.173; 8 Sar. P. C. J. 893 (P. C). 


whether Trimbak: 


that the suit was barred by limitation and 
the burden being on plaintiff it was in- 
cumbent on him to prove that his suit 
which was filed in 1911 was within twelve 
years of Rangubai’s death. In other 
words plaintiff had to prove that Rangu- 
bai was alive in 1899.  Rangubai dis- 
appeared in 1870, and Scott, C. J., appears 
to have held that there was a presumtion 
that Rangubai was dead in 1877. But it 
must be remembered that the finding 
was that the suit was barred, and that 
the result would have been the same had 
the presumption been that Rangubai was 
dead ‘at the date of the suit, for “ it lay 
on the plaintiff to show affirmatively that 


he brought the suit within twelve years 


of the death of Rangubai". The pre- 
sumption that she was dead at the date 
of the suit is quite consistent with her 
death more than twelve years before the 
suit. Upon either view of law plaintiff 
would have failed. The remarks in 
question are, therefore, not authoritative 
upon the point now before us. 

The decisions of the Calcutta High 
Court are clear upon this point. [See 
Fani Bhushan Banerji v. Surjua Kanta Roy 
(9) and Narki Phekiav. Lala Sahu (3)] and 
the Allahabad High Court have adopted 
the same view in a Full Bench decision 
[Muhammad Sharif v. Bande Ali (4)), In 
view of this consensus of authorities the 
law in India must be taken to be settled 
upon this point. It may be remarked 
that the decision of the Privy Council in 
Moolla Cassim v. Moolla Abdul Rahim (8) 
hardly touches the matter. It is clear on 
the judgment of the Original Court and: 
the Appellate Court that the finding of 
fact would have been the same which- 
ever view of section 108 had been adopted, 
and their Lordships of the Privy Councit 
merely accept that finding. l 

It has, however, been argued that in 
England when aman has disappeared for 
more than seven years at the date of a 
suit'à presumption will be made that he 
was dead at the expiry of the first seven 
years. If that were so; it would not 
alone be a sufficient reason ‘for refusing 
to interpret section 108 of the Indian 
Evidence Act according to: its plain 


` (9) 35 C. 25; 11 ©, W. N. 813; 5 C. L. J. 49. 
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meaning. It will, however, be seen that 
the Allahabad High Court in the case 
already cited lias. expressed the view 
that the English Law is the same as the 
law in India upon this point. There is 
a contrary opinion expressed by the Cal- 
cutta High Court in Narki v. Phekia Lal 
Shau (8). The leading English case upon 
the point is In re Phene's Trusts (1) The 
rule to bà discovered from that case is as 
follows: ‘“ The presumtion of law re- 
lates only to the fact of death, and the 
' time of death, whenever...material, must 
be a subject of distinct proof". , This 
rule does not differ from section 108 of 
“the Indian Evidence Act—and that is the 
general rule where no special statutory 
provision exists such as that contained in 
section 494 of the Indian Penal Code or 
in the corresponding English Statute on 
the offence of bigamy. 

The result i in the present case must be 
- that there is a presumption that Rakhma 
was dead at the date'of the suit but that 
the party who wishes the Court to hold 
that he died before Ahilau must estab- 
‘lish the fact by affirmative evidence. In 
other words we are satisfied that Rakhma 
is now dead but we do not know when 
ne died. 

. H. Appeal dismissed. 


MADRAS HIGH COURT. 
. REFERRED Case No. 10 or 1923. ` 
` March 21, 1924. 
nee resent ;-—Sir Victor Murray Coutts 
Trotter, Kr., Chief Justice, and Mr. 
: Justice Wallace. 
Tur COMMISSIONER or INCOME- 
. TAX, MADRAS— REFERRING OFFICER 
. versus 
. Tus NEDUNGADI BANK, Lr». 
“CALICUT zv its SECRETARY— 
RESPONDENT. 

Income Tag Act (XI of 1922), s. 10 (2), (9)-- 
Madras District Municipalities Act (V of 1920), s. 
92-—Income-tax, assessment of—-Tax on companies 
— Business allowance— Amount, deduction of., 

In ascertaining the assessable income, a. tax on 
companies levied under section 92 of the Madras 
District Municipalities Act must be deducted as a 


x 


business allowance under section 10 (2), clause (9), 
of the Income Tax Act. . 

Such a tax as the above is in no sense an income. 
or professional tax. It is a compulsory toll on tx ad- 
ing companies, the payment of which is a condition 
precedent to the exercise of trade within the muni- 
cipal boundaries and, therefore, wholly and exclu- 
sively fór purposes of trade. fp. 455, col. 1.] 

Smith v. Lion Brewary Company, (1911) A. C 
150; 80 L. J. K. B. 566; 104 L. T. 321; 75 J. P. 213; 
558. J. 269; 27 T. L. R, 261; 5 Tax. Cas. 568, Usher's 
Wiltshire Brewary v. Bruce, (1915) A. C. 433; 81 
L. J. K. B 417; 112 L. T. 651; 6 Tax Cas. 399; 59 S. 
J. 144; 31 T. L. R. 104, relied on. 

The Chief. Commissioner of Income Tax, Madras 
v. The Hastern Extension Australasia & China 
Telegraph Company, 63 Ind. Cas. 485; 44 M: 


` 489; 13 L. W. 468; (1921) M. W. N. 296; 40 M. L. J. 


560, Ward & Co. v. Commissioner of Taxes 
of New Zealand, (1923) A.C. 145; 92 L. J. P. C. 
33; 198 L. T. 436; 39 T. L. R. 90, Secretary, 
Board of Revenue v. Muniswami Chetty & Sons, 
77 Ind. Cas. 39; 45 M. L J. 711; 15 L. W. 792; 33 
M. L. T. 122; (1924) ALR (M) 303, distinguished. 

Case stated, under section 66 (2) of 
the Income-Tax Act, by the Commis- 
sioner; Income-tax, Madras, for the 
decision of the question ‘ whether the 
Company's tax levied under section 92 : 
of the Madras. District; Municipalities 
Act V of 1920 must be deducted as a 
business allowance under section 10 (2) 
of the Ineome Tax Act. i 


The Government Pleader, for the 
Government. 
Mr. T. V. Muthukrishna Iyer and. S. 


Chinnaswami, for the Respondent. 


JUDGMENT.—This isa reference 
under section 66 (2) of the Income Tax 
Act, and the question “for decision is 
whether tax on Companies levied under 
section 92 ofthe Madras District Muni-- 
cipalities Act V of 1920 may be deduct- 
ed as a business allowance under sec- 
tion 10 (2) clause 9, of the- Income Tax 
Act. According to section 92 of the 
District Municipalities Act, under the 
notification of . the Chairman, every com- 
pany transacting business within the 
municipality for profit shall pay a half- 
yearly tax known as ^ Tax on com- 
panies’ on the scale shown in Schedule 
IV, provided it has transacted business. 
for more than sixty days in the half 
year, Section 16 of Schedule IV -lays 
down the method of ‘assessment, from 
which itis clear thatthe assessti:ent is 
made on the paid-up capital of the 


‘profits or gains? 
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company although in certain cases if 


the Head office or a Branch or Principal . 


Office of the company ‘Is not in ‘the 
municipality, and it is able to show cer- 
tain figures of gross income, the tax on 
the paid-up capital is to some extent 
reduced. The penalty for non-payment 
of this tax is set out in section 30 
and the subsequent sections of Schedule 


IV. It appears quite clear that this is- 


a tax or a toll, not on profits or on 
income, or on profession, since it is 
based not on the amount of profit or 


. salary earned, but on the paid-up capi- 


tal. It is, therefore, in no sense an 
income or profession. tax. It is a com- 
pulsory toll on such trading companies 
without which they are not permitted 
to carry on their trade for more than 
sixty days in any half year. It is not 
strictly a license fee, but it is nearer 
in analogy to that, than it is to an in- 
come-tax. 

That being the nature of thé tax 
or toll levied, the question is whether 
it is a species of expenditure (not 
being in the nature of capital expendi- 
ture) incurred solely for the purpose of 
earning profits or gains. It is clearly 
not in the nature of; capital expenditure, 
since itis not met out of capital and 
does not diminish the capital.’ Is it 
then’.an expenditure for any other pur- 
pose than for the purpose of earning 
We are of opinion 
that itis not. It is not a tax on profits 
or income but a necessary condition 
precedent to any earning of profits. 
It is an impost without paying which 
the firm cannot trade within the muni- 
cipality. 

Arguments by analogy from the 
fast that income-tax may not be deduct- 


ed in calculating the income assessable. 


to Indian income-tax are not of any 
help-in this case since this is in no sense 
an income-tax. The case quoted by the 
Government Pleader, viz, The Chief 
Commissioner of Income-tax, Madras v. 
The Eastern Extension Australasia & 
China Telegraph Company Lid. (1) is, 
therefore, of no assistance. Another case 
quoted by him appears to us equally 

(1) 63 Ind. Cas. 435; 44 M 489; 13 L. W, 468; 
(1921) M. WYN 296; 40 M. L. J. 560, 


party, 


not in point. It is Ward & Co. v. 
Commissioner of Taxes of New Zealand 
(2). Thereit was held that money spent by 
a Brewery Company in printing and dis- 
tributing anti-prohibition literature was 
not "expenditure exclusively incurred 
in the production of the assessable in- 
come " and, therefore, the company was 
not entitled to make the deduction, the 
ground ofthe decision being that such 
expenditure was not incurred in the 
production of the assessable income, but 
was expended with a view to influenc- 
ing publie opinion against taking a 
step which would have partly destroyed 
the earning of profit. In the case, in 
The Secretary Board of Revenue v. 
Munuswami Chetty & Sons (3), a Bench 
of this Court to which one of us was a 
held that expenses for legal 
advice in a dispute between Government 
and the assessee regarding excess profits 
duty andin drawing up an income-tax 
return, could not be legitimately de- 
ducted. This case also does not seem 
to us to'assist the- decision of the pre- 
sent case. The only useful cases 
quoted before us are two English cases 
Smith v. Lion Brewary Co. (4) and 
Ushers Wiltshire Brewary v. Bruce (5) 
both of which support the assessee. These 
were cases decided under the English 
Income Tax Act of 1842 where a phrase 
not dissimilar to the phrase which 
we are now seeking to interpret had to 
be interpreted, namely, “ money wholly 
and exclusively laid out or expended 
for the purposes of such trade.” In the 
former case, a Brewary Company, had in 
order to extend their business acquired 
certain licensed houses, which they let out 
to tenants who covenanted to retail the 
Company's beer. By ‘thus becoming 
landlords of those licensed premises, the 
company had to pay a statutory levy 
imposed by the Licensing Act of 1904, 
section 3, and the question was whether 


such payment could legitimately be de- 


(2) (1923) A. S 145; 92 L. J. P. C. 33; 128 L.,T. 
435; 39 T. L. R. 9 

(3) 77 Ind. oe 39; 45 M. L. J. 711; 18 L. W. 
793; 33 M. L. T. 122; (1924) A. LR. g 205. 

(4) (1911) A. C. 150; 80 L. J. K. B. 565; 101 L. T. 
321; 75 J.P. 273; 55 8. J. 269, 97 T. L. R. 261; 5 - 
Tax. Cas. 568, 
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ducted in the estimate of the balance of 
profits and gains. The House of - Lords 
which consisted of four learned Lords 
“was equally divided and the decision of 
the Court of Appeal in favour of allow- 
ing the deduction was affirmed. One 
of the learned Judges, the Earl of Fals- 
bury, in that’ case lays down asa de- 
ciding factor in the case that a person 
engaging in such a business “ must if 
he carries on that business pay this 
tax; it is the Act of the Legislature 
which makes him pay it, and it is not 
a thing that is open to his own will or 
option”. Another learned Judge, Lord 
Atkinson, called it a compulsory levy 
and described it as an impost, which 
“must necessarily be paid in order to 
set up the. system which’ is found to 
he vital to théir trade prospects to set 
up." In the second case, Usher's Wilt- 
shire Brewary v. Bruce (5), all the five 
learned Judges 
followed the former case. That case 
is: even stronger in the asséssee’s favour 
than the :1911 Appeal Cases case 
[Smith v. Lion Brewary Co. 
was another instance ofa Brewary Co., 
acquiring and letting licensed houses to 
' tried tenants, and it was there laid 
down that even expenses in respect of 
premiums in fire insurances over these 
houses and premiums on insurance 
‘against the loss of their licenses for the 
sale of liquor were legitimate deductions 
in arriving at the assessable income. 
These were both cases of expenses pro- 
perly, though voluntarily, incurred in 
the extension of the trade. . The com- 
panies thought it necessary: for the: ex- 
tension: of their trade that they should 
become themselves the landlords of the 
retailing houses and thereby subjected 
themselves to the compulsory compen- 
sation levy. The present case seems 
to. us an even. stronger one. The pay- 
ment of the compulsory levy to the 
municipality by way of the tax on com- 


panies is not merely for the purpose of. 


extension: of trade but it is a condi- 
tion precedent to the exercise of the 
trade at all within the municipal 
boundaries. 


- (8) (1915) A. C. 433; 8t L. J. K. B. 417;.112 L, T. 
651; 6 Tax. Cas; 399; 59 5. J. 144; 31 T. L, R. 104, . 
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We are therefore, clear that the- 
payment of companies’ tax compulsorily 
levied on this company by the muni- 
cipality is wholly and exclusively for 
purposes of the tradé and that the 
object which that payment accomplishes 
is the same. The answer tothe refer- 
ence, therefore, is that the expenditure 
is incurred solely for the purpose of 
earning profits and gains, and we answer 
accordingly. 1 

Costs of the reference will be 
taxed as on the original side. The 
assessee will get his costs from: Gov-: 
ernment. ' 

Y. N. V. Reference answered in the 
i afirmative. 


MADRAS HIGH COURT. . 
Srconp CIVIL APPEAL No. 1115 or 1921.. 
March 7, 1924. 

Present :—Mr. Justice Krishnan. 
PALANI alias TIRUMENI THEVAN, 
MINOR BY NEXT FRIEND PECHI AMMAL 
—PLAINTIFF—A PPELLANT 

VETSUS S 
SETHU AND OTHERS—DEFENDANTS 
Nos. 1 To 4—RESPONDENTS. 

Evidence Act (I of 1872), s. 112—Presumpiion of 
paternity—Re-marriage of divoreed woman—~Birt 
of child three months later—Paternity of child, 

Under section 112. ofthe Evidence Act, birth 
in wedlock makes a: child legitimate and the 
only ground for disputing its paternity is to 
show that the father, had no access to the 
mother at the time the child was begotten and 
no other exception is allowed. |p. 458, col. 1.] 

The presumption of legitimacy of children 
arises. from birth and not from conception un- 
less non-access at the time of conception is 
proved. . [p. 458, col. 2.] 

Nicholas v. Asphar, 24 C. 216; 12 Ind: Dee. (N. 8.) 
810, not followed. i 

A woman was first married to one S in Octo- 
ber 1903. The marriage was dissolved in May or 
June 1904 and she married again one Tin June 
or July 1904. A child was born to her in Sep- 
tember 1901: 

- Held, that the child must be treated as the lezisi- 
mate child of Tin the.absenos of proof of non- 
access between the woman and T àt the tinie of 
conception. It was immaterial that she was then 
married to another person. [p. 458, col..2,] ee 
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Second appeal, against a decree 
the Court of the Subordinate Judge, 
Madura, in A. S. No. 40 of 1920, 


(A. S. No. 32 of 1920 on the file of 


the District Court, Madura) preferred 
against a decree of the Court of the 
First | Additional District Munsif, 
Madura, in O. 8. No. 124 of 1919, 
- (O. B. No. 23 of 1918 on the file of the 
Court of the Principal District Munsif, 
Madura). : 

Mr. K. V. Krishnaswami Iyer, for the 
Appellant. - i 

. Messrs: C. V. Ananthakrishna Iyer, P. 
S. Narayanasami Iyer and P. S. Rama 
Chandra Aiyar, for the Respondent. 

JUDGMENT.—]n this case an 
interesting question arises for: decision 
regarding the legitamacy of the plaintiff. 
The plaintiff mother Pechi Ammal, was 
first married to one Subramania Thevan 
in September or October 1908. That mar- 
‘riage, it is found; was dissolved in May 
‘or June 1904, and then she’ married 
again one Tirumeni Thevan in June or 
July 1904. The plaintiff was born. to 
her in September 1904. These are the 
findings of fact by the lower Courts. 

The question that has to be decided 


is whether on these facts the plaintiff, 


is to be ‘treated as the legitimate son 
of Tirumani Thevan and is entitled .to 
.& share of his properties as the District 
Munsif. has held, or whether he is not 
the son of Tirumeni Thevan but the 
legitimate son of Subramania Thevan 
as the Subordinate Judge seems to 
consider. Pechi Ammal's marriage with 
Subramania Thevan did not prove to 
“be a happy one.  Tirumeni Thevan 
seems to have conceived a great regard 
for her and wasa rival for her affections 
from the very commencement. Subra- 
mania Thevan and Pechi Ammal seem 


to have quarrelled with each other and^ 


she left his protection, and there was 
a criminal case in which Subramania 


© Thevan charged Tirumeni Thevan and ' 


others that. his wife had been enticed 
away by Tirumeni Thevan for the 
“purpose of illicit sexual intercourse with 
her. Iun that case, however, the accused 
were discharged ; thereupon Subramania 
Thevan divorced his wife. The District 
Munsif has held that Tirumeni Thevan 
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is really the father of the plaintif and 
that he had access to Pechi, at the time 
the child was begotten, even though she 
was the wife of Subramania Thevan. 
He also refers to evidence which shows 
that Tirumeni Thevan treated the young 
boy as his own son till his death in 
April 1917. f 

The question whether the plaintiff is 
to be treated as the legitimate son of 
Tirumeni Thevan or not seems to me 
to depend entirely upon the language of 
section 112 of the Evidence Act, which 
lays down the rule which really governs 
this case. That section says that: “the 
fact that a person is born: during the 
continuance of a valid marriage between 
his mother and a man” (leaving out 
unnecessary words) “shall be conclusive 
proof that he is the legitimate son of 
that man, unless it can be shown that 
the parties to the marriage had no aécess 
to.each other at any time when he could 
have been begotten." In this case the 
plaintiff was born during the continu- 
ance of a valid marriage between his 
mother and Tirumeni Thevan. The 
section is very clear, and unless non- 
access of Tirumeni Thevan to her is. 
proved at the time when the plaintiff 
could have been begotten, he must 
necessarily be treated as the legitimate 
son of Tirumeni Thevan, for the section 
says that the fact of birth must be taken 
as conclusive proof of the son's legiti- 
macy. A married woman might have 
many paramours, but, the child born to 
her must be treated under section 119 
as the legitimate son of her husband 
and the fact that she has paramours is of 
no account whatsoever, unless her hus- 
band, if he disputes the paternity of the 
child, is able to show that he had no 
access to her at the time of conception, 
The fact that other people had also 
access is not material in considering 
the legitimacy of the child. hat is the 
rule framed by the Legislature, in sec- 
tion 112 and we must follow that rule 
in dealing with questions of legitimacy. 
The difficulty that arises in this case 
is from the fact that at the time con- 
ception must have taken place, the 
plaintiff's. mother was the lawful wife of 
Subramania Thevan. The Subordinate 
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Judge seems to think that because 
she was Subramania Thevan’s lawful 
wife it must necessarily be présumed 
that Tirumeni Thevan had no access 
to her. I am not prepared to adopt 
such a presumption particularly in 


this case where the evidence- points 
the other way; as the District 
Munsif has clearly explained. There 


is absolutely no evidence-as to non-access 
of Tirumeni Theven, at the time the 
child was begotten. Applying section 112 
the question raised in this case must 
be answered in favour of the Munsif's 
view tbat the plaintiff is the legitimate 
son of Tirumeni Thevan. The mistake 
made by the Subordinate Judge is in 
failing to notice that section 112 refers 
to the point of time of the birth of the 
child, as deciding factor and not to 


the time of the conception of that 
child. The point of time of the 
conception of the child, has to be 


considered only to see whether the 
husband had not access to the mother. 
If-he had access, then the child that is 
born must be treated as the child of the 
father. A case Ingestre v. Attorney 
General, seems to have been recently 
‘decided in the same way in England 
where a question exactly similar to 
this arose. I have not been able to refer 
to the case itself, for it seems to have 
been reported only in the Times news- 
paper. 
learned article in 30 Law -Quarterly 
Review which deals with this question. 
The conclusion which the writer of that 
article comes to is that the decision 
makes it clear that the rule, in modern 
English Law, is that birth in, wedlock 
makes a child legitimate and the only 
ground for disputing its paternity is to 
show that the ‘father had no access to 
the mother at the time the child was 
begotten, and no other exception, is allow- 
ed. That seems to be clearly the English 
Law. Section 112 of the Evidence Act 
is really based upon the English rule, 
and its language clearly supports the 
view I am taking that the child born 
in wedlock Should be treated as the child 
-of the father who was then the husband 
of the mother, unless it is shown, that 
he had ng access to the mother at the 
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time of conception, quite irrespective of 
the question, whether the mother was a 
married woman ornot. Itis quite true 
that if the plaintiff had been born with- 

in 280 days after the dissolution of the 
m. of his mother with Subramania 
Thevan and ifshe had not been married 
by the time of his birth the section 
would have made him legitimate son . 
of Subramania Thevan. But those are 
not the facts here. The fact here is 
that ithe mother was married again 
before the child was born. and apply- 
ing the rule of section 112 we must 
necessarily hold that the child is the 
legitimate son of the second husband. 
The rule may be somwhat artificial and 
máy not always correspond with actuali- 
ties in nature. Butit is necessary to 
have a rule like this to avoid unne- 
cessary disputes, as to the legitimacy of 
children and the rule must be worked 
accordin gly to its terms. 


The Subordinate Judge has. relied 
upon a case in Nicholas v. Asphar (1). 
There the learned Judge, no ‘doubt, held 
in somewhat similar circumstances that 
the child should be treated as the 
legitimate child of the first husband 
during the subsistance of whose marriage 
the child was conceived. With great 
respect to the learned Judge who ‘tried 
the case it seems to me that he overlooks 
the exact language of section 112 when 
he says at page 222 that “ There is no 


‘evidence of want of access, and section 112 


of the Evidence Act, in the absence of 
such evidence, regards the presumption 
of legitimacy arising from conception | 
during a valid subsisting marriage as 
conclusive.” In section 112 there is no 
reference tò conception in the first part 
of it. The presumption of legitimacy 


.arises from birth and not from concep- 


tion unless as already stated it can be 
Shown by proof of mnon-aecess that 
conception could not have resulted from 
the ‘connection of the husband with 
the wife. 

In the view I am taking I do not . 
think the second point dealt with by 
the Subordinate Judge, that the child was 


(1) 24 C. 216; 12 Ind. Dec, (N, 8.) 810, 
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the result of Pechi’s adulterous sexual 
intercourse with Tirumeni Thevan and, 
therefore, he is not entitled to inherit 
to him, can be supported either, for the 
section excludes any such allegation or 
proof. The section says that 1 should 
take it as conclusively proved that plaint- 


iff is his legitimate son and the question: 


whether the original connection was 
adulterous. or not does not, arise. Treat- 
ing the plaintiff as the legitimate son 
of Tirumeni Thevan, he is entitled to a 
share.in his property. Considering that 
Tirumeni Thevan, was treating the 
plaintiff all along as his own son, and 
that he knew perfectly well, when he 
married Pechi Ammal that she was a 
` pregnant woman and_yet took no objec- 
tion himself to .the parentage of the 
child and: considering that in all 
possibility Tirumeni Thevan is the real 
father of the child» I-am glad I have 
been able to arrive-at a conclusion in 


favour of the plaintiffs right to inherit . 


tohim. The parties are Maravars, and 
divorces and second marriages of women 
are quite common among them and a 
man is allowed to marry more than one 
wife. There is thus no difficulty of the 
second marriage with Tirumeni Thevan 
being invalid or illegal. 
" The Subordinate Judge in paragraph 
13 of his judgment states that since 
the law presumes chastity of a married 
woman it is impossible to hold that 
Tirumeni Thevan could have had access 
-toPechiAmmal. It seems to me that the 
latter statement of his goes too far. 
Whether there be a presumption or not, 
that a married woman is chaste, a 
presumption for which no authority 
. bas been quoted, itis clear that in the 


circumstances of this case Pechi Ammal | 


was not chaste. She seems to have had 
connection with Tirumeni Thevan while 
she was the wife of Subramania Thevan 
and that was probably the reason for 
her divorce. The question whether he 
had access. or had no access is a. question 


to be decided on the evidence and on . 


the facts proved and not on any presump- 
tions. It was suggested that I should 
callfor a finding from the Subordinate 
Judge on the question of Tirfumeni's 
access to Pechi; but in the state of 
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evidence which has been fully discussed 
by the Distriet Munsif, I think his 
finding is correct and it is not necessary 
to send the case down for.a fresh finding 
as I ean myself find the fact under 
section 103 ofthe Civil Procedure Code. 
There is good reason to find that he 
had access to the woman at the time the 
child was begotten. The decree of the 
lower Appellate Court is reversed and 
that of the District Munsif is restored 
with costs here and in the lower Appellate 
Court. 


Y. N. Y. Appeal allowed. 


CALCUTTA HIGH COURT. 
.APPEAL FROM ORDER No. 87 oF 1923, 
July 4, 1923. 
Present:—My. Justice Rankin and 
Mr. Justice B. B. Ghose. 

SATIS KANTA ROY AND ANOTHER— 
DzgcnEE-HorpERS—PLAINTIFFS— 
APPELLANTS 

versus ` 

JYOTIRUPA DEVI AND OTHERS— 

JuDGMENT-DERTORS—DEFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXIII, 
r. $—Compromise relating to matters outside scope of 
3uit— Procedure—Decree dismissing suit — Execution 
of decree—Direction to parties to abide by terms of 
compromise, effect of. 

Where a compromise is arrived at between the 
parties to a suit, but it comprises matters outside 
the scope of the. suit, the proper procdeure for 
the Court to adopt is to record the whole of the 
compromise and then specifically by its decree to 
declare the enforcement of the particular paris 
that refer to the matters in suit. [p. 461, col. 1.] 

Hemanta Kumari Debi v. The Midnanore Zemin- 
dary Company, 53 Ind. Cas. 534; 47 C. 485; 
M..W. N. 66; 37 M. L. J. 525; 17 ALL. J, 1117; 24 
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both the parties and the’ parties do abide by the 
terms of the solenama.” In an application for 
execution of some of the terms contained in the 
“compromise : 

Held, (1) that the suit having been dismissed as 
the result of the compromise, the decree passed by 
1j Court was not capable of execution; [p. 462, col. 
“Q) that the words “the parties do abide by the 
terms of the solenama”™ were not .intended to 
effect the enforceability of all the terms of the 
compromise in execution, [p. 462, col. 1.] 

Appeal against an order of the Sub- 
Judge, Jessore, dated the 16th January 
1953. — 

Babus D. N. Mitter, M. N. Banerjee 
and N. C. Car, for the Appellants. . 

Babus 5S. C. Sen aud B. L. Mukerjee, 


for the Respondents. 


JUDGMENT. 

Rankin, J.—In this case, the ap- 
pellants desire to establish that a cer- 
tain compromise decree. made on the 
l7th May 1920 with reference to a sole- 
nama is capable of enforcement as a 
matter of execution in that suit and 
that the decision of the learned Subordi- 
nate Judge of Jessore to the contrary 
Should be set aside as being erroneous in 
law. It appears that the respondent who 
was the first defendant in the suit is the 
widow of the brother of the two persons 
. now the appellants who brought the suit 
. as plaintiffs Nos. 1 and 2. The plaint re- 
ferred partly to properties being secular 
properties in which the first defendant 
had the estate of a Hindu widow and 
in which the plaintiffs were at all events 
expectant reversioners. It referred also 
to certain debuttay properties and the 
complaint made as to them was to the 
effect that the defendant No. 1 was not 


properly performing her duties at she- 


bait,.that the deb sheba was not being 
performed properly but that the money 
in which the defendant No. 1 had no 
personal interest and over which the 
claims of the deity were exclusive was 
being devoted to certain private pur- 
poses of her own. Accordingly, the 
plaintiffs brought the suit for the pur- 
pose of obtaining reliefs in diverse 
forms. 
for which tltey pressed was that a 
Receiver might be appointed in respect 
of the properties left hy the defendant's 
husband for the management and pre- 
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servation of the same, for. paying off 
the debts, for carrying on the deb 
sheba and puja and entertaining guests 
and feeding them properly and for pre- 
serving thé income of the debuttar 
properties for its legitimate purpose. It 
was suggested also that if the Court 
found that plaintiffs or either of them are 
fit to be appointed as Receiver or shebait, 
they might be so appointed. That 
being the position, it appears that in May 
1920, the plaint having been presented in 
1919, a solenama was entered into for the 
settlement not only of the matters in 
difference in this suit but also of matters 
in difference in another suit being Suit No. 


. 279 o£ 1919 wherein the present defend- 


ant No. lwas the plaintiff and of various 
other matters. That solenama dealt with . 
great many things. It dealt, for example, 
with the question of adoption, it dealt 
with the question of moveables raised in 
the other suit, it dealt with certain 
buildings and land in a certain village 


‘and comprised apparently all the items 


of dispute that could or did exist be- 
tween the parties. The third paragraph 
appears to be devoted particularly to the 
matter in difference in the suit with 
which we are now concerned. The effect 
was that the lady was to entrust to her 
husband's two brothers the charge of col- 
lection in respect of her share of the 
debuttar property. They were to be 
entitled to exercise rights for the recovery 
of possession. They: were to hold the 
property as trustees or agents of the 
defendant and to perform all the works ` 
of deb sheba with the income of the 
debutiar property and an additional 
item of property. which the defendant 
was to convey to them for the purpose. 


. At the end of the third clause of the : 


solenama, there is a provision that “the 
said Rani shall execute and get register- 
ed within one month from the date of 
the filing of this solenama in favour of 
the said two Kumars the trust deed or 
whatever other deed may be deemed 
necessary in respect of the aforesaid 
debuttar and additional property and 
the kobala in respect of the arrears due. 
If this is not done they shall be com- 
petent to have such a deed executed 
and registered with the ‘assistance of 
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the 'Court." In considering the .solenama, 
it.has to be borne in mind that this is 
not the only maíter as to which fur- 
ther proceedings were looked forward 
to. In paragraph 12, for example, a 
particular claim in the suit in question 
is specifically dealt with: “The said | 
Kumar Satish Kanta and Kumar Jatish 
Kanta,” that is, the plaintiffs, “ give up 
their claim in the Suit No. 295 of 1919 


by the defendant's husband. The said 
‘Rani wil not be competent to destroy 
in any way or entitled to do any act 
injurious to, the property...... If, in future, 
‘there arises any danger for the destruc- 
tion of the said property by her action 
or negligence, then the plaintiffs shall 
be competent to take the assistance of 
‘the "Court"; there is the same phrase 
again for the preservation in respect of: 
the said property or to take any other 
steps in accordance with law. Now, 
‘these being the terms of the solenama 
‘when it was presented to Court, the 
function of the Court was to exercise 
the power conferred by O. XXIII, r. 3, 
Civil Procedure Code, and, under the 
decisions, the correct way or at least one 
- correct way of so :doing would be to 
‘record the whole of the solenama and 
“then specifically by its decree to declare 
the enforcement of the particular parts 
that refer to the ‘matters in suit. The 
"words of the rule are “the Court shall 
order such :agreement to be recorded 
and shall have a .decree in accordance 
‘therewith so far as it relates to the 
suit." This rule has been canvassed in 
two cases to which our attention has 
‘been drawn upon this appeal. The first - 
‘ease is that of Hemanta Kumari Debi 
v. The Midnapore Zemindary Company 
(J), and our attention has been drawn to 
‘the-:observations of the Privy Council’ 
to the effect that the meaning of the 
rule is in substance as I ‘have stated. 
Now, the form of the decree adopted 
in this case was this: ‘‘ The suit com- ` 
ing on for final disposal this day...... 
(1) 53 Ind. Cas. 534; 47 C. 485; (1920) M. W.N. 


66: 37 M. L. 5.525; 17 A. L. J. Ml7; 94 C. W. N. 
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it is ordered that the suit be dismissed 
in aecordance with the terms of the 
solenama filed on behalf of both the 
parties and the parties do abide by the 
terms of the solenama." That is not 
such-a decree as is contemplated by 
O. XXIIL r. 3, Civil Procedure Code. 
Ifitwas intended that upon the parties 
having come to terms the suit was to be 
dismissed, the latter words are plainly 
out of place. If it was intended that 
the parties having come to terms both 
on matters which related to the suit 
and on matters which did not relate to 
the suit and the Court was decreeing 
the enforcement of the terms which did 
relate to the suit, the form of the 
decree is one to which exception can 
be taken. It is possible that the decree 
by the last words used in it can be 


‘interpreted as a decree directing the 


enforcement of the whole ofthe terms 
of the solenama. If that is the view, 
again that is a wrong thing todo ac- 
cording to O. XXIII, 1. 3, Civil Procedure 
Code. The form of tlie decree being 
irregular, it has given rise to a differ- 
ence of opinion which we now have to 
determine upon this appeal. We have 
to consider whether the decree should 
be read as a decree enforcing those 
terms which I have already quoted from 
paragraph 3 of the solenama. In my 
opinion, ib should not be so read and 
those terms cannot be enforced in exe- 
cution under this decree. To begin 
with “it is ordered that the suit be 
dismissed in accordance with the terms 
of the Solenama” is a form of decree 
which prima facie makes it very diffi- 
cult to suppose that the intention was 
that all those many terms should be 
enforced. The position is that the 
plaintiffs, in substance, were applying 
for a Receiver and an injunction. ‘They 
expressly gave up their right to a 
Receiver and they made a bargain which 
involved a different form of procedure 
altogether, namely, that they were to be 
appointed trustees or agents by the lady 
herself. When, thereforey it was said “it 
is ordered that the suit be -dismissed in 
accordance with the terms of the sole- 
nama” that was natural enough in view 
of the fact that the solenama was not 
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giving to the platntiffs any of those 
forms of relief which the plaintiffs ask- 
ed for. That may not be conclusive. 
It is observed by the learned Judge. 
"If none of thereliefs claimed” in the 
suit nor any relief following from or 
ancilliary to the reliefs’ claimed “ are 
granted, the suit should be considered ` 
as dismissed though the plaintiffs may 
be compensated in other ways." That 
general principle seems to me to be too 
wide. But in this case, the form of the 
order is that the suit be dismissed. It 
is very unlikely that an order under 
which so many things have to be en- 
foreed should be framed in- such a 
position. As a matter of fact, there 
are so many things to be done under the 
solenama that execution, even so far as 
relates to the suit, of the terms of the 
solenama would be a protracted business. 
There are a great many applications in 
execution possible under this solenama : 
: even so far as itrelates to the suit. It 
seems to me, therefore, that the learned 
Subordinate Judge is not wrong when 
interpreting this decree in not paying a 
great deal of attention to that expression. 
It is true that the last words "the par- 
ties do abide by the terms of the sole- 
nama" do raise a serious difficulty; but 
I do not think that the learned Judge 
who passed that decree really intended 
or supposed that by his decree he was 
giving a right in his suit to the enfoce- 
ment of all the terms. It is avery extra- 
ordinary decree to be made upon a 
solenama of this sort. The learned 
Judge had before him in.the solenama 
questions of adoption, questions agitated 
in a different suit altogether and certain 
other things. It seems to me that those 
words “the parties do abide by the terms 
of the solenama" must not be regarded 
as intended to effect the’ enforceability 
of all those terms in execution. A deei- 
sion [Soudamini Dasi v. Behari Lal 
Biswas (2)] has been cited to us where the 
Yourt has elucidated the question, in 
what circumstances a particular provision 
in a compromise will be regarded as 
a matter which relates to the suit. The 
learned Vakil forthe appellants has re- 


ferred to that case on the ground that . 


(2) Gl Ind. Cas, 535; 29 C, W, N. 68, 
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here is some little analogy between that 
case 'and the present case. In that case, 
the-plaintifis wanted the sale of certain 
property to be stayed and certain other 
reliefs in respect of the property in suit. 
They got their reliefs under a compromise 
upon the terms that they would execute a 
mortgage-bond in favour of the defend- 
ants within ten days in respect of the 
very property in suit. The Court held 
that in such a case as that it could com. 
pel the execution of the bond under the 
decree. Is that, in principle, a case 


-which affects the present? In my judg- 


ment, it does not, because the first diffi- 
culty in the present case is to find from 
the decree that it purports to enforce the 
solenama at all. -The difficulty is to 
suppose that the decree which directs 
the dismissal of the suit and makes no 
distinction. between one part of this 
solenama and another part was really 
intended.to be a decree for the general 
‘enforcement of the solenama; & decree 


‘which could be upheld only as to parts. ` 


I would interpret this decree in the 
same way as the learned Subordinate 
Judge has done. It was common sense, 


-looking to the multifariousness of the 


solenama and many different matters 
which it comprises, to recite the terms 
in the decree (which would get. rid of 
the question of registration) and then to 
trust the parties to convey out their 
bargain and, if they quarrel, to settle 
their subsequent disputes by litigation 
directed for that purpose in a separate 
suit. In the present case, the lady 
appears to be complaining that the 
solenama was not assented to by her 
in such away as to bind her. -The 
ultimate decision of that question cannot 
be determined in execution and, in this 
case, the effect of the decree of the 


Court below seems. to me to have all - 


the advantages of convenience and, in 
my opinion, that decree has been rightly 
interpreted. In those circumstances, the 
appeal fails and should be dismissed 
with costs, hearing fee five gold mohurs. 
The cross objections, not being insisted 
on, are dismissed and without costs. 

Ghose, J.—I agree. 

Z. K. Appeal and cross- . 

objections dismissed,- 


` 
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'  KHAMISA V. NÀRIMAN RUSTOMJI. 
BOMBAY HIGH COURT. 
First Orvin. APPEAL No. 169 1921. 

. ^ February 9, 1923. i 
Pesent:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Crump. 
HASHAM ISMAYAL walad HAJI. 
KHAMISA —PLAINTIFF—A PPELLANT 
versus 
NARIMAN RUSTOMJI MEHTA— 
DEFENDANT—RESPONDENT. 

Partnership—Suit for dissolution—Conduct of 

plaintiff depriving him of profits—Decree for 
dissolution and accounts—Partnership for fixed 
term—Premature suit for dissolution —Expiry of 
term before hearing of suit—Suit, maintainability 
of—Contract Act (IX of 1872), s. 254—Disputes 
between partners—-Partnership, dissolution of. 


Where a clause in a partnership deed debars 
a partner, on the ground of his conduct, from 


claiming a share in the profits, his suit for dis-. 


solution of the partnership cannot be dismissed 


on the ground that by his conduct he had' 


excluded himself from claiming any relief. A 
decree for dissolution should be given, and if on 
accounts being taken, it is found that there are any 
profits to be divided, then the Court will have 
to consider whether the plaintiff has lost his 
nee under the partnership clause. 

a suit for dissolution: ofa partnership for a 
fixed term, filed before the expiry of the term, 
ifthe term expires before the suit comes on for 
hearing, the question whether the suit was pre- 
mature is of little importance. : ; 

Obiter.—W here it is found that the state of feel- 
ings existing between the partners of a firm renders 
it impossible for the partnership to be continued 
with any advantage, the Court is at liberty to 

- infer that the business of thé partnership cannot 
be carried on ata profit and that it can only be 
carried on at a loss within the meaning of section 
254 (6) of the Contract Act, and to make a decree 
for dissolution of the partnership. 


Appeal against the decision of the First 
Class Sub-Judge, Poona, in Suit No. 587 
of 1919, . 

Messrs. Jinnah and K. H. Kelkar, for 
the Appellant. ; 

Messrs. T. Strangman, H. C. Coyajee, 
and J. R. Gharpure, for the Respondent. 

JUDGMENT.— The plaintiff sued for 
& declaration that the partnership of the 
parties in the firm of Mehta and» Co. 
was, already dissolved or should be dis- 
Solved; for accounts of the stock and 
outstandings of the profits and losses; 
and for à declaration that he was entitled 
to one-half share. in profits and losses 
and for costs, 

The partnership was entered into by 
partnership-deed of 14th July 1915 by 
which the parties agreed that the part- 
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nership was to last from ist’ January 
1915. till 31st December 1919. The 
plaintiffs suit was filed on the 20th 
November 1919 and the suit was pre- 
mature unless he could not bring him- 
self within the provisions of section 254 
of the Contract Act. Various allegations 
and counter-allegations have been made 
in the pleadings and in the evidence and 
from these it is perfectly obvious that 
there was a state of feeling existing 
between the partners which rendered it 

impossible for the partnership to be 
with any advantage. The 

Court was at liberty to infer from that 

that the business of the partnership 

could not be carried on at a profit and 

that it would only be carried on at a 

loss. However that may be, the period 
of partnership term came to an end very 
soon after the suit was filed and long 
before the suit’came on for hearing 
so that the question whether the suit 
was premature was of little importance. 

But the Court refused the plaintiff's 

prayer for dissolution and dismissed the 
suit on the ground apparently that the 
plaintiff by his conduct had excluded 
himself from claiming ‘any of the reliefs 
which the Court might otherwise have 
granted him. We think that that de- 
cision was wrong and thata decree for 
dissolution -should have been passed 
and we now make that decree. It will 
follow that there must be a direction 
for an account of the partnership to be 
taken, and we must remand the case to 
the lower Court for appointing a com- 
missioner to take an account of the 
partnership up to 20th November 1919, 
That account will be the usual partner 

ship account and will set out the assets 
and debts of the partnership, the liability 
of the partners to the partnership and 
the amounts which they had drawn. 
respectively from the assets. When that 
account has been taken it will be known 
whether or not there are any profits left 
to be dividéd among the partners. If 
there are no profits then it will obviously 
be unnecessary to go into ¢he question 
whether the plaintiff is debarred by his 


-conduct in claiming any share in the 


profits under clause 20 of the partnership 
deed. In taking the account if it is 


r 
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SHAMSHER BAHADUR SINGH V. KAILASH BIBI. 


found that there are profits to be divided 
then the question will have to bé con- 
. Sidered by the Court whether the 
plaintiff has lost his right under clause 
20 of the partnership deed to his one 
half-share of the ‘profits and if so, from 
what date, and whether the learned 
Judge's findings on issues Nos. 4 and 5 
should be upheld. The appeal, therefore, 
is allowed with all costs up to date. 
N. H. Appeal allowed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
ExzgouTION or DECREE Appear No. 4 

or 1924. E 
February 28, 1924. 
Present:—Mr. Wazir Hassan, J. C. 
‘SHAMSHER BAHADUR SINGH— 
JUDGMENT-DEBTOR—A PPELLANT | 
versus 
"Musammat KAILASH BIBI—Dscres- 
HOoLDER—RESPONDENT. ` 
Civil Procedure Code (Act V of 1908), s. 50 (2)— 
Compromise between claimants to estate—Money 
paid by some claimants to another, whether “ pro- 
perty of the deceased”—Decree against deceased — 
Money, whether can be attached. 
On J's death appellant took possession of the 
properties belonging to J claiming under an alleged 
-testamentary disposition. J's collaterals disputed 
appellant's claim and a compromise was arrived at 
whereunder appellant agreed to give up J's estate 
on payment of a certain sum of money by the 
collaterals. The latter paid the money into Court 
and. it was attached by the respondent in execution 
of a decree which he held against J : 


Held, that the money paid by J's collaterals to - 


the appellant, although paid to him in recogni- 

' tion of sóme antecedent right in J's estate, was 
not “the property of the deceased” within the 
meaning of sub-section (2) of section 50 of the 
' Civil Procedure Code, and could not, therefore, 
be attached in execution of a decree against J. 
‘.[p. 465, col. 2.] 

Appeal against a decree of the Fourth 
Additional District J udge, Lucknow, 
.dated the 24th October 1993, confirming 

' that of the Munsif; North Lucknow, dated 
the 17th February 1923. 
Mr. Haider Husain, for the Appellant. 


Mr. Bisheshar Nath Srivastava, for 
“the Respondent. 
JUDGMENT.—The respondent, 


Musammat Kailash Bibi, held a decree for 
sum of Rs. 769-4 granted by a Court on 
‘the l0th August 1920 against one Jang 
.Bahádur Singh. Jang Babad Singh 


died on the 9th September 1920. The 
appellant, Shamsher Bahadur Singh, 
claiming to be the. heir. of the deceased 
under an“ alleged testamentary disposi- 
tion, entered into the possession of the 
moveable and immoveable properties 
which had belonged to Jang Bahadur 
Singh in his “life-time. Shamsher 
Bahadur Singh’s status was questioned in 
a suit brought against him by the collate- 
rals of Jang Bahadur Singh. That suit 
was amicably adjusted on the 6th Febru- 
ary 1922 by means ofan application for 
compromise on that date. Under the 
termsof that compromise every ‘particle 
of property that once belonged to Jang 
Bahadur Singh was allotted to his collate- 
rals and asum of Rs.7,300 in cash was 
received by Shamsher Bahadur Singh 


from them. This sum of money has been 


deposited in Court for ‘payment to 
Shamsher Bahadur Singh. While it was. 
lying in the custody of the Court the 
respondent to this appeal took out execu- 
tion of her decree ahd attached a portion 
of it representing the amount’ of that 
decree. Shamsher Bahadur Singh ob- 
jected to this execution on the ground 
that no portion of the money whieh he 
received under the compromise mentioned 
above was liable to satisfy the decree of 
the respondent.’ Both the Courts below 
have held against Shamsher Bahadur 
Singh. In appeal before me his objec- 
tion has been reiterated. 

The determination of the point in- 
volved depends on a proper construction 
of sub-section (2) of section 50 of the Code 
of Civil Procedure. The argument which 
has prevailed in the two Courts below 
and which has been pressed again before 
me on the side of the respondent is that 
Shamsher ` Bahadur Singh received this 


'sum- of Rs. 7,300 in -recognition of his 


antecedent rights in the estate of the 
decéased Jang BahadurSingh and that 
consequently it isa part of his assets-and, 


if it is so, it is agreed that the -attach- 


ment was valid. On the side of the ap- 
pellant it is contended that it may be 
that Shamsher Bahadur Singh received 
this sum of money in recognition of his 
antecedent rights but those rights were 
his own and not that of the deceased. 


‘Jang Bahadur Singh and that. the pró- 


"Vol. 81] 


perty which he received in. recognition 
of those rights was, therefore, his own and 
not that of the deceased. 
' The words of sub-section (2) of sec- 
tion 50 of the Code of. Civil Procedure 
areto my mind clear. They say that 
“a legal representative shall be liable 
only to the extent of the property of the 


‘deceased which has come to. his hands, 


and has not been duly disposed of" 
“The fact that Shamsher Bahadur Singh 
received this sum of money from the 
hands of the rightful successors to the 
estate of the deceased Jang Bahadur 
Singh does not make it the property of 
“the deceased. It was quite open to the 
collaterals to give their own property in 
satisfaction of the claim of Shamsher 
Bahadur Singh, if any, and in this case 
‘it is not argued that the amount of 
money which the collaterals have paid to 
Shamsher Bahadur Singh was either the 
savings of Jang Bahadur Singh or rents 
and profits collected from his property. 
The money was paid before the collate- 
rals could or did enter into the possession 
‘ofany of the assets of the deceased. In 
‘the circumstances the money which they 
paid was their own and the fact that 
‘Shamsher Bahadur Singh received it in 
‘recognition of some right in the estate 
‘would not make it “the property of the 
- deceased" within the meaning of sub- 
‘section (2) of section 50 of the Code of 
Civil Procedure. It may be doubted 
and it is unnecessary to decide in this 
case whether property converted into one 
form different from the form which the 
estate originally represented could be 
called as “the property of the deceased.” 
‘Ishould very much hesitate to call it so. 
The converted property may not be. the 
“property of the deceased yet it may be 
liable for the satisfaction of his debts 
‘ander some other principle of law thin 
‘the principle enunciated in sub-section 
-(2) of section 50 of the Code of Civil 
"Procedure. 
. Itmay be suggested that the person 
holding the property in the converted 
‘form is a trustee in respect ofthe prop- 
‘erty in its original form which had come 
‘into bis hands and it may further be that 
the holder of it is hablé for that reason. 
Another test may be as to whether this 
30 
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money eould be claimed as the property 
of the deceased by those in whom the 
inheritance vested in respect of that 
property after the death of the propositus. 
I donot think it is possible to suggest 
that such a claim could be laid by any 
of the heirs of Jang Bahadur Singh. It 
is true that the motive compelling or in- 
ducing the payment of the sum of 
Rs. 7,300 to Shemsher Bahadur Singh was 
a recognition of his antecedent rights in 
the estate of the deceased Jang Bahadur 
Singh but the fact that that was the motive 
would not make this money which was 
really not the money of the deceased but 
of the collaterals as indicated above “the 
property of the deceased”, 

The appeal must, therefore, succeed and 
itis allowed with costs in both Courts. 
The attachment made by the respondent 


Appeal allowed. 


RANGOON HIGH COURT. . 
Crvin Revision Nos. 91 AND 92 or 


1923. 
December 14, 1923. 
Present:—Mr. Justice Lentaigne. 
K. E. A. K. A. SAHIB & CO.—PrAINTIFF 
—PETITIONER 
versus 
K. M. ADAMSA —DEFENDANT— 
RESPONDENT. 
Civil Procedure Code (Act V of 1008), O. IT, v. 2, 
0. XXIII, v. 1—Withdrawal of suit-—' Formal de- 


Z. K. 


‘fect,’ meaning of—Leave when to be granted— 


Appellate Court, power of—Leave to withdraw 
two suits inorder to consolidate them in one suit. 

The expression “formal defect" in O. XXIII, 
r. 1 (2) (a) of the Civil Procedure Code, must 
be given a very wide and liberal meaning as 
connoting defects of various kinds which are not 
defects affecting the merits ofthe case on sub- 
stantial questions, including equities and estoppels, 
an e arising between the parties. [p. 468, 
col. 2. i 

The provisions of O. XXIII r. (1) (2) of 
the Civil Procedure Code, are intended to autho- 
rise the granting of relief inter alia in cases in which 
the formal defects rendering the relief desirable 
are defects of legal formalities prescribed by the 
Code or other such legal defects, and in suitable 
case relief should be granted whether the defects ` 
arise from a mistake oflaw or from a mistake of 
fact. [p. 467, col. 1.] 

At the same time, a Court ought to be very 
slow to give liberty to bring & iresh suit after 
a case has been heard out on the merits, and an 
Appellate Court ought seldom or never to do so, 
except where an application has been made to the 
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First Court andthe Appellate Court thinks the 
First Court should have granted the application. 
Itis not intended that a plaintiff should have the 
power oftrying out his case and then at the last 
moment asking ‘for leaveto withdraw with per- 
mission to bring a fresh suit. The mere ordering 
of the plaintiff to pay the defendant's costs does 
not compensate the latter for being sued a second 
time. (p. 469, col. 1.] 

Leave may "properly be given to withdraw two 
separate suits in order to enable the plaintiff to 
bring one suit on the whole cause of action in 
order to avoid the bar created by 9 II, r. 2 of the 
Civil Procedure Code. [p. 470, col. 1 

Case-law discussed.” 

Civil revision from the Civil Regular 
Suits Nos. 5744 and 5858 of 19220f the 
Rangoon Small Cause Court. 

JUDGMENT.-—These are two appli- 
cations for revision of two orders passed 
by the Chief Judge of the Court of 
Small Causes, Rarigoon, rejecting two 
applications filed under O. XXII, r. 1, 
sub-rule (2) of the Code of Civil Pro- 
cedure seeking permission to withdraw 
from two suits instituted in that Court 
with liberty to institute a fresh suit in 
respect of the subject-matter of such two 
suits. The order rejecting the applica- 
tions recognises the fact that the object 
of the plaintiff was to consolidate the 
two claims ina single suit which would 
avoid any danger of the second suit be- 
ing held to be barred under the provisions 
of O. II, r. 2, of the Code. 

Both these suits are for the recovery 
of the price of goods alleged to have been 
sold and delivered by the plaintiff firm 
to the defendant, the earlier Suit No. 
5744 having been instituted on the 5th 
September 1922 claiming Rs. 1,200-8-3 
in respect of goods alleged to have been 
delivered between the 9th December and 
the 20th December 1921, and the later 
Suit No. 5858 having ‘been instituted 
only three days later on the 8th Septem- 
ber 1922, claiming Rs. 969-14-6 in res- 
pect of goods alleged to have been 
delivered between the lith January 
and the 2nd May 1922. In each plaint 
. there was an allegation that the original 

bills had been stolen from the Pleader's 
' office on dhe . 19th August 1922; and I 
notice also that the Court-fee stamps in 
both the cases bear entries showing that 
they had been supplied under two con- 
secutive numbers on the same date, the 
19th August 1923, The diaries in the 
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two suits show that they were both fixed 


-for the same date .for first appearance 


of defendant, and for practical purpose 
it may be taken that both suits were in- 
stituted together or almost together. 

If the two suits had been consolidated 
into asingle suit, the total claim would 
have been for Rs. 2,170-6-9 which is 
roughly Rs. 171 in excess of the juris- 
diction of the Court of Small Causes, 
and the plaintiff would have been obliged 
to institute the combined suit in the late 
Chief Court but by doing so he would 
have effected a saving of about Rs. 27 
on his Court-fees. If the plaintiff had 
thought that there was any legal objec- 
tion to his filing the two suits separately 
and that it was necessary to consolidate 
the two claims ina single suit, it was 
also open to him to institute the com- 
bined suit in the Court of Small Causes 
by foregoing Rs. 171 of his total claim 
and as against that small loss there 
would .have been a reduction of about 
Rs. 37 in Court-fees when compared 
with the Court-fees of two suits. From 
these figures it is obvious that the plaint- 
iff would have “been taking a very 
great risk in the hope of a comparatively 
small gain, if he had separated the 
claims into two suits with knowledge 
that there was any legal objection to 
his doing so. 

I refer to the above facts, because 
great stress has been laid on the con- 
tention that plaintiff deliberately institut- 
ed two suits instead of instituting a 
single suit for the combined claim. "That 
term "deliberately" also oceurs in the 
same contention in the order rejecting 
the applications. At the hearing I point- 
ed out that it is very unlikely that the 
plaintiff would have done so mala fide 
with a view to any trickery or otherwise 
with knowledge that he was imperilling 
his second claim, but no argument was 
addressed to me to the effect that such 
imputation should be made against him. 
The contention based on the use of the 
word “deliberately” can, therefore, only 
mean at most that the defendant wishes 
to rely on the maxim ignorantia legis 
non excusat. I am satisfied, however, 
that the above maxim could not help 
the defendant, because in my opinion 
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the provisions of O. XXIII, r. 1 (2), are 
intended to authorise the granting of re- 
lief inter alia-in cases in which the 
formal defects rendering the relief desir- 
able are defects of legal formalities pres- 
eribed by the Code or other such legal 
defects, and thatin suitable case relief 
should be granted whether the defects 
arise from a mistake of law or from a 
mistake of fact. I may also add that 
even if the plaintiff did in fact, realise 
that there wasa doubt as to his legal 
right to institute two suits instead of 
one, I do not think that it would be 
any ground for refusing to allow him to 
correct a bona. fide mistake. 


The above incorrect reliance : on. the 
word "deliberately" is probably due to a 
decision reported as Lukhee Kant Dass 
Chowdhury v. Sumaroodali Tuster (1) in 
which the word “deliberately” appears 
to have been inaccurately used in a 
misleading passage with reference to | 
applications to amend a plaint; but the 
inaccuracy becomes apparent on a close 
examination of the earlier decision re- 
ported as Lakshmibai v. Hari (2), which 
is cited as the authority for the passage 
in, question. The misleading passage 
was apparently intended to be read. in 
an ill-expressed contrast to other passages, 
and it becomes still more misleading 
when itis relied on as an independent 
proposition. ignoring the context. Both 
these - decisions had reference to cases in 
which a plaintiff claiming to be a land- 
lord had sued on a forged lease or on a 
lease which had not been executed by 
the alleged tenant, and when the plaint- 
iff failed on the merits in each case, 
he wished to change the claim into a 
different claim based on title and one 
for damages use and occupation, and 
in each case he was refused that request 
and was told to enforce the new claim 
if the law of limitation allowed, in a 
separate suit on a distinct cause of action. 
The deliberate omission to join distinct 
causes of action in one suit might bea 
point: arising on the facts of those two 
cases, but these decisions obviously can- 
not be a precedent affecting applications 


(1.21 W. R. 208; 13 B, L. R. 243, 
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‘to amend claims on a single cause of 


action. I may add that’ I am likewise 
satisfied that amendments of pleadings 
should equally be allowed in suitable 
cases in order to overcome the effects 
of bona fide mistakes whether of law or 
of fact, and that it does not. matter 
whether the assertions or omissions 
caused by such mistakes were deliberately 
made or not. 


Moreover I am also satisfied that any 
mistake onthe application of the barin 
O. II, r. 2, of the Code to a case like 
that now before me, would not be à 
mere mistake of law but would be'a 
mistake on a question of fact or of mixed 
law and fact. At the hearing 1 pointed 
out that shortly after the orders now 
under review, the question of the appli- 
cation of the bar in O. II, r. 2, to this 
class of eases was considered by & Bench 
consisting of my brother Heald and my- 
self on an appeal from a deeree' of the 
Rangoon Court of Small Causes in the 
ease of Ahmed Sahib & Co. v. M. E 
Pakir Mahomed Rowther (3), and that we 
had come to the conclusion that primü 


-faice each separate order and dilivery of 


‘goods is a separate contract and a separate 
eause of action, but that in some cases 
it may be a question of successive claims 
under a single obligation within the 
terms of the “Explanation” to the rule, 
that is, for‘example, when the successive 
claims arise under the same contract, 
We also pointed outthat it had been 
held in Caleutta thatit was open to the 
parties even in the latter case of a single 
contract to agree that successive claims 
for separate deliveries thereunder should 
be treated as separate contracts and, 
therefore, as separate causes of aotion; 
&nd we pointed out thatin the case of 
successive transactions under’ distinct 
orders there might be either a contract 
or a course of dealing from which an 
implied contract might be inferred, that 
the entire series for a specific period, eto, 
should be treated as a single cause of 
action, but as such had not been estab- 
lished in that case, the bar under O. II, 
r. 2, had not been shown to arise. 


(3) 79 Ind. Cas. 755: 1 R, 004; 2 Bur, L. J. 109; 
(1923) à. T, RAR) 13, 
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From this it is obvious that the ques: 
tion is. mainly a question of fact or of 
mixed fact and law in each case. 
Although I take the above view of the 
law, I may here add that I am also of 
opinion that the more prudent lawyer 
should usually, as a wise precaution as 
far as possible, take the course of greater 
safety by ineluding all transactions up 
to date of suitin a single plaint. 

Both, Mr. Clifton and Mr. Cowasjee, 
who appeared before me on this appli- 
eation appeard to be unaware of that 
decision, and when I suggested that it 
was a ‘matter for their consideration 
whether the above decision might pos- 
sibly render it unnecessary to proceed 
with the. application for withdrawal, it 
was contended by the Advocate for the res- 
pondent-defendant that as the application 
for withdrawal had been made on the 
basis of the existence of the bar, this 
application must proceed on that ‘basis. 

The main contention advanced against 
the granting of the application is ‘based 
on the technical construction of O. XXIII, 
r. l(2, which prescribes as a condition 
precedent.to the. granting of the per- 
mission thereunder, the requirement 
that the Court must be satisfied:— 

(a) that the suit must fail by reason 
of some formal. defect, or . 

(b) that there are other sufficient 
grounds for allowing the plaintiff to in- 
‘stitute a fresh suit for the subject-matter 
of a suit or part of claim. 


The respondent relies also on the de- 
cision of the High Court of Calcutta on 
'the similar wording of section 373 of 
the: Code of 1882 in Kali Prasanna Sil v. 
Panchanan Nandi (4) in- which the 
. learned Chief Justicecited with approvala 
previous decision of Mr. Justice Mooker- 
jee and- expressed the opinion “that 
clauses (a) and (b) of sub-rule (2) have 
to be read together and that the intention: 
is that a ground included in-clause (b) 
must be of the same nature as the ground 
specified ip clause (a), that is to say, it 
must be something ofthe same nature 
as formal defect, and, inasmuch as in 
that case the ground for allowing the 


' (4) 33 Ind. Cas. 670; 44.0. 307; 93 C. L. J.489; 
20 C. W. N. 1000! 
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suit to be started afresh was not be- 
cause there was a formal defect but for 
some other reason, the order was illegal," 
and where he also cited another decision 
in which the learned Chief Justice Sir 
Lawrence Jenkins also approved of the 
same rule of construction. 


' It may be here noted, however, that 
beyond holding that the specific g ground 
relied on in each particular casé was 
not a formal defect entitling the plaint- 
iff to the relief for the purposes of that 
case, these decisions do not supply any 
express indication as to what is a formal 
defect. But if the rule of construction 
so laid down is kept in view when con- 
Sidering the various instances in which 
the High Courts have held that permis- 
sion was legally granted, it becomes 
obvious that this rule of construction in 
fact emphasises the point that the ex- 
pression “formal defect" must be given a 
very wide and liberal meaning and 
presumbly as connoting defects of 
various kinds which are not defects 
affecting the merits of the case 'on 
substantial questions (including equities 
and estoppels) reasonably . arising: be- 
tween the parties. The expression, as 
used in this rule, appears to be capable 
of such a wide meaning, and it is 


difficult to fix on-any more restricted 


méaning which could have been 
reasonably intended by the Legislature. 
If a wide and liberal meaning. should : 
be given to the expression “formal 
defect" in this rule, Ican find nothing 
in the rule which prohibits the grant- 
ing of relief before the framing of 
issues or before the actual trial in a 
case like that now before me, and I 
am not aware -ofany decision in which 
it has been held that a wide and liberal 
coystruction. of that expression ' should 
not be adopted. I notice, however, that 
Scott, C. J., of the Bombay High Court. 
expressed the view that it is impossible 
to lay down any exhaustive definition 
6f what are sufficient grounds within 
the . meaning: -of section 373 of the 
Code of 1888. See Mahipat Shamla 
v. Nathu Vithoba (5). It appears to 


(5) 4 Ind. Cas. 252; 33 B. 2; 11 Bom. L, R. 
1109. 
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me that the real difficulty and source 
of confusion -in- construing the rule 
arises from the changed situation which 
may develop in the course of the case 
and especially after a decree has been 
passed in the Trial Court by reason of 
new rights or equities arising in favour of 
the defendant, and that in consequence 
defects which would  be' formal 
defects entitling the plaintiff to the relief 
at the early stag ges of the suit, may 
ceasé to be a ground for the relief 
after the decree in the Trial Court or 
even at an earlier stage. It is un- 
necessary to come to a conclusion whether 
in theory such defects have ceased 
to be "formal defects,” or whether they 
have ceased to be the ground or sole 
ground why the suit or part of the 
claim must fail or to be "other suffici- 
ent grounds." On either view, the 
plaintiff would not be entitled to relief 
under the rule after such change in 
the situation. 
_, Sir Henry Richards in the case of 

Jhunku Lal v. Bisheshar Das (6) correctly 
‘points. out that “a Court ought to be 
very slow to give liberty to bring & 
fresh suit after & case has been heard 
out on the merits and probably an 
Appellate Court ought seldom or never 
to do so except where an application 
has been made to the First Court and 
the Appellate Court thinks the First Court 
should have granted the application. 
Ido not think that it ever was intended 
that a plaintiff should have the power 
of trying out his case and then atthe 
last moment asking for leave to with- 
draw with permission to bring a fresh 
suit. The mere ordering of the plaintiff 
to pay the defendant's ‘costs does not 
compensate the latter for being sued a 
second time." Though these "remarks 
were obiter in that case, they appear to 
set out a well recognised rule, though 
opinions may differ as to the stage 
in the suit when it should be held ‘to 
be too late to apply for the relief, 
and the answers to that question may 
depend on other circumstances varying 
in different cases. 

Iam, therefore, of < opinion that decisions 


* (6) 46 Ind. Cas, 71; 40 A. 612; 16 A. L, J. 495. 
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to the effect that an Appellate Court 
had not legally granted the permission 
on a particular ground would not 
amount to an authority to the effect 
that such‘ ground would not have been 
a proper ground for the granting of 
‘such relief if applied for at an early 
stage of the suit in the Trial Court. 
This explanation is a sufficient answer 
to the contention of the respondent 
that .the decision of a Single Judge of 
the High Court at Lahore in Parduman 
Chand v. Ganga Ram (T) isa precedent 
in support of the opposition to the 
applications now in question. In that 
case, a suit for interest only due on 
an alleged mortgage had been' dismis- 
sed in the First Appellate Court on the 
ground that the alleged mortgage had 
not been proved; and the plaintiff 
sought to attack the dismissal of 
suit in & second appeal, with an al- 
‘ternative prayer for revision if a second 
‘appeal did not lie. In the course of 
such application for relief by way of 
second appeal or revision, an applica- 
tion. was also made for leave to with- 
draw ‘the suit -under O. XXIII, r. 1 
(2), of the Code on the ground that the 
plaintiff was afraid that a second suit 
for principal, if brought thereafter, 

might be held to be barred by O. I, 

9 of the Code. The Judge is re- 
corded as holding that—' "This, however, 
is not à suffcient cause for allowing 
the present suit to be withdrawn. The 
plaintiffs having brought the present 
Suit for interest only "the defendants 
have a very good defence to a subse- 
quent suit for principal, namely, that 
it would be barred by O. H, r. 2 
of the Civil Procedure Code, and to 
allow the plaintiffs at this stage to with- 
draw the suit, would be to deprive the 
defendant of that ground of defence.” 


: The head-note to that case is obviously 


couched in too wide terms and the 
real gist of the decisicn lay in the words 
“at ihis stage,’ which I have italicised. 
The defendant had won the case on the 
merits in the lower Appellate Court, 
and the High Court was heing asked 
to deprive the defendant of the fruits 


(7) 66 Ind. Cas. 285. 
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of that victory by means of the belated 
application in a second appeal which did 
not lie or in thealternative in an appli- 
cation for revision. The more recent 
annotated editions ofthe Code do not 
contain’ references to any case deciding 


„the converse tothis decision as regards ` 


the bar in O. I, r. 2, but on re- 
ferring to, an old annotated edition of the 
Code of 1882, I have discovered re- 
ferences to. cases in which the converse 
was decided. In Venkata Shetti v. Ranga 
.Nayak (8), the plaintiff had been allowed 
io withdraw a suit ‘for interest only 
. under a inortgage, and the question 
‘was raised whether his subsequent suit 
. for .prineipal and interest was not barred 
-hy reason, of the previous suit under 
section 43 of the Code of 1882, and the 
High Court at Madras held that— 
obvious intention of the Court which 
made the order was to allow the res- 
pondent to sue for principal and in- 
terest, instead of compelling him to 
proceed with his claim, for interest 
. alone, in which case any second suit 
for the principal would have been met 
by the plea, that the suit is barred by 


section 43. of the Code; and if the con- ` 
were allowed to. 


tention now raised 
pervail, the anomaly would be present- 
ed of an order made by a competent 
Oourt as to a matter within its discre- 
tion to. which ‘order no legal effect 
could be given. Section 373 was pre- 
sumably intended to allow of mistakes 
or omissions being corrected, within 
the diseretion of the Courts concerned, 
and we do.not think it necessary to 
hold that section 43 is a bar to the 
entertainment of the present suit." 

' That decision had reference to a case 
in which the “Explanation” tor, 2 of 


O. If, would be applicable. The deci- . 
sion of the High Court at’ Allahabad 
in Ilahi Bakhsh v. Imam Bakhsh (9) 


relates to another instance ofa case in - 


which permission had been given to 
withdraw a suit in. order to institute a 
later suit containing a claim on the same 
rause of action which had been omitted in 


(8) 10 M. 160; 3 Ind. Dec. (x. s.) 802. 
9) 1 A. 324; 1 Ind. Jur. 561; 1 Ind, Dec. (s. 8.) 
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theprevious suit. Again in the case of 
Mulchand v. Bhikari Das (10), a plaintiff 
who had sued for a share of profits 
arising out of land for three years had 
omitted toinclude the share of profits 
for a fourth year and the case was struck 
off under a Rent Act with leave to in- 
stitute a fresh suit. It was contended 
that the second suit, was barred under 
section. 43 of the Code of 1882 as regards 
the profits for the fourth year, “and 
Straight, J., when rejecting the conten- 
tion, remarked—"I do not see anything 
in the law to prevent the plaintiff from 
bringing the present Suit. At any rate, 
before the case was struck off, he could 
have so amended his plaint, as to have 
included the present claim. If he could 
do so, a fortiori I do not see any reason 
why he should not do thesame in a 
fresh suit.” In the case of Behari Lal 
v. Srimati Baran Mai Dasi (11), the 
plaintiff, had instituted a suit claiming 
rent for certain years but had omitted to : 
include a claim for rent for another year, 
and that suit was withdrawn and liberty 
was granted to institute a fresh suit. It 
was held that the claim in the subsequent 
suit for the omitted year’s rent’ was not 
barred under section 43 of the Code of 
1882, and the High Court at Allahabad 
followed the decision of the Madras 
Court in Venkata Shetti v. Rang ga Nayak 
(8) on that point. 

The cases, which I have dite above, 
appear to be good authoritiés for permit- 
ting the plaintiff to withdraw from the 
two suits nowin question with liberty io 
bring a fresh suit, and no ground has 
been urged before me which w would make 
it inequitable that plaintiff should be 
granted such relief. I can see no reason 
why the plaintiff should not he allowed 
to amend his plaint in the first suit so as 
to ipelude the claim in the second suit, 
though it would be necessary for him to 
forego a portion of that claim to keep it 
within the jurisdiction of the Court of 
Small Causes. That being so, l can see 
no reason why the plaintiff "should not be 
allowed to withdraw the suit and effect 


. ghe amendment to the wider extent in the 


aoi 7 A. 624; A, W. N. (I£85) 129; 4 Ind, Dec. 
8.) 721. 
“an 17 A. 53; 8 Ind. Dee, (N, s.) 358. 
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new suit, and in this view I am fortified 
by the decision of Straight, J., 
the cases cited above. 

Ithas been strongly urged that though 
the second suit might fail y reason ofa 
formal defect under 0. Il, r. 2, the 

same formal defect does not apply to the 
first suit which could be decreed in full 
notwithstanding any defect alleged in the 
ease. So faras. clause (a) of O. XXIII, 
x. 1 (2), is concerned, that might áp- 
pear to be correct as regards the claim as 
originally framed in such suit; but I think 
that the case would come within clause 
(b), when itis admitted or contended by 
the defendant that the cause of action of 
the first suit includes the claim of the 
second suit and that such portion of the 
claim on such cause of action must fail 
if the plaintiff is not given relief under 
O.XXIIL r. 1 (2. An amendment of 
the plaint might save a portion of that 
wi claim but it would not save it 
all. 

Ilikewise do not think that it is neces- 
sary for the Court to go into the question 
under clause (b) as to whether the suit or 
portion of the claim must necessarily fail 
if the permission to withdraw is not 
granted, so long as the Court is satisfied 
that there is a “reasonable apprehension 
that the suit must fail if the permission to 
withdraw is not granted. Moreover, the 
assertion by the plaintiff that the suit or 
portion of the claim must fail by reason 
of such formal defect would in most cases 
amount to an admission which would 
necessarily cause that result. 


For the above reasons, Iam satisfied 
that the plaintiffin the two cases now 
before me had good ground for his 
applications to be allowed to withdraw 
the suits with liberty to bring a fresh 
suit, that such applications were wrong- 
ly rejected owing to & misunderstand- 
ing ofthe law and that the lower «Court 
has acted with material irregularity 
which would result in heavy loss to 
the plaintiff merely because he or his 
Pleader has made a bona fide mistake 
on a-question of fget or of law and fact 
on which the Judges of the Court of 
Small Causes and a Bench of the High 
Court have held divergent opinions. 


in one of. 


. at the form of the instrument. 
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For the above reasons I set aside the 
orders of the lower Coürt refusing the 
leave to withdraw in both the cases; 
and in both the cases I grant the plaintiff 
leave to withdraw the suits with leave to 
institute a fresh suit. 

As regards costs the defendant is en- 
titled to be compensated in costs, and the 
usual practice is to allow a defendant his 
full costs as the condition of allowing the 
withdrawal, but as there is a cross sum 
arising in respect of the costs of this 
revision, it is not advisable that a 
previous judgment should be made a 
condition of withdrawal, but that instead 
the cross amounts be re-adjusted and 
set off pro tanto. I, therefore, allow. the 
defendant his costs in both suits in'the 
lower Court. The  plaintifl-petitioner 
i$, however, entitled to his costs in this 
Court and I allow him the costs of the 
revision in both eases, fixing a Pleader's 
fee of three gold mohurs in each- case, 
making six gold mohurs in all as Pleader's 
fee. 


Z. K. Revision allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 180 
or 1921. 

July 24, 1923. 

Present :-—Justice Sir Asutosh 
Mookerjee, Kt.,and Mr Justice 


Rankin. 
BANK or BENGAL—PrAINTIFF—. 
APPELLANT 
versus 
W. A. LUCAS—DEFENDANT— 
RESPONDENT. 

Stamp Act (TI of 1899), Sch. 1, Arts. 40, 62 (c)-- 
AMortgage—-T'ransyer of mortgage—Stamp | duty— 
Burden of proof —Principal and surety —Security 
given by principal to  surety— Creditor, whether 
entitled to security. 

The burden lies heavily upon those who 
claim against the tenor ofa deed to establish by 
evidence that the real transaction was different 
from the apparent. [p. 474, col. 1.] 

In determining whether an insgrumont is liable 
to duty as a mere transfer of a mortgage or to the 
full duty ofa mortgage, the Court must look at 
the substance of the transaction and not merely 
Lp. 479, col. 2.] 
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A document may, however, be of a mixed charac- 
ier, namely, a transfer of a mortgage as also a new 
mortgage. [p. 476, col. 1.] 

+ But the introduction of anew proviso for redemp- 
tion in the assignment ofa mortgage is not by 
itself sufficient to constitute a new mortgage. [ibid.] 

A creditor can derive no benefit from securities 
given by the principal to the surety, unless he can 
show a direct interest in them by contract or 
under a trust or unless both principal and surety 
are bankrupt. [p, 477, col. 1.] 

Case-law on all points discussed. 


Appeal against a decree of the Sub- 
ordinate Judge, Dacca, dated the 29th 
July 1921. 


Messrs. Langford James, G. B. Mac- 
Nair and Babu Ambika. Pada Choudhuri, 
for the Appellant. 

Babus Dwarkanath Chakravarti, Ra- 
jendra Chandra’ Guha and Bhagir ath 
Chandra Das, for the Respondent. 


JUDGMENT. 

Mookerjee, J.—This is an appeal 
by the plaintiff to enforce a charge upon 
immoveable property for the realisation 
of.a sum of Rs. 78,504-10-2 with interest 
` pendente lite and costs. The transac- 
tions which have led up to this litigation 
are evidenced by four deeds, whose sub- 
stance must he stated concisely for 
the elucidation of the points in con- 
troversy. 

Lucas, the first defendant, is a dealer 
in jute. On the 6th April 1908, he 
executed an equitable mortgage (which 
for the sake of brevity may be called 
A) by deposit of title deeds in favour 
of his broker Thaddeus who financed 
him in his business. On the 8th July 
1910 Lueas executed in favour of Vert- 
annes and Bertram, an English mortgage 
‘(which for the sake of brevity may be 
called B) of the properties covered by 
A. According to the recitals in this 
document, Lucas was indebted to 
Thaddeus under A to the extent of 
Rs. 63,560 approximately. The arrange- 
ment was that the mortgagees should 
be the sole brokers of the mortgagor 
during the continuance.of the security, 
and that they should secure an advance 
of Rs. 50,000e by means of drafts to be 
drawn by one of them in favour of the 
other and to be discounted by the Bank 
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of Bengal On the 26th June 1911 a 
supplemental: indenture of mortgage . 


‘(which for the sake of brevity may be 


called C), was executed. According to 
recitals in this deed, there was due to 
Thaddeus, under A, a sum of Rs. 65,000 
approximately, and to Vertannes and 
Bertram, under B, a sum of Rs.10,755-15. 
The arrangement was that Thaddeus 
should be paid off, the requisite money 
to be provided by the Bank of Bengal 
by way of cash credit to Lucas. A 
promissory note was given by Lucas 
to Vertannes and Bertram and was 
endorsed: by them to the Bank of 
Bengal. The Bank placed Rs. 65,000 in 
the hands of Lucas, and with this sum 
Thaddeus: was fully paid off. Thaddeus 
at the same time executed a deed of 
release in favour of Lucas.  Vertannes 
and Bertram simultaneously executed a 
deed of guarantee in favour of the Bank 
for the sum advanced to Lucas, and 
Lucas executed a deed of further charge 
in favour of Vertannes and Bertram in 
order to enable them to execute the 
deed of guarantee. Bertram died on 
the 27th December 1912, and Letters of 
Administration in respect of his estate 
were taken out by the Administrator- 
General on the 17th January 1913, On: 
the 4th February 1914, a fresh deed 
was executed which for the sake of 
brevity may be called D. "This purports 
to be supplemental to. B and OC, and 
the parties to the document were Lucas 
Vertannes, the  Administrator-General 
and the Bank of Bengal. The document 
was neither. stamped nor attested as a 
mortgage but was treated as a transfer 
of mortgage.  'The recitals show that 
at the time there was due to the Bank 
a sum of Hs. 74,017-1-4, namely, 
Rs. 13,084-13-7 on account of drafts dis- 
counted in conformity with the arrange- 
ments embodied in B, and Rs. 60,932 
on the cash credit opened on the basis 
of C.* The Bank, it is recited, had called 
upon Lucas, Vertannes and the repre- 
sentatives of Bertram to furnish further 
security in respect of this sum. The 
arrangement was that Vertannes and the 
Administrator General should transfer 
to the Bank the, full Benefit of the 
securities created by B and C and that 
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in consideration of such transfer the 
Bank should release Vertannes and the 
representatives of Bertram from all 
liability under the drafts discounted by 
the Bank, as also under the promissory 
note and the guarantee. Lucas bad 
not satisfied the debt due to the Bank; 
thereupon the present suit wasinstituted 
by the Bank on the: 20th December 
1917. Lucas was made the first defend- 
ant. Puisne mortgagees from Lucas, 
the proprietors of:a firm named Gour- 
chandra Das were joined as defendants 
Nos. 2 to 16. Vertannes and the 
Administrator-General were placed on the 
record as pro forma defendants Nos. 17 
and 18. In the plaint as originally 
framed, the claim was founded on D, 
the deed of the 4th February 1914. 
The plaint was, however, subsequently 
amended on the 6th January 1919, so 
as to enable the Bank to take advant- 
age of B and C, the mortgage, dated 
the 8th July 1910 and the 29th June 
1911. The defendants contested the 
claim on every conceivable ground as 
wil appear from the eighteen issue 
raised: i 


. I. Has the plaintiff Bank of Bengal 
cause of action ? 

IL Is the suit maintainable in its 
present form? 

Is the suit for sale based on the 
document of the 4th February 1914, 
maintainable and enforceable against 
the defendant No. 17? Is the deed as 
pleaded by the defendant No. 1 an Eng- 
lish mortgage and is it sufficiently stamp 
ed and attested? Ifso, has this Court 
jurisdietion to entertain the.suit on 
such a mortgage? 

IV. Have the rights, titles and interests 
of the defendants Nos. 17 and 18 been 
legally transferred to the plaintiff Bank? 
If not, can plaintiff proceed with the 
suit ? 

V: Was there. any contract  bet- 
ween the parties relating to the law 
charges? Are they correct and are 
they recoverable in the present suit? 


VI. Was there any contract between 
the parties as to insurance charges? If 
not, is the same maintainable and recover- 
able in the present suit ? 
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VIL Was the plaintiffs agent autho- 
vised to make any payment for insur- 
ance charges and can any such pay- 
ment be a charge on the mortgaged prop- 
erties ? 

VHI. Was there any contract for pay- 
ment of compound interest and is it re- 
coverable ? Is the account annexed to 
the plaint correct ? 

IX. Has the sum of Rs. 7,543-15 
been paid to the defendants Nos. 17 
and 18 by the defendant No. 1? If 
so, is anything due by the defendant 
to the plaintiff under the indenture of 


1910? 


X. Is theaccount contained in the 
document of 1914 correct and due by the 
defendant? Canitbe acharge on the 
mortgaged properties? . 

XI. Is the indenture dated 4th Feb- 
ruary 1914, properly drafted, engrossed, 
signed, and stamped’ with the knowledge . 
of the defendant? Were the properties 
described in schedules A and B mort- 
gaged to the plaintiff Bank ? 

XIL To what relief, if any, is the 
plaintiff entitled ? 

XIII. Did the plaintiff Bank advance 
Rs. 65,000 on the security of the immov- 
able properties to the defendant No. 1? 
If not, ean the Bank enforce the claim 
under law? 

XIV. Was the bond of 1911 legally 


-attested and presented for registration 


and did any consideration pass under the 
same? Can the plaintiff enforce any 
lien under the same ? 

XV. Has the plaintiff acquired a right 
under the deed of 1914 with respect to the 
deed of 1911? 

XVI. Oan the plaintiff enforce the 
lien in respect of the bond of 1908 in 
favour of Thaddeus? Is that lien still 
alive? 

XVII. Is the claim of the plaintiff 
on the basis of pro-note barred by limi- 
tation ? 

XVIII. Should 
non-substitution 
sentatives ofthe defendant No. 
time ? 

The Subordinate Judge hag dismissed 
the suit. On the present appeal, the 
decision of the Subordinate Judge has 
been. assailed as erroneous both on the 


the suit fail for 
of the legal repre- 
12 in 
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facts and inlaw. I shall first consider 
the three. substantial questions of fact 
which have emerged from the argu- 
ments addressed to us, namely, first, was 
the Bank of Bengal the real mortgagee 
under the deed of the 29th June “LL; 
secondly, was the mortgage of the 29th 
June 1911, duly executed and attested; 
and thirdly, was the indenture of the 
4th February 1914 executed by Lucas 
under circumstances which entitle him 
‘to treat it as inoperative in so far as 
he is concerned. In my judgment, the 
conclusions of the Subordinate Judge 
upon each of these points are erroneous 
and cannot be supported. 

As regards the first point,it was argued 
in the Court below that Vertannes and 
Bertram were set up by the Bank as 
ostensible mortgagees, because the 
authorities were anxious to circulnvent 
the provisions of sections 36 and 37 of 
the Presidency Banks Act. This theory 
found favour with. the Subordinate 
Judge, though nosolid foundation was 
laid for such a case in the evidence. 
The Subordinate Judge based his con- 
clusion on this part of the case on mere 
suspicion, contrary to the elementary 
rule that the burden lies heavily upon 
those who claim against the tenor of a 
deed to establish’ by evidence that the 
real transaction was different from the 
‘apparent. The Senior Government 
Pleader very properly declined to support 
the view taken by the Subordinate Judge 
on this matter. 

As regards the second point, the 
Subordinate Judge came to the con- 
clusion that the mortgage of the 29th 
June 1911 had not been duly attested, 
and he relied principally upon the evi- 
dence of Lucas as to what had happened 
at the time of execution. After a care- 
ful study of the evidence of Lucas, I 
have not been able to adopt the con- 
. elusion that he may be unreservedly 
treated as a witness of truth; he is so 
vitally interested in the result of this 
litigation that it would not be safe to 
act upon his assertions without inde- 
pendent cérroboration. With regard to 
the question of attestation, his story, 
taken by itself, is most improbable, 
and no reason was even suggested why 
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a witness of the position of Stapledon, 
a member ofa well-known firm of 
Solicitors, should haveattesteda signature 
whieh had not been made in his pre- 
sence. . Stapledon was first examined 
on eommission on the 12th August 1918 
and the point was then not cleared up. 

The reason is obvious; at that stage, 

the claim was rested solely on the docu- 

ment of the 4th February 1914, and 
no one realised the vital importance of 
the question of attestation of the mort- 
gage of the 29th June 1911 till the 
plaint had been amended on the 6th 
January 1919. Anapplieation was made 
to the Subordinate Judge at the close 

of the trial for leave to examine Staple- 
don. He refused the applieation, as, in 
his judgment, his view upon other 
points in the case rendered the question 
of attestation immaterial; but he did 
record the opinion.that he would have 
been inclined to afford an opportunity 
to the Bank to examine Stapledon if the 
decision of the case had hinged on the 
point. After we had heard arguments 
in this appeal for a considerable time, ' 
we felt convinced that this point. should 
be: eleared up in the interests of justice. 

The original document purports, on the . 
face of it, to have been attested by two 
witnesses, Stapledon and Evenett. Their 
signatures are so placed on the document 
that presumbly they signed after the 
document had been executed in their 


. presence: Binoy Bhusan Roy v. Dhiren- 


dranath De (1). The case was covered 
obviously by both clauses (a) and (b) 
of O. XLI, r. 27 (1) of the Code of 
Civil Procedure. Under clause (a), the 
Appellate Court may allow additional 
evidence if the Trial Court has refused 
to admit evidence which should have 
been admitted. Under clause (b), the . 
Appellate Court may allow additional 
evidenee, ifit requires such evidence to 
enable it to pronounce judgment or for 
any other substantial cause. We decided 
accordingly to examine hoth Stapledon 
and Evenett; the course adopted is sup- 
ported by the decisious of the Judicial 
Committee in ies Issur v. G. I. P. 


(1) 74 Ind, Cas. 118; 38 C, L, J. 114; (1924) A, 
I R. (C) 4 
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Railway (2) and Indrajit Pratap Bahadur 
Sahi v. Amar Singh (3) Stapledon 
and Evenett werethereupon examined, and 
their testimony left no doubt that the 
mortgage deed of 29th June 1911 had 
been duly -attested by them after they 
had witnessed its execution. The res- 
pondents were allowed full opportunity 
to bring forward additional evidence, 
.if they so wished. They intimated that 
they had no desire to rebut this evidence 
on the record as it now stands. I. feel 
convinced that the mortgage of the 29th 
June 1911, was duly executed and attest- 
ed. 


As regards the third point, the Sub- 
ordinate Judge has held that Lucas is 
.not bound by the deed of the 4th Feb- 
ruary 1914. His conclusion is based 
chiefly, if not entirely, upon the assertion 
of Lucas. The story of execution of the 
document by Lucas is by no means con- 
vincing and is not sufficient to support 
& case either of fraud or of undue in- 
fluence. Lucas was a man of business 
and was inno sense-a novice. If it be 
his case that he affixed his signature 
to the deed in the belief that it was 
something other than what it purports 
to be, his evidence does not bear out 
such a theory. The attempt, in such 
circumstances, to take advantage of the 
principle enunciated in the class of cases 
of which Foster v. Mackinnon (4) and 
Carlisle Banking Co., v. Bragg (5) may 
be taken as the types, is futile. Nor is 
foundation laid in the evidence for a 
case of undue influence under the pro- 
visions of the Indian Contract Act; 
there is no question of. confidence re- 


posed and betrayed, much less of domi- . 


nation of his will to obtain an unfair 
advantage over him, within the meaning 
of section 16 which was expounded by 


(2) 34 I. A. 115; 31 B. 381; 9 Bom. L. R. 671; 
11 C. W. N. 721; 6 C. L. J. 5; 4 AL. J. 461; 
17 M. L. J. 347 (P. ©). 

(3) 74 Ind. Cas. 747; 50 I. A. 183; 21 A. L. J. 
551; 4 P. L. T. 447; (1923) A. I. R. (P. C.) 128; 1 
P. L. R. 315; 2 Pat. 076; 33 M. L. T. 933; 43 M. 
L. J. 578; 18 L. W. 798; 95 Bom. L. R. 1259; 28 
C. W. N. 277; 22€. L. J. 318 (P.C). . 

(4) (1869) 4 C. P. 701; 38 L. J. C. P. 310; 20 
L. T. 887; 17 W. R. 1105: 

(5) (1911) 1 K. B, 489; 80 L, J, K. B. 472; 104 
L. T. 121. i 


-2 K. & J. 1; 25 L. J. Ch. 753; 
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Lord Shaw in delivering the judgment 
ofthe Judical Committee in Poosathurat 
v. Kannappa Chettiar (6). The outstand- 
ing fact cannot moreover be ignored that 
since the 4th February 1914, Lucas has 
made no attempt to obtain cancellation 
of the deed of that date, and delay and 
quiescence must throw serious doubts 
upon the genuineness of his defence: 
Alleard v. Skinner (7), Wright-v. Vander- 
plank (8). In my opinion, the endeavour 
of Lucas to wriggle out of the transac- 
tion of the 4th February 1914 is bound 
to end in failure. 

I shall next consider the two substan- 
tial questions of law involved in the 
appeal, namely, first, is the Bank entit]- 
ed to relief on the basis of either the 
identure of the 4th February 1914 or 
the mortgages of the 8th July 1910 and 
the 29th June 1911; and secondly, whe- 
ther Lucas, is, in this suit, entitled to 
re-open the accounts as between himself 
and Vertannes and the representatives of 
Bertram. 

As regards the first question, there 
has been some discussion at the Bar as 
to the exact nature of the indenture of 
the 4th February 1914 which was 
neither stamped nor attested as a mort- 
gage, but was taken to be a transfer of 
a mortgage. It is well settled that in 
determining whether an instrument is 
liable to duty as a transfer only or to the 
full duty of a mortgage, the Court will 
look at the substance of the transaction 
and not merely at the form of the instru- 
ment: City of London Brewery v. 
Inland Revenue Commissioners (9). "Thus 
where a deed was executed by a mort- 
gagor, professing to be a transfer of a 
mortgage for £150 and a security for a 
further advance of £70, on which sum 
the stamp was calculated, upon objection 


. taken that the deed in fact amounted to 


(6) 55 Ind. Cas. 447; 47 L A. 1; 38 M. L. J. 349: 
11 L. W. 455; 18 A. L. J. 344; (1020) M. W N 
317; 2 UP. L. R. (P.C) 62; 22 Bom. L. R. 328: 13 
Bur. L. T. 98; 43 M. 516; 27 M. L. T. 316 (P. C) 

(7) (1887) 36 Ch. D. 145; 56 L. J. Ch. 1052: 57 
L. T. 61; 36 W. R. 251. . 

(8 (1856) 8 De. G. M. & G. 133; 114 R. R. 60 
S 2 Jur. (N. s.) 599; 
4 W, R. 410; 44 E. R. 340. ! 

(9) (1899) 1 Q. B. 121; 68 L. J. Q. B. 62; 47 W, 
R. 216; 79 L. T. 648; 15 T. L. R, 49. ; 
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an original mortgage for £220, as the 
original mortgagee did not execute it, it 
was ruled that it could not fairly be said 
so to operate and that the stamp was 
sufficient: Doe d'Snell v. Tom (10). On the 
other hand, in Barham v. Earl of Thanet: 
(11), where the mortgagee assigned a 
part of the mortgage debt and joined 
with the heir of the mortgagor in con- 
veying part of the mortgage lands to a 
new mortgagee, with a new proviso and 
at a new rate of interest and with a bond 
and a covenant the . transaction was 
regarded as anew mortgage. But it may 
be taken as a general rule that the in- 
troduction of a new proviso for redemp- 
tion in the assignment of a mortgage is 
not by itself sufficient to constitute a 
new mortgage. In the absence, however, 
of a statutory provision like that em- 
bodied in section 27 of the Conveyancing 
Act, 1881, which prescribes forms of 
statutory transfer of mortgage, there 
is no reason why a document should 
not be of & mixed character, namely, 
a-transfer of & mortgage as also a 
new mortgage. In this view, the Bank. 
would be entitled to take advantage of 
the deed of the 4th February 1914 which 
as a deed of transfer of mortgage, does 
. not require attestation; and if any 
question of stamp duty could arise on 
such a view, the defect could be remedied 
‘by payment of penalty. In the events, 
which have happened, the Bank is,. in 
my opinion, entitled to the securities 
held by Vertannes and Betram. If the 
deed of the 4th February 1914 be deem- 
ed inoperative in law, contrary to the 
true intention of all parties, they must be 
relegated to the position they would have 
occupied if that deed had never been 
executed: Surjiram Marwari v. Bar- 
hamdeo Prasad (12). 

Ido not feel called upon to review 
here the history of the development of 
the well-settled rule relating to a credi- 
tor’s right to his surety’s securities. Itis 
sufficient to state that it was held in an 


(10) (1843) 4 Q. B. 615; 62 R. R. 145; 3 G. & D. 
637, 12 L. J. Q! B. 204; 7 Jur. 847; ld M. R. 
1030 . 


(11) (1834) 3 My. & K. 607; 3 L. J. Ch. (N. 8.) 228; 
40 E. R. 9: "E 


. 981. 
(12) 10. L. J. 337. 
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early case, Maure v. Harrison (13) that 
if the principal gave any security to 
the surety for his indemnification, the 
creditor was entitled to the benefit there- 
of. “A bond creditor shall, in this Court, 
have the benefit of all counter-bonds, 
all collateral security given by the 
principal to the surety ; and if A owes 
B money, and he and C are bound for 
it, and A gives C a mortgage or bond 
to indemnify him B shall have the 
benefit of it to recover his debt.” But 
his pronouncement has stood by itself 
and was not accepted by Lord Eldon 
in Ez parte Waring. (14).. The later 
decision In re Walker Sheffield Bank- 
ing Co. v. Clayton (15) shows .that 


‘there is no authorithy for the unquali- 


fied proposition that the principal 
creditor is entitled to the benfit of every . 
collateral security given by the principal 
debtor to the surety, or that, as was said 
in Moses v. Murgatroid (16), all securities 
given by a principal to his surety are 
held in trust. This theory of trust rests 
on the analogy derivable from the 
class of cases where the remedies of a 
creditor against the principal debtor-are 
transferred to a surety who has paid 
the debt (Story on Equity Jurispru- 
-dence, section 638). The application, 
however, of the principle of subrogation, 
as expounded in Gurdeo Singh v. 
Chandrika Singh (17) is by no means 
free from difficulty. In the case where 
the remedies of the creditor are’ trans- 
ferred to the surety, who has paid 
the debt, the payment by the surety 
extinguishes the creditors claim, and 
what he seeks is a' substitution to the 
creditor's remedies against the principal 
‘debtor. Where this does not happen, 
there can be no question of substitution 
proper, for the receipt of the surety's 
securities by a creditor does not relieve 
the surety from liability in case the 
securjties prove insufficient. The relief 
by substitution is extended on the as- 


(13) (1692) 1 Eq. Cas. Abr. 93; 20 Vin. Abr. 102 
. 21 E. R. 904 


(14) (1815) 19 Ves. 345; 13 R. R. 217; 34 E. R, 
46 


- (15) (1892) 1 Oh. 621; 61 L. J. Ch. 234; 66 L T. 
315; 40 W. R. 397. 

16) 1 Johnson N. J. 119. ' 

17) 1 Ind. Cas. 913; 36 C. 193; 5 C. L, J, 611, 
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sumption that the debt has been or is 
to be paid in full, so that further deten- 
tion of the security is against equity. 
Another objection to substitution may 
be found in the fact that the security 
being for the indemnity of the surety, 
he has no right to it till he has been 
damnified by payment; the creditor's 
remedies against the principal debtor, on 
‘the other hand, ripen as soon as there has 
been a refusal to pay. By subrogating the 
-surety to the creditors remedies against 
his debtor, the burden is finally placed 
where it- belongs, and therein lies the 


equity of the transaction. No such object. 


ds attained in doing the converse ofthis, 
where the only result is to place the 
creditor in a position of advantage which 
he cannot claim. The burden in the 
latter case is not always placed where 
it belongs; if the securities are sufficient 
in value, the burden; will take care of 
itself; if they. are insufficient the loss 
will fall, in part at least, on the surety. 
"The view adopted by Lord Eldon in 
‘Ex parte Waring (14) must consequently 
be regarded as well founded on prin- 
ciple, and a creditor can derive no 
benefit from securities given by the 
‘principal to the surety, unless he can 
‘show a direct interest in them by con- 
tract:.or under a trustor unless both 
principal and surety are bankrupt and 
the rule in the decision just mentioned 
‘applies. In this connection reference 
may be made to the decisions in Ex 
parte Rushforth (18), Wright v. Morlay (19) 
Wilding v. Richards (20), Powles v. 
Hergreaves (21), Bechervaise v. Lewis 
(22), Vaughan v. Halliday (23). It is 
' worthy .of note that the rule in Ex parte 
Waring (14) was.not applied in the 
Scotch case, Royal Bank of Scotland v. 


(18) (1805) 10 Ves. 409; 8 R. R. 10; 32 BR. 
03. 
. (19) (1805) 11 Ves. 12 at p. 21; 8 R. R. 69; 32 
E. R. 992 


(20) (1845) 1 Collyer 655; 66 R. R. 234; 14 L. J. 
Ch. 211; 63 E. R. 584. 

(21) (1853) 3 De. G..M. & Q. 430; 98 R. R. 202 
2 Eq. R. 162; 23 L. J. Ch. 
W. R. 21; 43 E. R. 169. 

(22) (1872) 7 C. P. 372; at p. 377; 41 L.J. C. 

. 161; 26 L.'P. 848; 20 W. B. 726. 

Qu (1874) 9 Ch. App. 561; 30 E. T: 741; 22 W. 
R. 886. 
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Commercial Bank of Scotland (24). Ac- 
cording -to the Scotch rule, the surety 


. has no right to the security, except to 


indemnify himself for payments actually 
made; nor have the bill holders any 
direct claim, though both principal and 
surety are insolvent; but if the surety’s 
estate pays a dividend for which it is 
reimbursed out of the security, a new 
general asset is created; thus, incidental- 
ly, in the winding-up of the surety's 
estate, all the creditors derive a certain 


‘benefit from the indemnity fund; what- 


ever may remain ‘of: the latter goes 
back to the principal's estate. I need 
not pursue the point further; for apart 
from these considerations, if the rights 
of the surety have in effect been assign- 
ed to the Bank, as in my judgement 
they have been, the Bank is entitled 
to enforce the remedies available to the 
surety. 

As regards the second point, it is 
plain that Lucas’ is not entitled to re- 
open in the present litigation the 
accounts as between himelf on the one 
hand, and Vertannes and the representa- 
tives of Bertram on the other. The latter 
were, no doubt, made parties as pro 
forma defendants, but the question now 
attempted to be raised was not put in 
issue as against them. It must further 


“be remembered that Lucas must be taken, 


as between himself and the Bank, to be 
bound by the recitals in the: deed of 
the 4th February 1914. 

The result follows that this appeal 
must be allowed and the decree of the 
Subordinate Judge set aside. The suit will 


.be decreed with costs both here and in the 


Court below in respect of the sums 
mentioned in the deed ofthe 4th Feb. 
ruary 1914 (ineluding charges and ex- 
penses) which constitute a first charge on 
the properties covered by the deeds of the 
8th July 1910, and the 29th June 1911. 
The case wil be remanded to the 
Subordinate Judge, with the direction 
that he will take an account of what is 
due to the Bank and draw up a decree 
accordingly. ; 

_Rankin, J.—The fundamental ques- 
tion in this case is a question of law 


ndi (1882) 7 App. Cas. 3066; 47 L. T. 360; 31 W, 


i 
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'and it can be stated and answered first. 

The defendant Lucas is ajute merchant 
and in 1908 a Mr. Thaddeus was his 
broker and financed him in his business 
upon security ofan equitable mortgage 
by deposit of title deeds in terms of an 
instrument dated 6th April 1908. 

On the 8th July 1910 Lucas executed 
an indenture of mortgage over the same 
property in favour of a firm Vertannes 
and Bertram. This recited the mortgage 
of 1908 and stated that there was due 
“to Thaddeus thereon a sum of Rs. 63,560 
or thereabouts. It contained provisions 
that ^ theneeforward Vertannes and 
Betram 
business to the extent of Rs. 50,000 and 
that they should during the subsistence 
of the security, be his sole brokers at a 
commission of 1 per cent. on all his 
sales of jute. 

This mortgage was on 26th June 1911 
followed by a supplemental indenture 
of mortgage which contained the acknow- 
ledgment by Lucas that Rs. 10,755-15-0 
was then due to Vertannes and Bertram 
on the security of 1910, and “that to 
Thaddeus on his prior security the 
amount due was Rs. 65,000 or thereabouts. 
The deed contains an arrangement 
whereby Thaddeus was to be paid off. 
Rapees 65,000 was to be advanced by the 
Bank of Bengal by way of cash credit to 
Lueas. The advance was to be made on 
the security of a promissory note drawn 
by Lucas in favour of Vertannes and 
Bertram and endorsed by them to the 
Bank. Vertannes and Bertram were to 
execute à deed guaranteeing to the Bank 
payment of the balance for the time being 
owing to the Bank by Lucas. 

Accordingly Lucas by this deed of 
191i eovenanted with Vertannes and 
Bertram (1) "that he would on demand 
pay them all monies which they might 
at any time and from .time to time 
be called upon to pay to the Bank 
in respect of the promissory note with 
interest from the date of payment by 
them to the Bank" (2) "and also shall 
and willin@emnify and keep indemni- 
fied the mortgagees from and against 
al claim and demands in respect of 
the said promissory note or the monies 
. payable thereunder” and so forth, 
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The deed then charges all the prop- 
erty already mortgaged and certain 
additional items of property as security 
for the payment to the mortgagees as 
well of all monies which the mortgagees 
may be called upon to pay to the Bank 
under the said promissory note............ 
and all interest for the same monies 
as for the monies secured by the principal 
indenture (of 1910). 


At the end of 1912 Bertram died and 
Lettars of Administration with the Will 
annexed were granted to the Adminis- 
trator-General of Bengal early in 1913. 


On the 4th February 1914 an inden- 
ture purporting to be supplemental to 
tbe mortgage deeds of 1910 and 191i 
was entered into by all parties—the 
Bank, Lucas, Vertannes and the Adminis- 
trator-General. This document was not 
stamped or attested as a mortgage but 
as a transfer of mortgage. The ques- 
tion in hand arises upon this instru- 
ment. . 

It recites that under the arrange- 
ments of 1910 there is now: due tu 
the Bank on drafts discounted, the sum 
of Rs, 13,084-13-7 ; and that there is 
due to the Bank upon the cash credit 
opened in 1911, Rs. 60,932-3-9. It recites 
that the Bank has called ‘upon the 
other three parties to give further se- 
curity for the total sum due Rs. 74,017-1-4 
and- interest accruing. : 

"And whereas it has accordingly 
been agreed that the said Vertannes 
and the Administrator-General should 
transfer the full benefit of the securities 
created (by the deeds of 1910 and 1911) 
to the Bank, to the intent that the 
Bank shall henceforth hold the same: 
as security for the re-payment to the 
Bank on demand of the said sum of 
Rs. 74,017-1-4 and interest thereon and 
that fn consideration of such transfer . 
the Bank should release the said Vert- 
annes and the Administrator-General 
and the estate and effects of the said’ 
Bertram from all claims and demands 
whatsoever under the said drafts ` so 
discounted by the Bank as aforesaid 
and under the said promissory note 
for Hs. 65,000 and the said agreement 
whereby the said Vertannes and Bert- | 
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balance of the said cash credit accounts. 

“Now this indenture witnesseth that 
in pursuance of the said agreement 
and in consideration of the release by 
the Bank hereinafter contained, they, the 
said Vertannes and the Administrator- 
General, hereby grant, convey, transfer 
and assign unto the Bank all those the 
mortgaged premises......... and all the 
estate right title and interest claim and 
demand whatsoever of them the said 

- Vertannes and the Administrator-General 
into and upon the same to have 
and to hold the same unto the Bank 


according tothe nature and tenure there-: 


of subject to such right or equity of 
redemption as the same are now subject 
to by virtue of the, principal indenture 
(1910) and the supplemental indenture 
(1911) on payment by the mortgagor of 
the said sum of Rs. 74,017-1-4 now pay- 
able under the principal indenture and 
supplemental indenture and: all interest 
at the rate aforesaid.” i 

To this instrument Lucas was a party 
and he entered into divers covenants 
with the Bank upon the basis of these 
provisions. 

Now the contention which has suc- 
ceeded in the Court below and has 
been maintained before us has reference 
to the amount due to the Bank upon 
the cash credit secured by the premissory 
note under the arrangement of 1911 
for paying off Thaddeus. This is the 
amount stated in the deed of 1914 at 
Rs. 60,932-13-9, but the question of 
amount is not at the moment relevant. 
The defendant Lucas contends that as 
Vertannes and Bertram never in fact 
paid on their guarantee to the Bank 
- but were released from it by this very 
deed of 4th February 1914 the deed 
transferred nothing to the Bank and 
that for the amount due on the pro- 
missory note the Bank have no security 
whatesoever. Of course if the deed 
had been stamped and attested as a 
mortgage, the Bank would have been 
secured, but as a transfer—so runs 
the argument—it has no effect what- 
ever. Again if the parties had met in 
the Bank parlour and Vertannes had 
paid down the amount outstanding on 
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the note and the Bank's officer had 
said, " At last Lucas now owes you a 
debt and you have security for it. 
You can take back your money if you 
assign your debt and your security to 
me" then a transfer would have hèen 
perfectly correct. But without this 
pantomime nothing, it seems, can be 
effected by a transfer not even with 
Lueas’s consent. 

I do not doubt that for stamp pur- 
poses and for the purposes of section 59 
of the Transfer of Property Act the 
line between a mortgage anda transfer 
must be drawn some where. But why 
draw it here? The debt to the Bank 
upon the promissory note was one 
single debt owed by two persons. 
As between these two one had from the 
other a covenant “to indemnify and keep 
indemnified against all claims and de- 
mands.” The Bank was demanding further 
security which means “our right is to 
have payment: pay; but if you want 
further credit satisfy us and we will 
withdraw our demand.” The principal 
debtor had a duty to the surety to make 
the payment—not only to the Bank 
[Bechervaise v. Lewis (22)]. The Bank, as 
principal creditor, had no right in the 
surety's security.[In re Walker (15)], but 
I fail to see How it can be said that the 
equity of redemption was prejudiced or 
altered by an assignment of the surety's 
rights to the Bank. It was and it remained 
& right to redeem on payment of the 
sum due on the promissory note with 
interest at the rate carried by the note, 
After February 1914 the mortgagor was 
in the circumstances free of any danger 
of having to pay interest to the suretieg 
upon any interest they might be obliged 
to pay to the Bank—that seems to be the 
only possible difference to him but that 
does not make a different equity, 

I proceed now to consider whether 
there is any other reason why the plaint- 
iff Bank should not have a preliminary 
decree in the ordinary form upon the 
mortgage of 1911 which repeats and com- 
prises the mortgage of 1910. This is the 
only question as plaintiffs Counsel has 
stated that no personal decree against 
Lucas would be of any value and no such 
decree is asked for, 
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The defences which remain are—first, 
that the mortgage of 1911 was attested 
by a Solicitor Mr. Stapledon, although he 
was not present when Lucas executed it. 

Secondly, that Lucas signed the deed of 

` 1914 without reading it, and thatit does 
not bind him. Thirdly, that the amount 
due on the 1910 deed to Vertannes and 
Bertram was paid off and that certain 
drafts discounted in 1912 and 1913 have 

. .nothing to do with this deed, Vertannes 
having negotiated them for Lucas with- 
out any security. 

In the Court below there was a further 

' and very remarkable defence to the 
effect that Vertannes and Bertram were 
mere benamidars forthe Bank in respect. 
of the deed of 1911, 2. e., that they had no 
interest of their own in the matter what- 
soever, but were mere nominees of the 

. Bank put up to give a sham guarantee in 
order that the Bank might have the ad- 
vantage of lending Rs. 65,000 to Lucas 
on security of his immovable property 
‘contrary to theterms of the Presidency 
‘Banks. Act. 
held this .defence, as he hasupheld all 
the other defences I have mentioned, but 
the learned and very experienced Vakil, 
who appeared for the defendant Lucas 
in this Court, has very properly declined 
.to support this finding. It is, however, 
somewhat difficult to think that the learn- 
.ed Judge when he came to canvas the 
subsequent transactions of the perties was 
in a position to appreciate their mean- 
“ing or to draw correct inferences of fact. 
‘In particular and with all respect to the 
learned Judge, his estimate of the value of 
the evidence of Lucas séemsto me to be 
demonstrably wrong. Inhis answers to 
interrogatories on 26th May 1918 (cf. also 

his evidence on the 18th July 1921) 
Lucas asserts his entire ignorance as to 

.any deed of guarantee by Vertannes and 

Bertram to the Bank. The plain fact is 
.that for years he had obtained finance 
from his broker: that Vertannes and 
Bertram were to be his sole brokers: 
and that hi$ business was conducted 
accordingly. 

. Coming first to the allegation that Mr. 
Stapledon witnessed Lueas's sig- 
nature to the deed of 1911 without having 
seen him sign, this rests wholly on the 
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word: of Lucas. “ Lucas’s evidence”, 
says the learned Judge, “stands ex parte 
and there is no reason why it should 
not be believed”. Now Lucas may have 
no reason for trying to resist the claim 
of the petitioner Bank: but otherwise 
there seems to be something to consider. 
The learned Judge states that at the close 
of the case à petition was filed asking for 
leave to examine Stapledon: “Had the 
decision of the case hinged on this point 
onlyI would have probably given the 
plaintiff Bank another opportunity after 
mulcting it in costs. Butin the view I 
take of the deed, I do not think it necessary 
and so reject the application ". 

Unfortunately it is necessary to decide 
this question and on this appeal being 
gone into.at some ‘length, we acceded 
after argument to an application that the 
evidence both of Stapledon and Evenett 
should be taken under O. XLI, r. 27 of the 
Code, and stated that we would record 
our reason -in the judgment. In my 
opinion there is on the face of. the 
judgment of the Court below sub- 
stantial cause within the meaning of 
the rule as explained by the Judicial 
Committee in Raja Indrajit Pratap 
Bahadur Sahi v. Amar Singh (3). Ithink 
further that the facts which Ishall short- 
ly refer, constitute substantial cause by 
themselves.: Moreover, if this be regard- 
ed asan exercise of our power under 
the rule mero motu, it seems to be exact- 
ly within the language of Lord Robert- 
son a case “when, on examining the evi- 
dence as it stands, some inherent lacuna 
or defect becomes apparent:" XKessowji's 
case (2). An opportunity was offered to 
the respondents to say whether they 
would want to call other witnesses: they 
did not desire to do so. 

Stapledon's evidence had been taken 
on commission in May 1922, in case at the 
hearing of this appeal leave should be 
given to use it. Evenett was examined 
before us. The original document’ has 
been carefully examined. In it Stap- : 
ledon's signature is above Evenett's. 
Both gentlemen say with perfect frank- 
ness that they make no claim to an 
independent recollection of the occa- 
sion apart from the document. Both 
say that witnessing a signature that he 
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has not seen made, is a thing which 
Mr. Stapledon did not do. Against that 
Mr. Lucas says that in 1911 he did 
not know that two attesting witnesses 
were required for a mortgage, but that 
he can swear that in 1911 Stapledon 
did not see him sign. He is certainly 
very fortunate both as to the circum- 
stance and as to his recollection of 
it. 

Now the credibility of Lucas on this 
point depends not only on the circum- 
stances directly bearing on this issue 
but also on his. evidence and conduct 
as to other matters. 
question of benami already dealt with, 
the Court is asked on the evidence of 
Lucas to accept several remarkable alle- 
gations. That although under the deed 


of 1910 Vertannes had security for all 


discounted bills and for “any advances 
which may be made by the firm for the 
purposes of the said business”, yet in 
1912 Vertannes made himself, liable as 
acceptor on bills toa very large amount 
solely for the benefit of Lucas upon a 
verbal arrangement that they should 
not be covered by thesecurity. That: in 


1914 Lucas at the instance of a Mr. 


Morrison (then an officer of the Bank but 
now in Tasmania or elsewhere) signed 
the deed of:4th February 1914 without 
knowing its contents. That into this 


deed to be executed by. four parties— : 


false statements were put, e.g. that 
Rs. 13,000 was owing under the deed of 
1910 whereas nothing was owing. That 
in spite of repeated “applications to the 
Bank, Lucas never could get them to 
give any particulars of his account or 
to let him see his own pass-book. That 
his admission, in writing—made twice 
over in July 1914 and January 1915— 
was made without any enquiry as to 
whether he did. owe Rs. 76,000 or net. 
That in spite oféhis. extraordinary treat- 
ment over the deed of; 1914, he never 
got a copy of it: it being his practice not 
to take a copy of mortgage deeds. 

Now the learned Judge has referred: to 


a circumstance which showed to him that. 
onan application, to substitute the heirs of, 


one of the puisne mortgagees, Lucas had 
given evidence before the Subordinate 
Judge then in charge of this case and 


al 
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had been disbelieved as a witness to whose 
oral evidence no weight could be attach- 
ed. Having read this previous judg- 
ment with some care, I take leave to 
doubt whether the comments made 
upon it by the Trial Judge are justified. 
'The Trial Judge was well entitled to form 
his own opinion upon Lucas’s evidence 
and if his view had been that not- 
withstanding his interest, his statements 
and his conduct, Lucas was a trans- 
parently honest witness whose word in 
his own favour could safely be aecepted 
to the value of half a lac and more, 
the position of the learned Judge would 
have been tenable atleast in form. So 
too if the presence of direct and cogent 
corroboration had turned the scale, 
This, however, seems to be very far 
from the possibilities in the present 
case. 
Reverting to the evidence upon the 
attestation of the deed of 1911, I note 
first that the mortgages of 1910 and 
1911 were pleaded at length in the plaint 
(20th December 1917). In the first writ- 
ten statement Lucas pleaded (paragraph 
4) that the rights of Vertannes creat- 
ed by the documents of 1910 and 1911 
had not been. legally transferred to the 
plaintiff: also (paragraphs 8 and 9) 
that the debt due onthe deed of 1910 
liad been paid, off. He has in no way 
challenged -the deed of 1911 as a 
mortgage though he challenged the 
deed of 1914. This was in March 1918, 
In August 1918 evidence was taken on 
commission, Mr. Foley, called to give 
formal proof as against the non- appearing 
defendants of the document: of 1910, ‘was 
cross-examined’ on behalf of Lucas and 
his answers in examination-in-chief were 
frequently .objected to. Mr. Evenett, 
called for the same reason to give formal 
proof of the execution of the deed of 
1911, gave (under objecticn) on the 16th 
August 1918 evidence identifying Staple- 
don's signature, Lucas's signature and 
his own. “The document was execut- 
ed by Lucas in my presence." "In cross- 
examination on the 22nd August on 
behalf of Lucas the witness, “who in ` 
the course of practice for 90 years 
must have witnessed hundreds of docu- 
ments, was asked without being given 
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the document to look at, who were 
present. . His answer showed that by 
this time he had forgotton who the wit- 
nesses. to this particular document were 
and in fact he said so frankly. Stapledon 
had given evidence only as to the deed 
of 1914 and had been cross-examined 
only on that. As thé written statement 
at that time contained no denial of the 
entering into the indentures of 1910 and 
1911 and as Lucas had admitted them 
in April in answer to interrogatories, 
cross-examination on his behalf was of a 
fishing character. When the plaintiff 
Bank "desired to amend the plaint so 
as to claim upon the deed of 1914 as 
a transfer only, the applieation was resist- 
ed on the ground that it would be unfair 
to the defendants since the witnesses on 
commission “were none of them cross- 
examined about the bonds of 1910 and 
1911 as the suit was not based on the said 
bond.” (Order Sheet No. 49, 21st Dec- 
ember 1918, Part III, p. 23). 
accepted as a fact by the Judge in mak- 
ing his order as to costs, but "he allowed 
the amendment substantially on the 
ground that the claim was an honest 
claim and “the major portion of the 
claim is admittedly due”. The addi- 
tional written statement of Lucas was 
filed on the 6th April 1920. It is 
mainly occupied with the question of 
benami but by paragraph 7 it pleads 
that the deed of 1911 was not legally 
attested and presented for registration. 
The puisne mortgagees now appear and 
challenge the deeds | of 1911 in particular 
by written statement filed on 17th April 
1920. In July 1921 the case was tried, 
one witness only being called for the 
plaintiffs to prove some facts about 
the Bank account. Lucas was the only 
-witness for the defence. He says that 
Evenett alone was present when he 
signed. “That six months or a year 

ago itstruck me that Stapledon was not 
present. It never struck me to sug ggest 
to my Pleader when  cross-examining 
Stapledon, that he was not present when 
I signed it.” Again “I came to know 
of the law on the "point after amendment 
of the plaint in this case. I did not 


know it before as the question | never. 


arose before. My Pleaders then asked 


wA. - o 
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me about the attestation of all. docu- 
ments." 

So far the facts were before the learned 
Judge when he said that Lucas’s evidence 
stands ex parte and there is no reason 
why it should not be believed. In my 
judgment there is cogent reason. The 
first written statement did in fact ap- 
preciate that the deed of 1914 might be 
relied on as a transfer of rights under 
the deed of 1911. If neither was attest- ` 
ed by two witnesses, there could be no 
mortgage. Lucas plainly did know 
the statutory. requirement for the pur- 


-poses of his original written statement 


filed in March 1918 because the third 
paragraph states it explicitly as regards 
the deed of 1914. The origin of the 
whole matter is in the fact that Mr. 
Evenett on 22nd August 1918, after a 
long examination upon all sorts of 
documents on previous days, was asked 
as to the witnesses present at the 
execution of this document without be- 
ing given the document to look at. It 
is idle to say that the defendant's: case 
was not put to him because on the 
pleadings it was not relevant. He was 
cross-examined. The defendant was 
fishing this very water to see what he 
get. If materials would be ob- 
tained, "the pleadings were plainly not 
going to prevent some case or other 
beihg made if it promised well. No. 
concrete case was:put to Evenett to the 
effect that the deed was executed when 
hei was alone with Lueas, because Lucas 
was rushing off to Dacca, and that no 
witness in the whole of Messrs. Morgan's 
office could be had to sign though the 
power-of-attorney had been mentioned 
in examination-in-chief. Nota word of 
this concrete story is to be discovered, 
in Lueas's own evidence. In my opinion 
the attestation of the deed of 1911 is 
amply proved and both Mr. Stapledon and 
Mr. Evenett are entitled to be absolved 
from a grave charge made against them 
both. 

The second line of defence upon the 
fact is that Lucas signed the deed of 
1914 without reading it and that, there-. 
fore, itis a nullity. I do not understand 
the evidence of. Lucas to suggest that 
he signed something without knowing. 
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even the general. nature of it or the 
properties comprised in it. To his mind 
apparently he was signing a mortgage 
in favour of the ‘Bank presumbly for 
Ris debt to the Bank. Plainly, Vertannes 
had something to do with the matter. 
On 18th April 1915, Lucas gave a second 
mortgage for Rs. 17,868 reciting that “the 
' properties hypothecated to you are mort- 
gaged with the Bank of Bengal." 

This defence was in the original written 
statement. “This defendant was taken 
quite unaware and signed the said 
document at Messrs. Morgon & Co.'s office 
. without even having an opportunity of. 
going through the deed before signing 
the same and that he did so in the be- 
lief. and on the assurance of defendant 
No. 17 (.e., Vertannes) that the facts were 
correctly stated." The evidence of Lucas, 
on which it rests, is. that when the 
parties met at the Solicitor's office, he 
was shown an engrossed deed, that he 
complained to Morrison that he knew 
nothing of its contents, that Morrison 
asked him not to be nasty and dis- 
agreeable, that, Vertannes said that 
everything was all right and that on 
the impression that he would be financed 
by the Bank on signing the deed he 
signed it. That after this the Bank 
never did finance him; that he spoke 
to Morrison about it but made no ap- 
plieation in writing about this to the 
Bank. That he came to know of the 
statements of amount contained in the 
deed only when this suit was brought 
in December 1917. That he never could 
getany particulars of his account: from 
the Bank and after admitting to some 
Rs. 76,000 twice he refused to admit any- 
thing. ; 

Now both Mr. Stapledon and My. Ver- 
tannes were called before the Commis-. 
sioner. The cross-examination wase not 
such as to leave it open to Lucas to 
make the case which he now makes. 
Vertannes was not cross-examined at all 
upon the point; in this case there is not- 
even a pretence of touching on the subject. 
Lucas says he was busy and could not 
remain to instruct his Pleader. Evenett in 
‘the following month (17th March 1914) 
identified Lucas before the Registrar: 
nothing was put to him. 
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The learned Judge seems to think that 
the plaintiff Bank have to prove that 
Lucas read the draft or the deed. If 
he was content to take the statement of 
Vertannes or of Morrison, he may cer- 
tainly prove that they deceived him.. Or 
he may set up a case of domination of 
his will and of undue influence under the. 
Contract Act. But what this case isor why 
itshould be seriously entertained upon 
this evidence, Lwholly fail to see. 

The third séries of findings upon fact 
are to the effect that in February 1914 
nothing was due from Lueas to Vertannes 
upon bills diseounted under the deed of 
1910. That deed did not preseribe who 
should be drawer, drawee and acceptor 
butat first the practice was apparently 
for Vertannes to draw on Bertram, Lucas: 
not being a party. Atthe end of 1912. 
there were a series of drafts drawn by 
Lucas on Bertram in favour of Vertannes. 
All the drafts were discounted with the 
Bank and all were to finance Lucas. On 
all of them Vertannes' and Lucas were 
liable. Lucas says that there was a 
special verbal arrangement whereby his. 
liability to Vertannes was not to he 
covered by the deed of 1910. This is.& 
very definite statement. ‘Vertannes was 
negotiating drafts for me without’ any 
security." Considering what was done 
in February 1914 and later, this requires 
a great deal of explanation on the part of 
everybody. Vertannes is nowhere asked 
as toa bargain of that character, as to 
whether he negotiated drafts without 
security, why he had improper statements 
of liability put into the deed of 1914, 
whether the Bank in taking over his 
security and releasing him knew that 
certain drafts were excluded from a 
security that purported to cover not only- 
drafts but all advances. He is merely 
cross-examined to admit the difference 


in the way the bills were drawn 
and that is all he does admit. 
Moreover, Vertannes’ dead partner 


Bertram was a party to these drafts. 
Why should the Administzator-General 
be allowed to assign contrary to the good 
faith of the matter ? 

: Again an account was put to Vertannes, 
which purports to be a rough statement. 
&nd expressly mentions that it is in- 
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complete. This is, it appears, in the hand- 
writing of a clerk of Vertannes. In it by 
an undated credit put down atthe end, 
Lucas is credited. “By draft Rs. 50,000.” 
. That is quite all right as far as it goes, but 
one mustlook to see what happened to 
the draft—whose it was, whether it was 
met or renewed or dishonoured. This 
account is not an accountof the bills 
under discount. The learned Judge has 
been persuaded that it shows that little 
or nothing was owing under the deed of 
1910 and that the statements in the deed 
of 1914 are outrageously. wrong. He has 
not thought it necessary before finding 
this to take an account of the transactions 
between Lucas and his financing brokers, 
though commission on all local sales 
n pera provided for by the deed of 


The defendant's case as put by his 
learned Vakil, to whose clearness I am 
personally much indebted, is that the 
accounts of the Bank are doubtless all 
right but that: if Vertannes and Bertram 
who were handling the money for Lucas 
retained some of it improperly, then Lucas 
would be liable on the bills to the Bank 
but Vertannes and Bertram could not 
have claimed the full amount under their 
security. -Now theevidence of Lucas 
shows that he knew that Vertannes and 
Bertram had taken Rs. 10,000 under some 
claim or other. This appears to be in July 
and August 1912 (cheques Nos. 389, 390 
in their Bank account, Exhibit 101). He 
says they undertook to pay and he renewed 
the drafts expecting them to re-pay to the 
Bank. He states that he discussed the 
matter with the Administrator General 
whose letter of 14th May 1913 is ih evi- 
dence. Nota word.is put to Vertannes 
about promises .to relieve Lucas as to 
Rs. 10,000 or as to why he drew the money. 

In these circumstances the question is 
whether on the evidence, Lucas is entitled 
as against’ the Bank which took its transfer 
with Lucas’s assent to the deed of 1914, to 
have an account taken as between himself 
and Vertannesand Bertram, ripping up the 
basis on which the transfer was taken by 
the Bank, and going into the whole of the 


general account between Lucas and his. 


brokers. I fail.to see how on these plead- 
jngs and in this suit to which Vertannes 
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and Bertram's estate are only pro forma, 
parties, hé can do anything of the sort and 
lsee nosuch evidence as would justify 
such a course were it possible. 

In my opinion there must be a pre- 
liminary decree declaring the plaintiff 
Bank to be entitled to a first charge upon 
the property comprised in the deeds of 
1910 and 1911 for the sums mentioned in 
the deed of1914 together with interest, 
costs, charges and expenses.. The case 
must go back to the’ Court below to 
havethe necessary account taken. The 
appeal should be allowed as against Lucas 
with costs here and below and with liberty 
to add these to the security. 


Appeal allowed; 


Z. K. 
i ‘Case remanded. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. | 
First Orvir APPEAL No. 19 or 1923. 
February 8,1924. > - 
Present:—Mr. Wazir Hasan, J. C., and 
i Mr. Kendall, A. J.C. 
Babu BANS BAHADUR SINGH— 
PraiNTIFF No. 1—APPELLANT 
versus ` 
Musammat SUKHRAJ KUAR AND 
OTHERS—DEFENDANTS AND Babu HAZARI 
LAL—Puarntirr No. 2—RESPONDENTS. ` 
Limitation Act (IX of 1908), ss. 4, 6, 7, 8—“Pre- 
scribed” in s. 4, meaning of—Minority—Eatension of 
period, commulative, whether permissible. . ' — 
The proper construction of the word “prescribed 
in section 4 of the Limitation Act is “prescribed by 
the Act” and not “prescribed by the First Schedule 
to the Act." [p. 486, col. 1.] : SENS d 
The “period of limitation prescribed for any suit 
within the meaning of section 4 of the. Limitation 
Act, is, therefore, the period prescribed by the First 
Schedule to the Act and by the provisions of sec- 
tions 4 to 26 of the Act, whichever may be appli- 
cable. [ibid.] : : 
Jurawan v. Mahabir Dube, 44 Ind: Cas. 24; 40 A. 
198; 16 A. L. J. 71, referred to, 
Rahmatul Fatima v. Ashraf Ali, 15 Ind. Cas, 439; 
18 O. C. 373, distinguished. i : 
Appeal against a decree of the Sub- 
ordinate Judge, Fyazabad, dated the 4th 
January 1923. . 
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. Messrs. Wasim and L. S. Misra, for the 
Appellant. . i 

Messrs. Bisheshar .Nath and Niamat 

Ullah, for the Respondents. 
. SUDGMENT.—The property in suit 
is a large zamindari property of the value 
of about Rs. 30,000. It originally belong- 
ed to one Babu Man Singh who diéd many 
years ago. Babu Man Singh had a son, 
Babu Bisheshar Bakhsh Singh, who died 
in the lifetime of his father. Musammat 
Sukal Raj Kunwari.is the widow of Babu 
Bisheshar Bakhsh Singh. She obtained 
possession of the property in suit on 
the death of her father-in-law and she 
is still in possession thereof. She is the 
chief defendant to this suit out of which 
this appeal has arisen. The plaintiff 
claims to be the son of Babu Man 
Singh’s daughter, Musammat Jairaj Kun- 
wari. This lady died according to’ the 
plaintiff on the 3lst of May 1898. The 
defendant does not admit that the 
plaintiff is the son of Musammat Jairaj 
Kunwari. But if he is, it would seem to 
follow that the plaintiff became entitled 
to the property in suit on the death of 
his mother. The issue as to whether he is 
or is not the son of Musammat Jairaj 
. Kunwari still remains undecided. The 
only defence with which we are con- 
cerned at this stage of the litigation was 
that the plaintiff's claim for the recovery 
of the property in suit is barred by 
limitation, This defence prevailed in 
the Court below and consequently the 
plaintiffs suit has been dismissed. 

On the 16th January 1904, Binda Singh, 
father of the plaintiff Bans Bahadur 
Singh, was appointed guardian of the 
person and property of the plaintiff by 
the District Judge of Gorakhpur. Babu 
Binda Singh is still alive and isa wit- 
ness in the present case on behalf of 
the plaintiff. In paragraph 4 of ethe 
plaint the plaintiff stated that he attain- 
ed majority on the 3rd of January 1919. 
The suit was instituted on the 3rd of 
January 1922. The plaintiff, therefore, 
claimed that in virtue of the provisions 
of section 8 of the Indian Limitation 
Act, 1908, his suit was within time. The 
efiect of the allegation in paragraph 4 
of the plaint was that the plaintiff fixed 
his date of birth to be the 3rd of Janu- 
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ary, 1898. The defendants did not admit 
the plaintiffs case in respect of the date 
of his birth, nor did they admit that the 
suit was in time even if the 3rd Janu- 
ary 1898 were the date of the plaintiff's 
birth. On the llth September 1922, 
the Court framed a preliminary issue "Is 
this suit within time? and fixed 7th of 
October 1922 for discussion of the said 
issue. On the 7th of October, the plaint- 
iff presented an application to the Court. 
In this application he stated that he was 
born on Miti Pus Sudi, llth Sambat 
1954, day Monday at 56 dand 33 pal 
which corresponded to 4th January 1898, 
5 a.m. and pointed out that the mistake in. 
paragraphs 4 and 5 of the plaint fixing 
the 3rd of January 1919 as the date on 
which he attained his majority arose by 
reason of miscalculation of the English 
date corresponding to the Hindi date. 
He prayed that in paragraphs 4 and 8 
of the plaint the date 3rd of January 
be altered to the 4th of January. This 
application was accompanied with a 
horoscope of the plaintiff. The defend- 
ants opposed this application. On the 
14th of Octobe» 1922, the Court heard 
arguments in respect ofthe prayer in 
the application and allowed the amend- 
ment asked for.. It also allowed the horos- 
cope to be produced. In the order allow- 
ing the amendment, the Court made the 
following observations :— 

“Thus what they (the plaintiffs) really 
ask for is not the introduction of a 
fresh cause of action, but rather a 
change in the date. corresponding to 
the Hindi date which will remain the 
same.” 

We are of opinion that the view taken 
by the Court below as to the effect of 
the amendment was right. Issues were 
then settled on the 20th November 1922. 
Issues Nos. 2 and 3 as framed are as 
follows :— 

“2 Was he (plaintiff) born on the 4th 
January 1898 ? 

3. Is this suit within time ?” 

The Court then fixed 6th ef December 
1922 for evidence on the two issues just 
now mentioned. Finally, the, Court 
decided these issues against the plaintiff 
by its judgment dated the 4th of January 
1933, The result has been, as previously 
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stated, the dismissal of the plaintiff's 
suit. The decree -of the Court below is 
challanged in appeal before us. 

Two questions. were argued at the hear- 

ing of this appeal on behalf of the 
appellant, one of law and the other, of 
fact. It was contended in the first in- 
stance that the 2nd of January 1922 
being a holiday, the present suit was 
within time when it was instituted on 
the 8rd’ of January 1922. This argu- 
ment was founded on the provisions of 
section 4 of the Indian Limitation Act, 
1908. It was further contended that in 
virtue of the provisions of section 12 
of the said Act, the suit was in time 
at all events. This ar gument, of course, 
assumed that the date of birth as ori- 
ginally stated by the plaintiff, that is, 
3rd of January 1898, was the correct date. 
In deciding the -point of law against the 
plaintiff, the Court below has also as- 
sumed that the plaintiff's date of birth 
was the 3rd of January 1898. The 
second line of argument was an attack 
on the, finding of the Court below that 
'the plaintiff was not born on the 4th of 
January 1898. We are satisfied that 
the contention of the appellant on both 
lines of arguments is correct. Section 
4ofofthe Indian Limitation Act is as 
follows :—- 
' “Where the period of limitation pres- 
Gribed for any suit, appeal Or appliea- 
fion expires on à day when the Court is 
closed, the suit, appeal or application 
may be instituted, preferred or made on 
the day that the Court re- opens." 

` The apparent construction of the langu- 
age, of section 4 is, in our judgment, in 
favour of the plaintiff. The respondents’ 
learned Advocate contends, however, that 
the apparent construction is not the real 
construction. The word " prescribed » 
in the said section means "prescribed 
by the First Schedule ofthe Limitation 
Act,” According to that Schedule, the 
plaintiffs suit is clearly barred by time. 
This suit is sought to be saved by the 
combined effect of the provisions of $ec- 
tions 6,and 8 of the Indian Limitation 
Act, 1908. The benefit conferred by sec- 
tion 4 is not intended to apply to such 
suits whoss limitation is saved by the 
provisions of sections 6,7 and 8 of the 
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that Áct. In support of this contention, 
reliance is primarily placed on the 
language of séction 3 of the Act which 
enacts that all suits shall be dismissed 
if they are found to have been institut- 
ed beyond the period of limitation pres- 
cribed by the First Schedule. The con- 
clusion drawn by the learned Advocate, 
therefore, is that the present suit, being ad- 
mittedly beyond the limitation prescribed 
by the First Schedule, should be dismissed. 
We are unable to yield to this contention. 
We think that in the first place the 
proper construction of the word “ pre- 
scribed" in section 4 of the Indian 
Limitation Act, is “prescribed by the 
This construction is supported by 
the proviso attached to section 3 in its 
opening words “ Subject to the provisions 
of sections 4 to 26.” Secondly, the period 
of limitation prescribed for a suit of 
the nature to which the provisions of sec- 
tions 6,7 and 8 of the Limitation Act 
apply, must be taken to be the period 
reckoned on the basis of the time pro- 
vided for by the Schedule and also of the 
provisions of section 8 of the Act. It 
appears to us that if we accept the 
construction which the learned Advocate 
for the respondents contends for, the 
ratio ofthe provisions of sections 6, 7 
and 8 of the Act would be reduced ad 
absurdum. In the case of Jurawan 


v.. Mahabir Dube (1) quoted by 
the respondants' learned Advocate, a 
Bench of the Allahabad High Conrt 


decided that the word “prescribed” in 
section 15 of the Limitation Act refers 
to a period prescribed by the Limitation 
Act. Indeed the provisions of section 3 
of the Act place the matter in contro- 
versy beyond any doubt. Computation 
of the period of limitation prescribed 
by the First Schedule is expressly made 
subject to the provisions of sections 4 to 
26 of the Act. Therefore, a period pres- 
eribéd for a suit, is the period ‘prescribed 
by that Schedule and by the provisions 
of section 4 to 26 whichever may he 
applicable. In the case of Rahmat-ul- 
Fatima v. Ashraf Ali (2) the learned 
Judges had not to consider the effect 
of the opening clause ‘of section 

(1) 44 Ind. Cas. 21; 40 A. 198; 16 A. L. J. 71, 

(2) 15 Ind. Cas. 439; 15 O. C. 373, 
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3. of the Indian Limitation Aot. .In that 
case the question to be conisdered was, 
whether the provisions of section 4 of 
the Indian Limitation Act could be made 
applicable to a suit which fell within 
section 31 of the Act, a section which is 
not embraced by the said. clause. 
For - the same ‘reasons, 
section 12 also applies to this case. 
Tt is conceded that assuming the plaintiff's 
date of birth to be 3rd of J: anuary, 1898, 
and further assuming that the provisions 
of either section 4 or section 12-are 


applicable to this case, the plainitif's’ 


suit is within time. 


We now come to the question of fact: 
“We 


urged in support of the appeal. ~ 
Have already referred to the fact “that 
the plaintiff's father was appointed 
guardian of the person and property of 
his son, the plaintiff, by the District 


Judge of Gorakhpur on the 16th of 


January 1904. The certificate granted 
by that, Court is on the-record Exhibit 1. 
That certificate states that the Court 
appointed Binda Singh father 
plaintiff guardian of the person and 
property of the minor Bans Bahadur 
Singh “till the time. of his minority 
which comes to an end on the 3rd 
January 1919." This statement as to 
the date was obviously founded on the 
application made by the plaintiff's father 
for the appointment of the minor's 
guardian in the column of the date of 
birth. In that application Binda Singh 
stated as follows :— 

| “Pus Sudi llth of 1305 F. correspond- 
ing to 3rd January 1898." 

The defendants themselves have filed 
this application as an exhibit in the 
ease A-6. Binda Singh has also given 
evidence in support of the statement 
made in the application that the plaint- 
iff was born on Pus Sudi llth of 1305 
F. Now this is the Hindi date tò which 
the: plaintiff has. adhered and whith the 
whole of bis evidence now produced 
tends to uphold. © This Sop aahon was 
made on the 28rd of November 1903. 
At that date there was subsisting a long 
period of limitation’ in favour of the 
plaintiffs. claim and, therefore, there 
could be no motive for stating a false 
date in the application. We think that 
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Exhibit A-6 is the safe guide for deter- 
mining the matter in dispute. The 3rd 
of January 1898 stated in the application 
as the corresponding English date, and 
similarly stated before the -amendment 
in the present suit, cannot, in our opinion, 
bė regarded asa true, index as regards 
the date of the plaintiff's birth. The 
decision of their Lordships of the Privy 
Council in the case of Banwari Lal v. 
Mahesh (3) is apposite to the facts of this 
case. ‘In that case the plaintiff had 
stated in plaint the 4th of January ofa 
certain year as the date of his birth. In 
his statement on oath, however, he stated 
that he was born: on the Gth. Lord 
Phillimore in delivering the judgment 
of the Privy Council, made the following 
observations:— 

“He (plaintiff) could not himself kiok 
on which day he was þorn, and if. he 
made some error or mis-statement to this 
very trifling extent, it would not destrcy 
his case. Hi 15 possible, as it was sug- 
gested at the Bar, that he might usuallv 
reckon according to Hindu ‘chronology, 
and may have made some mistake in 
transferring this into an English date”. 

It is agreed that the llth of Pus of 
1305 F. commenced immediately . after 
the midnight following the day. of the 
3rd of January 1898. Whatever may be 
exact time of the plaintiff's birth, he is in 
our opinion certainly entitled to calcu- 
late the entire period covered by the 
date Pus Sudi llth. On a reckoning 
founded on the Hindi date, the plaintiff's 
date of birth would seem, 10 correspond 
to the 4th of January 1898. The learn- 
ed Subordinate -Judge has thrown 
many adverse reflections on the authen- 
ticity of the horoscope filed by the 
plaintiff. In our opinion, the learned 
Judge has drawn more on his imagina- 
tion than on realities. We have ourselves 
examined the original horoscope and 
we find no trace intrinsically of its being 
forged for the purposes of this cage. Tt 
appears to us that the plaintiff originally. 
accepted the English date given in the 
applieatian of his father for the appoint- 
ment of à guardian and in the certificate 

(3).: 49 Ind. Cas. 540; 21 O. C. £28; 41 A. 63; 93 


C: W. N. 577; 6 O. L. J. 168; di) M. W. N. 490; 45 
T.A. 284 (P. C) 
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of guardianship as the'date of his birth 
but subsequently realised that the true 
date of his birth is the Hindi date as 
given in his father's application of the 
23rd November 1903, and the amend- 
ment'sought for was merely a rectifica- 
tion of the corresponding English date. 
The horoscope was produced to support 
the case of réctification. Viewed in 
this light, we do not think that its pro- 
duetion on the 7th of October 1922, 
furnishes any ground ‘for exciting a 
suspicion against its genuineness. It is 
proved by the evidence of Ganesh Dat, 
plaintiffs witness No. 11 who says that 
he prepared this horoscope from the 
date and’ time given to him by the 
people of the plaintiff's family and with 


the aid of the entry as to the plaintiff's: 


birth in the patra for the year in ques- 
tion. This patra had been with him 
for the last 24 years. The plaintiff 
wanted it tobe produced as evidence in 
the case but the Court rejected it. In 
the circumstances, the learned Subordi- 
nate Judge's comment “that the patra 
itself is not on the record" is devoid of 
allreal significance. We have already 
mentioned that the plaintiff's father has 
given evidence in support of the case 
that Bans Bahadur was born on the 11th 
of Pus 1305 F. 
could be no more natural witness to this 
fact than the plaintiffs father. His 
evidence, however, has been discredited 
by the learned Subordinate Judge on 
the ground that he has given too many 


dates as the dates of births, marriages. 


and deaths of other members of the 
family. Whatever may be the value of 
his evidence in relation to such dates, his 
statement in respect of the birth of his 
son, the plaintiff, is corroborated by the 
application made so far back as the year 
1903. Further, it is consistent with the 
documentary evidence which the plaint- 
iff has produced in support of his case. 
There are other witnesses who testified 
to the Hindi. date of the plaintiff's birth. 
We think that our conclusion that the 
plaintiff was born on Pus Sudi Hlth 1305 
F, is amply supported by the application 
already referred to by the horoscope and 
by his fathers evidence in the present 
guit and consequently, we do not think 
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it necessary to discuss the rest of the 
evidence produced by the plaintiff. 
Before we take leave of the case, it may 
be mentioned that the defendants make . 
no statement as to the date of the ‘plaint- 
iffs birth. All that they say is that 
his alleged inother died in 1895 ‘and that 
the ‘plaintiff is not less than 27 years 
old. - 

A subsidiary point was also ‘discussed 
at the hearing of the appeal. It'appears 
from allegations made in paragraph 5 of 
the plaint that the plaintiff Bans Bahadur 
Singh has sold a ‘one-third share of the 
property in suit to one Babu Hazari Lal 
under a deed alleged to have been ;exe- 
cuted on the 30th of December 1921. 
Bans Bahadur and Hazari Lal were 
plaintiffs Nos. Land 2 respectively in the 
Court below, That Court held that in 
any event the transferee’s ‘claim in 
respect. of his one-third is barred by 
limitation. Hazari Lalis not an appel- 
lant before us. He is arrayed ‘in this 
appeal as one of the respondernté. It is 
argued on behalf of the chief respondents 
that this suit should be held by this 
Court to be barred by limitation in 
respect of, the one-third share ot the 
plaintiff No. 2 inasmuch as he has not 
appealed against the decree of the Court 
below. We are not satisfied that the 
argument is a sound one. Plaintiff No. 2 
derives his title from plaintiff No. 1. If 
the claim of plaintiff No, lis barred by 
limitation, his title to the whole of tbe 
property must be deemed to have been ' 
extinguished and the converse proposi- 
tion that if his claim in not barred by 
limitation, it is not barred with respect 
to any portion of the property, is equally 
true in the circumstances of this case. | 
What may be the equities between the 
two plaintiffs or what may be the rights 
of one plaintiff against the other, we are 
notcalled upon to decide at this stage. 
It is clear that the question of title of 
plaintiff No. 1 affects the claim not only 
of that plaintiff but also of the plaintiff 
No.2. Thus it is a matter of common 
interest tothem and one of them could 
appeal against the whole decree as the 
plaintiff No. 1has done. It will be open 
to the Court below to decide hereafter as 
to whether the plaintiff No,2, if he 


Vol. 81] 


INDIAN OASES, 


480 


COMMISSIONER OF INCOME TAX v. BHILLIP SEDDON MELLOR, 


continues to appear as such in these 
proceedings, is entitled to any relief 
separately or not. We, therefore, allow 
this appeal, set aside the decree of the 
Court below-and remand the case to that 
Jourt for decision according to law. 
The costs of both.the Courts hitherto 
incurred by the parties will abide the 
event. 


Z. K. Appeal allowed. 


BÖMBAY HIGH COURT. 
rivi, Rererence No. 22 or 1923. 
| March 6, 1924. 

Present:—Sir Norman Macleod, Kr., 

Chief Justice, and Mr. Justice 

: Shah. 

. ‘Tus COMMISSIONER or INCOME- 
TAX 


versus 
PHILLIP SEDDON MELLOR. 
Income Tax Act (XI of 1922), ss..2 (15), 16, 56— 


“Total income," what is—Partner in registered firm ` 


—Super-tax, assessment how to be 
calculated, 

For the purposes of section 56, of the Income 
Tax Act, “total income” means the total 
amount of income, profits or gains from all 
sources, including (1) certain receipts on which 
an assessee is exempt from paying income-tax, 
and (2) th» amount of tax deducted at the source 
by ae when paying dividends. [p. 490, 
col. 2. : : 

An. assessee whois a partner in a registered firm, 
calculating his total income for the purposes of 
super-tax fora particular year, is bound only to 
include the profits which he actually received from 
the firm in that year, without reference to the 
share which he holds in the firm during the year 
for which super-tax is to be assessed. [ibid.] 

Civil reference made by the Commis- 
sionérof Income Tax, Bombay Presidency, 
under section 66 (2) of the Indian Income 
Tax Act of 1922. 

Mr. Kanga, Advocate General, with 
him Mr. A. Kirke-Smith, Government 
Solicitor, for the Referor. 

Messrs. Campbell and Kania, with him 


Mr. Crawford Bayley & Co., for Mellor. 


JUDGMENT .—-This is a reference 
by the Commissioner of Income Tax 
under section 66 (2) of the Indian 
Income Tax Act of 1922 in the matter of 
the assessment for super-tax of Mr. P, 5; 


0f —Income, 


Mellor. The assessee was a partner in 
Messrs. P. Chrystal & Co., a registered 
firm. For the purpose of income-tax for 
the year 1922-23, the basis of the assess- 
ment was the profits of the year ending 
September 30th 1921. During that year 


.Mr. Mellors share in the partnership 


was three-sixteenths. At the time of 
the assessment for the year 1922-23 
namely, December 6th 1922, the con. 
stitution of the firm had changed, and 
Mr. Mellor had become entitled £o a 
three-eighths share. For the purpose of 
assessment for income-tax, the change 
in the constitution of the firm made no 
difference. The firm was liable to pay 
income tax on the profits of the year 
ending September 30th 1921. If the 
firm had not been registered, then it 
would also have been liable to pay 
super-tax under section 55 of the Act, 
and consequently any new member who 
might have come into the firm since 
September 30th 1921, would be liable as 
a member of thefirm to pay super-tax. 
But as the firm was registered, the firm 
as afirm had nothing whatever to do 
with the payment of super-tax by the 
individuals who constituted the ' firm. 
They would pay the super-tax on their 
total income for the year ending Séptem- 
ber 30 1921. The Commissioner has 
decided that because Mr. Mellor's share 
in the firm at the time of assessment 
for the year 1922-23, was three-eighths 
he was liable to be assessed for super- 
tax on three-eights of* the profits of the 
firm for the year ending September 30th 
1921, although for that yéar his share 
was only three-sixteenths. 

Under section 56 the total income of 
an individual shall for the purpose of 


,Super-tax be the total income ag assessed 


for the purpose of income-tax. By section 
2 (15), total income means the total 
amount of income, profits and gains from 


.all sources computed in the manner laid 


down in section 16. That section only 
lays down that on computing the total 
income certain exemptions allowed in 
previous sections shall be ingluded, and 
dividends shall be. increased by the 
amount of income-tax payable by the 
Company concerned. In other words 
although under the exemptions, tax is 


490 
BALLO ?. RAM KISHAN. 


not payable by, an assessee on certain. 
receipts which are included in the term 
income, profits and gains, those receipts 
must be included, while certain other 
receipts must be increased, when calculat- 
ing the total income. er 
Under section 14 (2) an individual 
shall not be taxed in respect of such an 
amount of the profits or gains of any 
firm, which have been assessed to income 
tax, as is proportionate to his share of 
the firm. Mr. Mellor, therefore, when 
paying income-tax for the year 1922-23 
on his income for the previous year, 
would exclude such an amount of the 
profits in the firm of P. Chrystal & Co., 
as was proportionate to his share in the 
firm. I should have thought it clear that 
he would exclude three-sixteenths of 
the profits and not three-eighths. But if 
the Commissioner's contention for. the 
urpose of calculating super-tax were to 
i Allowed. it must also hold good for the 
purposes of calculating the amount to be 
excluded for the purposes of assessing 
to income-tax: 
The Commissioner, however, has 
omitted to notice that the provisos to 
sub-section (1) of section 7, the provisos 
to section 8 and sub-section (2) of section 
14 and section 15, which contain the 
„exemptions referred to in section 16, 
are rendered by section 58 inapplicable 
to the charge, assessment, collection 
and recovery of super-tax. Nor can sec- 
tion 26 be relevant to the question in 
issue, as it only relates to the question 
on whom the assessment is to be made 
when there has been a change in the 
constitution of a firm, or when a person 
has succeeded to any business, profession 
or vocation. We are, therefore, thrown 
hack on the question: What was Mr. 
Mellor’s total income for the previous 
ear? It is unfortunate that the drafting 
of the Act has rendered it possible for 
the most ingenious arguments to be 


raised on the question, how an individual ' 


partner in a registered firm is to com- 
pute his total income for the purpose of 
super-tax. The definition of tatal income 
in section’ 2 (16) is as inexact as a 
definition possibly can he., Total income 
has to be.computed in the manner laid 
down in section 16; but, as I have 


INDIAN CASES. 


[1924 


already pointed out, section 16 gives no 


direction how the total income has to 
be. computed. All that one can say, is 
that “total income” means the total 
amount of income, profits or gains from 
all sources, including (1) certain receipts 


“On which an assessee is exempt from 


paying income-tax, and (2) the amount. of 
tax deducted at the source by companies 
when paying dividends. The result must 
be that Mr. Mellor in calculating his 
total income for the previous year was 
bound only to include the profits’ which 
he actually received from the firm. 

No question is propounded in the 
reference by the Income Tax Commis- 
sioner but we may take it that we have 
to decide whether his decision included 
in the following words: “Hence in cal- 
culating the total income of an indivi- 
dual, we have to include such an amount, 
of the profits or gains of his firm as is 
proportionate to his ‘share inthe firm " 
is correct. In ouf opinion, the actual 
share which Mr. Mellor held in the firm 
in 1922-23 has nothing whatever to do 
with the assessment for super-tax for that 
particular year, since it could only be 
based on, his total income for the previous 
year, which would only include the pro- - 
fits which he actually received for the 
year ending September 30, 1921, áccord-. 
ing to the share he had then in the firm. 

Josts will follow the event. ih 

Costs to be taxed as on the Original 
Side. Only one Counsel is certified. 

Z.K." 


ALLAHABAD HIGH COURT. 
Stconp CIVIL APPEAL No. 918 or 1921. 
April 19, 1923. 
Present:—Mr. Justice Lindsay and 


. Mr. Justice Sulaiman. 

Musammat BALLO-—PLAINTIFF— 

à APPELLANT i 
VETSUS 


RAM KISHAN AND ANOTHER— 
DEFENDANTS— RESPONDENTS., 
Custom—-Adoption — Daughter's son — Agarwal 
Vaishas. = zm ] 
'The adoption ofa daughter's son is recognised 
by custom among Agarwal Vaishas, | 


> s a joe 
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SHIVPALSING ?, SECRETARY OF STATE FOR INDIA: 


Second appeal from the District Judge, 
‘Meerut, dated the 4th March 1921. i 

Mr. Ibni Ahmad, for the Appellant. 

Mr. S. C. Das and Dr. S. N. Sen, for the 
Respondents. 

JUDGMENT.—This is a plaintiffs 
appeal arising out of a suit for recovery 
of possession of a house and some land- 
ed' property with mesne profits. The 
plaintiff, who is one of the daughters 
of Kesrimal deceased, alleged, that on 
the death of Kesrimal, his estate was 
inherited by his widow, Musammat 
Sohani, who died on the 6th of May 1918, 
and that the plaintiff being the poorer 
of the two daughters, was entitled to 
“inherit the estate in preference to 
Musammat Sunder, the mother of Ram 
Krishna, the principal defendant. On 
behalf of the defendant, it was pleaded 
that he had been adopted by Kesrimal in 
his lifetime some 24 years ago and that 
there was à custom prevailing among the 
Agarwala Vaishas to adopta daughter "Ss 
son, and, further, that the present claim 
was barred by time. 

“Both the Courts below have found 
that the adoption did in fact take place 


and have also accepted the defendant's. 


evidence as establishing the existence of 
the alleged custom. The plaintiff comes 
here in second appeal and urges that 
the evidence adduced to prove the custom 
permitting such adoption is legally in- 
sufficient: 

In support of the custom, the defen- 
dant had relied on extracts of wajib- 
ul-araiz relating to some 13 villages in 
which a general custom to adopt a 
daughters son or a sisters son was 
recited, but there was no specific refer- 
ence to Agarwala Vaishas in them. That 
evidence has not been relied on by either 
of the Courts below. In addition to this 
there were three judgments. In the 
first one the custom was found not to 
have been established. In the sécond 
one the Trial Court found that the custom 
had been proved but on appeal the 
High Court decided the case on another 
ground. Inthe third and the last case, 
the learned Additional Subordinate Judge 
of Saharanpur in an elaborate judg- 
ment found that the custom had ‘been 
ully established, 


He cited 45 instances 


the custom: or that the Courts 
"were not justified in accepting it. 


which had been proved in that case. 
In the present case the defendant’ ex- 
amined some 33 witnesses. Thirty of 
these spoke of the general custom per- 
mitting the adoption of a daughter's 
son prevailing among the Agarwala 
Vaishas and they were able to cite at 
least 34 instances, out of which 20 in- 
stances have been accepted by the Courts 
bélow as being instances where adoption 
either of a daughter's son ora sister's 
son had taken place. Out of these 20 
instances, 11 are instances of the adoption 
of a daughter's son. 

Both the Courts below have accepted 
this evidence and are ofopinion that it 
satisfactorily establishes the custom set 
up by the defendant. We in second 
appeal are unable to hold that this evi- 
dence was legally insufficient to prove 
below 


The result is that the appeal fails 
and is dismissed with costs including 
fees on the higher soale. 

TA E Appeal dismissed, 


BOMBAY HIGH COURT. 
I'trst APPEAL No. 247 or 1922. 
February 14, 1924. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Shah. 
SHIVPALSING BHAGVATSING 
PARDESHI—PLAINTIFT 

versus t 
Tne SECRETARY or STATE ror 


INDIA—DEFEN DANT—RESPONDENT. 

, Bombay Land Revenue Code (Act V of 1879), s. 
65--Application far permission to usc agricultural 
land for non-agricultural purposes—Procedure— 
Final decision mot communicated within three 
months, effect of. ` 

Section 65 of the Bombay Land Revenue Code 
lays down the procedure to be followed by the 
Collector on receipt of an application by an 
occupier for permission to use his agricultural 
Jand for non-agricultural purposes, for instance, 
to build a shed. On receipt of the application 
the Collector must inform the applicant that he 
has received it. He has no furtler powers there- 
after until due inquiry is made. When duc 
inquiry has been made, then he can either grant 
or refuse permission. But the decision either to 
grant or to refuse permission must be sent to the 
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SHIVPALSING t. SECRETARY OF STATE FOR INDIA. 


‘applicant within a period of three months to be 
calculated ‘according to the terms of the section. 
This decision must be a .proper decision after 
due enquiry. Where the Collector refuses the 
application without due inquiry, the applicant, 
‘after three months, will be entitled to act as if 
permission had been granted according to the terms 
of his application. [p. 492, col. 2; p. 493, col. 1.] 

First appeal from the decision of the 
District Judge, Thana, in Suit No. 11 
of 1920. . TD 
. Mr. H.Ç. Coyajee, (with him Mr. W. B. 
Pradhan), for the Appellant. " 

Mr. S. S. Patkar, Government Pleader, 


for the Respondent. 


JUDGMENT.—The plaintiff filed 
- this suit asking for a permanent injunc- 
tion against the defendant, the Secretary 
of State for India in Council, restraining 
him from demolishing the shed standing 
in Survey No. 32, pot No. 3, in the 
village of Vangaon, 
and from forfeiting the said Survey 
No. 32 and for the refund of the 
sum of Rs. 100 recovered as fine from 
the plaintiff by the defendant. The suit 
was dismissed by the District Judge on 
July 31, 1922. - | 

Tt is not necessary for the purpose of 
this appeal to deal with the history of 
the case before October 24, 1915, by 
which date the cattle shed previously 
erected on the ground by the plaintiff 
had been demolished. On October 24, 
-1915, the plaintiff applied to the Col- 
lector for permission to erect a shed in 
the Survey Number for his cattle. In 
November by an order, Exhibit 35, the 
matter was referred by the Collector to 
the Assistant Collector. The plaintiff 
getting no answer to his application, 
and hearing that the matter had been 
referred to -the Assistant Collector 
made an application, Exhibit 49, on 
December 10, 1915,to that Officer. On 
December 16, this was sent .by the 
Assistant Collector to the Mamlatdar 
for report with the following directions 
“Reply; permission is refused. It should 
be granted after inquiry. Mamlatdar 
to report." The plaintiff sought to 
prove that ke had not received that 
reply to his application as directed by 
the Assistant Collector, but it' is clear 
that, as a matter of fact, he did receive 
it. Hearing nothing further from the 


Taluka Dahanu, 


Collector, he built .& new shed on this 
plot in Survey No. 32, plot No. 3, before 
the monsoon. On July 10,1916, the 
Assistant Collector passed an order that 
the plaintiff should be told to demolish 
his shed and that he should.be evicted 
from the whole of Survey No. 32. 

The question real is, whether the 
Collector complied with the. provisions 
of section 65 of the Bombay. Land 
Revenue Code. Assuming for the mo- 
ment.that the applicant was making 
an applieation to use his agricultural 
land for non-agricultural purposes, the 
Collector after receiving, .such an ap- 
plication, must first send a written 
acknowledgment of its receipt, and 
secondly, may, after due inquiry, either 
grant or refuse the permission applied 
for; provided that where the Collector 
fails to inform the applicant of his 
decision on the application within a 
period of three months, the permission 
applied for shall be deemed to have 
been granted; such period shall, if 
the Collector sends a written acknow- 
ledgment within seven days from the 
date of receipt of the application, be 


reckoned from the date of the acknow- 


ledgment, but in any other case, it shall 
be reckoned from the date of receipt 
of the application. That section clearly 
lays down the duties of the Collector. 
When he receives the application, he 
has to inform the applicant that . he 
has received it. He has no further 
powers thereafter until due inquiry is 
made. When due inquiry has been 
made, then he can either grant or re- 
fuse permission. But the decision either 
to grant or to refuse permission must 
be sent to theapplieant within a period 
of three months to be ealculated accord- 
ing to the terms of the section. In 
this case the Collector instead of merely 
sending the acknowledgment . to the 
plaintiff that he had received the appli- 
cation, senta reply that the application 
was refused. It has been urged that 
because that reply was sent to the ap- 
plicant, the applicant could not take 
advantage of the proviso to the section 
and was prevented from building until 
some future date, without any period 
of limitation, when the Collector sbould 
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think fit to inform him of his decision. 
We cannot entertain stich a construction 
of the section. It seems to us that it 
is clearly laid down thatthe applicant 
in sucha ¢asé, should receive the deci- 
sion of the Collector within three months 
that is to say, a proper decision after 
due inquiry, and that, if he does not 
receive ‘such permission ‘within three 
months, hé will be entitled to be allowed 
to act as if permission had been grant- 
ed to build according to ‘the terms of 
his application. The learned Judge in 
the Court below has entirely failed to 
recognize that this is the proper con- 
struction: of the séction. He seems to 


have’ thought "that because the Collector ` 
application without due. 


réfused the’ 
inquiry, that, debafred the plaintiff en- 
tirely. from: building; even though he 
did not hear anything further in the 
matter’ with’ regard to the result of the 
inquiry within the period, of three 
months. Thére having been no order 
after due inquiry within three months, 
the further proceedings of the Collector 
were defective and must be taken to 
havé been entirely beyond his powers. 
The result must be that the plaintiff is 


entitled to the reliefs he sought,for, and. 
that there must be a decree i in terms of 


prayer (A) of the plaint, 


The appellant is ehtitled to his costs. 


throu ghout, 


Z K Appeal allowed. 


CALCUTTA HIGH COURT. 
"APPEAL FROM APPELLATE DECREE V 
No. 1539 cr 1921. 
July 20, 1923. 
Present :-—Mr. J ustice ‘Rankin and 
Mr. Justice B. B. Ghose. 
SAILAJA NATH: ROY.CHOWDHURY 
AND OTHERS PLAINTIFFS —APPBLLANTS ` 
` © DETSUS 7 
RISHEE. CASE LAW AND OTHERS— 
“ DBFENDANTS— RESPONDENTS. 
Adverse — possession — Co-owners — Limitation — 
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‘existence was 3 entirely unreal, 
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and license, doctrine of, applicability 
of —Docwument thirty years ` old—Consideration, 
proof of—Probate and Administration Act (V 
of 1881), s. 90 (4)—Sale by executor without leave 
of Court, whether void. 

Per Rankin, ‘J —Whether - title to certain pro- 
perty has been deduced by proper evidence 
from the first holder to the last holder isa ques- 
tion of fact. Where, however, the Court is dealing 
with a document more than’ thirty years'old, the 
mere fact that proof of consideration is not 
satisfactory, is by itself a slender ground for 
holding that a document known to have come into 
[p. 494, col, 2.] 


Where it is 5 established that a person has held 
possession of tenanted land for more than forty years 
without payment of rent and has built a sub- 
stantial structure on a portion of it, the nature 
of his possession cannot be ex lained away by 
resort to the doctrine of leave and license upon the 
mere ground that'he was in some way related 
to one of the original owners. A fractional 
zemindar purchasing the right of such a person 
can claim to hold the land free of rent as against his 
co-sharers. The doctrine that the possession of one 
co-sharer is the rape ar of all, is inapplicable to 
such a case." [p. 495, col. 2.] 

Per Ghose, J.-—A sale by an executor without the 
permission ‘of the Court is’ not void. A stranger 
cannot question the validity of. such sale on the 
ground of want of permission of the Court, or on 
the ground that ari pee for the sale was not 
paid to the vendor. [p. 496, col. 2.] 

A part-owner cannot bring astranger on to pro- 
perty belonging to himself and his co-owners with- 
out the consent of the other co-owners. If such a 
person is brought on the property by one co- owner, 
the other co-owners are entitled to sue such person 
in ejectment at once to the extent of their shares. 
[p. 497, col, 2.] 

Where a person in possession of land claims to 
hold the land free of rent, the period of limitation 
for a suit for assessment of rent ‘would run from 
the time when he came into possession of the 
land. Where sucha suit, if brought, would be 


"barred by time, the right of the person in posses- ' 


sion to hold the land free of rent cannot be 
questioned. [p. 498, col. 1.] 

Abhoy Charan Pal v. Kally Pershad Chatterjee, 
5 C. 949; 6 C. L. R 260; 2 Ind. Dec. (N. s.) 1213, 
followed. 

Appeal against a decree of the Addi- 
tional Subordinte Judge, Khulna, dated 
the 8th April 1921, reversing that ‘of 
the Munsif of that place, dated the.9th 
December 1919. | 


Babu Dwarka Nath | Chakvavarti, 
Senior Government Pleader, and Babu 
Anilendra Nath Roy Choudhury, for the 
Appellants. 

Babu Narendra Chandra. Bose, Biraj 
Mohan Majumdar, Satyendra Nath Mitter ` 
and Nalin, Chunder Pal, for the Respond- 
ents, 
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JUDGMENT. 
, Rankin, J.—The plaintiffs brought 
the suit out of which this appeal arises, 
under section 106 of the Berigal Tenancy 
Act to have a certain entry in the Record 
of Rights corrected. The subject-matter 
of the suit appears to be a two-storied 
building with the tank and orchard 
| round it and some tenanted lands, the 
area of the whole being some 60 
bighas. "The building and the tank 
appear to be in the centre of a village 
which has become a municipality. The 
Record of Rights treated the matter thus:— 
That these lands were in the possession 
of the plaintiffs and that they were 
liable to be assessed with rent by the 
zemindars, Now the plaintiffs themselves 
are fractional owners of the zemindary. 
and the contesting defendants come in 
by purchase of an eight-anna interest 
in the zemindary, the purchases having 
been -made somewhere between 1287 
and 1290 B.S. The case made by the 
plaintiffs is that there was an old brah- 
mattar grant made in 1165 B.S. to one 
‘Annada Prosad Mookerjee, that his 
son was Durga Charan Mookerjee, 
and his grand son was : Guru 
Charan Mookerjee, that Guru Charan 
died some. time before 1287 B. S. 
and that he had a son called Annada 
Charan Mookerjee. The plaintiffs say 
that by a kobala dated 1296 B.S. their 
predecessors-in-interest; namely, Satindra 
Nath Roy Chowdhury and Girija Nath 
Roy Chowdhury took from the executor 
of Annada Charan Mookerjee’s estate, 
the nishkar right which had been in this 
Brahmin ‘family for a very long time. 
The learned Munsif adopfed the view 
of. the plaintiffs. He was satisfied with 
the evidence -of a taidad as to the exist- 
ence of. the ancient grant; in his 
opinion, the premises were known as 
Guru Charan Mookerjee’s Bangabari; 
and he came to the finding that Guru 
Charan: had‘ built the house himself. He 
was clearly of opinion that no rent had 
ever: been paid -to the zemindars in 
respect of this house, tank, orchard or 
tenanted lahds. The view “Of law upon 
which. he próéeeded was that no doubt 


the purchasers under the kobala being. 
the plaintiffs’ predecessors and being co- 
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owners of the estate, exclusive possession 
by them of the suit land . would not 
amount to adverse possession, but in 
this case the plaintiffs had succeeded in . 
tracing back the possession to Guru 
Charan and his possession without any 
stipulation for payment of rent was 
undoubtedly adverse to the proprietors 
of the estate. On appeal, the learned 
Additional Subordinate Judge of Khulna 
took avery different view. He was not 
satisfied either with the evidence of the 
ancient grant or with the evidence 
by which the plaintifis deduced their 
title from the: grantee of the sanad of 
B. S, namely, Aunada  Prosad 
Mookerjee to Guru Charan Mookerjee ox 
his son Annada Charan Mookerjee. He 
thought, moreover, that the kobala of 
1996 B. S. was not proved to make a 
valid grant because Annada Charan's 
Will was not properly proved and that 
there was no proof of permission of the 
District Judge to sell Therefore, , he 
was not satisfied that the kobala effected. 
anything. In addition to that, however, 


‘and in the course of stating that opinion 


hesaid: “The plaintiffs or their pre- 
decessors get no right under the kobala 
even ifit be conceded for the sake o 

argument that the alleged consideration. 
Rs. 2,300 were paid, though the evidence 
as to the payment of the alleged con, 
sideration is not at all satisfactory." Int 
that way, the learned Judge’ finds . 
that the plaintiffs have not succeed- 
ed in making out their claim under 
the alleged ancient grant, and on that, 
it is not, in my opinion, possible for 
us to, differ from the finding of the 
learned Judge. It isa question of fact 
whether the title has been deduced by. 
proper evidence from the first holder 
to the last’ holder. I must obsérve, 
however, that 1 do not take this, judg- 
ment as being a clear or proper finding 
to the effect that the kobala was an 
unreal, collusive or colourable document. 
If one is dealing witha document some 
thirty-five years old, the mere fact that 
proof of consi ideration is not- at all 
satisfactory is by itself a slender ground 
for holding that the document “known 
to have come into existence was entirely 
unreal. : ; 
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When the learned Judge comes to the 
question of adverse possession, his view 
is this:—First of all, be says, that Guru 
Charan was related to the plaintiffs 
branch of the Roy Chowdhury family. 
It appears that at one time the plaintiffs’ 
predecessors were two brothers called 
Radhanath and Prannath, that Radha- 
nath had a son ‘called Kashi and 
that Guru Charan married  Kashi's 
daughter. So that Guru Charan was 
a son-in-law of one of the plaintiffs’ 
predecessors. Having stated that, the 
learned Judge says ‘“ Guru Charan 
Mookerjee being a mere relation of the 
Roy Choudhuries was allowed to live in 
the house witheut payment of rents. 
The fact that; Guru Charan or his son 


Annada Charan was allowed to live in 


the bari and enjoy the attached tank and 
garden without payment. of rent did 
not and cannot create any nishkar right 
in’ either of them." 
when the contesting defendants purchas- 
ed their present interest, the plaintiffs’ 
predecessors seeing that it was 
passing to the hands of strangers, got 
a kobala from the executor of Annada 
Charan and that explains the document 
of 1296 B.S. ; 
On this appeal; it has been pointed out, 
first, that the learned Sub-Jiidge omitted 
one prayer for relief which had been 
granted -by consent or at least without 
opposition, namely, that a certain plot 
No, 2496 should be declared as in the 
khas possession of the plaintiffs," Putting 
that on one side, the first objection taken 
to the judgment of the lower Appellate 
Court is that the onus of shewing that 
these lands are mal is upon the defend- 
ants. However, that might be in other 
circumstances, I ‘am of opinion, that, in 
a suit to correct an entry in the Record 
of Rights, that proposition does not hold 
good and cannot be applied. The main 
point in the appeal is as to the question 
of adverse possession and, on this part 
of the case, it appears to me that the 
learned Judge has not properly directed 
‘himself in: law in dealing with this 
matter. To begin with, he has not; so 
far as I can see, appreciated the fact 
that the suit lands include certain 
tenanted lands. He has not dealt with 
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or reversed the finding of the Trial Court 
that Guru Charan himself built the 
two-storied house. Upon the basis that 
Guru Charan was a son-in-law of Kashi 
Nath, he simply finds that he and his 
son were allowed to live in the house 
without payment -of rent. In my judg- 
ment, there is no proper finding either 
that the kobala of 1296 B.S. was a merely 
colourable transaction. Looking at the 
matter, ‘therefore, from the proper point 
of view, it. seems to me that one has 
here to remember that, according to 
everybody's case, for well over forty 
years, possession free of rent had been, 
first of all, in the hands of the Mooker- 
jees and afterwards, in the hands of 
the plaintiffs’ predecessors claiming title 
under the Mookerjees. That finding 
which is incontestable on either judg- 
ment cannot, in my opinion, be got rid 
of by resort to the doctrine of leave 
and license. The basis of the defendants’ 
case is not that the Record of Rights 
should have been to the effect that the 
house and the tank and the orchard 
were in the khas possession of the 
zemindras as a whole, still less that the 
tenanted lands should have been record- 
ed simply as a tenure under the 16-annas 
zemindars, but that the plaintiffs, though 
they be fractional owners of the zemin- 
dary interest, have a quasi tenant right 
of some sort. The question is whether 
it is liable to assessment for rent or is 
not liable to assessment for rent. But 
it iscommon ground that the plaintiffs 
have a holding and that is the meaning 
of the Record of Rights. That being so, 
mere leave and license in no way ex- 
plains the position, specially as the 
position has been maintained for over 
40 years. In my judgment, the sugges- 
tion of leave and license being put on 
one side, the question then is this :—Is 
it plain that Guru Charan and his son 
Annada Charan, who were in no way 
interested in the zemindary, maintained 
themselves on an important piece: of 
property including tenanted, land, havin g 
no right, as against the co-sharers other 
than the plaintiffs’ predecessors and 
without claiming any right at all? It 
seems to me that the fact that the 
present defendants are absentee’ land- 
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lords, in no way enables them to brush 
on one side open and apparent possession 
"by persons who. were not co-sharers in 
the zemindary nor does it'enable them 
to get out of the fact that the plaintiffs 
having a right other than their zémin- 
ary right ex concessis did so long ago 
as 1296 B.S. purport to shelter themselves 
under the right of the, Mookerjees. For 
these reasons, it seems to me that this 
appeal should be allowed and the 
judgment of the Munsif restored with 
costs in this Court and. in the lower 
Appellate Court. 

Ghose, J.—This appeal arises out of 
a suit, for a declaration that a, certain 
entry in a Record of Rights prepared 
under the, Bengal Tenancy Act is erro- 


neous. It has been recorded that the lands | 


in “dispute are.in the. possession of the 
plaintiffs, and are, mal lands of the estate 


which are ‘liable to assessment for, rent. 


but the plaintiffs, say that no rent, is 
payable for them. Some of the lands 


are recorded. as being in, the possession, 


of tenants under the plaintiffs. There 
is.a prayer with, regard to one plot of 
land that it should be recorded as in 
the khas possession of the plaintiffs and 
notin the possession of tenants, This 
last.prayer was allowed by. the Munsif. 


With, regard to this last prayer, it.is not, 
necessary to refer to it zagain, having. 


regard to the decree that we propose to 


make, The plaintiffs allege, first that. 


these lands are their nishkar property 
not liable to pay rent. and, secondly, 
that they and their predecessors-in-inter- 
est have held these lands as nishkar 
for long over 12 years and thus they 
have acquired-a right to hold them 
without-payment of any rent, and, there- 
fore, the lands are not liable to assess- 
ment. The plaintiffs are.owners of five- 
annas.share in the zemindary and the 
contesting defendants, are owners of 
eight-annas share. The, owners of the 
other shares do not appear.to contest the 
suit. The disputed.lands consist of a 
house, a tank, a garden and some 
tenanted. lands. The plaintiffs allege 
that these belonged to one Guru 
Charan Mookerjee and after him, to 
his son Annada, Charan Mookerjee 
as, nisckar, brahmattar, and they 
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claim by right of succession, from the 
purchasers of the. property, who bought 


it from the executor of Annada Charan 


Mookerjee by a kobala dated 1890. They. 
say that they also held these lands as 
nishkar without payment of any rent. 
The contesting defendants acquired their, 
Shares by purchase in 1881. and 1883. 
The Munsif made a decree entirely in 
favour of the plaintiffs: On appeal by 
the contesting defendants, the Subordi- 
nate Judge has reversed that decision. 

The Subordinate Judge has dealt with 
two points in his judgment: first, 
whether the plaintiffs have their alleged 
nishkar right by virtue of purchase 
under their kobala, and, secondly, whether 
they have acquired nishkar right . by 
virtue of. adverse. possession. It is, not 
necessary for me to examine in. detail the 
decision of the Subordinate Judge on the 
first point. But I must observe. that his 
view that a sale by an executor. without 
the permission of the Court, is void, is. 
erroneous, having regard to seotion.90,: 
sub-section (4), of the Probate and Ad-. 
ministration Act. A, stranger cannot 
question the validity of such sale on 
the ground of want, of permission of the 
Court nor can a stranger attack the. 
validity of the, kobala.on.the ground that 
consideration for the sale was.not paid to 
the. vendor. ; 

The important question in, this case is, 
whether the plaintifis have. acquired: a 
right to hold the lands without payment 
of-rent by virtue of adverse possession. 
In dealing with this question, the Sub- 
ordinate Judge states: “The contending 
defendants are admittedly. absentee. 
zemindars. There is no evidence worth. 
thename to show that the plaintiffs or. 
their predecessors ever set. up adverse 
claim by nishkar right to the knowledge. 
of the defendants or their agents.” , Ap- 
parently, this means, as has been argued. 
by the learned Vakil for the, respondents: 
that the plaintiffs being co-sharers with 
the defendants. in the zemindary, their. 
possession should be considered as. pos- 
session of, and on behalf, of all the co- 
ownersin the.zemindary. The proposi-. 
tion so;broadly stated, does not, seem to 
represent the correct rule. With regard. 
io a similar contention put forward, 
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Viscount Cave observed, in delivering the 
judgment of the. Privy Council in the 
case of Varada Pillai w. Jeevaratham- 
mal (1):—“This .contention was founded 
upon the English rule oflaw, which was 
abrogated by the Statute 3 & 4 Wil. 4, c. 
21,8. 12, that the: possession of one of 
several GO- parceners’ joint tenants or 
tenants in common, is the possession of 
the others, so as to prevent the Statutes 
of Limitation. from affecting them. 
Whether this rule is applicable to 
sharers in an unpartitioned agricultural 
village in India not holding their shares 
as members of a joint family, it is un- 
necessary for the purposes of the present 
case to decide; for upon the facts of the 
case, the rule has no application. The 
limits of the rule were defined in Culley 
v. Doed. Taylerson (2) as follows: 
‘Generally speaking, one tenant in com- 
mon cannot maintain an ejectment 
against another tenant in common, be- 
cause the possession of one tenant in 
common is the possession of the other, 
and to enable the party complaining to 
maintain an ejectment, there must be an 
ouster of the party complaining. But, 
where the claimant, tenant in common, 
has not been in the participation of the 
rents and profits for a considerable length 
of time, and other circumstances concur, 
the Judge will direct the Jury to take 
into consideration: whether they will 
presume that there has been an ouster...... 
and, if the Jury find an ouster, then the 
right of the lessor of the plaintiff to an 
undivided share, will be decided exactly 
in the same way as ifhe had brought 
his ejectment for entirety. ` The 
matter, hewever, in this case does not 
rest there. The property has been found 
‘Lo have been in the possession of the 
‘Mookerjees previous to the date when 
the plaintiffs came into possession. The 
"Mookerjees built the house; the Mooker- 
jees realised rents from the ‘tenants, they 
had no interest in the zemindary. Their 


* (D. 53 Ind. Cas. 901; 43 M. 244; 46 L A: 285 
-at p. 292 (1919) M. W. Ñ. 724; 10 L. W. 679; 24 O. 
W. N. 346; 38 M. L. J. 313; 18 A. L. J. 274; 2 U. P. 
`L. R. (P. Ò.) 69; 22 Bom. L. R. 444 (P. C.) 

Q) (1840) llA. & E. 1008atp.1014; 3. P. & 
D. 939; 9 L. J. QB, 288; 113 E, R.. 697; 52 R. R. 
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possession. must be considered to: ‘be’ 
prima facte adverse tò all other persons.: 
But it is contended on behalf of the res- 
pondents that the finding of the learned: 
Subordinate Judge that “the Mookerjees. 
were allowed to remain on the land with: 
the permission of the, Roy Chowdhury 
zemindars, who were their relations, 
should be construed as a finding that the 
Mookerjees were in possession as licensees; 
of the plaintiffs predecessors-in-interest.. 
Then it is argued that as the possession 
of the Mookerjees as licensees could not. 
be adverse to the plaintiffs, the possession 
of the Mookerjees should be considered 
to be the possession of the plaintiffs, and, 
the plaintiffs being co-sharers of the con- 
testing defendants, the possession of the 
Mookerjees should be considered as the 
possession of the defendants. ‘This, in 
my judgment, would be to super-impose 
a fiction upon a fiction and cannot be 
accepted. Itmay be that apart-owner is 
entitled himself to take possession of 
joint property and hold it. on behalf of 
his co-owners, but it is settled law that a 
part-owner cannot bring astranger on a 
property belonging to himself and his 
co-owners without the consent of the 
other co-owners. If such a person is 
brought on the land by one co-owner, the 
others would be entitled to sue in eject- 


ment such person at once tothe extent of 


their shares. The possession of the 
Mookerjees, therefore, must be considered 
as- adverse to the defendants and the 
plaintiffs having come into possession 
through the Mookerjees, must be taken 


.as holding these lands adversely to the 


defendants. The fallacy of the contrary 


position would be apparent from the 
fact that it cannot be asserted in any way 


ihat the Mookerjees.realised rents from 
the tenants in possession of portions of 


.the disputed land on behalf of the co- 


owners of the zemindary. 

Another question arises on the facts 
ofthis case. Ithas been recorded that 
the plaintiffs are in possession of the 
lands in dispute. It is not alleged on 
behalf of the defendants that the plaint- 


.iffs are in possession by .right of their 


being ,co-owners in the estate. If they 
had done so, then their claim to assess rent 
on the laxd would be quite at an end. 
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This right to assess rent can be claimed 
only on the ground that the plaintiffs 
have some sort of tenancy right for which 
they are liable to pay rent. The posses- 
sion of the plaintiffs must, therefore, be 
considered as possession’ on their- own 
behalf to the exclusion of their co-sharers 
in the zemindary. l 

Then the question is, if the plaintiffs 
are in possession of the lands on their 
own behalf, what should þe the starting 
point for- the period of limitation for 
assessment of rent with regard to these 
lands?. It must be at least, from the time 
when the plaintiffs or their predecessors 
came into possession of these lands, and 
that is long before 12 years of the suit. 
On. this question, reference may be made 
to.the case of Abboy Charan Pal v. Kally 
Pershad Chatterjee (3) where it was held 
in such a case as this, “that although 
the onus of proof lay on the plaintiff, it 
it was not necessary for him to prove that 
the lands claimed by: him to be held as 
lakheraj, had been held rent-free from 
before the date of the Permanent Settle- 
ment, but it was sufficient for him to prove 
that the defendant was, at the time of 
the institution of the suit, debarred by 
lapse of time from instituting a suit for 
the resumption or assessment of rent 
upon the land.” It must, therefore, be 
held that the plaintiffs have acquired a 
right to hold possession without payment 
of rent by lapse of time. 

One other small point was urged'on 
behalf of the respondents that the suit 
‘being for a portion of the lands included 
within a bigger area is not maintain- 
‘able. This question does not appear to 
have been raised in the issues or at any 
subsequent stage in the Trial Court but 
it finds a place towards the end ofthe 
judgment ‘of the Subordinate Judge. It 
appears to me- that there is no substance 
in this objection. 

On all these grounds, I agree that 
“his appeal and the suit ofthe plaintiffs 
should be decreed, that the decree of 
the Subordinate Judge should be set 
aside and that of the Munsif restored 


“with costs. . * 


ZK.. - Appeal allowed. . 
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MADRAS HIGH COURT. 
Srconp CIVIL APPEAL No. 2 or 1923. 
February 27, 1924. 
Present:—Mr. Justice Krishnan. 
HARIHARA ATYAR—Lescat REPRE- 
SENTATIVE OF DEFENDANT No. 1— 
APPELLANT 
versus 
CHETHANAKURUSSI VARIATH 
UKKANDAN VARIAR AND OTHERS— 
PrAiwTIFF No. 3 AND DEFENDANTS 
Nos..2 To 8 AND LEGAL REPRESENTATIVE OF 
RESPONDENT No. 7—RESPONDENTS. 

Malabar Law—Uralan of Devaswom—De facto 
uralan, powers of—Melcharth, grant of —Nambudiri 
uralan losing caste—Office, whether lost—Procedure 
—Second appeal—Legal representative, objection to 
—Objection not taken in lower Courts. 

Where a person is chosen as an uralan of a 
Malabar devaswom, because he is a Nambudiri, his 
continuance in caste is an essential requisite to his 
continuing as an uralan. [p. 500, col. 1] 

A Nambudiri who is convicted of a criminal 
offence and’ is not taken back into caste after his 
return from jailloses his right of management of 
illom properties. [p. 499, col. 1.] 

A melcharth of devaswom property executed by 
a member of the illom in de facto management of 
propane is valid and binding on the trust. [p. 500, 
col. 1. 

Matamulla Manikoth Pattan Chandu v. Kuttiyit 
Rayiru, 66 Ind. Cas. 396; 42 M. L. J. 280; 15 L. W. 
264; (1922) M. W. N. 172; (1922). A. I R. (M.) 2, 
distinguished. : 

Sudindra v. Budan, 9 M. 80; 10 Ind. Jur. 100; 3 
Ind. Dec. (N. 8.) 452, Saminatha v. Purushottama, 16 
M. 67; 5 Ind. Dec. (x. s.) 754, Sheo Shankar Gir v. 
Ram Shewak Chowdhri, 24 C. 77; 12 Ind. Dec. (N. s.) 
717, and S. A. No. 1136 of 1914 and A. S. No. 170 of 
1919, relied on. 

It isnot open to a. party in second appeal to 
object that a person was improperly brought on 
record as the legal representative of another party, 
when no such objection was raised in the Court of 
first instance or in appeal. [p. 500, col. 2.] 

Appeal against the decree of the Court 
of the Subordinate Judge at Ottapalam, 
in Appeal Suit No. 12 of 1921, preferred 
against the decree of the Court of the 
District Munsif, Walluvanad, in Origi- 


.nal Suit No. 442 of 1919. 


Mr. Watrap S. Subrahmanya Iyer, for 
the Appellant. 


Mr. B. Sitaram Rao, for the Respond- 
ent. 

JUDGMENT.-—In this case, the ap- 
pellant is the legal representative of. the 


‘Ist defendant. The Ist. defendant was 


holding certain lands on a kanom demise 


“under the Eravaimangalm Devaswom in 


South Malabar. The Ist plaintif obtain- 
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ed a melcharth and brought the suit to 
redeem the kanom on the strength of the 
melcharth. < 


The only plea raised against he plaint- 
iffis that his melcharth is not a valid 
melcharth. This devaswom is represent- 
ed by three wralans belonging to three 
Nambudiri illoms in South Malabar. 
The melcharth was granted by two 
uralans, as to whose position as uralans 
there is no dispute, and by the 6th 
defendant, who is not the senior most 
member of the melazhiath illom, one of 
the illoms in which the uraima right is 
vested, but is only the second man in the 
illom. 'The eldest man, now living, in 
that illom is D. W. No. 1. It is contend- 
ed by the kanomdavr that as the eldest 
man was not consulted in granting the 
melcharth, it should be heldto benot valid 
and binding on the trust, and the plaint- 
iff's suit must, therefore, be dismissed as 
not maintainable. The circumstances 
under which the 6th defendant happen- 
ed to represent the melazhiath manakkal 
illom in granting the melcharth are 
these. The eldest man D. W. No. 1, 
while he was in management of the 
illom affairs as karnavan of the illom 
and the uralan of this devaswom, was 
convicted for cheating and sent to jail 
under a sentence of 2 months’ rigorous 
imprisonment. When he came out of the 
jail, he does not seem tovhave been ac- 
cepted into the caste to which he belong- 
ed, namely, the Nambudiri caste in 
South Malabar. Nambudiris do not 
generally take back into caste men who 
have been sent to jail and who have sub- 
. sisted in jail, on the jail diet. D. W. 
No. 1 admits that after he came back 
from the jail, he did not enter his illom 
or touch the tank; he practically did 
nothing as the karnavan except trying 
to manage some of the properties «and 
execute some of the decrees in favour of 
the illom. As regards the temple what 
he says is: 

“J do not go to the temple or touch 
the temple tank. 
Ido not enter the illom house and do 


not get priests to officiate at the cere-. 


monies,” ` . 
When this man was in ‘jail the 


management of the illom and devaswom 
seems to have been taken by the next. 
senior the 6th defendant and even after 
he came back from jail, this manage- 
ment seem to have continued. No doubt 
the elder man was trying to dispute the 
6th defendant’s management. But as a 
matter of fact, there can be no doubt that 
the 6th defendant was in actual manage- 
ment. The elder man tried to assert his 
rights in Courts of law, but in the three 
instances that came before the Courts 
evidenced by Exhibits B, C and D, he 
failed to get recognised as representing 
the illom. In Exhibit B, the question 
raised was expressly as to his right to 
represent the devaswom. It was held 


.by the District Munsif then that the fact 


that he had gone to jail and that he had 
suffered in consequence loss of caste, pre- 
vented him from continuing as à trüstee 
and he, therefore, refused to recognise 
him as an uralan and rejected his 
application for the execution of the 
decree and allowed the application 
by the other two uralans. In Exhibit 
C again, another District Munsif held 
that he could no longer be treated as an 
uralan as he could not perform the 
duties of an uralan at all on account 
of his loss of caste. Again in Exhibit 
D, it was said that he could not be 
treated any longer as the wralan repre- 
senting the, illom in this devaswom. It 
is true that, in one case which is evi- 
denced by Exhibit V, where the question 
referred to-was the management of the 
properties of his illom, the Subordinate 
Judge held that : , 

“On account of his loss of caste he 
did not lose his right of management of 
illom properties.” But that referred 
purely to his property rights in the 
illom and to the management of the 
properties of the illom. Itdid not deal 
with his position as karnavan or 
with his position as uralan. It seems 
to me that a Nambudiri who has’ 
lost his caste can hardly be permitt- 
ed to insist upon his continuing as an 
uralan of a devaswom, thé duties of 
which .office he could not properly 
perform ‘and where his position as a: 
Nambudiri is a primary factor in having 
him as an uralan, In Pathumma v. 
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Ram , Nambiar (1), Wallis, C. J., while 

. decid’ ng that a person's right to the 
properties of his tarwad would not be 
lost by his losing caste or by his conver- 
sion to another religion stated that he 
expresses no opinion about his right to 
succeed to the office of karnavan for that 
would involve other considerations. 

Mr. (now Sir) Justice Kumaraswami 
Sastri observed that "a difficulty 

would “arise if a karnavan becomes 
a cohvert and refuses to ask for 
partition “or give up office, or when a 
hereditary dharmakartha becomes a con- 
vert. The question will turn on whether 
the office is'a right which falls under 
Act XXI of 1850 and whether com- 
munity of religion is an essential requi- 
site to eligibility or continuance so as to 
entitle the other parties to claim super- 
cession or removal.” 

It seems to me the continuance in 
caste- would be an essential requisite of a 
Nambudiri continuing as an uralan of a 
devaswom, when he is chosen as an 
uralan because he is a Nambudiri, I, 
therefore, agree with the lower Court in 
thinking that in the circumstances of 
this ease the fact that D. W. No. 1 was 
not consulted by the other «ralans in 
executing :the melcharth to the Ist 
plaintiff but the next man in seniority, 
the 6th defendant was consulted, does 
not render the melcharth invalid at all. 
The mélekarth is valid and binding on 
the trust. It is not suggested that there 
js:any other infirmity in the melcharth, 
ds being against the interests of the 
trust. Even iflam wrong in thinking 
that the 6th defendant was properly the 
de jwre uralan of the temple, in the cir- 
cumstances that have happened, I have 
no doubt that the lower Court is right 
in thinking the 6th defendant did act as 
de, facto karnavan and uralan and re- 
presented his illom, and the melcharth 
executed in consultation with such de. 
facto, uralan cannot be held to fall under 
the- ruling Matamulla Manikoth Pattan 
Chandu-v. Kuttiyil Raytru (2). The 
action’ of-de facto holders of cffice. has 

(1), 64 Ind. Cas. 676; 44 M. Di 4l M. L. J. 243; 
(1921) M- W. N. 594; 14 L. W. 


^ (9)'66.Ind. Cas. 386; 49 M. L4 '280; 15 L W. 264, 
193) M: N.N. 173; ; (1922) AL R Qf) 2 


been recognised in several cases quoted 
before me by the learned Vakil for the 
respondent. See Sudindra v. Budan (3), 
Saminatha v. Purushottama (4), Sheo 
Shankar Gir v. Ram Shewak Chowdhri 
(5), Second Appeal No: 1136 of 1914 and 
Appeal Suit 170-of 1919.. In that. view 
also, it seems to me that the lower 
Court's decision is right, that the mel- 
charth cannot be attacked as invalid. 
One other point has been taken in 
this second appeal and that is that the 
3rd plaintiff, who was the appellant in 
the lower Court, was not competent to 
maintain the appeal against the.decree 
of the first Court. The lst plaintiff died 
and the 2nd pleintiff was brought.on 
record as his legal representative with- 
out any objection by.the defendants. 
Subsequently, 2nd plaintiff transferred 
his right to the 3rd plaintiff and the 
3rd plaintiff was brought on record as 
the assignee.of the. 2nd plaintiff. Ob- 
jection is taken that the.2nd plaintiff 
himself had no right to, the lst plainti's 
melcharth as the 2nd plaintiff was nof 
his heir but only half, brother of his, 
there being a full. brother of ‘the. Ist 
plaintiff alive. It seems to. me that it 


'js not open to the defendant to object to 


the. 2nd plaintiff's status as legal repre- 
sentative after he had been put on 
record as such without objection; and 
2nd plaintiff was entitled to ask that a 


decree should be given to the 3rd plaint- 


iff as assignee of his rights. At any 
rate, when the 3rd plaintiff appealed to. 
thelower Court, no objection seems to 
have been taken in that Court. If such 
an objection had been taken there, it 
could have. been met by the 2nd plaintiff 
who was already on record as a respond- 
ent being made an appellant. It seems 
to me that. the objection cannot be- 
allowed in second appeal considering. 
thateno objection was taken in the. lower. 
Court on this point. I reject, this objec 
tion. 

‘In the result, the second appeal will: 
"e ceria? with costs. 

N.Y. Appeal, dismissed. 


2 9 M. 80; 10 Ind. Jur, 100; 3 Ind. Dec. e s). 


T 16 M. 67; 5 Ind. Dec. (N. s.) 754. 
(5) 24 C. Ti; 12 Ind. Dec. (s. $311. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 1762 or 1920. 

July 3, 1923. 
Present.:—Mr. Justice Rankin and Mr. 

: , Justice B. B. Ghose. 
MIDNAPORE ZEMINDARY Co., 
Tirp.—PLAINTIFFS—A PPELLANTS 

k versus 
. TRAILOKYA NATH HALDAR AND 
OTHERS—DEFENDANTS—RESPONDENTS. 

Fishery, exclusivej right of, in navigable river, 
proof of-—Grant by Government, validity of—Tolls, 
right to levy—Revenue Records, entry in. 

Prima facie everybody has aright in India to 
fish in any navigable water, whether tidal or not. 
A person, therefore, «who, claims an exclusive 
right of fishing in a navigable river must prove it 
by plain and clear evidence. {p. 503, col. 1; p. 504, 
col. 2; p.505, col. 1.] 

- It: is, however, within the power of Government 
to. grant such exclusive right of fishing in a navi- 
gable water, and such a grant, if proved, is per- 
fectly legal. A mere giant ofa right to levy tolls 
‘does not amount to a right of exclusive tishery, nor 
4s a mere--mention in the revenuc documents that 
certain classes of revenue are not being interfered 
with to be construed as granting an exclusive 
right of fishery in navigable waters, if other ade- 
quate and sufficient meaning can be found for such 


-anentry. [p. 595. eol. 1] 
Per Ghose, J Quere: Whether; after the abo- 


lition of sayer, any zemindar has gotany right 
“to levy tolls‘or taxes with regard to the right of 
fishing: by fishermen in a ‘public navigable river. 


' .[p. 505;-col. 2.) 
Appeal against a decree of the 


District Judge, Murshidahad,-dated the 
-19th March 1920, reversing that of the 
Officiating Additional Subordinate Judge, 
of hat District, dated -the 28th February 
-1918. . f f 

Mr, U. N. Sen Gupta ` (with him Mr. 
Pugh -and Babu Probodh Kumar Das), 
for the Appellants. . 

. Dr. Jadunath Kanjilal (with him 
Babu Dwarkanath Chakravarti, Senior 
Government Pleader) for the Respon- 


dents. 

JUDGMENT. 

Rankin, J.—A preliminary 5bjec- 
tion has been taken to the hearing of this 
appeal-on the ground that, the appeal 
having been dismissed by an order of 
Chatterjea and Cuming, JJ., dated the 

: 18th December, 1922, against some of the 
“respondents, it is not competent as 
against the others. I am of opinion 
1 that there is no substance in this con- 
e tention: and it cannot be sustained. We, 


.Judge of Murshidabad ' 
-missed their 


‘a similar right in the 


‘dence. 


therefore, proceed to hear the appeal on 
the merits. 

In this case, the plaintiffs—the Midna- 
pore Zemindary Company—appeal from 
the decision of the learned District 
who has dis- 
suit brought in 1918 
against about 120 fishermen. The right 
of the plaintiff company is that they 
have a patni and darpatni interest in a 
certain mehal bearing Touzi No. 432 
of the Murshidabad Collectorate. They 
claim to have the exclusive right of 
fishery in a navigable river, namely, the 
Ganges over alength of its course ap- 
proximating to twenty ‘miles; and, as 
part of this exclusive right of the fishery— 
although only the navigable channel is 
in question in this éase—they also claim 
various dobas, 
bils and- .jhils which are on the side of 
the river. Now, it will be desirable to 
begin . by observing that the appeal in 
this case is a special and limited appeal 
confined to. points of law -and that, 
although a great many documents in- 
cluding some ancient documents have 
to be canvassed in the course of the 
ease, it-is not true that the inferences 
of.fact to be drawn from the numerous 
documents are themselves to be regard- 
ed as inferences of law. It is quite. true 
that it is apart of our duty to see that 
no document has been misconstrued 
and also to sea-that the learned Judge 
of the Court of Appeal below has not 
omitted to take into account all’ the 
important and relevant -items of evi- 
But.the case comes before us, 
not as a case of first appeal like the 
ease of Srinath Roy. v. Dinabandhu Sen 
(1), which came before the Privy Coun- 
cil, but much more after the manner 
that would have been applicable if 
this case had occurred in England and 
had been tried by a Jury at Assizes, 
Now, applying those principles we have 
to asx ourselves, what are the points 
of law on which the judgment of the 
learned Judge has heen challenged? 

Two points of law have heen taken 


(1) 25 Iad. Cas, 467; 2) C. L. J. 335 at p. 391; 18 
O. W. N. I217; (1914) M. W. N, 651; LL. 788; 16 
M. L. T. 319; 12 A. L. J. 1193; 16 Bom. L, R. 901; 
42 C. 489; 411. A, 221 (P. C... 
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before us on behalf of the appellants. 
It is said that the learned Judge of the 
Court of Appeal. below has canvassed 
the earlier. documents. which are evi- 
dence of the plaintiff's title, (such as 
the Hudabundi of 1795) and the docu- 
ments containing the resultof the Reve- 
nu& Survey of 1853 and other papers, 
` but that he has omitted to consider 
these docüments in the light of certain 
intermediate documents which would, 
‘in fact, have thrown a light on’ their 
meaning. That is the first objection 
and it has special reference to the ques- 
tion of the determination of the bounda- 
ries of the fishery right, if any, men- 
-tioned in the earlier documents. The 
' second objection- is this:—that whereas 
on the pleadings, there is no dispute as 
to the identity of the extent of the 
fishery right, the Judge has entertain- 
ed a question as to that and has found 


wrongly against the plaintifis.. Further 


questions have been raised by the learn- 
ed Counsel arguing for the appellants. 
In particular, he has pointed out that 
the learned Judge has not purported to 
` found his judgment upon any custom 
and that, in any case, the defendants 
are a fluctuating body of' persons not 
from. some particular village or vil- 
lages and the exercise of the alleged 
dinde right can give them no right in 
aW, 

Now, it is necessary to refer some- 
' what: shortly to the facts and the docu- 
ments to see whether there is anv sub- 
stance in these objections. When one 
looks at the documents, one is, I think, 
` entitled to do so with some amount of 
historical sense. The documents which 
evidence what took place atthe time of 
‘the Decennial Settlement show that in 
respect of certain parts of the water in 
that locality, the zemindars prior to the 
Decennial Settlement were in the habit 
of levying certain tolls from the fisher- 
men. When we come to the document 
of 1795, we find that in Huda Shek- 
halipore. which now 
plaintiffs, there is a mehal named Mincoot 
Juffurabad. There is uo item of 
money mentioned opposite to that par- 
ticular entry. But the word “Mincoot” 
is said to mean " an.estimate on fish " 
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‘some 


belongs to the. 
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and. to indicate, in some sense of the 
word, a jalkar right. When we come to 
the document of 1853, we find there an 
entry with regard to both ofthe rights 
of fishery which the plaintiffs set up 
in this case. We find that there is,. 
first of all, Juffurabad Mincoot. This 
is treated asa mouja in the Revenue 
paying estate or mehal and the entry 
opposite to it is this: ‘“ This mouja is 
sayer and there is no land.” The 
column which ordinarily would give the 
area of the landis blank. In like manner 


the other fishery named Makiapore 
Gungapath is said to be “a sayer— 
no land appertaining toit." There are 


intermediate documents—more 
than one of the year 1799. But these 
documents throw.no further light upon 
the nature of the right, though they 
are important as showing that these 
two rights, whatever they may be, were 
treated at the Decennial Settlement as 
being part of that which was settled with 
the zemindars. 
From: the early.documents in the case, 


there is not much difficulty in appreciat- 
“ing the fact of the zemindars having 


been in the habit of levying tolls upon 
the fishermen. It is to be observed that 
at the time of the Decennial Settlement, ` 
at any rate, in the two places in ques- 
tion, this wasa valuable right and that 
right is included in what the zemindars 
had to get for the jama which they had 
to pay to the Government when the 
mehal was settled. There is nothing 
whatever to indicate, to my mind, that 
it was intended by any hody to affirm the 
right of exculsive fishery in the sense 
that the zemindars could refuse to let 
anybody fish in any part of this water or 
to insist upon having the exclusive right 
of fishing. The zemindars were found 
in possession ofthe revenue in the form 
ofa foll on fishermen. Thatrevenue was 
left to them. 

Now, the learned Judge having examin- 
ed these dccuments deals with the ques- 
tion, whether er vot they show that by 
these names it was intended -to give. the 
zemindars any right over a ‘navigable 
water at all. Further, whether there is 
anything to show that they were intended 
to give any right over the whole of the 
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water comprised in-the schedule to the 
plaint. Upon that question, he comes to 
the conclusion that the evidence afforded 
- by these documents is vague, uncertain 
and insufficient. It has been laid down 
by this Court and by the Privy Council 
that the evidence upon which a man is to 
claim an exclusive right of fishing in a 
navigable river must be plain .and clear. 
It is not doubted that it was in the power 
of the Government—in right of the Crown 
as successor to the East India Com- 
pany—to grant’ such exclusive right of 
: fishing in a navigable water. Since 
about “1860, the policy of making such 
grants has been greatly doubted. But 
such grants were not uncommon in Bèn- 
gal in earlier times, and if proved, they 
are perfectly legal. But they have to be 
proved. Mere grants of rights to tolls 
are not rights of exclusive fishery. A 
mere mention in therevenue documents 
that certain classes of revenue are not 
being interfered with is not to be con- 
strued as granting exclusive right in 
navigable waters, if other adequate and 
sufficient meaning can be found for them. 
In the circumstances, taking the earlier 
documents by themselves, it appears to 
me that the reasoning of the learned 
Judge is perfectly good in holding that 
the documents do not show satisfactorily 
the grant of an exclusive fishery in a 
navigable river. : 

The question then arises, “Do these 
documents show that the right granted, 
whatever its nature may be, extends over 
the whole of the waters held by the plaint- 
iffs?" Now, there is nothing at all 
in the documents themselves or in the 
names of those two moujas to show that 
it does extend over the whole of the 
waters claimed by the plaintiffs. In this 
eonneetion, there come in now the two 
objections which Mr. Sen Gupta takes to 
the judgment of the learned Judge? He 
says, first, that there was no dispute as to 
the identity or the extent of this jalkar 
upon the pleadings or before the learned 
Judge, and he cites before us what is 
stated at page 13 of the printed paper- 
book. in the judgment of the Trial Court. 
The words are these: “Then let us see 
if the jalkar in suit is included in T'ouei 
No, 482: if the plaintiff Company succeed 


to prove that then the question remains: 
to be seen whether that would give the 
plaintiffs the exclusive right to fish in the 
said jalkar. In the plaint, a full descrip-. : 
tion and designation of the jalkar in suit 
with its boundaries have been given. 
There isno dispute as to the identity « of the 
jalkar. The Survey Maps, Exhibit 57 and 
Exhibit 57 (1), have been filed by the 
plaintiffs. These show also the full stretch 
of the river Padma within the limits speci- 
fied in the plaint. The defendants also 
do not speak of any other jalkar, neither: 
they assert the right to fish by custom 
in any other jalkar.” Now, that is not, in 
any sense, to be taken as meaning that 
the jalakrs—if they: may so be called— 
which are referred to in the documents 
of 1853 and 1795 were intended to extend 
over the whole of the waters claimed by 
the boundaries mentioned in the plaint. 
It is a statement to this effect: “The 
plaintiffs are claiming an exclusive right 
of fishery in certain water. There is no 
misunderstanding as to that. Thedefend- 
ants deny such exclusive right of fishery 
in any part of that water, "The custom 
which the defendants allege applied to 
that very water, namely, the water deserib- 
ed by the boundaries mentioned in the 
plaint." But there can be no doubt that 
the plaintiffs have to prove their exclu- 
sive right to it. When they produce the 
documents of 1795 and 1853, they have to 
show that these documents cover “the 
whole of the water which they claim. As 
to that, I can see no admission whatever 
either in the pleadings or elsewhere. In 
my judgment, the learned Judge was 
quite right in pointing to the fact that 
the earlier documents do not necessarily 
refer to the water claimed by the plaintiffs 
or, atleast, to the whole of it. £ 
The next objection comes in in much 
the same way. The position is this: 
Roughly speaking, the learned Judge 
takes the plantiffs’ exhibits and deals with: 
them in his judgment beginning with the 
document of 1795 and going down to 
1853. The next point on which he starts 
isat the other end. of the Story and he 
finds that the defendants themselves pro- 
duced rent receipts which go back to the 
year 1285, at least. These rent receipts, 
as the Judge quite fairly. points out, were 
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given by the plaintiffs mentioning the 
names of these two items treated as 
motjas ofthe plaintiffs mehal—Mincoot 
: Juffurabad and Makiapore Gangapath. 
It is from them alone perfectly clear, says 
the Judge, that having -in their title- 
deeds a right—whatever it may be—to 
these two moujas, the plaintiffs have since 
1295 exacted tolls from all fishermen and 
put -those words-in the receipts. That 


was the.ground apparently upon which: 


since 1295 they conceived themselves to 
be entitled to levy tolls. Now, the learn- 


ed Judge stated: these facts - and accept- 


ed them. There is no other document 
which carries the. plaintiffs’ case any fur- 
ther and throws any stronger light upon 
the document of 1853 or of 1795 ‘than is 
thrown by these rent receipts. ‘Curiously 
enough, the plaintiffs have ‘produced no 
evidence of that-character taking the 


matter back earlier than 1295 B. S. ‘But, 


the-complaint is now made that between 
- the earlier documents and these. transac- 
tions beginning with 1295 B. S., there are 
important intermediate documents—pat 
tas, ijaras and so forth which, if the learn- 
ed Judge had attended to: them, 
, have made a difference in his finding that 
` it was not proved that the earlier docu- 
ments réferred to the whole of the water 
now claimed. That being the position, I 
did my best to find outfrom Mr. Sen 
Gupta what documents they were and 
_ what importance they might have. Hav- 
ing pressed him to show us what they 
were, beyond a mere reference toa docu- 
ment of 1255 (which has not been printed 
in the paper-book) being a putni patta 
` to the Raja, I have not been able ‘to find 
any specific document mentioning the 
boundaries: now in suit and making it 
easier to say that the early documents 
must refer to the whole of the water. So 
far as the patia of 1255 is concerned, it 
is.not known yet, so far as this Court is 
concerned, whether it mentions those 
bounderies or not. In that state of things, 
it does not appear to me that’ either ¢ of 
, these two objections of law has been 
sustained. | Ifseems to me that the learn. 
ed Judge in the end has come to a con- 
clusion in this:case that is in substance a 
correct historical conclusion. That right 


of levying tolls on all fishermen in -this. 
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case was exercised before the Permanent’ 
Settlement. At the Permanent Settlement, 
it wasleft to the zemindars as part ofthe 
sayer. Sofaras we know, fishermen not 
only from the neighbouring villages but 
from elsewhere also had been fishing in 
this water and why? Because it is a publie 
navigable. river. Prima facie these 
waters: are publici juris and everybody 
has a- rightin India to fish in any navi- 
gable water—whether tidal or not. Peo- 
ple from, anywhere have been - exercis- 
ing that right and, as the learned Judge 


finds, paying one or other of the two very ` ` 


well-settled and reasonable tolls. This 
went on during the time of the Raja. 
Since 1888, the learned Judge-finds, 
there have only been those two kinds of 
toll. "From 1894:to 1900, this mehal 
was let-out in patna or darpatni to 
Messrs. Jardine Skinner -and Company. 
In 1900, it was assigned to Mr. Craw- 
ford. In 1906, it was assigned to the 
plaintiffs. From the plaintiffs’ acquisition 
in 1906 to 1913 they let out their right 
to ijarüdars and not only permitted 
but weleomed fishermen on their pay- 
ing tolls. Not til the beginning of. 
1913, as I read the facts of this case, 
did auybody from the first history of 
this matter to the last set forth a 
claim to keep the fishermen off the 
water altogether and assert that whether 
the fishermen paid a reasonable and 
the customary tollor not he would turn 
them off the water. As Iread the docu- 
ments, such aright as that was in no- 
body's contemplation, at any time prior 
to 1913. 

It has been said that the learned 
Judge has not relied upon any custom 
proved onthe part of the defendants. 
What the learned Judge hes done is this. 
He has taken the practice. He has 
found asa fact that since the eighties 
peopfe have not asked for permission 
to fish but have willingly - paid one or 
other of the two settled tolls, and that 
these tolls have been collected by going 
up to tke beats at the time of fishing. 
He has held, moreover, that the 
paini patia under which the pleintifis 
liold centains réference to a practice: 
‘abiding by the practice : prevailing in 
Gunga. “path, and.the custcm. existing. 


‘the learned Judge's 
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from time immemorial (you) shall go 
on enjoying and possessing the said 
jalkar on payment of the rent fixed." 


Leaving alone any question whether . 


that phrase gives any right to the de- 
fendants, in dealing with the matter, 
the learned Judge has found a practice 
and then-he puts to himself -the question, 
“can I safely connect-that practice with 
the:documents at the time of the Per- 
manent Settlement and the Revenue 
Survey, so as to make out that the prac- 
tice since the eighties -is a “practice 
within -the bounds and terms of the 
right which was granted at the time 
of the. Permanent Settlement?” He re- 
fuses to’ say that the fact that these tolls 
have been taken entitled him to find it 
proved that the right given in 1795 
was the right of exclusive fishery through- 
out the area claimed. His view is, in 
fact, simply this: That the zemindars 
are to be allowed to collect tolls from 
fishermen. as doubtless they had done 
from many years before. Taking the 
matter on the whole, itseems to me that 
conclusion is a 
perfectly reasonable one and, in no event, 
can it besaid that he has committed an 
error of law. Itis not a question of the 
defendants proving any custom. If 
that were the question, undoubtedly, 
there would have been a good deal to 
say. Unless the plaintiffs first prove an 
exclusive right in these navigable waters, 
anybody whether he comes from Dacca 
or Murshidabad or any other place has 
an equal right to fish All that is ne- 
cessary in this case is to determine 
whether these fishermen who are made 


. respondents in the appeal can be prohibit- 
ed at the will of the plaintiffs from: 


exercising their right of fishing in this 
water at all In my judgment, they 
cannot and it has been so decided by 
the learned Judge of the Court of 
‘Appeal below. The appeal, therefore, 
fails and must be dismissed with costs. 
Ghose, J.—I agree. On the findings 
of fact arrived at by the learned Judge 


-and stated in detail.in the judgment 


of.my learned brother, I am of opinion 
that no question of law arises which 
can be urged in second appeal. The 
only point that I should. mention is as 
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to the right ofthe plaintiffs to levy tolls. 
That question was not raised in the 
suit and I entertain considerable doubt, 
whether, after the abolition of sayer, 
any zemindar has got any right to levy 
tolls or taxes with regard to the right 
of fishing by -fishermen in a public 
navigable river. That question does not 


‘arise in this case and the observations of 


the learned Judge were based upon 
statements made by the defendants in 
their written statement. The plaintiffs 
were unable -to prove, : according to the 
learned Judge, the right to exclu- 
sive fishery- set up by them and, upon 
that finding, their suit fora declaration 
that the defendants have no right to fish 
in that part of the river mentioned in 
the plaint ‘was liable to be dismissed. 
In my judgment, therefore, the suit has 
been rightly dismissed and I reserve 
my opinion with regard to the right of 
the plaintiffs to levy tolls, 
Z. K. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civir APPEAL No..43 or 1922. 
July 24, 1924. 
Present:—Mr. Baker, J. C., and 
“Mr. Predeaux, A.J. C. 
BHAIYALAL-—PLAINTIFF—A PPELLANT 
] versus x 
Rai BEHARILAL AND OTHERS— 
l DEFENDANTS-- RESPONDENTS. 
Limitation Act (IX of 1908) s. 10—Suit by 
principal against agent. 
| Section 10 of the Limitation Act has no applica- 
tion to a suit by a principal against his agent; it 
applies only where a trust exists between tho 
parties. [p. 507, col. 2.] 


Appeal against the decree of the Ad- 
ditional District Judge, Saugor, dated 
the 19th December, 1921, in Civil Suit 
No. 20 of 1921. 

Mr. M. Gupta, for the Appellant. 

Dr. H.S. Gour and Messrs. S.B. Gokhale 
and B. V. Pradhan, tor the Respondents. 

JUDGMEN T.—This case arises out 
of a caSe “decided by “the ‘Privy Counci] 
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Bhaiyalal.* : f 
the judgment of the Privy Council. 


The plaintiff in this suit had mortgag- . 


ed his property to Nandkishore, the 
managing member of a joint Hindu 
family and. father of the present defend- 
ants, and had placed his estate under 
his management. 

the mortgagor on the mortgages which 
were for large amounts, and the present 
plaintiff, the mortgagor, contended that 
the mortgage-deeds had been liquidated 
out of the sale-proceeds of his villages 
which had been sold at his request by 
the mortgagee as manager, and realized 
a large amount. The mortgagee, how- 
ever, contended that large sums were 
due to him on certain khata debts. 
The case ultimately went up to the 
Privy Council and it was held that 
' nothing was due under the mortgages 
in suit, and tlie Privv Council also 
found that the entries of the khata 
debts were fictitious and made with the 
object of accounting for some of the 
money which Nandkishore had received 
on account of the mortgagor and his son 
Murlidhar. The present suit is brought 
by the plaintiff, the mortgagor, to 
recover from the mortgagee these khata 
amounts which have been held by the 
Privy Council to be fictitious. They 
amount to Rs. 45,176, of which the 
plaintiff claims half, the other half be- 
longing to his son Murlidhar. 

The suit- was dismissed by the first 
Court, the Additional District Judge, 
Saugor, as barred by limitation. The 
learned Judge held that this must be 
regarded as a suit by a principal against 
an agent and is barred by limitation 
under Article 89 of the Limitation Aet, 
the agency having terminated in 1897, 
as Shown by paragraph 6 (b) of the 
plaint, and the present suit being 
brought in 1921, 24 years after the ter- 
mination of the agency. 

The plaintiff appeals. | . 

The only question in this appeal is that 
oflimitatiom. Itis contended on behalf of 
the appellant that the suit is not barred 
by limitation as this is a case of an ex- 


"* Reported as 58 Ind, Cas. 13; 16 N, L, R. 94,— 
Ed] 
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press trust under section 10 of the 
Limitation Act, for which there is no 
period of limitation. 

It isto be noted that the plaintiff 
does not base his case of express trust 
on the agreements or tkrarnamas exer 
cuted by him in favour of Nandkishore, 
by which the management of the estate 
was committed to Nandkishore. The 
reason is obvious, as the Privy Council 
held at page 102* of the above quoted 
judgment, that Nandkishore was not 
created a trustee, within the meaning of 
the Indian Trusts Aet, by the first deed. 
The second deed was cancelled. 

The learned Counsel for the appel- 
lant bases the case of express’ trust on 
Exhibit P-3, a letter from the plaintiff - 
to Nandkishore, dated the 3rd Septem- 


ber, 1895, which will be found translat- 


ed in the record of the Privy Council 
Proceedings at page 122. "These pro- 
ceedings are printed in books and are 
far more convenient for reference than 
the Exhibits in this case. This letter 
directs Nandkishore to purchase stamps 
for sale-deeds of the villages sold by-. 
auction on -the lst September and to 
produce before the plaintiff for his signa- 
ture the sale-deeds, when they are written 
up. 1t further directs him to credit the 
sale-proceeds of the villages purchased 
by Raja Gokaldas towards the mortgage-: 
deed for Rs. 6,000 and pay him in cash, 
taking back the mortgage-deed. Out of 
the amount Nandkishore received from 
Pandit Durgaprasad Misar, he has to pay 
Kuar Bahadur his money, which is carry- 
ing on a high interest, and pay Ram- 
gulam Pathak also. The mortgagee is 
asked first to take his money due on 
bahi-khatas and then credit the balance ' 
towards the mortgage-deed, and to pro- 
duce the whole account before the 
writer after all the sale-deeds have been 
written up and the money has been real- 
ized and paidas directed above. This is 
the document on which the plaintiff 
relies for creating a trust. 

We agree with the lower Court in 
holding that it does not do so. It is 
merely a direction to an agent to make 
certain payments on account of debts, 
or it may be regarded asa notice by a 

*Page of 16 N,L,R,—-]Ed.] - —— ^ ^ ^ — 
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debtor to his ereditor as to the appro 
priation of certain monies to oertain 
debts.. A "trust" is defined in section 
3 of the Indian Trusts Act (Act II of 
1882).as “an obligation annexed to the 
ownership of property, and arising out 
-of a confidance reposed in and accepted 
by the owner, or declared and accepted 
by him, for the benefit of another, or of 
another and the owner." In our opinion, 
the letter in question does not answer 
to this definition, and we are strengthen- 
ed in this opinion by the view taken 
by their Lordships of the Privy Council 
that the. agreement (page 200 of the 
Privy Council record) of the Ist July, 
1892, which is a far more elaborate docu- 
ment, did not constitute the defendant a 
trustee within the meaning of the Indian 
Trusts Act. 

. The léarned Counsel for the appellant 
has relied on the cases of Bhurabhai Jam- 
nadas v.. Bai Ruxmami (1), Secretary of 
State for India v. Bapuji Mahadev Govai- 


kar (2) and Barkat v. Daulat (3). The 


first of these cases refers to a sum of 
money deposited by the plaintiff's father 
with the father of the lady, whom the 
plaintiff was going to marry, asa fund 
constituting her palla or dowry in ac- 
cordance with the custom of the caste. 
This sum was deposited for the benefit 
of the wife and there is a clear case of 
trust. It has no application whatever to 
the. facts of the present case. 

The ease of 
for India v. Bapuji Mahadev (2) is 
one in which an amount of money 
was credited in the name of the 
plaintiffs ancestor in the Government 
. Treasury, and it was held that the money 
vested in the Government when it took 
over the Satara Treasury and the purpose 
of the credit in the name of the plaint- 
iffs ancestor was specific and so section 
10 of the Limitation Act did apply. This 
case also, in our opinion, has no appli- 
cation to the facts of the present case. 

The third ease Barkat v. Daulat (3) also 
does not apply. 


p 32 B. 394; 10 Bom. L. R. 540. 
2). 31 Ind. Cas. 277; 3) B. 572; 17 Bom. L. R. 
641 


oa) 4 A, 187; A. W, N. (1902) 3; 2 Ind, Dec. (x. 8.) 
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. . The learned Pleader for the respondents 
has relied on Official Assignee of Madras 
v. G. Smith (4) and Official Assignee 
of ‘Madras v. Mellapparam Kanoor Sar- 
vajana Sahaya Nidhi (5) which show 
-that there is no fiduciary capacity between 
a banker and customer. 3 

We have no hesitation in holding that 
section 10 of the Limitation Act has no 
application to the present case there be- 
ing no creation of a trust between the 
plaintiff and Nandkishore. The relations 
between them were those of debtor and 
creditor, or of a principal and agent, and 
the present case is a suit by a principal 
&gainst his agent, to which section 10 of 
the Limitation Act has no application. 

It is next contended that if section 10 
of the Limitation Act does not apply, 
the District Judge was wrong in apply- 


_ ing Article 89 and the case is governed 


by section 18 or Article 90 of the Limi- 
tation Act. Section 18 of the Limita- 
tion Act lays down that “where any per- 
son having a right to institute a suit 
or make an application has, by means of 
fraud, been kept from the knowledge of 
such right or of the title on which it is 
founded,” the time begins to run “from 
the time when the fraud first became 
known to the person injuriously affected 
thereby.” Article 90 of the Limitation 
Act applies to suits by principals against 
agents for neglect or misconduct, and 
time begins to run from the time when 
the neglect or misconduct becomes known 
to the plaintiff. 

It is contended for the plaintiff-appel- 


.lant that the limitation began from the 


date of the Privy Council judgment, 
which is dated the 3rd March, 1990, the 
suit being filed in 1921. So far as this 
contention is concerned, it is entirely 
untenable on the statement of Bhaiyalal 
himself. In the pleadings in his written 
statement filed in Suits Nos. 1 and 2 of 
1905, out of which the proceedings of 
the Privy Council arose, the appellant, 
then defendant, totally denied the khata 
debt: see his written statement at page 
29 of the printed record of the-proceedings 
of the Privy Council. 


(4) 1 Ind. Cas. 712; 32 M. 68; 5 M. L. T. 164. 
(9) 6 Ind. Cas. 427; 34 M, 125; 7 M. L, T. 409; 


(1910) M, W, N, 421, 
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In the present case the plaintiff, as 
P. W. No. 1, has deposed that he knew 
in Nandkishore's lifetime that he owed 
nothing on the khatas. Nandkishore died 
in 1901. It is contended that the plaint- 
iff could not be certain of the 
having been committed until it had been 
finally decided by the Privy Council, 
but from the plaintiffs own admission 
it seems that he was aware of this 
fraud before the death of Nandkishore. 

Then as regards Article 90 of the 
Limitation Act, which provides for 3 
years’ limitation from “the time when 


the neglect or misconduct came to the: 


notice of the plaintiff, the same consider- 
ation will apply as the neglect or mis- 
conduct was known to him in the life- 
time of Nandkishore. 

Finally, it is contended that even if 
Article 89 applied, if an agent is direct- 


ed to sell property and to make over 


. sale-proceeds, agency continues until 
the sale-proceeds are paid to the prin- 
cipal;and' as they have not been paid 
over'the agency must be presumed to 
be still in existence. The objection to 
this argument is that Nandkishore, the 
agent, died in 1901, and although he 
may: have been a member of the joint 
Hindu family, it has never been suggest- 
ed that the agency was continued by 
his sons. Apart from this the’ question 
of the termination of the agency’ does 
not really arise, as the plaintiff has de- 
posed that he demanded the surplus in 
Nandkishore’s lifetime. This is his de- 
position in the present suit. 

It is contended that asking for the 
surplus: does not amount to a demand 
. foraecount. Obviously the surplus could 
not be arrived at without making an 
account, and as no such account was 
rendered, limitation ran from the appel- 
lant's demand, which was in the lifetime 
of Nandkishore, and,therefore, at the 
latest in 1901. However, even if the 
limitation is to be taken from the date 
of the termination of the agency, the 
agency terminated at the latest at the 
death of Nándkishore in 1901, 20 years 
before the institution of the present suit. 
As & matter of fact it appears to have 
terminated earlier because in the plaint 
in the present suit in paragraph. 6 (b) 
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the position of Nandkishore under the 
ikrarnamas, by which the agency was 
constituted, is stated to have ceased in 
1897 and in Suit No. 1 of 1905 the pre- 
sent plaintiff deposed that he dismissed 
his agent in 1896. This will be found 
at page 55 of the Privy Council book. 
In any case the agency must: have termi- 
nated when the suit was filed in 1905. 

In these circumstances from whatever 
aspect the claim is regarded, it is out 
of time by many years. We, therefore, 
agree with the view of the lower Court 
in holding that it is barred by limita- 
tion. The appeal consequently fails and 
is dismissed with costs. 

The lower Court has awarded three 
sets of costs to the defendants who are 
all members of the same family, though 
they may be separate. Though separ- 
ately represented, there is. one defence. 
The order should, therefore, be varied by 
awarding one set of costs only.to the de- 


tendants. 


‘8. D.. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
MiscELLANEOUS Cass No. 225 or 1994. 
May 12, 1924. i 
Present:—Sir Cecil Henry Walsh, Kr., 
Actg. Chief Justice, and Mr. Justice 
Ryves.' 
H. HUNTER-—PzrITIONER 
s versus 
DAMODAR DAS AND OTHERS—- 
OPPOSITE PARTIES. ` : 

Company Law—Voluntary liquidation—Share- 
holders surrendering shares and receiving preference 
Shares in another company~—Subsequent meeting— 
Proceedings, whether valid—Transfer of assets— 
Docyment of transfer not registered—Transfer 
whether binding—Transfer of Property Act (IV of 
1882); s. 8h. . 

The liquidator of the Bank of Upper India 
Limited applied for an injunction restraining ‘the 
respondents from acting as liquidators of the said 
Bank and from pretending to bea committee of 
share-holders or contributories. It appeared that 
the respondents who held fully paid-up shares in 
the Bank surrendered their shares after the Bank 
went into liquidation and in lieu thereof received 
preference shares. in another. company. which 
meanwhile had taken over the assets of the Bank, 
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The document evidencing this arrangement had 
not been registered: 

: Held, (1) that the respondents were, from the 
moment they gave up their shares and took prefer- 
ence shares in the other company, no longer share- 
holders or members of the Bank of Upper India 
and had no footing or authority of any kind either 
for the election of the liquidator or for any other 
purpose whatever; [p. 511, col. 1.] 

'(2) that the meeting held by the. respondents 
and any proceedings taken by them were null and 


void and of no effect, and the appointment of-some: 


of the respondents as liquidators and of others as 
& committee to control the actions of the peti- 
tioner liquidator was illegal. [p. 511, cols. 1 & 2.] 

: Per Walsh, A. C. J.—Apart from any action 
under the Companies Act the rights arising 
out of the execution of the agreement (taking 
over the assets of the Bank) were as binding 
on the parties holding benefits thereunder, as if 
it had been decided to effect the transaction by 
a.formal transfer, that is to say, by a registered 
deed as required by section 54 of the Transfer of 
Property Act. [p. 512, col. 1.] ; 

: Salamat-uz-zamani Begam v. Masha Allah Khan, 
43 Ind. Cas: 645; 40 A. 187; 16 A. L. J. 98 and 
Mahomed Musa v. Aghore Kumar, 28 Ind. Cas. 930; 
42 ©. 801; 17 Bom. L. R. 420; 21 C. L. J. 231; 28 
M. L. J. 548; 19 C. W. N. 250; 13 A. L. J. 229; 
17 M: L. T. 143; 2 L. W. 258; (1915) M. W. N. 621; 
42 I. A. 1 (P. C.), followed. 

. Application under section 215 of the 
Companies Act. 

Messrs. B. E. O'Conor and Ram Nam 

. Prasad, for the Applicant. 


Dr. S. N. Sen, for-the Opposite Parties. 


d JUDGMENT. 

Walsh, A. C. J.—This is an appli- 
cation, dated the 22nd April, 1924, by 
Mr. Hunter, the liquidator of the Bank 
of Upper India, Ltd., to restrain certain 
respondents named Damodar Das and 
P. N. S. Aiyar from acting as liquidators 
of the Bank of Upper India, Ltd. and 
to restrain the two said persons and 
four others, namely, Piare Lal, F. W. 
Roberts, N. N. Das and’ Khan Bahadur 
Wahid-ud-din Saheb from pretending to 
be a committee of share-holders or 
contributories. 

The matter came before a member of 
this Bench on the 22nd of April Being 
obviously a matter of urgency and 
importance an interim injunction was 
then granted, and notice was given to 
the respondents to appear on the 9th of 
May, to show cause why the injunction 
should not be continued. Appear they 
did in person, with one exception, by 
showing themselves in.Court, but they 
remained concealed behind their Counsel 
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Dr. Sen, who showed cause by advancing 
certain legal arguments. The matter, 
although urgent’ and important is a 
simple one. The only thing that causes 
me any surprise or cause for observation 
is that persons of this kind, professing 
themselves to be men of business and 
holding shares in other companies, and 
some actually having been Directors of 
such companies should beso lost to all 
sense of decency and business acumen 
as to launch an attack of this kind after 
seven years upon a liquidator, by the 
issue of circulars and the holding of 
meetings, all of which purported to be 
done according to law, without a shadow 
of grievance as far as one can see, or 
without a shadow of a title in law or 
equity behind them and should be con- 


'tent to do so in eold blood, and then to 


come up to the High Court and make 
piteous appeals through Counsel, (1) for 
an adjournment, and (2) for the decision 
of fancy points of law. As to what the 
real object of these mysterious pro- 
ceedings may be and what they hoped 
to gain, the Court is left entirely in 
the dark. One ean only say that their 
conduct is that of individuals apparently 
actuated by a vindictive desire to pro- 


ceed against some concern or company 


which they wish to injure. There is 
some suggestion, which we have not 
gone into, that they have already taken 
active measures to injure, or. defeat, or 
delay steps that the liquidator is 
taking in accordance with law against 
some defaulters. Amongst the matters 
dealt with in the preliminary order, was 
the question of these gentlemen’s 
peeuniary responsibility for their con- 
duet to the liquidator if their conduct 
proved wrongful, and if any real loss 
had been suffered. It has been agreed 
by Mr. O'Conor on behalf of the liquidator, 
Dr. Sen on behalf of Mr. Damodar Das 
and Mr. Piare Lal, and Saiyid Muham- 


mad Husain on behalf of Dr. N. N. 
Das, K. B. Wahid-ud-din and Mi. 
Roberts, that the matter. of their 


pecuniary responsibility sheuld stand 
over for the present to be dealt with 
either on an original motion before me, 
or by a suit at law by Mr. Hunter as he 
may be advised. 
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The history which gives rise to the 
contest, if it can be designated by that 
name, which certainly has occupied a 
totally disproportionate amount of the 
time of this Court, though important, 
begins with the voluntary liquidation of 
the Bank of Upper India Limited, in 
1917, when by a resolution of the share- 
holders in Juneof that year, Mr. Hunter 
and his colleague, Mr. Stuart the, Secre- 
tary of the Alliance Bank of Simla, Ltd., 
were appointed joint liquidators. In 
order to remove any misunderstanding, 


we may point.out that the provisions of: 


the Companies Act are adequate to 
enable any one, or any body of share- 
holders or contributories, if they are 
dissatisfied with any conduct on the 


part of one,or both of the liquidators, to 


bring the matter before the Judge in 
winding up. So if there be any contro- 
versy, it can be decided, and the 
liquidator, if necessary, removed, or 
directed to conduct himself properly. 
In the event of a liquidator dying, or 
resigning, provision is made for the 
members of the company to appoint a 
successor. Nothing of this kind 
happened until February 1924, and, 
therefore, it must be taken that the pre- 


sent respondents were perfectly satisfied’ 


with the conduct of Mr. Hunter and with 
his joint liquidator Mr. Stuart who 
retired in July 1923, and-that matters so 
continued from Jurie 1917 until February 
1924. Indeed, one of these persons, 
Damodar Das, has been Joint Liquidator 
with Mr. Hunter in the Trust of India, 
Limited. By an arrangement which was 
entered in to writing, which Mr. Hunter 
called an agreement for sale, namely, 
the document Exhibit HH 4, of July 1917, 
the Trust of India, Limited, which seems 
to have been a sort of roving financial 
genius exercising apparent control over 
the Alliance Bank and other companies, 
: took over the assets of the Bank of Upper 
India. Now the assets of .the Bank of 
Upper India were largely in the form 
of mortgages of immoveable property, 
assets which in this country, however 
healthy they look, undoubtedly take a 
-very long time to realize and to produce 
satisfactory results, involving for their 
realization much persistent litigation, 
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the obtaining of decrees, and applica- 
tions in execution, the length and com- 
plexity of which are so familiar and so 
attractive to the legal profession; and it 
may be assumed that anybody in pos- 
session of 65 lakhs worth of that kind 
of asset, such as the liquidator of the 
Bank of Upper India Limited had to 
realize, might consider himself fortunate 
if in the course of ten years he realized 50 
per cent. . 

The most patient and long-suffering 
Share-holder is apt to get despondent of 
his chances of getting anything out of 
a liquidation, which depends on this 
kind of business, and it is not at all 
remarkable that the agreement which 
provided for the share-holders in the 
Bank of Upper India being compensated 
by preference slíares which were at that 
time saleable on the market inthe Trust | 
of India and the Alliance Bank of 
Simla should have proved an acceptable 
arrangement. So far as itis material to 
this enquiry, it is only necessary to 
state that the 5 per cent. preference 
share-holders in the Bank of Upper India 
took 6 per cent. preference shares in the. 
Alliance Bank of Simla and. that the 
ordinary share-holders in the Bank of 
Upper India took half of their holding 
in 6 per cent.. preference shares in the 
Alliance Bank and half in 6 per cent. 
preference shares in the Trust of. India, 
Though the share-holders included the 
present respondents, the evidence with 
regard to this matter and its history 
stand on the uncontradicted sworn 
testimony of Mr. Hunter himself. In 
substance, he was giving us an account 
of what he knew, but as regards details 
he was only ableto state being himself 
a.manager with a large staff, what he 
believed had been carried out by his 
staff in detail With regard to these 
particular shares and the execution of 
the agreement by the share-holders he 
stated in the presence of the respondents 
with the exception of Mr. Aiyar, who 
was absent, and he was not contradicted, 
that the transaction was carried through, 
not precisely as it was contemplated by 
the original provisions in the deed whieh 
was drawn up by the lawyers, but that 
the share-holders in the Bank of Upper 
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India surrendered their shares or scrip 
and applied through the liquidator to 
the Trust of India and the Alliance 
Bank of Simla, as the case might be, for 
the issue to them of the preference 
shares to which they were entitled, and 
the records of these transactions were 
kept temporarily by Mr. Laver under the 
instructions of Mr. Hunter, and are duly 
recorded in the books, which, if they 
were wanted, could be found at Simla. 
Nobody asked to see the books here 
before us, and Dr. Sen very properly 
on the instructions of his clients accept- 
ed this statement ascorrect. The result 
is that the respondents who held this 
meeting and issued circulars were from 
_ the moment they gave up their shares and 
took the preference shares in: the other 
companies, no longer share-holders or 
members of the Bank of Upper India, 
and had:no footing, or authority of 
any kind either for the election of the 
liquidator or for any other purpose 
whatsoever, and unless they knew that, 
they must be profoundly ignorant of 
company business and Company Law. 
They seemed in the. document which 
they drew up describing their own 
character to be conscious of the un- 
certainty which ‘surrounded their own 
position, because they sometimes describ- 
ed themselves as share-holders, and 
sometimes described themselves as con- 
tributories. If the comparison were of 
any value, it would be difficult to say 
which description was ‘the’ more in- 
accurate. Mr. O'Conor gave the final 
blow to the contributory argument by 
quoting sub-section (4) of section 156, 
which provides that no contribution is 
required from any member exceeding 
the face value of his holding; in other 
: words, the holder of shares, whose shares 
are fully paid at the time of the com- 
‘mencement of the liquidation, is not” a 
contributory, and, indeed, he would 
have a grievance against the liquidator 
if he were put on the list ofcontribu- 
tories. It is, therefore, sufficient for the 
` purpose of this case to hold, what is 
undoubtedly the fact; that these gentle- 
men, at the time when they took these 
proceedings in February 1924, were 
“not, and had not been for 4 very con- 
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siderable time, cither share-holders or 
contributories in the Bank of Upper 
India. The result is that their pro- 
ceedings had no legal foundation and 
were totally misconceived. It is dueto 
their clerical ability, based on theonly: 
study of Company Law, of which they 
have shown signs in these proceedings, 
to say that the proceedings at the meet- 
ing, assuming that the meeting had any 
legal character or validity, are quite 
stainless in character and unimpeacb- 
able. It would be difficult to find pro- 
ceedings so utterly without foundation, 
earried out in such perfect order and 
propriety. We examined the Minute 
Book, and it is due to them to say 
that they did their best in a hopeless 
state of things to make their position 
secure from attack. : 

Out of respect for the vigorous argu- 
ment of Dr. Sen, we have to take notice 
of his contention that, as a matter of 
fact, in the legal sense of the word, we 
are back in the year 1917, and that 
when these gentlemen exchanged their 
shares, and even took proceedings or 
raised objections as preference share- 
holders in the Trust of India, Limited, 
they were living in a fool's paradise, and 
were really all the time share-holders- 
in the Bank of Upper India and had 
mo concern whatever with either the 
"Trust of India, Ltd. or the Alliance Bank 
of Simla. All this is based upon the 
contention that there was no transfer 
of property in the terms of section 54 
of the Transfer of Property Act, and 
that the agreement of sale (Exhibit 
HH4) had rio validity. or legal effect, 
in spite of its having been carried 
so far as these gentlemen are 
concerned in every particular. By 
way of parenthesis, one may say that 
there isa small residue of share-holders 
who have not been heard of during the 
liquidation, and are never likely to be 
seen again, who have been unable to 
accept or repudiate the provisions of 
this deed, because the liquidator was 
unable to find them; and to that extent 
the agreement for sale is unexecuted, 
but so far as these respondents are 
concerned it has been duly. executed 
and performed, The argument of Dr 
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Sen raises a question, which is much 


debated in the Courts of India, as to 
how far transactions which do not 
purport to comply with statutory 
requirements, although in every other 
“way the object to be achieved by the 
transfer or exchange has been executed, 
can be recognized in law or rather 
at equity, so as to bind the parties by 
their conduct so irrevocably as to make 
it impossible for them to re-open the 
transaetions or retrace their steps. I 
doubt whether this question really 
arises, ‘but as Dr. Sen hasargued it, it 
is only right that it should be. dealt 
with. I am content to answer it in the 
same way that I answered it in my 
judgment in the case reported as 
Salamat-uz-Zamani Begam v.  Msha 
Allah Khan (1) obeying what I believe 
to be the positive direction given to 
the Courts in India by the Privy Coun- 
cil in the case of Mahomed Musa v. 
Aghore Kumar (2). That is to say, that 
apart from any action under the Com- 
panies Act, the rights which have arisen 
out of the execution of this deed of 
July 1917, are as binding on the parties 
holding the benefits which they have 
taken thereunder, as if it had been decided 
. to effect the transaction by a formal 
transfer, thatisto say, a registered deed 
as required by section 54 ofthe Transfer 
of Property Act. My reason for hold- 
ing that section 54 has no application 
is that there was no transfer. The 
Trust of India had power to ask for one 
and the Bank of Upper India undertook 
to.execute one. If the Trust of India 
did not demand one, as,. in fact, it 
never did, the’ question does not arise. 
The exchange has been made; the 
matters have passed into history and 
the legal rights of the parties have 
been settled without the necessity of a 
formal document. 

The result of this decision is that the 
whole of the proceedings of the 3rd 
of February, 1924, were void and in- 
operative, and we so declare ' them. 


- (1) 43 Ind. Cas. 645; 40 A. 187; 16 A. L. J. 98. 

(2) 28 Ind. Cas. 930; 42 O. 801; 17 Bom. L. R. 
490; 21 C. L. J. 231; 28 M. L. J. 548; 19 C. W.N. 
250; 13 A. L. J. 229; 17 M. L:.T. 143; 2L. W. 258; 
(1915) M. W. N. 521; 42 I A. 1 (P.-C). 
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The effect of this is that as.regards 
Mr. Aiyar, the absent, respondent, his 
so-called appointment as joint liquidator 
with Damodar Das is a nullity; and 
he will take any proceedings, or pro- 
fess himself to be the joint.liquidator, 
of the company, at his peril. But in- 
asmuch as we were compelled to direct 
service upon him in Lahore outside 
our own jurisdiction, we-are not satis- 
fied that he has been served in accord- 
ance with lawin the sense that enables 
us to make a final order against him in 
the way in which we are doing as against. 
the other respondents. But that will 
in no way prevent him from com- 
ing here, on due notice to Mr. O’Conor 
and Mr. Hunter, at such time and date 
as the Court may find convenient to ' 
fix to hear him, in order to repair the 
omission caused by his absence to-day; 
and even, if he should desire, to set 
a good example.to his collegaues by 
going into the box and submitting him- 
self on oath to cross-examination. We, 


- therefore, continue against him the ex 


parte interim injunction granted on 
Mr. Hunter’s application, which is. to 
continue until further order with liberty 
to him after due notice to the. other 
side to comeup and show cause why 
it should be setaside.  : 

Ryves, J.—I agree with the order 
of my learned colleague. I base my 
decision on one short point. All the 
respondents were share-holders in the 
Bank of Upper India, Limited. Theshares 
were fully paid up. After that the Bank 
went into liquidation; they surrendered 
their shares to the Trust of India, Limited, 
and in lieu. thereof received preference 
shares in the Trust of India, Limited, and 
in the Alliance Bank of Simla, Limited. 
From that moment it seems to me 
that they ceased to be members of the 
Bank of Upper India, Limited, and, there- 
fore, they had no authority on the 
3rd of February, 1924, to hold the meeting 
which they called as share-holders or 
contributories of the’ Bank of Upper 
India, Limited, and that the resolutions. 
which they passed at that meeting were 
consequently altogether invalid and 
inoperative. On the serious | question 
of law which was argued.I prefer to 
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give no opinion., It may be that the - 


parties inter se are estopped from dis- 
puting the transfer, although in law 
no valid transfer has taken place so 
far as immoveable properties or securities 
on. such immoveable properties of over 
Rs. 100 in value, are concerned. To: 
illustrate what T mean, if Mr. Hunter 
as liquidator of the Trustof India were 
to sue to recover mortgage-money as 
an assignee of the Bank of Upper 
: India, Limited; it might be held that he. 
could: not do so because there was no. 
assignment valid in law according to: 
section 54 of the; Transfer of Property / Act.. 
But what Ke did: do, was to sue on behalf 
of the Bank of Upper Indis Limited, the 
mortgagee, as liquidator; and having got 
a decree and realized the money, paid 
that money over to the Trust of India, 
Limited. 

By the Court,—The: order of the 
Court is that we make the interim in- 
junction granted on April the 22nd 
against the five respondents other than 
Mr. P. & N. Aiyar, permanent. We 
declare that the meeting of the 3rd of 
February, 1924, was: null and void and 
of' no effect; and’ that the appoint- 
ments of Mr. Damodar Das and Mr. 
Aiyar as joint liquidators were illegal; 
as also the'appointments of Messrs. N. N. 
Das, Piare Lal, Roberts and, K. B. 
Wahiduddin as a committee to control 
the actions:of Mr. Hunter. 

The five respondents who appear 
jointly and: severally, must pay the 


certified costs of Mr. 0'@onor's: 
client. 
K. 8. D. Order accordingly. 
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tnership business—Loan by ohne pantner—Other 
partner, when liable—Use by partnership of money, 
effect of. 

The ultimate use, by a firm, of money borrow- 
ed: by a partner individually: on his own credit, 
corset make tlie firm liable for-the loan. [p. 517, 
co. 

The circumstance that the firm obtains the 
benefit ofa transaction entered into by one of its 
members, may show that he entered into the 
contract as. the agent of the firm, but the 
fact is no more than. evidence that this 
was the case, and the question upon which: the 
liability or non-liability of tlie firm depends, is 
not, whether the firm obtained. tlie benefit of the 
contract, but did the firm by one of its partners 
or otherwise enter into: the contract. [abid] 


Beckham v. Drake, (1841)9 M. & W. 79'at p. 
99; 60 R. R: 678; 11b. J. Ex 201; 152° E. R. 35, 
followed. 

Emly. v. Lye, (1892). 15- East. 77 13 R. R. 347; 104, 
E. R. 746, Benan v. Lewis, (1827) 1 Sim 376; 27 R.. 
R. 205; 57 E. R. 618, Smith v. Craven, (1831) ro. 
&J. 500; 35-R. R. 764: F Tyr. 389; 9L. Jw (0. s.) 
Ex. 174,148 B.R. 1520, Hawtayne v. Bourne, 
(1841) 7. M. & W. 595; 56-R. R. 806; 10L. J. Ex. 
224:-5 Jur..118; 151 E. R. 905, Burmester v. Norris; 
(1851) 6 Ex. 796; 21 L. J. Ex.43; 155 E. R. 707, 
Ricketts-v. Bennett, (1847) 40. B. 686; TER, R. 
6915.17 Ij. J: O..P. 17; ll Jur. 1062; 136 E, R. 678, 
In re  Warcester Gorn Exchange Co: (1853) 
3-De. G. M.& G.180; 98 R. R. 98; 22 L. J. Ch. 
993; 17. Jur. 721; CW. R. 171; AX E. R.71,, Fisher 

v. Taylor, (1843) 2 Hare 218; 62 R. R: 84; 67 E. R. 
91, referred’ to., 

Where one member of a. partnership. borrows 
money upon his. own credit by giving his own 
promissory-note for the sum.so- borrowed, and he 
afterwards uses: the proceeds. of the note in the: 
partnership: business,.of his own, free: will, without 
being under any obligation.to, or contract ‘with, the: 
lender so to. do, the partnership. i is not liable for. 
the loan. [p. 517, col. 2.] 

Shaw'v. Cadwell! (1889) 17 Sup. Ct. Cam 357,. 
followed! 

Niclialson. v. Ráokatts, (1860) 2 El & Il. 497; 
11d R. R..816; 29 L. J. Q: B. 55; 6 Jur.. (N. 8.) 422; 
LE. T. 544. SW. R: 211; 121r È: R. 187, Holme v, 
Hawmond, (1872) 7 Ex. 218; 41 È. J. Ex. 157; 20'W, 
Ri. 746, referredi to: 

Appeal fnom the decisiom of the Sub- 
ordinate Judge, Midnapur; dated the 
17th; July 1922: 

Dx. Sarat Chandra Basak, Babus 
Gopendra Nath Das and Ramaprasad; 
Mookerjee, for the Appellants.. 

Babus Mahendra Nath Ray and San- 
tosh Kumar Pal, for the Respondents.. 

JUDGMENT. —This is am appeal 
by the plaintiffs im a suit for recovery: 
of money: The- claim has -been deereed: 
against the first defendant but  dis- 
missed: against the second. The guess 


tion in controversy now is, whethey 
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the` plaintiffs are ‘entitled to a decree 
against the second defendant, and if so, 
for what amount. |. - 
. The plaintiffs are money-lenders. The 
first defendant is a contractor Among 
vaxious works which he had undertaken, 


he had in hand a contract under the. 


Bengal Nagpur Railway Company in 
connection with what is known as the 
Kharagpur Line Sub-Division. In this 
business, the second defendant was his 
partner under a deed executed on the 
28th June 1920; though the partner- 
ship had eommenced.on thé 28th March 
1920. The partnership was dissolved 
by aconsent decree on the 16th June 
1922, in a litigation between the 
defendants. The plaintiffs seek to re- 


cover from the defendants three sums: 


óf money for three successive periods. 
The first period covers the time be- 
tween the llth January 1920 and the 
28th March 1920, that is, the period 
immediately antecedent to the forma- 
tion of the partnership between the 
defendants. The second period covers 
the time between the 3rd April 1920 
: and the 12th June 1920. The third 
period covers the time between the 
14th June 1921 and the 25th September 
1921. The second and the third periods, 
it will be observed, are subsequent to 
the.formation of the. partnership between 
the defendants. The plaintiffs, how- 
ever, have distinguished between the 
two periods on the ground that it was 


‘not till the 13th June 1921 that they 


became aware of the existence of the 
partnership. It is plain that as regards 
fhe small amount claimed in respect 
of the first of these periods, the second 
defendant cannot be held liable, be- 
cause at that time there was no part- 
nership between the two defendants. 
We are consequently concerned with the 
sums claimed in respect of the second 
and the third periods. . 
- The case for the. plaintiffs 
. the contract business already mention- 
éd: was carried on by the first .defend- 
ant .on.behelf of ‘the partnership, that 
in ‘order -to enable him to'carry it on 
he tcok loans from the. plaintiffs on 
romissory-noles and that the sums so 
borrowed were in fact- applied for :the 
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. partnership -concern. - These allegations, 


however, have not been made out; the 
evidence was not specifically directed ` 
to these points, and, it seems, their 
significance and importance were not 
fully realised. The accounts which were 
produced at a very late stage of the 
proceedings, could not be scrutinised 
in the original, as they were written 
in characters difficult to decipher, and 
when the translations were placed in 
the hands of the Court, it was im- 
possible to deal with the question’ 
satisfactorily. Apart. from this, the 
grounds assigned by the Subordinate. 
Judge for dismissal of the suit against 
the second - defendant are open to 
criticism and there has consequently 
been considerable discussion at the 
Bar as to the liability of a dormant 
partner. : 

Section 251 of the Indian Contract 
Act which  furnishes the guiding. 
principle applicable,to questions of the 
power of a partner to bind his co- 
partners, is in these terms: “ Each- 
partner who does any act necessary. 
for, or usually done in, carrying on the 
business of such a partnership as that 
of which he is .a member, binds his 
co-partners to the same extent as if 
he were their agent duly appointed. 
for that purpose." There is an excep- 
tion to this rule formulated in the 
following terms: “If it has been agreed. 
between the partners that any restric- 
tion shall be placed upon the power of- 
any one of them, no act done.in contra- 
vention of such agreement shall bind the 
firm with respect to persons having 
notice of such agreement." 

This section enunciates the law 
substantially in the same way as in 
the judgment. of the- -Judicial Com- 
mittee in Bank of Australasia v. Breillat 


Ji 

“The general power of partners in 
ordinary trading partnerships, and the 
restrictions: upon stich powers, appear 
to us to be stated with great accuracy’ 
by: Mr. Justice Story in. his treatises 
on Partnership, and on Agency, and we 

(1) (1847) 6 Moor P. C. 152; 79 R, R, 94; 12 Jur. 
(s. &) 189; Ae E.R 642. ^ 5 a me, tes n 


‘ 
Bat 
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willingly adopt his language. In the 
latter of these works, Chapter VI, 
sections 124 and 125, the law is thus 
stated: Section 124—‘Every partner is, 
in contemplation of law, the general 
and accredited agent of the partner- 
ship ; or, as it is sometimes expressed, 
each partner is prepositus negotiis 
Societatis; and may, consequently, bind 
all the. other partners by his acts, in 
all matters which are within the scope 
and objects of the partnership. Hence, 
if the partnership be of a general com- 
mercial nature, he may pledge or sell 
the partnership property ; he may buy 
goods on account of the partnership ; 
he may borrow money, contract debts, 
and pay debts on account of the part- 
nership; he may draw, make, sign, 
| Indorse, accept, transfer, negotiate, and 
procure to be discounted, promissory- 
nofes, bills of exchange, cheques, and 
other negotiable paper, in the name 
and on account of the partnership.’ 
Section 125.—' The restrictions of this 
implied authority of partners to bind 
the partnership are apparent from what 
has been already stated. Each partner 
is an agent only in and for the business 
of the .firm ; and, therefore, his aots 
beyond that business will not bind the 
firm. Neither will his acts done in viola- 


tion of his duty to the firm, bind it, when . 


the other party to.the transaction is 
cognisant of, or co-operates in. such 
breach of duty.’ 

“That, in ordinary trading partner- 
ships, the power of borrowing money 
for partnership purposes éxists, and that 
bills or notes given by one of the 
partners. in the partnership firm, for 
money so borrowed, will bind the firm, 
is too clear to require any authority. It is 
treated as clear . law from the case of 
Lane v.: Williams (2) to that of Thick- 
nesse v. Bromilow (3).” ; . 

It has been argued that the deed of 
‘partnership, dated the 28th June 1920, 
-contained clausés which brought the 
case within the exception to section 251 
of the Indian Contract Act. Our 
attention has been specially drawn to 
' (2) (1692) 2 Vern 277; 23 E. R. 778. 

T (1832) 2.C. & J. 425; 37 R. R. 752; 149 E. R. 


^ 
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clauses 4 and. 6. Clause (4) provides. 
"that the entire capital of the said 
work is of the first party." Clause (6)' 
provides “that the first party shall 
supply all funds required for the pur- 
pose of carrying on and completing the’ 
work already in hand or any new work. 
in the said sub-division that may be. 
given to the second party by the B. 
N. Ry. Co." We are of opinion that 
these clauses have not the restrictive 
effect attributed to them. There are, 
besides, materials on the record to show 
that the second defendant, who had 
advanced the capital at one stage, 
declined after a time, to find the neces- 
sary funds and thus rendered it neces- 
sary for the first defendant to raise 
money in order that his obligations to 
the B. N. Ry. Co. might be fulfilled. 
We need not consequently rely upon 
the theory favoured in Paterson v. 
Gandasequi (4), namely, that the case of 
“a dormant principal may be assimilat- 
ed to that of a dormant partner, where, 
though the party furnishing goods to 
the ostensible partners intended, at the 
time, to give credit only to them, yet 
he may afterwards pursue his remedy 
against that dormant partner when 
discovered. A dormant partner is sued 
on the ground of agency; he is liable 
on a contract relating to the firm made 
in the ostensible partner’s name alone, 
because he is taken to have adopted, 
the name of the ostensible partner as 
his own, for the purpose of such con- 
tracts, so that, when the ostensible 
partner signs his name to such con- 
tracts, he signs a word, the meaning 
of which -comprehends not himself 
alone, but, his partner also.” "This 
doctrine does not assist us in the 
solution .of the questions involved in 


this case. Here the problem to be 
explored is, whether the loans were 
taken by the first defendant in his 


capacity as partner, and the difficulty 
is increased where, as in the case 
before us, the borrower who is a 
partner in one concern, hasin hand at 
the same time various other businesses 


-(4) (1812) 15 Hast 62; 13 R, R, 308; 2 Sm, L. O 
RIN RR. | 
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in which he has no partners. The 
substance of the matter is that the 
plaintifis are not. entitled to succeed 
merely upon proof that the monies taken 
from them by the first defendant were in 
whole or in part applied for tlie benefit 
' of the partnership concern; the liability 
of the second defendant as his partner, 
extends only to sums borrowed by him 
in his capacity asa member of the firm. 
We may usefully re-call here passages 
from two well-known cases. 

. In Nicholson v. Ricketts (5), Cockburn, 
@. J., observed as follows: "In order 
that one member of a partnership may 
bind another, by drawing or accepting a 
bil, he must have authority, either ex- 
press, or implied by law, so todo. In 
ordinary cases of commercial partnerships 
there is no need of express authority, the 
law implying an authority from the fact 
that the drawing and accepting bills, 
-ib part of the ordinary course of such 
à partnership. So again, in partnerships 
not strictly commercial, ifit is obvious 
from the nature of the partnership, or 
from the particular purposes to which 
the bills are to be applied, that the 
drawing of bills is essential, there also 
the law implies an authority to each 
partner to draw them." — . 

` To the same effect is the observation 
of Cleasby B., in.Holme v. Hammond (6): 
“Tn the common case of a partnership, 
where, by the terms of the partnership, 
all the capital is supplied by A and 
the business is to be carried on by B 
and C in their own names, it being 
a stipulation in the contract that A 
. Shall not appear in the business or 
interfere in its management, that lie shall 
neither buy nor sell, nor draw nor accept 
bills, no one "would say that, as among 
themselves, there was any agency of 
each one for the: others. If, indeed, 
a mere dormant partner were known 
to be a partner, and the limitation of 
his authority were not known, he might 
be able to draw bills and give orders 
for goods which would bind. his co- 


^ (5) (1860) 2 EL & El: 497; 119 R. R. 816; 29 L. J. 
Q. B. 35; 6 Jur. (x. 5) 499; 1 L. T. 544; 8 W. R. 211; 
391 E. R. 187. | l 

(6) (1872) 7 Ex, 218; 41L. J. Ex, 157; 20 W. R. 
47, SE ^ 
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partners; but in the ordinary case this’ 
would not be so, and he would notin 
the slightest degree be in the position 
ofan agent for them." 

‘We are not unmindful of the decision 
of Wills, J., in Watteau v. Fenwick (7), 
where it issaid that in the case of a 
dormant partner, it is clear that no 
limitation of authority as between the 
dormant and active partner, will avail 
the dormant partner as to things within 
the ordinary authority of a partner. In that 


“case, the defendants were the undisclosed 


principals of a hotel manager who had 
in fact no authority to buy any goods 
(except a limited class) for the use’ of 
the business frem any one but the 
defendants themselves. The plaintiff. 
gave credit to the manager alone and 
supplied goods not within the excepted .. 
class. In these circumstances, Wills; J., 


"held, with the concurrence of Coleridge, 


C. J., that the defendants were liable 
for all acts of the manager which were 
within the usual apparent authority of 
an agent conducting that kind of bus- 
iness, notwithstanding that the plaintiff 
supposed, himself to be dealing witha 
principal. The objection, that in such 
a case there is no holding out at all 
and, therefore, no question of apparent 
authority was met by the analogy of a 
dormant partner. But .the question 
remains, is a dormant partner liable 
merely because he is an undisclosed 
principal? Is it not rather because he 
is, by the partnership contract, liable 
to,the same extent as the known partners ? 
The decision in Hdmunds v. Bushell (8) 
is equally open to doubt, and the 
dictum of Wills, J. in Watteau v. 
Fenwick (7) was in fact doubted.by. Lord 
Lindley in his classical treatise-on Part- 
nership. It is further worthy of note 
that though the case was followed in 
Kinghan v. Parry (9), the decision in 
the latter case was reversed: on appeal 
on the ground that there was no evidence 
to show the existence of any agency 


(7) (1893) 1 Q. B. 346 at p. 349; 5-R. 143; 67 L. 
T. 831: 4L WW. R. 292; 56 J. P. 839, 

(8) (1865) 1Q.B.9735 L.J. Q.B.20; 12 Jur, 
N. B. YA : 

(9) (1910) 2 K, B, 389; 79°L, J. K.'B. 1083; 102 L, 


Vol. 81) ‘ 
RAM CHANDRA SAHU V. KASEM KHAN. 


in fact ; Kinahan v. Parry (10). It is 
plain that the view taken by Wills, J., 
is notin conformity with section 5 of 
the ‘Partnership Act, 1890, which is 
only declaratory of the previous law. 
The terms of that section may be usefully 
re-called here: "Every partner is an 
agent of the-firm and of his other part 
ners for the ipurpose of the business of the 
partnership; and the acts of every partner 
who does any act for carrying on in 
the usual way, business of the kind 
carried on by the firm, of which he is a 
member, bind the firm and his partners, 
unless the partner so acting, has in fact 
no authority to aet forthe firm in the 
partieular matter, and the person with 
whom he is dealing, either knows that 
, he has no authority, or does not know 
or believe him to be a partner." 

Itis thus clear that. the ultimate -use, 
‘by a firm, of money borrwed by a partner 
individually on his own credit, does not 
make the firm liable forthe loan. The 
circumstance that the firm obtains. the 
‘benefit of a transaction entered into 
by one of its members, as pointed out 
by ‘Rolfe, B. in Beckham v. Drake (11), 
may show. that he entered into the 
contract as the agent of the firm. But 
the fact is. no more than evidence that 
this was the case, and the question upon 
which .the liability or now-liability of 
the -firm depends, is, not whether the 
firm obtained the benefit of the contract, 
but did thefirm' by one of its partners 
or .otherwise enter into the contract. 
Illustrations of this doctrine are furnished 
by the decision in Emly v. Lye (19), 
Bevan v. Lewis (13), Smith v. Craven (14), 
-Hawtayne v. Bourne (15), Burmester v. 
Norris (16), Ricketis v. Benett (17), In re, 
mn (1911) 1 K. B. 459; 80 L. J. K. B. 276; 103 L.. 


~ (1l) (184) 9 M. & W. 79 at p.99; 60 R. R. 678; 
31'L.J.Ex.201; 152 E. R. 35. . 
(19) (1902) 15° Hast 7; 13 R. R. 347; 104 E. R. 
6 


- (13) (1827) l Sim. 376; 27°R. R. 205; 57 E.R. 
618 


(14) (1831) 1.0. D. J. 500; 35 R. R. 764; 1 Tyr, 
389; 9-L. J. (o. s.) Ex. 174; 148 E. R. 1520. 


(15) (1841) 7 M. & W. 595; 56 R. R. 806; 10 L. J. ! i 


"Ex. 224; 5 Jur. 118; 151 E. R. 905. f 
(16) (1351) 6 Ex. 796; 21 L. J. Ex. 43; 155 B. R. 
567 
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(iT) (1847) 4 C. B. 686; 72 R.R. 691; 17 L. J, C, 
ip, 17; 11-Jur. 1062; 136 B. R. 675, : : 
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Worcester "Corn. Exchange Co. (18) and, 
Fisher v. Payler (19). In all these cases, 
the firm got the benefit of the money 
borrowed and yet was held not liable 
to re-pay it. It was ruled in substance 
that the firm had. not entered into any 
contract, express or implied, with the 
person dealing with the partner in ques- 
tion and did not incur any obligation 
towards that person by reason oi the 
circumstance that it got the benefit of 
what he had done. The principle was 
applied by the Supreme Court of Canada 
in Shaw v. Cadwell (20); there it was 
ruled that where one member of a 
partnership borrows money upon his 
own :eredit by giving his own promis- 
sory note for the sum so borrowed, 


and he afterwards uses the proceeds of 


the note in the partnership business, 
without being 
under any abligation to or contract with 
the lender so to do, the partnership is 
not liable for the loan. This fundamental 
principle has been overlooked by the 
Court below. The case has not been 


-approached from the correct standpoint, 


and it is consequently impossible for 
us to pronounce judgment on the 
materials on the record. 

The result is that the decree of the 
Subordinate Judge,in so faras it dis- 
misses the suit against the second 
defendant, must be discharged and the 
case remanded to him for re-tzial against 


‘that defendant on the lincs indicated. 


The parties will beat liberty to adduce 
fresh evidence. As the plaintiffs are in 
a large measure responsible for the 
course: the trial took, they must pay 
the second defendant Rs. 300 on aceount 
of costs in this Court. The costs in 
the lower Court will be in the discretion 
of thàt Court. 

This judgment will not affect the 
decree obtained by the plaintiffs against. 
the first defendant. 

K. S. D. 

(18) (1853) 3 De. G. M. & G. 180; 98 R.R. 98; 
22 L. J. Ci. 593; 17 Jor. 723; 1 W. R.171; agi 


2 Hare-218; 62 R. R. 85 67 m. 


a ALe 

(19) (1843) 

R. 91. - a 
. (20) (1839) 17 Sap. Ct. Can, 351, 
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i "PRIVY COUNCIL. 
. APPEAL FROM THE Mapras HIGH Court. 
i November 22, 1923. 

- Present:—Lord Dunedin, Lord Philli- 
more, Sir John Edge, Mr. Ameer Ali, 
and Sir Lawrence Jenkins. 
LAKSHMANA GOUNDAN 
AND ANOTRER—DEFENDANTS—À PPELLANTS 


versus 
SUBRAMANIA AYYAR AND OTHERS— 


PLANTIFFS—RESPONDENTS. 

Hindu Law-—Religious dedication-—Temple— 
Founder, conduct of-—Pujaries—Non-Brahmins. 

A Hindu who was originally poor and a great 
devout, installed an idol for worshipping in his 
house and allowed the public to worship the idol. 
He himself acted as pujarito the idol. On cer- 
tain days in cach week, the Hindu public was ad- 
mitted by him free of charge to worship in the 
greater pert of the temple, to one part only on pay- 
ment of fees, and to the inner shrine apparently 
not at all. He received the offerings made to idol 
and realised the other charges levied from the 
worshippers. 2 
creased, due to the number of worshippers being 
increased. Outof this income, he extended the 
pbuilding of the temple and efficiently maintained 
the temple as if it wasa public temple and dis- 
charged all expenses connected with the temple and 
the worshippers of the idol. He applied the surplus 
income for his household purposes and for the bene- 
‘fit of the family: . 

_ Held, that the founder by his conduct held out and 
represented to the Hindu public that the temple 
was a public temple at which all Hindus might 
‘worship, and that he had dedicated the temple to 
the public. [p. 520, col. L], b 

` À pujari in Madras Presidency may be a non- 
Brahmin. [p. 520, col. 2.] . 

Appeal from an order of Mr. Justice 
Sadasiva Aivar, Mr. Justice Sheshagiri 
Aiyar and Mr. Justice Burn, dated the 
25th September 1919, and reported as 54 
Ind. Cas. 177, remanding a case to the 
‘Subordinate Judge, Salim, to frame a 
scheme for the management for the 
Temple of Sri Kundaswami. 

Messrs. De Gruyther, K. C., and Dube, 
for ‘the Appellants. | i 

Mr. Navasimham, for the Respondents, 


JUDGMENT. 
Sir John Edge.—This is an appeal 
by the defendants from an order of the 
High Court at Madras, dated the 25th 


Saptember 1919 by which it was dec-- 


lared that the temple of Sri Kandaswami, 


otherwise known as Sri Subramanya- 


swami in the village of Kalipatta, 
situate in District of Salem, was a pub- 
lie religious institution, and remanding 
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In course of time, the income in-. 
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the suit to the Court of Subordinate 
Judge of Salem with a direction that a 
scheme for the management of the 
temple should be.framed by that Court 
in the light of the observations con- 
tained in the judgment delivered by 
the High Court. In the plaint it had 
been alleged that the defendants were 
unfit to be the pujaries or dharmkartas 
of the temple and it was prayed that 
they should be removed from office. 
By the order of remand that prayer was 
disallowed. z 

The plaintiffs are Hindus who: worship 
at the temple. They are not related to 
the family of the defendants. The first 
plaintiff is. a Brahmin, the other two 
plaintiffs and thé defendants are Sudras 
by caste. The first defendant has been 
for some years the pujari of the temple; 


‘he succeeded his father as pujari of the 


temple, and hisfather suceeded as pujari 
of the temple his father Lakshmana 
Goundan, who died in 1856 or 1857, and 
was the founder of temple. The other 
defendant is the undivided son of the 
first defendant. In this judgment when a 
temple is mentioned without any other 
description, it will be understood that the 
temple of Kandasami in the village 
of Kalipatta is the temple referred to. — 

If the temple is not a public temple, 
the plaintiffs have no right to maintain 
the suit in which this appeal has arisen; 
unless it is a public temple, the plaint- 
iffs are not concerned with it or with 
its management; their only remedy in 
such a case is to cease worshipping at 
the temple, if they do not approve of 
the management of it. The defendants 
deny that the temple is a publie 
temple. Their case is that.the temple 


-is and has always been the private pro- 


perty of the family to which.they belong. 

The temple is notan ancient temple. 
It was founded between 1841 and 1856 
by Lakshmana Goundan, the grandfather 


-of the first defendant, under circum- 


stances which will later be mentioned. 

Unless the temple was dedicated to the 
publie,it was not a publie temple; and 
in their Lordships’ opinion a dedica- 
tion of it to the public, if it was dedi- 


.cated, must have been by Lakshmana 


Goundan, the grandfather of the. first 


-Voli 81] 
LAKSHMAN GOUNDAN v. SUBRAMANIA AYYAR. 


"defendant. No deed or other document 
of dedication of the temple has been 
produced, and it may be taken as a- 
fact that there never was any deed or 
‘document of the dedication of the temple 
“to the publie. In 1817 the British Go- 
vernment assumed the control of all pub- 
lie endowments, Hindu and Muhamma- 
dan, in the Presidency of Madras and 
placed them under the charge of the 
Board of Revenue; and policy was con- 
‘tinued and acted upon until Act XX. 
of 1863 was passed, when the Government 
divested itself of the charge and control 

of such institutions and “placed them 

under the management of their respective 
creeds. [See Vidya  Varuthi Thirtha 

Swamigal v. Balusami Ayyar (1.] The 
temple at Kalipatta was. not taken 

underthe control] of the Board of Re- 
venue. It may be assumed that it would 

have been taken under the control of 
the Board if it had been dedicated to 

the publie by a deed which was made 
publie. The question whether the tem- 
ple ever was dedicated to the public, 

must consequently depend upon infer- 
ences which can legitimately be drawn 
from facts not in dispute and from un- 
ambiguous evidence on the record of 
this suit, regard being had to the prin- 
ciples of Hinduism which prevail in 
the Presidency: of Madras. It would be 
a legitimate inference to draw that the 
founder of the temple, the grandfather 
of the first defendant, had dedicated the 

temple to the publie if it was found that 
he had held out the temple to the public 
as a public temple. 

The suit was tried before Narayan 
Ayyar, then the Temporary Subordinate 
Judge of Salem, who finding that the 
temple had not been dedicated to the 
publie and was the private proper ‘ty of 
the family of the defendants, made a 
decree dismissing the suit. From that 
decree the plaintiffs appealed to the High 
Court at Madras, The appeal was heard 
by Mr. Justice Abdul Rahim and Mr. 
Ju ustice Oldfield ; they differed, Mr. Jus- 


tice Abdul Rahim finding that the tem- 

(1) 65 Ind. Cas. 161; 48 I. A. 302 at p. 314; ID 
M. W. N. 449; 41 M. L. J. 346; 44 M. 831; 3 U.P.L 
R. (P. 0.) 62; "15 L. W. 79; 30 M. L. T. 66; 3P.L. T. 
“245; 26 C. W. N. 537; 24 Bom. L. R. 629; 90 A, E. J: 
497; (1922) A. L R. (P, O) 123; (P. C). 
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-ple is a pbl temple ; (Mr. Justice Old- 
-field finding that 


it is not a public 


temple and is the private property je 
S 


these learned Judges differed, a decree 


.was duly made dismissing the appeal. 


From that decree the plaintiffs appealed 
under the Letters Patent of the Madras 
High Court, and their .appeal was 
heard by Mr. Justice Sadasiva Ayyar, 
Mr. Justice Seshagiri Ayyar and Mr, 
Justice Burn. Those learned Judges de- 
livered separate judgments finding that 
thé temple is a publie temple and made 
the order which is the subject of this 
appeal All the judgments which were 
delivered in this suit, were in their 
Lordships’ opinion able and carefully 
considered judgments, and have been of 
much assistance in enabling their Lord- 
ships to arrive at their conclusion. 

The facts which their Lordships find 
and upon which they found their con- 
clusion, are as follows :—Lakshmana 
Goundan, the grandfather of the first 
defendant, lived in a small house which 
belonged to him in the village of .Kali- 
patta. He was a devout Hindu and 
originally a poor man. He maintained 
in his house an idol of the goddess 
Amman, which was the private idol of his 
family. He was also a devout worshipper 
at the public temple at Palni, at which 
there was an idol of the god Subramania- 
swami, and he made yearly pilgrimages 
to Palni with offerings to that god. It 
is said, and probably with truth, that 
he dreamt that he should instal at his 
house at Kalipatta an idol of the god 
Subramaniaswami and that the god 
would come to his house and enable 
him to foretell events. He did instal 
that idol at his house, adopted the 
ritual which was followed at Palni, and 
allowed Brahmins and other Hindus of 
various castes to worship the idol ‘as 
if it was a public idol. He acted as the 
pujari of the idol, and received as the 
pujari offerings made to the idol by 
worshippers and fees which he charged 
in respect of processions and other 
religious services. He obtained a great 
reputation as a-holy mani and as being 
enabled by the god to foretell: events, 
The. number. of: Hindu. worshippers ins 
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"creased and with the offerings and fees, 


‘the purchased ‘some jewels for he idol, 


‘built for himself another house iin the. 


village to which he and his family .re- 
moved, and he extended the house in 
which the idol was -and added to it 
overed rooms ior :the accommodation 
sof ‘the:worshippers during the ceremonies 
‘of worshtp. He also constructed a 
circular road round the place where the 
idol was fer religious processions and 
the provided the icar used in:such pro- 
eessions. Fle-also ‘built in the village a 
zrest -house for the use of ‘worshippers 
of the idol. On ‘certain days in -each 
week, the Hindu publie was admitted 
‘by him free ‘of :charge to worship in 
the greater part of the temple, to one 
part only ‘on payment ‘of fees, -and to 
the inner :shrine ‘apparently not at all. 
With the income which he :derived from 
offeringsiand fees:at the temple, :he effi- 
ciently maintained the temple as if it 
were a public temple and discharged 
all'the expenses connected with the 
temple .and the worship of ‘the idol 
there. That may ibe assumed ‘from the 
reputation which the temple acquired 
amongst Hindus. No accounts have 
been produced, probably he kept none, 
butt may ‘be assumed that the applied 
the ‘balance. ofthe income:he so'obtained, 
to ‘the. support of himself and his 
family and im acquiring for his own 
benefit ‘and that ofthis family, some 
immoveable property ‘which ''he -pos- 
sessed ‘before ‘he died. On -those facts 
which ‘their Lordships have found, ‘they 
ean come ‘to mo other conclusion than 
that Lakshmana Goundan, the -grand- 
father of the first defendant, held out 
and represented’ to the ‘Hindu ‘public 
that the- temple was a public temple at 
which all Hindus might worship, and 
that the inference is that he ‘had dedi- 
cated tthe temple to the public. They 
have icome ‘to that conclusion notwith- 
standing :the facts that respectable local 
witnesses ‘have ‘stated that the temple 
was a private tample and that on three 
eceasions -since -this dispute arose, the 
Tahsildars reported to the Collector of 
the district that the temple was not a 
publi¢ temple. 

~ it may perhaps appear to be istrange 
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that the pujari of-a public Hindu tem- 


ple should be of a caste other than 
that of Brahmin, but apparently in the 
Presidency of Madras there are some 
publie Hindu temples, the pujaris of 
which are Sudars. Mr. Justice Shesha- 
giri Ayyar in his judgment in this -case 
stated ‘that “there is no rule that unless 
a person belongs to.a particular class 
(caste) he. should not perform worship in 

a temple," and he referred, as anvexample, 
to.a well-known public temple at Chi- 


'dambaram in which he said that the 


priests (pujaris) are not Brahnfins. The 
accuracy of that statement has not ‘been 
questioned -in ‘this appeal. 

Having ‘come to the conclusion that 
the temple is a public temple, their 
‘Lordships will humbly advise His 
Majesty that this appeal should -be:dis- 
missed. ‘Under -the peculiar circum- 
stances-of the case, the costs of each:side 
in this appeal will come out of the funds 
of the temple. ] 

N. H. Appeal dismissed. 


‘Solicitors for the Appellants: —Mr. T. L. 
Wilson & Co. 

Solicitor for the Respondents: Wir’ 
Douglas Grant. 


)OUDH JUDICIAL COMMIS- 
SIONERS'S COURT. 
EXECUTION OF DECREE APPEAL ‘No. 32 

oF 1924. . . 
‘Civi Revision No. 94 or 1924. 
August 4, T924. 

.. Present; —Mr. Kendall, A. J.-C. 
PITAM SHAH AND ANOTHER—DEFENDANTS 
— APPELLANTS 

SE “Versus 5 v 
BHOG NATH AND ANOTHER—PLAINTEIFES—- 
"RESPONDENTS. : 

"Civil Procedure Code'(Act Y of 1908),0. IX, r. 18, 
proviso—‘lix parte: decree against several defendants 
—Application for setting aside decree by some de- 
fendants—Decree ‘set aside against applicants only 
—Distinet but similar defences---Decree, whether set 
aside against non-applicaaits. 

‘Where the defence of some-defendants is.similar 
to, but quite distinct from, ‘that of other defendants, 
and an ex parte decree against all is set aside against 
the applicants only on their application, the other 
defendants who did not apply, cannot. avail them- 
selves-of the order under the proviso to r. 13, O. IX 
of the Code of Civil Procedure. [p. 521, col. 2; p. 
522, col. 1.] ce 
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Appeal against an ‘order-of the District 
Judge, Hardoi, dated the 10th April, 1924, 
preferred against an order of the Sub- 
ordinate Judge, Hardoi, dated the 9th 
January, 1924. 

Mr. Ali. Zaheer, for the Appellants. 

Mr. Raja Narain Shukla, for Re- 
spondent No. 1. 

JUDGMENT.—This judgment will 

govern Execution of Decree Appeal 
No. 32 of 1924, and ‘Civil Revision No. 94 
‘of 1924. 

'The:circumstances are:as follows :— 

The pldintifisrespondents brought a 
suit for possession of certain mortgaged 
property impleading, besides the mort- 
gagor, defendants Nos. 2 to 10 as sub- 
sequent transferees, and ‘the-defendants 
‘Nos. ll to 17, who were alleged to bein 
possession of part of the “mortgaged 
property. The suit was decreed under 
section 33, Civil Procedure Code, against 
some ‘of the defendants and under O. 
TX, r. 6, ‘Civil Procedure Code, against 
others, t.e., ex parte. Among the latter 
class are the two present applicants. 

It is admitted-on behalf of the appli- 
cants that they received summonses and 
that they failed ‘to appear on the Ist 
date of hearing. The -reason alleged for 
this is ‘that they ‘understood ‘that the 
‘mortgage suit wasnot directed against the 
property of which they are in possession. 
Among the parties against whom ex 
parte "decree was given, was defendant 
No. I3 Musammat At Kunwar, whose 
defence was similar to that of the pre- 
sent applicants. She made an application 
under O. IX, r. 13 on 14th May 
1923 for the setting aside of the ex parte 
decree as against her, and this application 
was allowed on 24th November 1923. 
The present applicants made no applica- 
‘tion for the setting aside of the'ex parte 
decree as against themselves. Subsequent- 
ly, Musammat At Kunwar filed a written 
statement and on the same date, the 
present applicants made their first appear- 
‘ance, and asked to ‘be allowed tc file 
a written statement. Naturally the 
objection was raised that the ex parte 
decree against ‘them: stillsubsisted and 
‘the Subordinate J udge refused to allow 
them ‘to file a written statement. This 
. decision.was upheld. by!thelearned District 


‘that there 
in passing the decree. 


held, 
makes no appearance, there must be posi- 


evidence 
case, as against .some of the 
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Judge of Hardoi,and the present appli- 
eation, under section 115, ‘Civil:Procedure 
‘Code, is made for a revision of his order. 

The plaintiffs had taken -out execu- 
tion proceedings against the judgment- 
debtors including the present applicants 
who filed an objection on 5th January 
1924 on the ground that there was no 
decree to be executed against them 
because the ea parte decree had been set 
aside. Their objection was disallowed, 
when it was decided that the ex parte 


“decree as against them had not been 


set aside. On this point-too the District 
Judge confirmed the decision of the 
Subordinate Judge, and Appeal No. 32 


of 1924 is now made against‘the District 
Judge's order. 


The first ground taken in appeal is, 
was no prima facie case 
proved against the applicants, and that 
the Courts acted with material i irregularity 
Reliance has been 
placed especially on a decision reported 
as Ross & Co. vs Scriven (1),in which it was 
that even where the defendant 


tive evidence, before ex parte decree-can 
be passed, and the plaint:does not amount 
to such evidence. The circumstances 
of that case were different, asthe claim 
was one for unliquidated damages, but 


the general principles laid down are to 


Some extent in the applicants’ favour. 
It is not suggested, however, that no 
at all was recorded .in this 
defend- 
ants the statements in the plaint avexe 
supported by regular evidence, though 
it may be that no evidence was given 


on that part of the case, which 
concerned the present applicants. This, 
however, has not been proved, 


and I am not bound to assume it. The 
second point that has been argued in 
this Court isthatin the proviso to r. 
13 of O.IX, the ex parte decree against 
defendant No. 18 cannot be set "aside 
'as against her alone, because her defence 
was identical with that of the applicants, 
and, therefore, it should have been set 
aside as against them too. This, how- 
ever, does “not accurately represent the 


(1) 34 Ind. Cas, 235; 43 O. 1001; 20 O, W. N. 1192, 
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-circumstances. The defence of defendent 
‘No. 13 was similar to that of the appli- 
cants but Quite distinct. "The plaintiffs 
‘claimed -relief against the applicants 
‘and defendant No. 13 on the ground 
that they are in possession of different 
parts of the mortgaged property. Their 
‘allegations are that they are not. The 
property of which defendant No. 13 is in 
possession is quite distinct from that 
of the present applicants, and the defence 
‘would, therefore, have been a distinct 
-defence. The Subordinate Judge, there- 
fore, was not wrong in setting aside the 
‘ex parte decree, against one and not 
against both. 
It may be that the applicants have 
been unfortunate, but they have been neg- 
"ligent or ill-advised throughout. In the 
first place, they should not have neglected 
to obey the summons, but should have 
attended the first hearing of the regular 
suit. Then when an ex parte decree was 
passed against them, they might have 
‘made an application under O. IX, r. 
.13 which they did not. They might 
-have appealed against. the mortgage- 
decree. 1f, as they say, their property 
is distinct from the mortgaged-property, 
they should be able to protect it from 
sale in.the mortgage-decree; but as a 
matter of fact, the present execution pro- 
ceedings are only for costs. The orders 
of the Court below in the execution 
proceedings are obviously correct. The 
-ex parte decree against the applicants 
- still subsists and J can see no reason for 
interfering under section 115, Civil 
Procedure Code, with the decision re- 
.fusing to allow the applicants to defend 
: their suit at this stage. The result is that 
.the appeal and the application are both 
dismissed with costs. 


s.p. ` Appeal and application dismissed 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 1859 or 1919. 

July 17, 1923. 
Present:—Mr. Justice Rankin and - 
Mr. Justice B. B. Ghose. ; 
DAS RAM GHOWDHURY— 
DEFENDANT—APPELLANT 
versus 
TIRTHA NATH DAS AND OTHERS— . 


PLAINTIFFS—RESPONDENTS. < 
Guardians and Wards Act (VIII of 1890), s. 30 
~-Bengal Minors Act (XL of 1858)-—Sale of minor's 
property by guardian, whether void—Reversioncrs 
of minor, whether can challenge sale—Limitation, 
commencement of—Limitation Act (IX of 1908), 
Sch. I, Art. 190. . : 

Where a guardian is appointed under a Statute, 
his powers ofdealing with the property of the 
infant must be regulated by the provisions of the 
Statute. It isnot open to any person dealing with 
such a guardian to support an unauthorised sale 
of the minor's property by calling in aid the per- 
sonal law of the minor. [p. 523, col. 1.] 


An unauthorised sale of a minor's property by a 
guardian appointed under the Bengal Minors 
Act, effected after the coming into force of 
the Guardians and Wards Act, is voidable and 
not void. Such an alienation is, however, void- 
able not only at the instance of the minor but also 
at the instance of any other person affected by the 
alienation. So that, where the minor is a qualified 
owner, the sale may be avoided by the rever- 
sioners, and it is immaterial that the minor does 
not choose to question it, the only effect of his 
omission being that the alienation stands good so 
far as his interest is concerned. [p. 524, col. 1.] 


In such a cass, the  reversioners, not being 
entitled to immediate possession, can only sue for 
& declaration, and the suit is governed by Art. 
120 of Schedule I to the Limitation Act. The 
right to sue accrues to each reversioner separately 
as soon, as he is born, and does not accrue to the 
entire body of reversioners at the same time. 
|p. 524, cols. 1 & 2.] 

Challagundla Varamma v. Madala Gopala- 
dasayya, 46 Ind. Cas. 202; 41 M. 659; 35 M. L. J. 
57; 24 M.L. T. 115; 8 L. W. 62; (1918) M. W. N. 
461 (F.B.), dissented from. 

Saudagar Singh v. Pardip Narayan-Singh, 43 
Ind. ,Cas. 481; 45 IA. 21; 4 P.L. W. 52; 34 
M. L. J. 67; 23 M.L. T. 31; 16 A.L.J. 61; 7 
L. W. 146 ; 27 C. L. J. 186; 22 C. W. N. 436; (1918) 
M. W. N. 323; 20 Bom. L. R. 509; 45 C. 510 (P. C.) 
Bhagwanta v. Sukhi, 22 A. 33; A. W. N. (1899) 159; 
9 Ind. Dec. (x. s.) 1054, Abinash Chandra Mazum- 
dar v. Harinath Shaha, 32 C. 62; 9 C. W. N. 25, 
Venkatanarayana Pillay v. Subbammal, 29 Ind. 
Cas. 298; 42 I. A. 125; 38 M. 408; 17 M. L. T. 435; 
98 M. L. J. 535; 17 Bom. L. R. 468; 19 C. W. N. 
641; 2 L. W. 596; (1915) M. W. N. 555; 21 0. L. J. 
515 (P. C.) and Janaki Ammal v. Narayanasami 


'Aiyar, 37 Ind. Cas. 161; 43. L A. 207; 39 M. 634; 


20-M. L. T. 168; 31. M, IJ. 225;. 14. A, L, J.. 997; 
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(1916) 2 M. W. N. 185; 20 C. W. N. 1323; 18 Bom. 
L. R..856; 24 O.A. J. 309; 4 L. W. 530 (P.O), 
referred to. d 


. Appeal against the decree of the 
Distriet Judge, Assam Valley Districts, 
dated.24th February 1919, reversing that 
of the Munsif, Barpeta, dated ‘14th May 


Babus Pramathanath Banerjee and 
Kshitis Chandra Chakravarti, for the 
Appellant, 

Babus Mahendra Nath Roy Manmatha 
Nath Roy, for the Respondents. 


JUDGMENT. 


Ghose, J.—This appeal arises out of 


& suit brought by the reversionary heirs 
of one Asradhi-Das for a declaration 
that & certain sale of the property left 
by him is not binding on the estate 
‘after: the death of Jagat Priya, the 
‘daughter of Asradhi. The relevant facts 
‘are these:—Asradhi died in 1888 leaving 
four daughters surviving him. Two of 


‘them, Saroda and Parbati were married . 


“during his life time. The two maiden 
‘daughters, Rama and Jagat Priya, who 
'wére infants, inherited their father's 
properties . under the Hindu Law. 
:Asradhi's mother, Sarumala, was ap- 
pointed guardian of the infants under 
Aet XL' of 1858 in November 1888. 
Some time after that Rama died un- 
married. Jagat Priya then became the 
sole owner having a Hindu woman's 
“estate in her father’s properties. On 
24th April 1891, Sarumala, the guardian, 
sold the lands in dispute to the defend- 
: ant without obtaining the permission 
of the Court as required by the law. 
‘Plaintiffs Nos. 1 and 2 are the sons of 
the two other daughters of Asradhi and 
-plaintiff No. 3 is the son of Jagat 
Priya. Plaintiff No. 1 was born in 1896 
and the other two plaintiffs were «born 
.in 1902. There is no question that they 
are the expectant reversioners entitled 
-to succeed to the estate after the death 
of Jagat Priya. Jagat Priya did not 
question the sale by her guardian at 
-any time, and any right? she might 
have has been barred by. limitation long 
‘ago. 

.. The. suit was dismissed by the Trial 
Court but on appeal by the plaintiffs 
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the District Judge has reversed the 
decision and made a decree in favour 
of the plaintiffs. The learned Judge 
held agreeing with the Trial Court, that 
necessity for tbe sale was established 
but that the sale was absolutely void 
under the provisions of Act XL of 1858, 
as made without the permission of the 
Court. He seems to have also held that 
thé suit was governed by Art. 125 
of the Limitation Act and it was 
not barred. The defendant appeals 
and three points have been raised 
on his behalf :—(z) The alienation hav- 
ing been for legal necessity, it con- 


.ferred a complete title on the defendant; 


(ii) the sale was not void but only 
voidable and Jagat Priya not having 
avoided it, plaintiffs cannot do so; (iii 
the suit being governed by Art. 195 
of the Limitation Act, is barred as it 
was not brought within 12 years of the 
date of alienation as provided for in that 
Article. 

We do not think that the first ground 
is sustainable. The guardian was ap- 
pointed under the Statute and her 
powers of dealing with the property of 
the infant must be regulated by the 
provisions ofthe Statute. It is not open 
to any person dealing with such a 
guardian to support an  unauthorised 
sale of a minors property by calling 
in aid the personal law of the minor. 
The judgment of the learned Judge 
cannot be assailed on that ground. We 
have next to see whether the sale was 
void or voidable. It was effected sub- 
sequent to the date when the Guardians 
and Wards Act came into operation, 


"which was on the 1st of July 1890. The 


sale would be voidable only under sec- 
tion 30 of that Act. It is, however, 


‘contended by the learnad Vakil for the 


respondent that it was absolutely void. 
His argument is this: it was held in 
a number of cases in this Court, that 
an. unauthorised sale by a guardian 


.appointed under Act XL of 1858 was 


void. Although that Act was repealed 
by Act VIII of 1890, section 2, sub- 


section (2), of the later Act provides 


that all obligations imposed under the 
repealed Act shall be deemed to have 
been imposed under -the -Act of- 1890, 
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An unauthorised sale by a guardian 
appointed under Act XL of 1858 would, 
therefore, be void even if made after 
the repeal of that Act. This contention 
is based .on an obvious fallacy. The 
obligation of the guardian to obtain per- 
mission of the Court has .not been 
altered by Act VIE of 1890. Section 
30 of the Act has enacted what would 
be the effect of a disposal of the property 
of the minor without'the permission of 
the Court as regards the rights of the 
transferee, and rights acquired after 
that. Act-came into operation must be 
governed by its provisions. The sale in 
question, therefore, was not void but 
merely voidable. We must. then con- 
‘sider -what right the plaintiffs have. 
Under section 30: of Act VEHI of 
1890 -a disposal of the property of the 
‘infant by the guardian without the 
permission of the Court is voidable at 
the instance of any other person:affected 
thereby. Jagat Priya did not avoid the 
sale and she has allowed her right to 
be barred by limitation. She is, how- 
ever, a qualified owner. The rever- 
sionary interest in the estate would be 
affected by the sale and the plaintiffs 
‘are entitled to take advantage of thé 
provisions of section 30 and avoid it, 
and it is-of no consequence that the 
lady did net choose to do so, the only 
effect of her omission being that it stands 
good so far as her interest is concerned. 
Not being entitled to immediate pos- 
session, the plaintiffs can ask for the 
declaration as prayed for in the plaint, 
under the provisions of.section 42 of the 
Specific Relief Act, as ‘thas been ob- 
served by the Privy Council in Sau- 
dagar Singh v. -Pardup Narayan Singh 
AL 


‘Coming next to the question of limita- 
tion, we do not think this case falls 
within Art. 125 of the Limitation 
Act, as it is not a suit to have an aliena- 
tion made by a Hindw female declared 
to be. void except for her life. In our 
opinion, it comes within Art. 120 of 
the Limitation Act. The learned Vakil 


1) 43 Ind. Cas. 484; 451. A. 21; 4 P. L. W. 52; 
34 M.L. J. 67; 23. M. L. T. 31; 16 A. L. J. 61; 7 L. 
AV. 146; 27 C. L. J. 186; 22 C. W. N. 436; (1918) M. 
OWN. 323;, 20 Bom, -L. R. 509; 45 C. 910 (P. 0). 
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for ‘the respondents contended relying 
upon the Full Bench -case.of :the Ahah- 
abad High Court, Bhagwanta v. Sukhi 
(2) and the case of Abinash -Chandra 
Mazumdar v. Harinath Shaha (8) that 
the right of the plaintiffs to:sue acorued 
when they were:born, and as two of the 
plaintiffs are still infants and the third 
plaintiff brought the suit within three 
years of attaining majority, the swit is 
within time according to the provisions 
of sections 6 and 8 of the Limitation Act. 
The learned Vakil for the .appellant-in 
reply to this refers to the case of 
TYaramma v. Madala 
:Gopaladasayya (4) and uřges with con- 
siderable ingenuity that the right to 
sue accrues to the entire-body of rever- 
sioners at one and the same time. Ff 
the reversioner for the time being ‘does 
not choose to bring a suit within ‘the 
period of limitation, it is not open -to 
any person born afterwards to bring a 
‘declaratory suit as reversioner, on he 
allegation that the right to sue-acorued 
to himself when hewas born. We.are 
unable to accept this contention. What- 
ever room there may be for argument 
with reference to the actuàlexpressions 
used in the third column ‘of Art. 125 
of the Limitation Act, we cannot hold 
that in a suit falling «under Art. 
120, the right to sue may be said to 
have aecrued under any circumstance 
before the plaintiff was born. In a 
suit for a declaratory deecxee under sec- 
tion 42 of the Specific Relief Act, its 
difficult to imagine that .any person 
may be said to be interested in denying 
the right ofthe plaintiff before the 
plaintiff -came into existence. In the 
view we take itis unnecessary -for us 
+o examine the Madras case in detail, 
We must, however, say, with very great 
respget, that we feel considerable doubt 
as to whether the decision in that 
‘geass proceeded on a correct view of 
the decisions of the Privy Council in 


(2) 22 A. 33; A. W. N. (1899) 159; 9 Ind. Dec. 
(N. 8.) 1051. f 
(3) 32 C. 62; 9 C. W. N. 25. 
: (4) 46 Ind. Cas. 202; 41 M. 659; 35 M. L. J. 57; 
24 M. L. T. 115; 8 L. W. 62; (1918) M, W. N, 46] 
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Venkatanarayan Pillay v. Suhbammal 
(5) and Janaki Ammal v. Narayanasami 
Aiyar (6). We hold that the present suit 
is not barred by limitation. | 

It was lastly argued on behalf of the 
appellant, that.in avoiding the sale, the 
plaintiffs are bound to refund the pur- 
chase money to the extent of the bene- 
fit to the estate, This question was not 
raised in the- written statement, nor 
im any of the Courts below, nor was 
it taken in the memorandum of appeal 
here. It may be that the reason “is 
that the defendant has already realised 
from. the property more than what he 
paid: for it. Whatever may be the 
redsom for this, we cannot allow the 
appellant to take this ground at this 
Stage: AIT the grounds taken having: 
failed, the appeal is dismissed with 
costs: 
‘Rankin, J.—I agree. 
-Z K. Appeal dismissed. 
(5): 29 Ind: Cas. 298; 42 I. A. 125; 38 M. 408; 17 
M. L. T. 435; 28 M. L. J. 535; 17 Bom, L. R. 468; 
19 ©. W..N. 641; 2 L. W. 596; (1915) M. W. N. 555; 
21 C: L. J. 515 (P. CO). i 
7"(6y 37 Ind: Cas. 161; 43 L A. 207; 39 M. 634; 
20M. L: 17.168; 31 M: L. J. 225; 14. A. L. J. 997; 
(1916) XM. W. N: 188; 20 C. W. N. 1323; 18 Bom.. 
L.. R.656; 24 ©. L. J. 309; 4L. W. 530 (P: C. 


a! 


Y 


(ALLAHABAD: HIGH COURT. 
First: APPEAL FROM ORDER No. 146° or 
1923. 

. June 6, 1924. 
Present:—Mr. Justice Walsh, Actg. €. J. 
and Mr. Justice Ryves. 

AFTAB BEGAM-—APPLICANT 
— APPELLANT 
versus: š 
Haji ABDUL MAJID KHAN— 
DEFENDANT— RESPONDENT. 
Arbitration—Award, interference with—Court, 
jurisdiction of. 


` An arbitration, in substance, ousts the jurisdic- 


tion of the Court except for the purpose of con- 
trolling the arbitrator and preventing misconduct, 
and for regulating the procedure after the award. 
A Court cannot delete something from an award 
' with which it disagrees. Such deleting order is an 
order passed without jurisdiction : 
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First appeal from an order of the Sub- 
ordinate Judge, Bareilly. , 

Mr. Sarkar Bahadur Johari, for the 
Appellant. 

Mr. Iqbal Ahmad, for the Respondent.. 

JU DGMENT.--The attack on this 
award, is really an attack upon the sub- 
stance which the arbitrators have decid- 
ed. They maybe right, they may be 
wrong, it is no business of the Court. 
Judges cannot be reminded too often. 
that an arbitration, in substance, ousts 
the. jurisdiction of the Court, except 
for the purpose of controlling the arbi- 
trators and preventing misconduct, and 
for regulating the procedure after the 
award. So far as. the hearing of the 
merits is concerned and the decision 
contained in the award, the Court has 
nothing to say, good; bad or indifferent. 


.It has no right to review it or to con- 


Sider it, and in substance, what the 
Court below has done in this case, lias 
been to hear an appeal from the arbi- 
trator and to delete from the award some- 
thing with which it did not agree. 
The Court had-no jurisdiction to do 
that. We must, therefore, allow the 
appeal, and direct the award to he filed.. 
The appellant will have his costs. 
NOH Appeal allowed. 


—9 


PRIVY COUNCIL. 


APPEAL, FROM: THE. CALCUTTA Hex COURT.. 


Decemer 6, 1923, 
Present:—Lord Parmoor, Lord Carson;, 
- Sir Jobn Edge, and Mr. Ameer Ali. 
. Haji HEDAYETULLA—DEFENDANT 
—APPELLANT 
VETSUS 
MAHOMED KAMIL AND orgggs— 
PLAINTIFES— RESPONDENTS. 
Partnership—Dissolution by death of partner—- 
Business carriedon by surviving partner—Partner- 
ship-at-will—-Accounts, right of deceased partner's 
representatives to take—Order, proper, form of. 
“Where a partnership is terminated'on the death 
of a partner, but the partnership business is 
carried on by the surviving partner, the busi- 
ness becomes a  partnership-at-wil and the 
representatives of the deceased. partner are 
entitled- to- accounts being taken up to the date 
of the final decree; The proper form of an: 
order to be made in such a case, is to leave 
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all matters.of account witbin the discretion of 
the Commissioner before whom the accounts are 
to be laid, subject to the direction that all just 
allowance shallbe made including fair remunera- 
tion for management of the business and that 


the representatives of the deceased partner will 
be entitled to the same share: as the deceased 


would have taken, if the partnership had not 


been dissolved by his death. , 
. Appeal from the judgment and decree 
of Justice Sir Asutosh. Mookerjee Kt., 
and Mr. Justice Buckland, dated -the 
27th January 1921, and printed as 64 Ind. 
Cas. . 861, varying the judgment and 
decree ofthe District Judge, Birbhum, 
dated the 5th April 1919. 

Mr. Wallach, for the Appellant. 

Dr. Majid, for the Respondents. 

| JUDGMENT. . 

Lord Parmoor.—Their Lordships 
do not think it necessary to call on 
Counsel for the respondents, It is pos- 
sible to state quite shortly what is the 
.advice which they will feel called upon 
to tender to His Majesty in this case. 
. There was a partnership carried on 
between the defendant, who is the ap- 
pellant, and one Mahomed Fazil. This 
partnership terminated on August 3rd 
1915, on the death of Mahomed Fazil. 
Accounts had already been taken in this 
partnership up to some date in 1913, 
so that it was not necessary to re-open 
them. The order of. the first Court 
was that a further account should be 
taken up to the date in 1915, at which 
Mahomed Fazil died; but for some 
reason, no order was made for taking 
anv subsequent accounts. It is clear 
that after Fazil's death, the old business 
was continued, BOR PURS it became a 

tnership-at-will. 
P his peta was brought by the re- 
presentatives of Fazil against the appel- 
lant in order that proper accounts 
might be taken. The Court of Appeal 
made an  order—'that accounts be 
taken of the profits of the business 
since the death of Fazil on the 3rd 
August 1915, up to the date when 
the final 2 . | 
Jowance, including fair remuneration, to 
pe allowed in favour of the defendant 
for managing the business. And it is 
further ordered that the plaintifis as 
representatives of. Fazil, will be entitled 
fo the same share as Fazil would have 
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decree is made, all just al-. 
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taken if the partnership had not been: 
dissolved, and the profits will be assess- 
ed onthe basis of what may be found. 
due to Fazil at the time of his death." __ 

In the opinion of their Lordships, 
this order was & proper order to make.. 
Although the partnership terminated 
on the death of Mahomed Fazil, the, 
same business has been carried, on., 
Certain suggestions have been made; 
by the Counsel on behalf of the appel-: 
lant asking the Board to give: somej 
direction which might interfere with: 
or fetter the discretion which the order | 
gives to the Commissioner before whom . 
the accounts will be brought. Their- 
Lordships are ofthe opinion that no. 
such direction should be given. It’ 
appears to them that the order as made. 
is in the proper form in leaving all. 


_ matters of account within the discre-, 


tion of the Commissioner, subject to the 
direction that all just allowance shall 
be .made including, fair remuneration 
for management of the business, and: 
the further order, that the respondents. 
as representatives of Fazil, will be en-^ 
titled to the same share as Fazil would: 
have taken if the partnership had not-* 
been dissolved. The business is to be' 
regarded up to the date of thé final 
decree as a continuing business although 
Mahomed Fazil died “in 1915. They 


:have only to add that if excéption is 


sought to be taken to any ruling of 
the. Commissioner, the person who seeks ` 
to make the complaint, can apply to 
the Court. No order or instructions 
are required from their Lordships. It 
is a matter of ordinary procedure, but 
it must not be taken that their Lord- 
ships suggest that any such application. 
will be required or should be made. 
Their Lordships will humbly advise 
His Majesty that the appeal should be 
dismissed with costs. t 
S. D. Appeal dismissed. 
Solicitors for the Appellant:—Messis. 
W. W. Box & Co.. 2 
Solicitors for the Resrondents:—Messrs,: 
Watkins & Hunter. 
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. CALCUTTA HIGH COURT. 

LETTERS Parent APPEAL No. l or 1922. 
s January.10, 1923. 
Present:—Justice Sir Asutosh Mookerjee, 

Kr., and Mr. Justice Rankin. 
IRRANI MUNDLE AND oTHERS— 

DEFENDANTS—APPELLANTS 

2 versus D 

NAIMUDDIN SARDAR AND OTHERS— 

| PLAINTIEFS—RESPONDENTS. 

` Appeal—Order during course of suit determining 
liability of certain defendants—Decree, final— 
Limitation, commencement of. 

| During the course of a suit for possession and 
mesne profits, an order was passed absolving certain 
defendants from liability for mesne profits, but no 
decree was drawn up till the final decision in the 
suit was arrived:at-: 

: Held, that limitation for an appeal against the 
order absolving certain defendants from liability, 
began to run from the date of the final decree in 
which the order was incorporated and not from the 
date of the order itself. 

. Case-law referred to. 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Newbould, dated the 
12th January 1922, in Appeal from Appel- 
late Decree No. 580 of 1920, and report- 
ed as 67 Ind. Cas. 93, against the decision 
af the Subordinate Judge, Bogra, dated 
the 23rd December 1919, reversing that 
of the Munsif, Bogra, dated the 7th 
April 1919. 

. Babus Sharat Chunder Rai Chowdhury 
and Bijan Kumar Mukherjee, for the 
Appellants. 
“Babu Atul 
Respondents. 

JUDGMENT.—This is an appeal 
under clause 15 of the Letters Patent 
from the judgment of Mr, Justice New- 
ould in a proceeding for assessment of 
mesne profits. Mr. Justice’ Newbould 
has held that the appeal to the Subordi- 
nate Judge was incompetent, and he has 
accordingly not considered the case on 
the merits. We have arrived at the con- 
clusion that this view cannot be support- 
ed and that the appeal must be heard on 
the merits. E 

The suit was instituted for the recovery 
of possession of land with mesne profits. 
It was dismissed by the Trial Court on 
the 25th January 1917. On the 19th 
March 1918, the Subordinate Judge 
allowed the appeal and remanded the 
suit for actual partition of the disputed 
land and for assessment of mesne profits. 


Chunder Gupta, for the 
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When the case came before the Trial 
Court, seven of the defendants, namely, 
defendants Nos. 6—12, contended that the 
decision of the Subordinate Judge absolv- 
ed them from liability for mesne profits. 
This question was considered by the Trial 
Judge on the 9th January 1919, when, on 
a construction of ‘the order made by the 
Subordinate Judge, he held that those 
defendants had in fact been absolved 
from liability for mesne profits. He there- 
upon directed an enquiry in respect of 
mesne profits payable by the other defend- 
ants. A Commissioner was appointed 
in due course; but, under circumstances 
which need not be considered at this 
stage, the Commissioner not only con- 
sidered the question of mesne profits as 
regards the defendants liable but also 
came to determine the mesne profits pay- 
able by the defendants Nos. 6 to 12 who 
had been absolved. When the report 
of the Commissioner came before the 
Court on the 7th April 1919, those 
defendants urged that the question of 
their lability had been previously de- 
termined in their favour and could not be 
re-opened by the Commissioner or by the 
Court, This contention prevailed. As 
regards the other defendants, the claim 
for mesne profits was abandoned. The 
result was that on the 7th April 1919 
an order was made in the following 
terms: “The objection taken by defen- 
dants Nos. 6 to 12 be allowed and. the 
claim for mesne profits as against them 
be dismissed on contest; and the claim 
for mesne profits as against the other 
defendants be dismissed for non-pro- 
secution.” Then followed the order for 
costs. This decree, which was the final 
decree inthe ‘suit for mesne profits, is 
dated the 7th April 1919, and was 
signed by the Trial Judge on the 14th 
April 1919. An appeal against this 
decree was preferred by the plaintiff 
to the Subordinate Judge. The Sub- 
ordinase Judge- allowed the -appeal 
on the merits. A second appeal was 
then -brought -to this Court and was 
heard by.Mr. Justice Newbould.” It was 
urged before him that: the Stibordinate 
Judge could not hear-an appeal against 
the decree made on the 7th April 1919, 
inasmuch as the question of the lability 
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of defendants Nos. 6 to 12 had been pre- 
viously decided on the 9th January 1919. 
This objection was allowed on the 
authority of the decision of the Judicial 
Committee in the case of Bhup. Indar 
Bahadur Singh v. Bijai Bahadur, Singh 


` Phere can be no room for controversy 
under -the Code. of 1908, that section 97 
provides that where any party aggrieved. 
by a preliminary decree passed after the 
commencement of the Code, does not 
appeal from such decree, he shall be pre- 
cluded from disputing its correctness in. 
any appeal whieh may be preferred from 
the final decree. Apart from this, as 
pointed: out by the Judicial Committee 
in Ram Kirpal v. Rup Kuari (2) and 
George Henry Hook v. Administrator 
General of Bengal (3), an order made in 
the course of a suit is final and cannot be 
re-tried by the Judge in the course of the 
same litigation. In this sense, the order 
made by the Trial Judge on the 9th 


January 1919, that defendants Nos. 6 


to 12-were nót;liable to mesne profits was 
conclusive, and' neither of the parties 
would be competent to challenge its 
correctness at a later stage of the.proceed- 
ings. ie 

But the question which we. have really 
to decide is somewhat different. There 


was. in this case no decree or formal 


expression’ of- adjudication of the Court 
in: respect of the liability of defendants 
Nos. 6°to 12 until the 7th April 1919: In 
such circumstances, time. would run, for 
the purposes of appedl, from the date 
when the decree was, drawn up and 
signed by the Judge. Instances.may be 
found in the books; where a difficulty 
‘similar to what has. arisen here had: 
happened. In Khirode Sundari Dabi v, 
Jnanendra Nath Pal (4), a judgment was 
delivered in the course of an execu- 


(1). 27 I. A. 209; 23 A. 152; 2-Bom. L. R. 978; 5 
6: W. N. 52 (P. C.) l 


. 52 (P. C. 
^ (8) Ib E.A. 37; 6A. 269; 4 Sar. P.. C. di, 489; 3° 


Ind.Dec. (x.:8:) 718.(P. ©.) 


“(3) 60.Ind..Cás. 631; 48 I. A. 187; 48 C, 499; 33 C. 


E. Ji 405; 19 A. L. J. 366; 40 M. L. J. 423; 29M. L. 
T: 336; (1921) M. W. N: 313; 3 U. P. L. R. (P. OG) 


17; 23 Bom... R. 648; 25 O: W.N, 915; 14 L, W. 


2r(P.O) — 
DU 6 O.W; Ñ. 283; 
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tion proceeding and the order was 
incorporated in the .same document. 
No separate’ decree was drawn up and 
it was ruled that an appeal was com- 
petent if this document was annexed to 
the memorandum. On the other hand, 
in the case of Gopal Chandra Chakravartt 
v. Preonath Dutt (5), it was. pointed out 
that the Code contemplated a judgment, 
whether the case was concluded by. a - 
decree or by am order and that. when a. 
judgment had been delivered andi had: 
been followed’ by a decree: or an order, 
both the judgment and the decree or: 
order must be annexed to. the memo- 
The appellant would: then. be 
entitled: to the benefit of the provisions 
of the Indian Limitation Act, as to the: 
deduction of the time taken up in the. 
procurement of the copies of the judg- 
ment and of the decree. or order. The 
same view was: taken in the case of 
Kamala Das? v. Tarapada Mukerji (0), 
and has been. subsequently adopted; by: 
the Patna High Court im Mahesh Kant 
Choudhury v. Ram Prasad. (7). In the 
case before us, though: there. was: a: judg- 
ment delivered: on the 9th January: 19198; 
in justification of the course adopted: by 
the Trial Judge on that occasion, there- 
was no:formal expression of that adjudi- 
cation till a much later: date. "We must 
consequently hold that the appeal to: the- 
Subordinate Judge. was competent and. 
the second appeal to this Court must bet 
determined or the merits. 

The result is-that this'appeal is allowed,, 
the decree: of Mr. Justice Newbould set 
aside and the appeal from Appellate: 
Decree No. 580'of £920-restored. 


Z. K. 


(5) 32 0. 175. l 
. (6) 14 Ind. Cas: 1006; 15.0. L. J;.498.. - 
(7) 94 Ind. Cas. 630; (1920) Pat. 75; 1 P: L. T, 335, 
2:0, P. E. R, (Pak) 26. 


Appeal allowed, 
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OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL APPEALS Nos. 382 vo 385 

or 1923. | 
October 30, 1923.. 
Present :—Mr. Dalal, J.C... 
IDU AND oTHERS—PRISONERS—À PPELLANTS 
` l versus : 


EMPEROR-—COMPLAINANT. 
Penal Code (Act XLV of 1860), s. 366—Kid- 


napping—Guardian, knowledge of, whether neces- ` 


sary. - 

It is-not necessary for a conviction under 
section 366 of the Penal Code that the accused 
‘should know definitely who the guardian of a 
minor girl is whom he finds wandering about and 
makes use of for his own ends. 

Appeal against an order of the 
Additional Sessions Judge, Gonda 
_ Division at Bahraich, dated the 13th 
August 1923. 

The Government Pleader, for 
Crown. 


JUDGMENT ..—Idu has been convict- 
ed of an offence under section 366, Indian 
Penal Code and the other three appellants 
Ghafur, Usman and Musammat Basbiran 
ofan offence under section 368, Indian 
Penal Code. The case against Idu is very 
clear. A Hindu minor girl Musammat 
Phul Dei, who appears to be a bad 
lot, bolted from her husband's house and 
was met in Bahraich by Idu. Idu took 
her along with him and arranged for 
her marriage with one Haider Khan. 
After this marriage the girl ran away 
from Haider Khan's house and made a 

‘report at the Police Station. Itis quite 
possible that the girl was willing enough 
.to go with Idu in hopes ofa pleasant 
‘time, but even so, Idu is guilty of kid- 
snapping. The girl is under 16 years of 
age. She is only 14 and Idu could not 
have made any mistake about her age. 


the 


There is no allegation that Idu had any . 


reason to believe that the girl had no 
‘lawful guardian at all. It is very likely 
that the girl told him how she had run 
away. It is not necessary for a convic- 
tion under section 366 that the accused 
should know definitely who the guardian 
of a minor girl is whom he finds wander- 
ing about and makes use of for his own 
.ends. I uphold his conviction. The 
sentence of seven years appears to me 


34 


INDIAN CASES. 


529 


to be too severe because I do not be- 
lieve that the girl was imposed upon. 
I reduce the sentence to rigorous im- 
prisonment for four years. 

The cases of the other appellants are 
very difficult because this Court gets 
no help from -the judgment of the 
learned Sessions Judge though the 
judgment is of formidable proportions. 
Nowhere does the learned Judge reeapitu- 
late what he considers to be the evi- 
dence against every appellant separately 
of wrongful concealment and confine- 


. ment. He does not appear properly to 


have understood the bearing of law. 
An astonishing statement is made at 
the end of the judgment, “The common 
object of all the accused was to kidnap 
Musammat Phul Dei.” -This is not at 
all the case of the prosecution. Idu 
met the girl by accident and kidnapped 
her. The offence was complete and no 
one else can afterwards form a conspi- 
racy with Idu to kidnap the girl It 
may be said that the three other appel- 
lants were aware of the girl having 
been kidnapped, but what this Court 
is left in doubt about is the evidence 
on which the lower Court has based its 
finding of wrongful concealment and 
confinement. The Court of first instance 
ought to help an Appellate Court by 
making some definite statements, as for 
instance, pointing out in the case of 
Usman the exact evidence showing 
concealment and confinement, then again 
in the case of  Ghafur, pointing to 
similar evidence and finally in the case 
of Musammat Bashiran: nothing like 
that is done in the lower Court's judg- 
ment and the assertion that all the 
four appellants conspired to kidnap the 


-girl, makes one doubtful of the lower 


Court’s grip of the facts. 

I shall have to examine the evidence 
for myself.. As regards Ghafur there 
can be no doubt of his knowledge that 
the girl was kidnapped. He kept the 
girl in a house in Madhwapur and there 
got her ears bored to make her look 
like a Muhammadan girl. He took her 
about to different places from Madhwapur. 
He clearly attempted to conceal the 
indentity of the girl. Under the circum- 
stances if may be said that he conceal- 
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ed that person. There is no such de- 
finite evidence of concealment against 


Usman and Musammat Bashiran. Usman 
- appears to have helped merely in getting 


the girl married and nowhere has he: 


taken any part in keeping the custody 
of the girl. Musammat Basbiran appears 
to be a loose woman who went about 
with Ghafur and Shubrati carrying out 
` their orders. In my opinion she took 
no active -part in concealing or confin- 
ing ‘the girl, I uphold the conviction 
of Ghafur, but reduce his sentence to 
rigorous. imprisonment for four years 
for reasons. I have given. for the reduc- 
tion of sentence in Idu's case. -I set 
aside the conviction and sentence of 
Usman and Musammat Bashiran and 
order their release. 


Z. K, Order accordingly. 


LAHORE HIGH.COURT. 
CRIMINAL APPEAL No. 911 or 1923. 
February 7, 1924. 

Present :—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Fforde. 
NUR ALI—CONVIOT—AÀPPELLANT 
versus 


EMPEROR-—RSSPONDENT. 

Confession—Eatra judicial confession—Proof— 
Evidence, weight of. 

Per Shadi Lal, C. J.—1It is the duty of the Court 
' before which an extra judicial confession, not in- 
corporated in a document, is relied upon, to scru- 
tinise the whole of the material before it, and then 
to,decide whether there is sufficient evidence to 
prove the confession. A mere general statement to 
the effect that the accused had confessed is too 
uncertain.a foundation to sustain'a finding against 
him, and the Trial Court.ought to ascertain, as far 
as possible, the very words spoken by an accused 
who is said to have confessed. But -if the evidence 
gives- the substance, though not the actual words of 
ihe statement made by the accused, and if that 
evidence is reliable, there is no rule of.law which 
precludes the Court from holding that the confes- 
sion has beer proved. Ifthe statement made by 
the witness as to confession represents merely the 
impression conveyed to his mind of what was said 
by the prisoner, it would be insufficient to prove the 
alleged confession, But it cannot be held that in 
no case can an extra judicis! confession, not reduced 
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to writing, be held to be proved unless the 
Court has before it the exact words used by ihe 
accused. [p. 531, col. 2; p. 532, col. 1.] 

Queen v. Soobjan, 10 B. L. R..332, referred to. 

Per F'jorde, J —The proposition that a statement 
amounting to a confession of a crime can only ke 
received in evidence if the actual words of the con- 
fession are proved cannot be accepted. A general 
Statement by a witness that an accused person 
admitted that he committed thé offence for which 
he is being tried, should not be accepted, and asa 
rule of caution, the Court should always require 
the witness to give the actual words uttered by the 
accused as nearly as the witness: ean recollect them. 
But the fact that witness gives the statement in the 
third person instead of in the first person does not 
make the evidence inadmissible. [p. 532,.col. 2.] .. 

When a witness cannot give a clear account of 
what the accused is alleged to have said, his testi- 
mony will have to be received with great caution 
and should.receive little weight unless supported 
by the circumstances. [p. 533, col. 1.] ; Tos 

Appeal from an order of the: Sessions 


‘Judge, Multan, dated the 2nd August 


1923. . 

Chaudhri Shahabuddin, K. B., for tlie 

Appellant. i : 
"Mr. D. R. Sawhney, Public Prosecutor, : 


for the Respondent. : 


JUDGMENT. $ 
Shadi Lal, C. J.—The appellant 


. Nur Ali,a boy aged about 14 years, has 


been convicted of the murder of Musan- 
mat Fatima, a.girl: of about 4-years 
of age; and has. been sentenced under 
section 302, Indian Penal Code, to trans- 
The prisoner ‘is. a 
resident of Pind .Dadan Khan in: the 


- Jhelum District, and in the month of 


June 1923 he left his home in order to 
pay a visit to his mother's sister who 
resides ina village in the Bahawalpur 
State. On the way he stayed .at Multan 
with his relative Niaz Ali, and: while 
there, he paid visits to the house of the 
girls fatlier, Karam Husain, who: is 
related to him by marriage. a 

Now, itis beyond dispute that on the 
afternoon of the. 24th June Musammat 
Fatima disappeared from her father's 
house, and that in the evening, when hér 
father returned home from his shop, he 


“was informed by his wife that the girl 


had gone- out to play at about 3-30 .P: M, 
and had not come. back. The father 
thereupon commenced.a search for the 
girl and at 10 p.m. he was informed by 
his apprentice Jamal that the latter had’ 
seen her at about4 P.M. going outside 
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the. Pak gate with: the - - prisoner: . -The 
appellant was accordingly sent'for. arid 
‘when questioned by, his relative Niaz 
Ali he-made-a clear breast of the whole 
-affair in the presence of Nur Muhammad, 
‘the father-in-law of Karam Husain; and 
-stated .that he and another person had 
thrown the girl-into a.canal known as 
_ the Wali Muhammad Nala. He also pro- 
mised to point out the place where he 
-had.pushed-the girl into the canal. 
Upon.:.. receiving - this information 
“Karam: Hussain . "gent his neighbour 


.Karam Alito the. Police Station "where 


.he recorded a detailed. report of the 
affair:at, 1-45 4. M. on that very night. 
It will be- observed' that. this. report 


mentions, not only the fact that, Jamal ` 


en seen, the appellant taking the girl 
-away,. but also that he (the accused) had 
_confessed the commission of the crime. 
Before ‘examining the arguments ad- 
vanced.. on behalf-of the appellant I must 
mention two-other circumstances which 
have -been.:relied upon: by the learned 
Sessions Judge. -On .the- afternoon of 
the 25th. June the corpse of the girl. was 
found. in the: canal but without. the gold 
-ear-drops- which she had been. wearing 
on the:preceding day, and this recovery 
„is said to have been made in consequence 
of the information: supplied by the’ ac- 
cused, There -is also- evidence to the 
_effect that on the. 26th: June he guided 
‘the inyestigating party to an uninhabit- 
ed house belonging to one Bhowani Das 
which hada large aperture in the door. 
The owner -did. not happen: to possess 
-the key of the lock on .the, door, and 
the Sub-Inspector. ‘consequently broke 
the, lock and opened: the house.. The 
prisoner then stepped inside and picked 
up. a -couple of -eardrops . lying on the 
floor ata distance of. about a foot from 
‘the door. These. ornaments have: been 
“identified. to be-the ear-drops. which the 
. child.. was. wearing on the afterrioon on 
which she- disappeared, from her. father's 
. house.- 
"l'here:can be no doubt that Musammat 
. Fatima was last seen alive in the com- 
. pany, of the appellant, and. that the latter, 
-when. examined by:the Court, was un- 
sable -to-account for. her disappearance, 
JAS stated above, . Jamal informed. ‘her 
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father. at the’ earliest opportunity that 
he had seen.her going with the accused, 
and this fact was prominently mentioned 
in the First. Information Report. It is not 
suggested that Jamal was in any way 
hostile to the prisoner and it cannot be 


seriously contended that he has invented 


a-false story in, order to implicate an 
innocent boy. . 

But the most important, evidenee 
against the appellant is the confession 
which he is alleged to have made on the 
night of the 24th June. The witness 
Nur Muhammad, who testifies. to this 
confession, is his relative by - marriage, 


‘and there is no valid ground for hold- 


ing that he is not telling the truth. - It 
is. "true that Niaz Ali.has not. appeared 
as'a witness for.the prosecution, but his 
near relationship with the appellant 
made it difficult for him to depose against 
him. It is, however, significant that he 
was summoned for the defence but was 
not .examined as a witness. The con- 
fession was not reduced’ to writing, and 
it is urged that, as the witness, Nur 
Muhammad has not reproduced the 
actual words uttered by the prisoner, his 
evidence can be treated as mere state- 
ment of the conclusion at which he- him- 


. Self arrived from the answers which the 


accused gave to the questions put to him. 

Now, there can be little doubt that if the 
statement made hy the witness represent- 
ed merely the impression conveyed to his 


.mind of what was said by the prisoner, 


it would be.insufficient to prove the 
alleged confession. But I am not pre- 
pared to accede to the contention that in 
no.case can an extra judicial confession, 
not.reduced to. writing, be held to'be 


. proved unless the Court has before it the 


exact words used by the prisoner. 1n 
support of this contention our attention 
has been invited to the observations of 
Phear, J., in Queen v. Soobjan (1), which 
undoubtedly. emphasised ihe necessity 
of proving the precise words alleged to 


. have been spoken by an accused, but: I 


do not think that the, learned. Judge 
intended to lay down any hard and fast 
rule. A perusal of the - judgment’ shows 
that, the learned J udge did not soe oe 
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evidence relating to confession on the 
ground that it did not reproduce the 
aetual words used by the prisoner but 
examined it and found it to be unreliable 
and inconclusive. The duty of the Court, 
before which an extra-judicial confession, 
not incorporated in a document, is relied 
upon, is to scrutinise the whole of the 
material before it, and then to decide 
whether thére is sufficient evidence to 
prove the confession. As I have already 
said, a mere general statement to the 
effect that the prisoner had confessed, is 
too uncertain a foundation to sustain 
a finding against him, and I consider that 
the Trial Court ought to ascertain, as far 
as possible, the very words spoken by an 
accused who is said to have confessed. 
There may, however, be cases in which 
the evidence gives the substance, though 
not the actual words of the statement 
made by the accused, and if that evidence 
is reliable there is no rule of law which 
precludes the Court from holding that 
the confession has heen proved. 

Now, what is the evidence in the pre- 
sent case?’ Nur Muhammad does not say 
merely that the appellant admitted his 

` guilt, but he gives the substance of the 
latter’s statement. He is positive that the 
accused, when questioned, stated that he, 
- together with another person, had thrown 
the victim into -the canal. The matter 
was simple enough, and there was no 
scope for any mistake or misapprehension. 
The testimony of the witness appears to 
me correctly to represent what the appel- 
lant said on the night in’ question, and 
I must, therefore, hold that it has been 
proved -that he, either alone or with some 
other person whose identity has not been 
disclosed, pushed the child into the canal. 
The medical-evidence makes it clear 
that Musammat Fatima's death was due 
to drowning, and there is ample evidence 
that the corpse was recovered from the 
canal. It. may be conceded that the 
appellant did not point out the exact 
spot where the body was found, but he 
was undoubtedly the person who first 
gave the information which led the 
relatives of the victim to search for the 
corpse in the canal. Further, there is 
ample evidence to show that on the after- 
noon of the 26th June-he led the investi- 
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gating party to the house from which the 
ear-drops were recovered, and there is no 
valid reason to impeach the veracity of 
the. witnesses on the genuineness of the 
discovery. It is contended that the 
ear-drops are too large for a girl of four 
years of age, but the goldsmith Nazar 
Ali, who made the ornaments, is positive 
that he made them for the girl and saw 
her wearing them. 

'The confession of the appellant, corro- 
borated asit is by the two discoveries 
mentioned above and also by the fact that 
the vietim was last seen alive in his com- 
pany, leaves no doubt that he participat- 
ed in the murder. The conviction ‘is, 


therefore, justified, and, though the life 


sentence is unsuitable in the case of a 
young lad, the Court has no discretion in 
the matter. It is for the Local Govern- 
ment to take such action as they think 
fit. - 

The appeal is accordingly dismissed. 

Fforde, J.—I agree. The statement 
of the accused taken in conjunction with 
the rest of the evidence establishes the 
guilt of the appellant beyond any doubt. 

The evidence of Nur Muhammad to 
the,effect that the appellant “had stated 
that; he had thrown the girl into the 
canal,” has been objected to by Counsel for 
the defence on the ground that the witness 
hag!/not given the exact words alleged 
to. have been uttered. I cannot accept 
the-proposition that a statement amount- 
ing to a confession of à crime can only 
be received in evidence if the actual 
words of the confession are proved. It is 
true that à general statement by a witness 
that an accused person admitted that he 
committed the offence for which he is 
being tried, should not be accepted, and 
I think, asarule of caution, the Court 
should always require the witness to give 
the actual words utteréd by the accused 
ds nearly as the witness can recollect 
them. But the factthat a witness gives 
the statement in the third person instead 


_ of in the first person, does not make the 


evidence inadmissible. As to the value 
which the Court will attach to the 
evidence of & statement given in this 
manner, that is another matter. The 
admissibility of the evidence in that 


' particular form is one thing, its weight 
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is another. 
a clear account of what the accused is 
alleged to have said, his testimony. will 
have to be received with great caution 
and should receive little weight unless 
supported by the circumstances. In’ the 
present case the evidence as to the, con- 
fession is precise, if not very detailed, and 
it is entitled to considerable weight when 
taken with the other incriminating 
circumstances, though taken by itself it 
would not be sufficient to sustain ‘ the 
conviction. 


8. D. Appeal rejected. 
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OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL APPEAL No. 148 oF 1924. 
March 26, 1924. 

Present :-—Mr. Neave, A.J. €. 
BALKU AND OTHERS—ÅCCUSED 
'—APPELLANTS 


versus 
EMPEROR-—COMPLAINANT. 

Evidence Act (I of 1872), ss. 74, 7?—Execution 
of ~decree—Delivery of ^ possession— Report of 
process-server, whether public document—Certified 
copy—Formal possession, delivery of, effect of. 

The delivery.of possession in execution of & 
decree is an act of a Tribunal and a report 
made to the Court by an officer of the Oourt 
that its order has been carried out and posses- 
sion has been delivered to the decree-holder, 
which report is preserved ‘as one of the Court 
records, is a ‘public document, within the 
meaning of section 74 of the Evidence Act, and 
can be proved by the production of a certified 
copy T permitted by section 77 of the Act. [p. 534, 
col. 1. 

À person who has obtained formal possession 
of certain property in execution ofa decree must 
bé deemed to be in possession of such property 
for the purposes of the penal law. [ibid.] 

Pachkauri v. Queen-Empress, 24 C. 686; 1 C. W. 
N. 423; 12 Ind. Dec. (N.s. 1127, Sarabdawan 
Singh v. Emperor, 23 Ind. Cas. 184; 17 O. C. 21; 
15 Or. L. J. 232; 1 O. L. J. 527, distinguished. 

Criminal appeal against an order of 


the Sessions Judge, Hardoi, dated the 24th 


J n 19247 
Mr. H. C. Dutt, for the Appellants. 
The Government Pleader, for the 
Crown, 
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JUDGMENT.—The four appellanta 
have been convicted by the -Sessions 
Judge of Hardoi under sections 147, 
304 and 325 of the Indian Penal Code 
and sentenced to terms of imprisonment 
aggregating four years. The history of 
the case isas follows :— Village Rampur 
Lalji was at one time partitioned into 
two pattis. In one of these, patti Uttar, 
one Mauji Singh owned a 10 biswas 
share or half the patti. He died leaving 
a widow Musammat Umrai Kuar. who 
obtained mutation and held possession 
of her husband's share till her death 5 
or 6 years ago. Two sets of persons 
claimed tobe the reversioners of Mauji 
Singh; certain thakurs of Dularpur to 
Whose number the appellants belong, 
and certain- thakurs of Sonepur who are 
represented by the complainant in this 
case. On the death of Umrai Kuar 
the Dularpur  thakurs succeeded in 
getting mutation effected ‘in their 
favour in respect of the 10 biswas share 
which had been recorded in her name. 
They already owned the other half of 
the patti. The Sonepur thakurs there- 
upon filed a civil suit and obtained in 
1921 a decree for 5 biswas out of the 
10. In execution of this decree they 
obtained possession and they also got 
mutation effected in their names. "They 
also made an application to the Court 
for amendment of the decree praying 
that the whole 10 biswas should be in- 
cluded in it and not only 5 biswas. This 
application was granted and the decree 
was amended. In’ execution of the 
amended decree a warrant for delivery 
of possession was issued by the Civil 
Court which is said to have been exe- 
cuted by two process servers on the 
27th of April 1923. Formal delivery 
of possession was given over the remain- 
ing 5 biswas of the 10 biswas share. 

The case for the prosecution which 
has been found by the learned Sessions 
Judge to be correct, and has not been 
rebutted by any evidence on behalf of 
the defence, is that on the 5thof July 
some of the Sonepur thakurs went to 
a‘grove on plot No. 1024 which was 
included in the 3 biswas share and 
began to gather mangoes. Since the 


- delivery of possession they had posted 
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one Dhandhari as watchman of the.grove 
aud. he was there when they arrived. 
While the. Sonepur thakurs . were en- 
gaged in gathering fruit, 7 of the Dular- 
pur. thakurs, among whom were the 
appellants, came up armed with lathis 
intending to dispossess the other party- 
and preventing them from taking fruit. 
After. an: altercation the Dularpur men 
fell upon their opponents with lathis 
causing injuries .to Dhandhari which 
resulted in his death, and also injured 
others of the Sonepur men. The learned 
Sessions Judge has- found that -the 
Dularpur men undoubtedly. came to the 
grove with the, common object of ‘dis- 
possessing the others by force, and thus 
Were. members of.an unlawful assembly. 
. In appeal. the facts found by the learn- 
‘ed Judge.as to what took place .on sth 
July shave not been seriously disputed 
though, the appellants’ Counsel -has. 
pleaded without reference.to evidence. 
that.his clients were, the victinis of the 


to the Court by an officer of the Court’ 
that: its. order has been carried out, 


which report is preserved as one of the . 
Court records, is undoubtedly a public | 


-document. It has been proved by a 
certified. cqpy -as permitted by section 77 
of the Evidence Act.. A copy of the. 
warrant ordering possession to be given - 
is also.on the file. | 

With regard tothe second point taken 
by them the learned Counsel for the’ 
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‘appellants has.” relied” ; on. . tivo. cases: 


Pachkauri v. Queen-Empress (l)and Sarab- 
dawan Singh v. Emperor (2). Neither: 
of these casés i8 similar to the . present 
one. In both the appellants ^ were in 
actual posséssion and were assaulted by 
the. complainants under colour of: title. 
In the present case thé situation is pre~, 
Gisely the revérse. “The fact that one 
of the appellants’ party is recorded in 
the khasra as holding the plot in suit. 
as bis sir, proves nothing in his favour.. 
This entry was merely made 'automati- 
cally .when-mutation was effected on the 
death of Musammat Umrai, his name 
being substituted for that of Musammat 
It is proved.by the evidence of 
the patwart that though there has been no 
regular partition .of the patti a private 
partition: was effected many: years ago 
and the plot in suit has since then formed 
part of the" share. held? by. Musammat 
Umrai. .It is. indeed the! case sof both 
parties. that. this is so. When formal 
possession was given to the complainants 
of the whole share formerly belonging 
to Musammat Umraithey obtained pos- 
session of this plot alsc. . 

It has been proved that.the appellants 
made an entirely unprovoked and un- 
justifiable attack on men who were 
in possession of land under a Civil Court 
decree and in. that attack caused’ the’ 
death of one person and injured others. 
They have been properly convicted and. 
have escaped with an exceedingly: light 
sentence. I dismiss the appeal. > 


É. K.: l Appeal dismissed. 


(1) 24 C. 686; 1 C. W. N..493; 12 Ind. Dee. (x. &) 
1127 ' i RN 


(2) 23 Ind. Cas. 184; 170. Q 21; 15 Cr. L. 9.239; 
1Q ESL 2 Po a a 
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PATNA HIGH COURT. 


CRIMINAL Revision No. 417 or 1923. 
July 24, 1923. ° 


Present :—Justice Sir B. K. Mullick, Kr., 


. and Justice Sir John Bucknill, Kr. 
| GITA PRASAD SINGH AND OTHERS - 
: —ACOUSED—PETITIONERS 
versus 


‘EMPEROR—Opposite Parry. 

Landlord and tenant—Tenant holding over after 
expiry of lease, position of—Landlord, right of, to 
ré-enter—Criminal Procedure Code (Act V of 1898), 
s. 144, order under, whether evidence of possession. 

“A tenant whose right is determined has no 
‘right to remain forcibly upon the land and say 
to his landlord that he. will cultivate that land 
till. such time as he is evicted by a Civil Court. 
From the moment the title of the tenant expires, 
the -landlord is in possession in the eye of the 
law, and provided that he does not use undue 
force, he is entitled. to go upon the land and 
if necessary to use force for the purpose of 
arn and maintaining his possession. [p. 536, 
co. 
; Having reg gard to` the peculiar jurisdiction 


conferred by section 144 of the Criminal Pro-. 


cedure Code, an order under that section, which 
is in the’ nature of a temporary injunction 
intended for emergencies, cannot be utilised in 
subsequent, proceedings between the parties as 
substantive evidence of the possession of the 
successful party. [p. 537, col. 1.] 

Criminal revision from the decision of 
the’ Sessions Judge, Monghyr, dated 
the 15th June 1923, confirming that of 
the Sub-Divisional Magistrate, Beguserai, 
dated the 19th February 1923. 

Messrs. Hasan Imam and P. C. Ray, 
for the Appellants. 

The Assistant Government Advocate, 
for the Crown. 

JUDGMENT. 

. Mullick, J.—The petitioners were 
tried by a Second Class Deputy Magis- 
trate who being of opinion that the 
sentences that ought to be passed were 
in excess of his powers, referred the 
case to. the Sub-Divisional Magistrate. 
The Sub-Divisional Magistrate has feund 
the petitioners guilty of offences under 
sections 147 and 323 of the Indian 
Penal Code and sentenced Gita Prasad 
Singh and Jageshwar Prasad Singh to 
rigorous imprisonment under section 147 
of the Indian Penal Code for two 
months and a fine of Rs. 100 each. 
The remaining petitioners have been 
sentenced to rigorous bnprisonmeut for 
two months each, 
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An appeal was made to the Sessions 
Judge and he, by his order dated the 
15th June 1923, has affirmed the sentences 
and dismissed the appeal. 

The present application is made by 
the petitioners for the exercise of our 
revisional jurisdiction. 

It has been found that the alleged 
riot took place on Plot No. 7657 and 
that the complainant Mahabir Singh 
was in possession on the 28rd July 
1922 and was engaged in sowing janera 
and methi upon ‘the’ land when he was 
attacked ‘by the petitioners and a large 
mob and he and one Baldeo on his 
side were wounded with lathis. Informa- 
tion-wáàs:given by two chaukidars named 
Chatardhari and Borhan to the Police 
Station shortly before the riot to the 


effect that a breach of.the peace was 


imminent, and when the Head Constable 
arrived with. them at the -place of 
occurrence’ he found Mahabir and Baldeo 
on the land as well.as five persons on 
the side of the petitioner Gita Prasad 
Singh. Gita Prasad Singh states that 
he was nut at the occurrence but that 
his men went to plough the land and 
were engaged in sowing methi, janera; 
eastoroiland til when they were attacked 
by Mahabir and a large mob. 

The learned Sessions Judge finds 
that the land is bakasht land belonging 
to one Raghubans -who was a joint 
proprietor with Gita Singh and others 
in the estate in which the disputed 
land now lies. -Sometime ago there 


.was.a Collectorate partition and the 


disputed plot fell to the share of Raghu- 
bans. The case of Gita Singh is that 
this plot had previously been in his 
exclusive -possession and that although 
it fell within’ the block assignéd to 
Raghubans, he did not relinquish 
possession and that on the 16th February 
1922 there was a settlement between 
Raghubans on the one side and himself 
on “the other, by which he took a zar- 
peshgi mortgage of this plot and other 
lands for a consideration of Rs. 10,000 
and that ón the date of occurrence he 
was in possession of the land. On the 
other hand, Mahabir's case is, and: the 
learned Sessions Judge finds, that in 
the year 1325 F. Musammat Pryago, the 
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grandmother of Raghubans, executed on 
his behalf, he being still a minor, in 
‘favour of Mahabir in respect of this 
land a temporary lease for four years 
_ which expired about May 1922. 

. Mahabir alleged at the trial that 
on the 94th January 1922, that is to 
say, four months before the expiry of 
this lease, Musammat Pryago executed 
.& second lease in his favour for a term 
of nine years. This document the 
learned Sessions Judge finds was a 
forgery. Therefore, the position is that 
after the expiry of the first lease the 
title of Mahabir was determined and he 
had no right on the strength of his 
original’ lease to remain upon the land. 
The learned Sessions Judge, however, 
finds that Mahabir was holding over, 
but. legally there could -have been no 
holding over without the consent of the 
landlord,.and in this case Raghubans 
deposes that Mahabir was never a tenant 
and he certainly was not his tenant after 
May 1922. Therefore, no case of hold- 
ing over can be maintained. It is, how- 
ever, contended that, although Mahabir 
may have had no title he was in actual 
physical possession of ‘the land and 
that it was a criminal act on the part 
of Gita to go upon the land for the 
purpose of cultivating it, and, upon 
being resisted, to assault Mahabir. 

Now as an abstract proposition of 
law, it appears to me that this argu- 
. ment goes too far. The tenant whose 

right is determined has no .right to 
remain forcibly upon the land and say 
to his landlord that he will cultivate 
that land till such time as he is evicted 
by a Civil Court. From the moment 
the title of the tenant expires, the 
landlord is in possession in the eye of the 
law, and provided that he does not use 
undue force, he is entitled to go upon 
the land and if necessary to use force 
for the purpose of asserting and main- 
taining his possession. . 


In the present case the question is, - 


whether Gita Singh who was on the 
93rd July 1922 in the shoes of the 
landlord Raghubans did any act which 
brought him within the purview of the 
Criminal Law? The oral evidence; in 
my opinion, is certainly no worse on 
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the side of the defence than it is on 
the side of the prosecution. After the 
expiry of the.lease in 1325F, the 28rd 
July 1922 was the first date on which 
agricultural-operations could have been 


-carried Yon, and it does not appear to 


me that; since; the cutting of the crop 
of the previous year any act of possession 
had been: dohe by Mahabir. In my 
opinion he was notin physical posses- 
sion on the 23rd July. 

The evidence shows that Gita Singh’s 
party was the first to arrive, 
and the Police and the chaukidar wit- 
nesses, in my opinion, should be believed 
when they state that the bullocks and 
the ploughs wére the property of Gita 
Singh and not of Mahabir: When 
asked to give .particulars as to ‘the 
wood of which the ploughs were made 
Mahabir’s men were unable to give any 
satisfactory replies to the Police. 

: With regard to the kinds of grain 


‘that were sowed the story told by.Gita 


Singh’s party is much more consistent 
with the result of the Police investiga- 
tion than the story told by Mahabir. 
This fact has been noticed by the 
learned Sessions Judge, but he has’ 
declined to attach much weight to it. 
Also with regard to the names of 
the ploughmen taken by him Mahabir 
has broken down. In the course of the 
trial an attempt was made to show 
that one Lalji was one ofthe plough- 
men but in an information lodged at ' 
ll4. M. on the day of occurrence at 
the thana by one Shew Gulam, it was 
stated that the man's name. was Tofi 
and it was sought at the trial to show 
that Lalji and Tofi were one and the 
same person. That attempt failed. 
This point also has been found against 
the prosecution by the learned Sessions 
Judge, but he thinks that the evidence . 
of póssession is so strong that this 
discrepancy is not of much consequence. 
The learned Judge has not’ discussed 
in detail the evidence of the nine 
witnesses who gave evidence: of pos- 
session on behalf of the prosecution; 
nor of the eight witnesses who gave 
evidence on behalf of the defence; but 
he seems to have been chiefly influenc- 
ed by an order under section 144 of 
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the Criminal Procedure Code passed on 
the 10th May 1922 by the Sub-Divisional 
Magistrate of  Begu Serai. Ap- 
parently an apprehension of a breach 
of the peace having been reported by 
the Police in respect.of the land now 
in dispute, the Sub-Divisional Magis- 
trate, without taking any oral evidence 
but after the examination of certain 
documents, issued a prohibitory order 
upon. Gita Singh restraining him from 
going upon the land. That order was 
‘affirmed in the first instance by the 
District Magistrate but further enquiry 
was ordered by the High Court and 
the case was remanded to the’ District 
-Magistrate. By that time the. period 
of two months for which the order was 
in force had expired and the District 
Magistrate considered it unnecessary to 
hold any further enquiry. 

The learned Sessions Judge has used 
the findings of the Deputy Magistrate 
in the above proceedings as legal evi- 
dence of the possession of Mahabir, 
and in my opinion he was wrong in 
doing this: The judgment in the case 
is certainly not admissible as a judg- 
ment.. The fact of the order may be 
admissible under section 13 of the 
Indian Evidence Act but having regard 
to the peculiar ‘jurisdiction conferred 
by section 144, no inference can be 
drawn from it as to the possession of 
Mahabir. It was a summary order, 
‘and although the Police asked for action 
under section 145, of the Criminal Pro- 
cedure “Code, the learned Sub-Divisional 
Magistrate adopted the course which 
has ‘been time after time viewed with 
disfavour by the High Court, and the 
very mischief which was sought to be 
cured has occurred in this case; a 
temporary injunction intended for emer- 
gencies has been utilised in the present 
trial as substantive evidence ofe the 
possession of the successful party. In 
my opinion the learned Judge should 
not have attached’ any value to the 
Sub-Divisional Magistrate's order, and 
he has, in my opinion, been greatly 
influenced in the decision of this case 
by his erroneous appreciation of the 
value of that order, 

We have in consequence been com- 
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pelled to treat this case as an appeal 


and to examine the evidence for our- 
selves in order to see whether the finding 
with regard to the possession of Mahabir 
can be sustained. Haying regard to the 
legal position and to the evidence, I 
think the finding of the learned Judge 
is wrong and that the petitioners com- 
mitted no offence in going upon the land 
for the purposes of ploughing it. 

they had acted in à tumultuous manner 
and exceeded the right of private de- 
fence which undoubtedly was theirs, 
they would no doubt have been guilty 
of the offence of rioting. In this case 
the force used was, in my opinion, not 
excessive having regard to the nature 
of the attack delivered by Mahabir. 

The learned Assistant Government 
Advocate has attempted to challenge 
the finding of the learned Sessions 
Judge with regard to the second patta 
of the 24th January 1922; but it is 
quite clear that at the time that this 
second patta was alleged to have been 
executed by Musammat Pryago (by the 
pen of. the putwari Jagdambi) the 
proprietor Raghubans had attained 
majority and that Musammat Pryago 
had no authority to execute the docu- 
ment. In my opinion the learned Judge 
was right in finding that the document 
was a "forgery and that it had been 
manufactured by Jagdambi after his 
dismissal for the purposes of this case, 
The date of Jagdambi’s dismissal has 
not been found. According to Raghu- 
bans, it took place about Je anuary 1921, 
according to Jagdambi himself it took 
place in or about August 1922: but 
whatever the correct date, there can be 
no doubt that at the time of the second 
patia Raghubans had attained majority 
and Mahabir knew that neither Musam- 
mat Pryago nor Jagdambi had any 
authority to renew his lease, Any 
argument based on the supposition that 
he acted bona fide is, in my opinion, 
untenable. 

In these circumstances the convictions 
and sentences will be set aside and the 
petitioners acquitted. They will þe 
discharged ‘from their bail and the 
order under section 106 of the Crimi- 
nal Procedure Code which has been 
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passed against them will also be 
aside, 

Bucknill, J.—I agree. 

Z. K. Petition allowed. 


set 


NAGPUR JUDICIAL COM- 
MISSIONER'S COURT. 
CRIMINAL Reviston No. 257 or 1923. 
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January 4, 1924. - 


] Present:—Mr. Hallifax, A. J. C. 
. BANERJI-—OCOMPLAINANT—AÀ PPLICANT 
: versus 

POTNIS-—ACGCUSED—NON- APPLICANT. 

-Penal Code (Act XLV of 1860), s. 409—Criminal 
breach of trust--W'rongful loss, whether “conse- 
quence”- -Jurisdiction to try case— Offence committ- 
ed outside jurisdiction—Wrongful loss caused 
within jurisdiction. — . 

The word "consequence" in section 179 of the 
Criminal Procedure Code does not include all 
the possible results of an act, but is restricted 
in its scope to results specified in the provision 
of the law making the act.an offence. [p. 539, col. 2] 
A person is not accused of the offence o 
criminal breach of-trust by. reason of his having 
actually caused wrongful loss to anybody; it is 
enough ‘that he intended to do so, even if no 
wrongful loss ever was in fact caused. Such 
loss is the usual consequence of the offence, but 
it is mot one of the consequences by reason of 
^which the person is accused of the commission 
of the offence. It is, therefore, not one of the 
consequences contemplated by section 179 of the 
Criminal Procedure Code, and a Court has no 
jurisdiction to try a person for criminal breach 
of trust merely by reason of the fact that wrong- 
ful loss was caused to another, person as the 
consequence of the criminal breach of trust 
within the local limits of the jurisdiction of the 
Court. [p. 539, col. 1] 

. In re Rambilas, 26 Ind. Cas. 136; 38 M. 639; 16 
M. L. T. 505; (1914) M. W. N. 894; 15 Or. L. J. 638; 
29 M. L. J. 175, relied on. . 

Emperor v, Ramrattan Chunilal, 65 Ind. Cas. 637; 
46 B. 611; 24 Bom. L. R. 46; 23 Cr. L. J. 173: (1922) 
A. I. R. (B.) 38, not followed. ` 

Criminal revision against an order of 
the Sessions Judge, Saugor, dated the 5th 
July 1923. 

' Mr. J. Sen, for the Applicant. . 

JUDGMENT.—The applicant for 
revision is a resident of Saugor and filed 
a complaint before a Magistrate in that 
district against one Potnis of Bombay 
accusing him of an offence punishable 
under section 409 of the Indian Penal 
Code on the following allegations of fact. 
Potnis was a share broker in Bombay 
and was in possession of certain shares 
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in companies on bshalf of tha csm- 
plainant Banerji. He draw some 
dividends and sold some of the shares 


' and then disappeared form Bombay with- 


out remitting any money. or rendering ` 
any account to the complainant in Saugor. 

The complaint was dismissed by the 

Magistrate for reasons that need not be 

discussed here, but want of jurisdiction 

was not one of them. The complainant 

thereupon applied to the Sessions Court’ 
for an order for further enquiry and the 
learned Sessions Judge rejected his 

applieation, holding that section 181 of 

the Criminal Procedure Code: had no 

application to the case and that the non- 

receipt of the money by the complainant 

in Saugor is not such a “ consequencé ". 

as is contemplated by section 179 of the 

Code, so that the-case could not be tried 

at Saugor. 

The complainant has applied to 
this Court for revision of the Sessions 
Judge's order rejecting his application, 
on the ground that either section’ 179 or 
section 182 of the Criminal Procedure 
Code or both made the case triable in 
Saugor. The reference to section 182 I 
am unable to understand. If it is un- 
certain in which local area the accused 
converted the complainant’s money to 
his own use, it is certain that he did 
not so convert any part of it in the 
Saugor District. Section 181 (2) is 
equally inapplicable. In regard to sec- 
tion 179 the rulings cited for the appli- 
cant are Queen-Empress v. O'Brien (1), 
Mahadeo v. Emperor (2), Langridge v. 
Atkins (3), Abdul Latif. Yusuff v..Abu 
Mohammed Kassim (4) and Emperor v. 
Ramrattan Chunilal (5). Against the 
interpretation of the section in those 
judgments are Babu Lal v. Ghansham 
Das (6), Ganeshi Lal v. Nand Kishore 


(1) 19 A. 111; 16 A. W. N. (1886) 191; 9 Ind. Dec. 
N. 8.) 12. 

(2) 6 Ind. Cas. 563; 32 A. 397; 7 A. L.J. 319; 11 
Cr. L. J. 372. 

(3) 17 Ind. Cas. 792; 35 A. 29; 10 A. L. J. 431; 13 
Or: L. J. 853. . 

(4) 71 Ind. Cas. 941; 26 C. W. N. 175; (1922) A. I. 
R. (O.) 46; 24 Cr. L. J. 113. $ 

(5) 65 Ind. .Cas. 637; 46 B. 641; 24 Bom. L. R. 46; 
23 Cr, L. J. 173; (1929) A. I. R. (B) 39. 

(6) 5 A. L, J. 333; A. W, N. (1908) 115; 7 Cr, L. J, 
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(2), In ve Rambilds (8) and Sinha 
v. Rati Kantalalia (9). 

In many .of . these judgments the 
question seems to have been decided on 
general principles without much refer- 
énce.to the words .of section 179. I do 
riot consider it necessary to discuss them 
all, as the: words of that section ‘are 

` perfectly clear in. themselves and their 
meaning is put even further beyond all 
possibility.of doubt by.the four illus- 
trations attached to it. :A Criminal Court 
is- empowered to-try any person “ accused 
Gf. the .commission of any . offence by 
reason of anything which has been- done 
and. of any consequence which has 
ensued", ifthe thing was done or the 
consequence ensued within the local 
limits of the jurisdiction of that Court. 
Now, a përson is not accused of the offence 
of criminal breach of trust by reason of 
his having actually caused wrongful-loss 
to-. anybody ; it is enough that he intend- 
ed to do so,.even if no wrongful loss ever: 
was in fact caused. Such loss is certain- 
ly the usual consequence of the. offence, 
but it. is not one of the consequences 
by reason’ of which the person is accused 
of the.commission of the offence. It is, 
therefore, not one of the consequences 
contemplated by section 179 of the 
Criminal Procedure Code. 

, In -régard- to the view taken by 
Macleod, ©. J., and Kanga, J., in Emperor 
v. Ramratan Chunilal (5), on which the 
learned Pleader for the applicant 
mainly - relies, I am unable, with all 
respect, to follow. the distinction there 
drawn between the ordinary gr ammatical 
meaning of the word “ consequence " and 
its restricted meaning as the necessary 
ingredient of an offence. "The word .has 
the. same grammatical meaning whether 
it includes. all. the possible consequences 
of an act or only certain specified con- 

sequences of it. It Seems to me obvious- 
ly impossible to say that in section 179 
it includes all the consequences of an 


(7) 15 Ind. Cas. 319; 34 A. 487; JOA. L. J. 45; 13 
Gr. L. J. 478: 

(8) 96 tad Cas. 1:6; 33 M. 637; 16 M, L. ut 505; 
(1914) M. W. N. 891; 15 Cr. L. J. 688; 2) M. L. J. 
175. 


~(9) 41 Ind. Cas. 138; 44 G. 912; 210. W. N. 573; 
. 95 C, L. J, 45l; 18 Cr, L. J. 762, 
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act. In that case a murder with robbery 
of the victim committed in Bombay could 
be tried in Nagpur because both the 
killing and the theft caused heavy loss 
to the victim's family living in Nagpur. 
The view taken in this Bombay 
case can be even more completely con- 
troverted by considering circumstances 


more nearly analogous ‘to those of the 


present case. A man steals from another 
in Bombay money which he knows to 
belong to a person living in: Nagpur, 
whom he knows to be in Nagpur at the 
time, with the full intention of causing 
loss to the man in Nagpur and not to 
the person in Bombay from whose posses- 
sion he Steals the money, and indeed with 
the full intention and the actual result 
of causing rightful gain to the latter. 
That offence could: certainly not be tried 
in Nagpur. There would be.no question 
of where the intended consequence would 
ensue or did ensue, but only a question 
of where the intention was formed, 

If then it is admitted, as it ‘must 
be, that the word “consequence” in 
section 179 does not-include all the 
possible resulte of an act, but is restrict- 
“ed in its scope to cértain specified results, 
it must follow that those are the results 
specified in the provision of the law 
making the act an offence. That also 
seems to me the plain meaning of the 
words of section 179 which, as I have 
said, is made still plainer by the four 
Illustrations attached to that section. 
Each of them speaks of an offence which 
is not complete till a specified conse- 
quence has ensued. A man cannot be 
accused of murder or of culpable 
homicide if he strikes another a blow 
hard enough to kill him with the inten- 
tion of killing him unless the other 
dies in consequence. Again if he inten- 
tionally thrashes another ‘brutally enough 
to confine any ordinary man to his bed 
for two or three months but without 
breaking any bones, he cannot be accused 
of causing grievous hurt to him except 
by reason ‘of the victim being actually 
confined to his bed for af least twenty 
days in consequence of the beating. 
Similarly the offence of extortron is not 
complete till the consequence of the 
delivery of the property has ensued. 
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The offence of criminal breach of 
trust is, however, complete with the act 
of conversion and the intention to cause 
wrongful gain or wrongful loss. That 
intention can only be formed, or at least 


can only be proved to have been formed, 


at the place where the conversion takes 
place. ` For the purposes of section 179 
it is immaterial where the wrongful loss 
actually takes place, and indeed whether 
any stich loss actually does take place 
or not. This is the view taken by Ayling 
and Hannay, JJ. In re Rambilas (8), 
with which I am in entire and respectful 
accord, I hold, therefore, that Potnis 
is not accused in Banerji’s complaint of 
an offence by reason of anything which 
has been done in the Saugor District 
or of any consequence that has ensued 
in that district, and the present case 
cannot, therefore, be tried at Saugor. 
' The application for revision is according- 
.ly rejected. ^ ` i 


Z. K. Revision rejected. 


RANGOON HIGH COURT. 
FULL BENCH. 
CRIMINAL REFERENCE No. 66 or 1923. 
December 12, 1928. N 
Présent :—Sir Young, Kr., Offg. Chief 
Justice, Mr. Justice Heald and Mr. 
$ Justice May Oung. 
NGA MYIN—PETITIONER 
versus 
EMPEROR-—HRzSPONDENT. 
Evidence Act (I of 1872), s. 25—Village Head- 
man, whether Police Officev— Confession made to 
Village Headman, admissibility of. _ . 
In Burma a Village Headman is not a Police 
Officer, and confessions made to him are not 
- excluded from proof by the provisiors of section 
25 of the Evidence Act, but the weight to bé 
attached to such confessions will depend on the 
circumstances of *each case and the. part the 
Headman has taken in the elucidation of the 
crime. [p. 543, col. 2.] 
Crown v. Nga Po Hlaing, 1 L. B. R. 65, con- 
gidered. i 
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Oriminal reference against an order of 
Mr. Justice May Oung, in Criminal Revi- 
sion No. 416-B of 1923. - 

Mr. E. Higinbotham, for the Crown. 

JUDGMENT. 

Heald, J.—The question whether a 
village Headman is a Police Officer, 
and whether, therefore, proof of a con- 
fession made to him is prohibited by 
section 25 of the Evidence Act has been 
referred to us as a Full Bench, ' . 
“The wording of the section itself is 
clear and unambiguous. Itsays: “No 
confession made to a Police Officer shall 
he proved as against a person accused 
of any offence.” If a village Headman 
is a “Police Officer” that section pro- 
hibits proof of any confession made to 
him. If he is not. a Police Officer, 
that section does not apply. We*have, 
therefore,-to decide merely whether or 
not a Village Headman is a Police 
Officer. 

The ruling which is at present bind- 
ing on the Oodrts in Lower Burma is 
a decision of a Bench of the late Chief 
Court on a similar reference in the case 


: of the Crown v. Nga Po Hlaing (1). 


It seems never to have been suggested 


‘in Upper Burma that a Village Headman 


is & Police Officer. - 
The learned Judge who made the 
reference said that the decision of.the 
Bench of the Chief Court was based 
on the provisions of the Lower Burma 
Village Act of 1889 and he went on 
to say: “This Statute was, however, 
superseded in 1907 by the Burma Village 
Act which is now in force, but the question 
has not apparently been re-examined ° 
since that year." He also said that in 
his opinion ‘it was difficult to avoid the 
conclusion that a Village Headman is, 
so far as criminal cases are concerned, 
a Police Officer, not in the strict techni- 
cal sense of the term, but according 
to its more compi'ehensive and popular 
meaning, but that, as the question was 
not free from doubt it should be re- 
considered. 
The first point for consideration is 
whether or not there has been any 
material alteration in the law since the 
date of the Chief Court's decision which 
Q) 1 L. B. R, 65. y 
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might affect the decision as to whether 
or not a Village Headman is a Police 
- Officer. E 

Section 3 of the old Lower Burma 


Village Act 8aid:—'""The Deputy Com- 


missioner shall appoint a Headman in 
every village. In appointing a Head- 
man the Deputy Commissioner shall 
have regard so far as circumstances 
‘admit, to any established custom which 

.may exist respecting the right of nomi- 
nation or succession or otherwise, and to 
claims based thereon." 

The corresponding. provisions of sec- 
‘tion 3 of the old Uppar Burma Village 
Regulation (XIV of 1887) were identical 
except that for the word "village" the 
words “village or group of villages" 
were substituted. : 


section of the present Act which applies 
to both Upper and Lower Burma is 
the same, except that “village tract” 
is substituted for “ village " and “village 
or. group of villages." à 

Section 5 of the Lower Burma Act 
and section 4 of the Upper Burma 
Regulation, which imposed certain duties 
on Village Headmen in respect of the 
communication of information to the 
nearest Magistrate or to the officer in 
charge of the nearest Police Station or 
Military Post, were identical and are 
-reproduced in section 7 of the present 
Act, except that the reference to Military 
- posts is omitted. : | 

Section 6 of the Lower Burma Act 
and section 5 of the Regulation which 


imposed certain public duties on 
Village. Headmen were identical 
-with the exception that in Upper 


Burma the Headman was not allowed 
to allot lands for cultivation, the word- 
ing’ of -the Regulation, which was 
. originally indentical with that of the 
Act, having “been altered By the 
. omission of two words in 1896. 
Section 8 of the present Act, 
from. verbal alterations, is similar 
except that the reference to "Military 
: Posts" has been omitted, that"provision 
was made for the supply of carriage 
or means of transport for a journey 
of more than 12 hours, that the duty 
of.allotting land whether for cultiva- 
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tion or house building was taken 
away, and that the duties of regulating 
the slaughter of cattle and of disarming 
persons found in possession of pro- 
hibited weapons at pwes and the power 
to arrest persons’ committing offences 
under section 510 of the Indian Penal 


-Code were added. Under section 22 


of the Lower Burma Act and 8-B of 
the Regulation, the Local Government 
was given power to make rules con- 
ferring on a Headman any powers or 
privileges which may be exercised or 
are enjoyed by Police Officers under 
any enactment for the time being in 
force. 

The rules made under those powers 
which were in force in Lower and Upper 


' Burma respectively at the time of the 
The wording of the corresponding . 


Chief Court’s decision are contained 
in Local Government Notifications 
Nos. 337 of 1895 and 283 of 1896. Both 
these Notifications merely empowered 
a Village Headmen to search for and 
arrest any person who was liable to be 


-arrested by a Police Officer under any 


of the circumstances 
section 54 of the Code 
Procedure. 

“Section 29 of the present Act re- 
enacted the provisions of section 22 
of the old Act and 8-B of the Regula- 
tion, and the rules under the present 
Act are identical with those under the 
old enactments. . 

It seems, therefore, that the only 
alteration in the law which could 
possibly be regarded as ‘affecting the 
question whether or not a Village Head- 
man is a Police Officer, is that, which 
gives him the power to arrest a drunken 
person who is guilty of misconduct either 
in publie or in:a place in which he 
is a trespasser, and I do not think 
that it could reasonably be argued 
that such an alteration could convert 
a Headman intoa Police Officer if he 
was not a Police Officer before. 

But it is possible that the Chief 
Court's decision that he was not a 
Policeman under the old law was mis- 
taken and as doubts as to its correctness 
have been suggested, it is perhaps 
desirable that the question should. be 
considered afresh,  - 


mentioned in 
of Criminal 
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We have the following fasts.  . 

A Héadman is a villager chosen by 
the Deputy Commissioner having regard 
' to custom, right of nomination or 
succession, tó exercise certain powers and 
to perform certain duties. 
to take cognizance of certain minor 
offences committed within his jurisdic- 


tion and to pass certain very light - 


. sentences. He can be empowered to 
try, under certain circumstances, certain 
civil suits in which- the amount in 
. dispute does not exceed Rs. 20. He 
has many public duties connected with 


* the ‘collection of revenue, the mainte- ` 


. nance. of communications, the protection 
of his village, sanitation, vital Statistics, 
and the like which have no connection 
‘ whatever with: the Police. He has, 
however, to reporbto the.nearest Magis- 
. trate. or Police Station certain informa- 
tion affecting the maintenance of order 
or .the prevention of‘ crime, and he has 
' to investigate certain specified offences 
if they occur in his village tract, 
namely, murder, culpable homicide not 
' amounting to- “murder, dacoity; robbery, 
offences under. the Arms Act, and any 
other offence respecting which the 
Deputy Commissioner. by general „or 


^. special order, made with. the previous 


sanction. of the Commissioner, directs. 
- He is bound to search for and arrest 
any person whom he has reason to 
believe to have been concerned in the 
commission of such an offence and to 
recover if possible any property taken 
by ‘such person. He has power to arrest 
‘any person found lurking within the 
limits of his village tract who cannot 
. give a. satisfactory ` account of himself 
and any intoxicated person who mis- 
conducts himself in public or whilst 
trespassing. He may also arrest any 
person who has been concerned in any 
cognizable ‘offence or against whom a 
reasonable complaint has been made 
or credible information has been re- 


ceived,. or: a reasonable suspicion exists . 


of his having been so concerned; any 
pérson having in his possession without 


. lawful excuse, the burden of proving: 


which exeuse shall lie on such person, 
any implement of house breakin: 
person wo has been proclaimed as an 


He has power © 


.and for which he 
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offender, either des the. Code of Crimi- 
nal Procedure or. by order of the Local 
Government; any person in whose pos- 


. Session anything- is found which. may 


reasonably be suspected-to be stolen 
property and who may reasonably be . 
suspected of. having committed ` an 
offence with reference “to such thing; any 
person who obstructs a Police. Officer 
while in. the-execution of his duty or 
who has escaped or attempts to. escape, 
from lawful custody; any.person reason- 
ably suspected of being.a deserter from 
His. Majesty's Army: or Navy or of þe- 
longing to His Majesty's Indian “Marine 
Service and being illegally. ‘absent 
from that service; any person, who has 
been: concertied in ‘or against whom. a 
reasonable complaint has been made.or 


. credible information has. been received 


or a reasonable suspicion exists, of his 
having been concerned in any act com- 
mitted.at. any place out’ of British India, ` 
which, if committed in British India, 
would have been punishable as.an. offence, 
is, under any. làw 
relating to extradition or under the Eu- 
gitive "Offenders. Act, 1881, or’ otherwise, . 


“Table to be. apprehended ` or detainéd 


in ‘custody in British India; any released 
convict committing .a br each of any rule 


.made under. section 565, sub-section (3) 


of the Code of Criminal Procedure-and i 
any person for whose’ arrest .& requisi- 


_tion has been received from. a. Police 


Officer, provided that the requisition 
specifies the person to be arrested and 
the offence or other cause for “which 
the arrest is to be made and it appears, 
therefrom, that. the person might.. lawful- 


ly be arrested without a warrant by.the 


officer who issued the requisition. He 
is bound to forward.any person;arrest- 
ed by him or made over to- his cüstody 
together with any weapon or. other 
article likely to be useful. as evidence to 
the nearest Police Station as «soon -as 
possible. 

It- is clear, therefore, that a Héadman 
has certain ‘powers. of.arrest. which. are 
identical with .those’ possessed by Police 
Officers, and he. has :also duties of in- . 


. vestigation , in respect of cértain offences 
8; any. 


which are in some respécts similar -to 


. those of Police Officers, and: ‘the ques- 
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tion to be decided is whether, because he 
has those powers and duties, he must 
be held to be a. Police Officer. . 

There can be no doubt that the Legis- 
lature when it enacted the Village Act 
did not regard the Headman as a Police 
Officer since it provided separately in 
the same section of the Act for the appoint- 
ment of a Village Headman and the ap- 
pointment of one or more rural Policemen 
for a village tract. Wé have not been 
referred-.to any. rulings- later than those 
which were considered by the learned 
Judges who decided the question in 
1901, and I can find none in the com- 
mentaries on section 25 of the Evidence 
Act. I have considered those rulings 
and I am not prepared to hold that 
the decision of the Chief Court was 
mistaken. To the best of my knowledge 
and belief a Village Headman is not 
popularly regarded as a Police Officer. 
and he is certainly not so regarded in 
the Village Act. For over 20° years it 
has been regarded as settled law in this 
Province that a Village Headman is not 
a Police Officer and that confessions 
made to him are not excluded from 
proof: by the provisions of section 25 of 
the Evidence Act, and I am not satisfied 
that that view of the law is. mistaken. 

I would, therefore, accept the decision 
of the Bench of the Chief Court in the 
case of the Crown v, Nga Po Hlaing (1) 
as good law, and answer the reference 
accordingly. f 

May Oung, J.—The case of Crown 
v. Nga Po Hlaing (1) dealt with a Statute 
‘in force in. Lower Burma and was 
decided by the Chief Court of Lower 
-Burma, which could not and did not 
take. into consideration conditions pre- 
‘vailing-in Upper Burma. The Burma 
.Village Act, 1907, was enacted for both 
parts of the. Province, and it was, there- 
‘fore, necessary to’ re-consider the ryling 
in question, more especially because the 
case out of which-this reference arose 
occurred in. Upper Burma. As to the 
legal. position under the Act, I have 
had the-advantage of reading the judg- 
ment written. by my. brother Heald, 
and I agree that.the Village Headman 
was never intended to be a Police Officer. 
In, Lower Burma, hé is carefully dis. 
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tinguished from the rural Policeman, 
usually called a ten-house gaung : the 
latter, it is true, is his subordinate, 
but this fact in itself does not place the 
head of the village within the category 
of a Police Officer. In Upper Burma, 
there is no rural Policeman, and it 
seemed to me at first sight that the 
Headman would, of necessity, be called 
upon to perform the functions of that 
officer. This does’ not, however, appear 
to'be the case. Since the hearing, I have 
referred to the Upper Burma Village 
Headman's Manual, which defines the 
ywathugyVs duties, powers and privileges, 
&nd these are identical with those of 
the same official in Lower Burma. The 
most important point, however, in this 
connection is the fact that, so far at 
least as the more important crimes, 
homicide, dacoity, robbery and so on, 
are concerned, the Headman must: not 
only communicate information to the 
nearest Magistrate, or Police - Station, 
but must enquire into the offence, seareh 
for and arrest any person believed to 
have been concerned, and recover, if' 
possible, any property taken by. such 
person. ~ 
Al this is clearly the work ofa Police 
Officer, and experience ‘shows that even 
after the Police have arrived at the 
scene of crime, the Headman almost 
invariably, forms one of the Police party 
responsible for the investigation of the 
crime. He is usually an active assistant 
of the Police up to the time the final 


report is submitted. In these circurh- 


stances, I consider that it would be 
unsafe in such cases to attach much 
credence ‘to an alleged confession made 
to a Headman: and were it not for:a 
consideration which I set forth below, 
I should strongly be inclined to rule 
out such a confession altogether. How- 
ever, it is not in all criminal cases 
that the -Headman acts as if he were 
a Police Officer, and all that can be:laid 
down is that where a Village Headman . 
is shown to have taken an active part 
in the investigation of an offence in 
conjunction with the Police, a confession 
alleged to have been made to him in 
the course of such investigation should 
be received with the utmost caution, ^ 
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'The consideration which, to my mind, 
disposes of the matter is one which was 
not dealt with in Crown v. Nga Po 
Hlaing (1) and which was not brought out 
in argument, andit is the fact that the 
Legislature itself has given a clear in- 
dication of its intention in the matter. 
‘Section 26, Indian Evidence Act, a 
cognate section, bars a confession made 
by any person whilst he is in the custody 
of a Police Officer, unless it is made in 
the immediate presence of a Magistrate. 
The Explanation, added by Act III of 
1891 lays down that word ' Magistrate’ 
in this section does not include the 
head of a village discharging magis- 
terial functions...... in Burma......unless 
such Headman is a Magistrate exercising 
the powers of a Magistrate under the Code 
‘of Criminal Procedure. 


Here the Village Headman is ruled 
out asan individual in whose presence 
a confession can lawfully be made by 
& person in Police custody, but he is 
thereby clearly distinguished from a 


Police Officer, and the Legislature evi- . 


dently did not intend that he should be 
classed as one. 


I, therefore, concur in the view that. 


a Village Headman in Burma is not a 
Police Officer within the meaning 
of section 25, Indian Evidence Act. 


Young, Offg. C. J.—I have had the 
advantage of reading the judgments of 
my brothers Heald and May Oung in 
this case and have little to add. 

A Village Headman has very multi- 
farious duties and would seem to be 
for certain defined purposes, a Civil 

. Judge, a Magistrate, and a Revenue 
Officer, besides having the duties of a 
‘Health Officer. It is now’ sought to 
classify him also as a Police Officer 
because he is given practically the same 
powers of arrest without a warrant as 
are given to a Police Officer, but these 
powers are also’ given to a Magistrate 
under the Criminal Procedure Code, 
section 65, and it is net contended 
that a Magistrate is a Police Officer. 
The mere bestowal, therefore, of the same 
powers cannot constitute the Headman 
& Police Officer, they would seem rather 
to be an addition to his magisterial 
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powers, given expressly because he is a 
Magistrate only for certain purposes, 
and has no power to issue a warrant. 
. The. order appointing him is careful 
to specify him as a Headman, not as- 
a rural Policeman, and I would hold 
that the mere ‘bestowal -of the same 
powers of arrest as are given to a 
Police Officer: does not make him a 
Police Officer any more than it makes 
a Magistrate a Police Officer. | 

A confession, therefore, made to him 
is not inadmissible in evidence, but the 
weight to be attached to such will 
depend on the circumstances of the case 
and the part he has taken in the eluci- 
dation of the crime. : 


Z. K. Answered accordingly. 


LAHORE HIGH COURT. - 
“CRIMINAL Revision No. 1655 or 1922. 
September 18, 1923. 

Present :—Mr. Justice Abdul Raoof. 
and Mr. Justice Harrison: - 
EMPEROR—Pstitioner 


versus 
WASAWSLI-—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 488— 
Reference by District Magistrate against order of 
Sessions Judge, whether competent. 

A District Magistrate is not competent to make 
a reference to the High Court under section 438 


^ of the Criminal Procedure Code, recommending 


that a sentence passed by a Sessions Judge should 
be enhanced. [p. 545, col. 2.] 

Queen-Empress v. Jahanda, 23 O. 249; 12 Ind, 
Deo. (x. s.) 166, Emperor v. John Francis Lobo, 36 
Ind. Cas. 577; 18 Bom. L. R. 796; 41 B. 47; 17 Cr. 
L. J. 529 and Emperor v. Jamna Bai, 28 All, 91; 
2 A.L. J. 589; 2 Cr. L. J. 515; A. W. N. (1905) 198, 
relied on. MOOR 

Case reported by the District Magis- 
trate, Sheikhupura, with his No. 53-V.O., 
dated the 30th November 1922.  . 

REFERENCE. — The accused 
Wasawi was wanted by the Sub-Inspector 
of Chuharkana in connection with the 
enquiry into a theft case. The lambardars 


‘and another man accordingly hearing 


that Wasawi was near the shop of one 


t 
> 
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Jhandu went theré and found him with 
along stick in his hand. They asked 
him to stop and to go along with them 
to the thana at Chuharkana as he - was 
wanted by the Sub-Inspector. He re- 
fused to stop and they arrested him. 
On being searched, the head ofa chhavi 
was found concealed in his loin-cloth. 

As the lambardars arepublic ser- 
vants within the meaning of the 
Indian Penal Code, section 21, the ac- 
cused really committed an offence under 
section 20 ofthe Arms Act—vide Khem 
Singh v. Emperor (1) The maximum 
sentence for this offence is 7 years. The 
learned Sessions Judge 
sentence’ from one year to nine months 
on the ground that the accused was a 
young man of 25 and had been roughly 
handled at the time of the arrest. As 
regards the rough handling, the medical 
evidence shows he had no injuries 
beyond a few scratches and, in any case, 
he would probably not have been roughly 
handled at all, if he had not tried to 
escape. All this coupled with the fact 
that he was carrying about a chhavi 
head concealed on his person goes to 
show that he is probably a man òf 
‘desparate character. Aman of 25 years 
of ageis not sufficiently young to be 
treated leniently. Violent crime of all 
kind is on the increase all over the 
Punjab. In this district in particular, 
the chhaviis a very favourite weapon 
for murders, dacoities, etc. Itis of the 
utmost importance, therefore, that deter- 
rent sentences should be given whenever 
persons are convicted of the illegal pos- 
session of these dangerous weapons. 

a somewhat similar case (Criminal Revi- 
sion No. 522 of 1922), the High Court 
. enhanced the sentence to 18 months’ 
rigorous imprisonnient.. I venture to 
recommend that a similar enhancement 
-be ordered in this case. , 
Mr. D. C. Ralli, for the Crown. 
' JUDGMENT. 

Abdul Raoof, J.—This is a refer- 
‘ence made under section 438, Criminal 
. Procedure Code, by a District Magistrate 
asking this Court to enhance the sent- 


- ..(1) 28 Ind. Cas. 796; 8 P. R. 1915 Cr; 76 P.L, 
RB, 1915; 16 Or. L. J. 412, SN ey 
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ence passed by a Sessions Judge iu 


appeal, The facts are as follows :—One 
Wasawi, son of Nawab, was convicted of 
an offence under section 19 of the Indian 
Arms Act, 1878, and was sentenced to 
rigorous imprisonment for one year by 
Chaudhari Hussain Ali, Magistrate, First 
Class. On appeal Khan Bahadur Abdul 
Ghafur Khan, Khan of Zaida, upheld the 
conviction but reduced the sentence to 
one of nine months’ rigorous imprison- 
ment, for the reasons given in the judg- 
ment in the following words:—‘‘As to the 
sentence, taking into consideration the 
fact that the accused was roughly handled 
at the time he was arrested and he isa 
young man of 25 years of age, I regard. 
the sentence rather excessive.” 

Mr. C. B. Barry, District Magistrate 
of Sheikhupura, has forwarded the pro- 
ceedings for revision on the grounds set 
forth in his order of reference, dated the 
24th of November 1922. The main 
ground therein set forth is that the 
maximum sentence provided for the 
offence being seven years, the sentence 
of nine months is inadequate. He takes 
exception tothe reasons given by the 
learned Sessions Judge, and remarks 
that—‘‘a man of 25 years of age is not 
sufficiently young to be treated leniently. 
Violent crime of all kind is on the 
inerease all over the Punjab. In this 
distriet in particular, the chhavi is a very 
favourite weapon for murders, dacoities, 
etc. It is of the utmost importance, 
therefore, that deterrent senteuces should 
be given whenever persons are convieted 
of the illegal possession of these danger- 
ous weapons." 

The matter came up for decision be- 
fore a Single Judge ofthis Court, and 
he by his order, dated the 9th of Febru- 
ary 1923, referred it toa Bench of two 
Judges for the decision ofthe prelimi- 
nary question whether a District Magis- 
trate is competent to make a referenae 
under section 438 of the Criminal Pro- 
cedure Code, recommending that & sent- 
ence passed by a Sessions Judge should 
be enhanced. We are unhesitatingly of 
opinion that à District Magistrate does 
"not possess this power. -In the case of 
Queen-Empress v, Jahandi (2) it was 

(2) 23 C. 249; 12 Ind. Dec. (s. 5) 166, 
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held that the power conferred by this 


section, read with section 435, upon a’ 


District Magistrate to make a reference 
to the High Court, refers clearly to 
* proceedings before any inferior Crimi- 
nal Courts.” By the words "or other- 
wise" in this section, the , Legis- 
lature never intended to give to a 
Magistrate the power to question the 
propriety of a judgment or sentence pass- 
ed by asuperior criminal authority such 
a3 a Sessions Judge. The learned Judges 
observed that—“ It would be contrary to 
every principle to allow a District Magis- 
trate to report against an order of the 
Sessions Court to which he is subordi- 
nate." 

The same rule was laid down by the 
Bombay High Court in Emperor v. John 
Francis Lobo (3). In the case of Emperor 
v. Jamna Bai (4), the facts of which were 
almost similar to those of the present 
case, Banerji, and Richards, JJ., while 
adopting the rule laid down by the 
Calcutta High Court, made the following 
pertinent remarks:—' We are of opinion 
that we should not entertain this refer- 
ence as such, as we think that the District 
Magistrate ought not to have made a 
reference under section 438 with regard 
toan order made by the Sessions Judge 
on appeal from the decision of a Sub- 
ordinate Magistrate.” 

In our opinion the rule laid down in 
the cases above mentioned is the, correct 


rule. Accordingly we refuse to entertain 
the reference. Let the papers be re- 
turned. . 


Harrison, J.—I entirely agree and I 
would only add that if a Distriet Magis- 
trate were to be allowed to aet in this 
way, it would be open to him to report a 
ease when a sentence passed by himself 
as a Trial Magistrate had been reduced 
on appeal by the Sessions Judge, an 
obviously ludierous position. 

lt is true of course that this same 
officer may move Government to present 
an appeal from an order passed by. a 
Sessions Judge, but he does so not in the 


(3) 36 Ind. Cas. 577; 18 Bom. L. R, 796; 41 B. 47; 


17 Cr. L, J. 529. 
Gn 98 A. 91; 2 A. L, J. 589; 2 Or. D. J. 515; 


A, W. X. (1905) 198, 
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-Burma Opium Law Amendment Act, 


- [1994 


capacity of District Magistrate but as 
Deputy Commissioner and head of the 
Police. 


Z. K. Revision refused. 


RANGOON HIGH COURT. 
CRIMINAL Revision No. 769-B or 1923. 
January 3, 1924. 

Present :—Mr. Justice May Oung. 
EMPEROR-—A»rPLICANT 
versus 
NGA KYAUNG AND OTHERS 
— RESPONDENTS. 

Burma Habitual Offenders Restriction Act 
(II of 1919), ss. 8,7—Burma Opium Law Amend- 
mént Act (VII of 1909), s. 3—Criminal Procedure 
Code (Act V of 1898), s. 1ll0—Person earning 
livelihood by unlawful sale of opium, whether can 

be restricted. 

Tho effect of section 3 of the Burma Opium Law 
Amendment Act is to introduce an additional 
ground on which section 110 of the Criminal 
Procedure Code may be applied, and a person 
who falls within the purview of section 3 of the 
may, 
therefore, by virtue of the provisions of section 3 
of the Burma Habitual Offenders’ Restriction Act 
be dealt with under section 7 of the latter Act. 


[p. 547, col. 1.] 
Reference made by the District 
Magistrate, Pyapon, in his Criminal 


Revision No. 338 of 1923, dated the 21st 
December 1923. 


REFERENCE.—In this case the 
accused was sent up for trial before the 
Sub-Divisional , Magistrate, Kyaiklat 
under section 3 of the Opium Law 
Amendment Act. It has been proved 
that accused is a notorious opium : 
trafficker and, all the bad characters of 
the locality of the Mayangwa village 
reforted to his house and the Sub- 
Divisional Magistrate, Kyaiklat, instead 
of proceeding against him under that 
section, ordered the restriction of his 
movements under section 3 of the Burma 
Habitual Offenders’ Restriction Act. 

I do not think the Burma Habitual 
Offenders’ Restriction Act can be applied 


in such a case; but whether my view is 


correct or not, a ruling’ of the High 


4 


H 
D 
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Court would be useful for future guidance 
and I submit the proceedings for favour 
of orders. 

ORDER.—The respondent, Nga 
Kyaung, was ordered under section 7, 
Burma Habitual Offenders’ Restriction 
Act, to reside at Mawlamyainggyun for 
a period of two years and to report 
himself once a week at the Police 
Station. The ground alleged against 
him was that he earned a livelihood 
wholly orin part by the unlawful sale 
` of opium, within the meaning of section 
3, Burma Opium Law Amendment Act. 
Under that section, such a person may 
be dealt with as nearly as may be as if 
the information received about him were 
of the description mentioned in section 
110, Code of Criminal Procedure, in other 
.words, such a person may be required 
by a Magistrate, vnder the provisions of 
section 110, to show cause why he should 
not be ordered to execute & bond for 
his good behaviour. In effect, therefore, 
the Legislature added another ground 
to the six set out in section 110.. 

Section 3.of the Habitual Offenders’ 
Restriction Act lays down that whenever 
the provisions of section 110 can be 
applied, the Magistrate may proceed 
under the Act. 

Holding as I do that the effect of 
section 3, Opium Law Amendment Act, 
is to introduce an additional ground on 
which section 110 of the Code can be 
applied, it follows that the order in the 
case under consideration was. perfectly 
legal. It is, therefore, .confirmed. 

ZK Order confirmed, 


LAHORE HIGH COURT. 
CRIMINAL Revision No. 1182 or 1983. 
September 10, 1923. 
Present:—Mr: Justice Abdul Raoof 
and Mr. Justice Harrison. 
- EMPEROR rgnovecu DADDA—Com- 
PLAINANT-— PETITIONER 
versus 
ACHHAR SINGH ANP OTHERS— . 
RESPONDENTS. 
Criminal Procedure Code (Act V of 1898), s. 488— 
Reference, to set aside acquittal, whether competent, 
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The High Court should not, ordinarily, entertain 
a reference under section 438 of the Criminal Pro- 
cedure Code, the object of which is to have an order 
of acquittal passed by an inferior Court set aside. 
[». 548, col. 2.] : 

In the matter of Sheikh Amin-ud-Din, 24 A. 346; 
A. W. N. (1902) 89, Emperor v. Madar Bakhsh, 25 
A. 128; A. W. N. (1902) 200, Sanktaralinga Mudaliar 
v. Narayana Mudaliov, 68 Ind. Cas. 615; 16 
L. W. 413; 43 M. L. J. 369; (1922) M. W. N. 579; 31 
M. L. T. 342; 23 Cr. L. J. 583; (1922) A. I. R. (M) 
502, Pahelwan Singh v. Sahib Singh, 62 Ind. Cas. 
869; 19 A. L. J. 382; 22 Cr. L. J. 597, relied on. 


Case reported by the Sessions Judge, 
Amritsar, with his letter No. 532-M/89-F., 
dated the 16th June 1923. 

REFERENCE.—On 10th July 1922 
in the morning, when Mangal alias Dadda 
was ploughing, the four accused, Achhar 
Singh, Mula Singh, Vir Singh and Lakha 
Singh attacked him with chhavis, hatchets 
and dangs and thereby caused grievous 
hurt to him. 

The accused were acquitted by Sardar 
Bahadur Sardar Arur Singh, Magistrate, 
a Class, Amritsar, on 23rd January 

Achhar Singh, Mula Singh, Vir Singh 
and Lakha Singh, Jats of Miran Kot, 
were chalaned under section 326, Indian 
Penal Code, for causing grievous hurt 
with sharp weapons to Dadda, Christian, 
of the same village on llth July, 1922. 
The First Information Report was made 
at 10 A. M. on the same day. 


The medical evidence of Dr. Jamna Das 
shows that Dadda had the upper joints of 
the three middle fingers of his right hand 
clean cut off, an inside wound, bone deep, 
on the right shoulder, and latht marks 
on the left thigh and right hand. The 
Doctor said that the injuries to the fingers 
were “doubtful,” as the thumb and little, 
fingers were uninjured. Dadda stated 
that he was attacked by the four accused, 
while ploughing, because he would not 
He had 
a prani or stick in his hand, with which 
he parried the blow of Achhar Singh's 
chhavi. The weapon struck his three 
fingers and cut them off. Mula Singh 
struck him witha chhavi, Lakha Singh 
with a takwa, and Vir Singh with a 
dang. The statement of the complainant 
was corroborated by Siddhu, and Shery 


son of Shihan, 


"I 
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“Thè accused pleaded that the case had 
been fabricated, because of the dispute 
about manure. Defence evidence was 
produced to prove that no fight actually 
‘occurred. 

The Honorary Magistrate, Sardar Arur 
Singh, relying mainly on the medical 
evidence held that the case was false. 
He presumably meant that Dadda's in- 
‘juries were self-inflicted, or voluntarily 
suffered at the hands of afriend. The 
accused were accordingly acquitted. — — 
. Dadda applied for revision. I issued 
notice to the accused, overlooking the 
fact that they had been acquitted and 
not discharged. It is,. I know, most 
‘unusual for the High Court to interfere 
with an acquittal on the revision side. 
In the present case, however, I hold 

that there has apparently been a serious 

miscarriage of justice. It.is unlikely 
that, ‘the Local Government would ap- 
peal in a private case of this kind, and 
I, therefore, consider that it should be 
reported to the High Court under sec- 
tion 438, Criminal Procedure Code, with 
the recommendation that a re-trial should 
be” ordered, the .aequittals being set 
aside. 

- The fact thaton the 21st December, 1922 
Dadda applied for leave to compound 
the ease, .on the ground that he had 
nof enough evidence, does not, in my 
opinion, affect the case. 

“A village Christian would naturally 
be subjected to every kind of pressuré 
in order to induce bim to give up a 
case against Jat proprietors. The ap- 
plieation does not, therefore, show that 
the case was a false one. 

It is: practically impossible to suppose 
that a man would deliberately maim 
.himself for life in order to support & 
case against four of his fellow villagers. 
The medical evidence on the point is 
certainly “ doubtful," but not in the sense 
in which the Magistrate uses the word. I 
see no difficulty in believing that three 
fingers of Dadda's right hand were cut off 
in a fight without injury to the rest of the 
hand. :Dadda.was grasping a stick at the 
time and his thumb and little finger 
may very well have been out of the way 
of the blow. It is contrary to human 
nature to suppose that such serious in- 
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jury would be self-inflicted or voluntarily 
suffered out of mere spite. Dadda’s 
statement is corroborated’ by -evidence 
which there is no reason to disbelieve. 
A man in his position - would not be 
able to produce a large array of witnesses: 
but the injuries themselves are his main: 
evidence. 

I accordingly submit the -case to the 
High Court recommending under section 
438, Criminal Procedure Code, that, as 
a special case, the order of acquittal 
be set aside and a retrial ordered. : 

The Government Advocate, for the 
Petitioner. 

d UDGMEN'T.—Achhar Singh, Mula : 
Singh, Vir Singh and Lakha Singh 
were chalaned under section 326, Indian 


` Penal Code, for having: caused grievous 


hurt with sharp weapons to.oné Dadda,- 
Christian. They were tried hy Sardar 
Bahadur Sardar Arur Singh, Honorary 
Magistrate, First Class, Amritsar, and’ 
were acquitted for want of proof. ‘Mr. W. 
Malan, Sessions Judge, Amritsar, has 
made a: reference under section 438; 
Criminal Procedure Code, -recommend- 
ing that as a special case the order of 
ac guittal be set aside and a re-trial 
ordered. It has repeatedly been ‘held by 
almost all the High Courts that ordi: 
narily the High Court should not enter- 
tain a reference under section 438; 
Criminal Procedure Code, the object of 
which is to have an order of acquittal 
assed by an inferior Court set aside— 
vide, In the matter of Sheikh Amin-ud 
Din (1) and Emperor v. Madar Bakhsh 
(2). The latest authorities on the sub- 
ject are Sankaralinga Mudaliar v. 
Narayano’ Mudaliar.(3) and Pahelwan 
Singh v. Sahib Singh (4). There is no 
special reason why we should make 
an exception in this particular case, 

We accordingly refuse to accept the 
recommendation. 


annosa. refused. 


Z. K. 
I^ 24 A. 346; A. W. N. agoa 89. 
(2) 25 A. 128; A. W. N. (1902) 200. 


(3) 68 Ind. Cas. 615;. 16 L. W. 413; 43 M. L. J. 
369; (1922) M. W. N. 579; 31M. L. T. 342; 23 Cr. 
L. d. “583; (1922) A. Í R. (M.) 502. (E. B.) 

(4) 62 Ind. Cas. 869; 19 A. L. J. 382; 22 Or. L. J. 
-597. 
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. RANGOON HIGH COURT. 
URIMINAL REVISIONn No. 623 or 1923. 
December 3, 1923. 

Present :—Mr. Justice Lentaigne. 
“TA PU—PErITIONER 
. versus 
EMPEROR-—-RESPONDENT. 

` Criminal Procedure Code (Act V of 1808), ss. 
421, 422, 4198— Appeal, eriminal—Procedure at 
hear ing—Appellate Court, duty | of—- Appeal 
admitted to hearing, whether can be dismissed 
without hearing accused or Advocate. 

Under section 421 of the Criminal Procedure 
Code, an Appellate Court has no power to dismiss 
an appeal summarily without hearing the Advocate 
for the appellant, and such hearing should be on 
all points. Once the Appellate Court, however, 
decides to admit the appeal, it becomes wnneces- 
sary for the Advocate to address it further, and 
the power of the Appellate. Court to dismiss the 
appeal summarily comes to an end, and that 
section ceases to apply to the case. The pro- 
visions of section 422 then become mandatory, 
dnd it is the duty of the Court inier alia to 

, cause notice to be given fo the appellant or his 
Advocate of the time and place at which such 
appeal will be heard. Under such circumstances, 
section 423 also applies and only confers the 
power to dismiss the appeal after hearing the 
appellant or his Advocate, if he appears, and the 
Public Prosecutor, if he appears, besides perusing 
the record. Once the appeal has been admitted 
it cannot be dismissed without 
accused or his Advocate. [p. 550, cols. 1 & 2.] 

Criminal revision from an order of 
the District Magistrate, Amherst, passed 
in Criminal Appeal No. 77 of 1923. 


_ Reference made by the Sessions Judge 
of Amherst and Salween Districts in his 
Criminal Revision No. 179 of 1923, dated 
23rd. October 1923. 

REFERENCE.—The applicant was 
convicted by the Township (Second 


Class) Magistrate of Kawkereik under 


section 411, Indian Penal Code, and 
was sentenced to five months’ rigorous 
imprisonment. He appealed through 
his Counsel to the District Magistrate 
and the latter dismissed the appeal. 
The applicant brings this applica- 
tion in revision on the ground that 
his Counsel was never heard on his 
appeal and that the lower Appellate 
Court erred in law in not complying with 
the proviso to section 
Procedure Code. 

Section 421, Criminal Procedure Code, 
enacts that no appeal which is presented 
by the appellant’s Pleader shall be 


hearing the- 


INDIAN CASES. 


4 


421, Criminal . 


549 


dismissed unless the Pleader has had a 
reasonable opportunity of being heard in 
support of the same. 

In the present case, it dones from 
the diary of the District Magistrate's 
appeal proceedings (No. 77 of 1993) and 
the affidavit of Mr. Sutherland, Counsel 
for the appellant, that when the appeal 
was filed on the 7th September Mr. 
Sutherland only argued for bail but did 
not then argue the appealon its merits. 
'The District Magistrate admitted theappeal 
and granted bail on the 8th September, be. 
fore receiving the record of the case. He 
dismissed the appeal on the ‘merits. 
Moreover, no notice was given to the 
appellant or his Pleader of the time 
and place of hearing the appeal. . The 
District Magistrate has thus contravened 
the provisions of sections 421 and 422, 
Criminal Procedure Code. ‘The proceed- 
ings are, therefore, submitted to their 
Lordships the Judges of the High Court 
with the recommendation that the order 
dismissing the appeal be set aside and 
the appeal be re-heard.. 

ORDER.—I have read the record of 
the: Court of Session, Amherst and 
Salween Districts, in Criminal Revision 
No: 179 of 1923 of that Court and I 
have referred to the proceedings of the 
District Magistrate, Amherst, in Criminal 
Appeal No. 77 of 1923. The facts ap- 
pear to :be correctly stated in the 
order of the Sessions Judge dated the 
23rd October, 1923. 

Mr. Sutherland as Advocate for the ap 
pellant Ta Pu filed in the Gourt of the 
District Magistrate a petition of appeal 
against a conviction and sentence to five 
months’ rigorous imprisonment under 
section 411, Indian Penal Code, passed 
by the Township Magistrate of Kawkereik. 
The District Magistrate heard Mr. Suther- 
land on the 7th September and then 
passed an orderin the diary admitting 
the appeal but deferring his order as 
to bail until he had read the judgment. 
On the 8th September, the District 
Magistrate passed an order in the diary 
allowing bail On the 15th September, 
the District Magistrate wrote an unneces- 
sary order, headed "Preliminary Order," 
in which he apparently discussed the 
facts as they struck him jon his perusa] 
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of the judgment and record and then 
ended with the remark—“It seems fairly 
clear that Ebrahim and appellant were 
working together all 
this sale and the alleged sale by Ebrahim 
to appellant must be taken very much 
cum grano. The case in which Ebrahim 
was convicted must: be called for and 
put up before I can pass my final 
_ order." 

. On the 24th September, the District 
Magistrate wrote a short order below 
his previous Preliminary Order of the 
15th and stating that he had read the 
connected case, then stated inter alia 
that he saw no reason to change his 
opinion and he dismissed the appeal. 

Mr. Sutherland then filed an applica- 
tion for revision of this order before 
the Sessions Court, and that Court has 

`. forwarded. the proceedings to this Court. 
with a recommendation that the order 
of the District Magistrate be set aside 
and the appeal be re-heard. Mr. Suther- 
land when applying for revision to the 
Sessions Court, filed his own aflidavit 
stating that at the time of filing the 
appeal before the District Magistrate 
on the 7th September, he only argued his 
third ground for the purpose of getting 
bail, that he had not argued the appeal 
on the merits, that the District Magis- 
trate did not hear him on the merits 
since the, 7th September. This affidavit 
confirms the fact apparent on the record 
that the case had never been put in 
the list for hearing after the admission 
of the appeal and that the Magistrate 
had not given the appellant's Advocate 
any notice of any date fixed for hearing 
er any opportunity of being heard -after 
the admission of the appeal. 

The procedure of the District Magis- 
trate was illegal under section 421 as 
well as under section 422 and ‘also 
under section 423 of the Criminal Proce- 
dure Code. : 

Under section 421 the District Magis- 
trate had no, power to dismiss the ap- 
peal without hearing the advocate for 
the appellant and such hearing should 
have been on all points. When the Magis- 
trate admitted the appeal, it became 
unnecessary for the Advocate to address 
him further, so that the argument could 
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not be deemed to have been complete. 
Moreover, once the appeal is admitted, - 


‘the power of the District Magistrate 


to dismiss the appeal surimarily under 
section 421 comes to an end and section 
421 ceases to apply to tlie case. 

The provisions of section 422 then be- 
come mandatory, and it is the duty of 
the Court inter alia to cause notice to 
be given to the appellant or his Pleader 
of the time and place at which such 
appeal will be heard. Under such cir- 
cumstances section 423 also applies and 
only confers the power to dismiss the 
appeal after hearing the appellant, or 
his- Pleader if he appears, and the 
Public-Proseeutor if he appears, besides 
perusing the record. 

The District Magistrate has ignored 


- these provisions and after first admitt- 


ing the appeal, has dismissed this ap- 
peal without giving the necessafy notice 
to the Advocate and without hearing ' 
the Advocate. These irregularities are’ 
very serious irregularities which render 
the dismissal order invalid. 

For the above reasons I set aside the 
order of the District Magistrate dis- 
missing the appeal and E direct that 
the records be at once returned to the 
Court of the District Magistrate of 
Amherst, and I further direct that that 
Court shall at once re-admit the appeal 
and issue the necessary notices under 
section 422 of the Criminal Procedure 
Code and hear the Advocate for the 
appellant if he appears, and comply 
with the other provisions of section 422 
before disposing of the appeal and 
passing any order on the merits of the 
appeal. 


Z. K. Rehearing ordered. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Sxzssroxs Casi No. 2 or 1924. 

April 9, 1924. 

Present:—Mr. Kennedy, A. J. C. 
EMPEROR— PROSECUTOR 
versus 
HABU-—AOCCUSED. 

Penal Code (Act XLV of 1860), s. 489B—Using 
as genuine forged note—Knowledge of accused— 
Burden of proof—Prosecution, duty of. 

Where an accused person is charged with 
using as genuine a forged note, the burden is on 
the prosecution to prove that at the time when 
the accused was passing the note he knew that it 
was a forged one, and the mere possession of it 
by him does not place the burden on him to 
account for its possession and to prove his innocent 
possession thereof, [p. 551, col. 2.] 

Mr. Nadirbeg Mirza, Assistant Public 
Prosecutor, for the Crown. 

Mr, Abdul Rahman, for the Accused. 

FACTS appear from the following 
-charge to the Jury :— 

GENTLEMEN.—This individual Habu 
walad Kassim has been charged with 
using as genuine a counterfeit note, know- 
ing or having reason to believe it to be 
counterfeit. The offence is alleged to 
have been committed on 18th November, 
1923. You have heard the evidence, and 
as was correctly stated to you, there 
are four points and as regards three 
of them the evidence in my mind leaves 
no doubt. It ‘is: quite clear that the 
accused passed this note, that is to say 
that he handed it over to Nandiram and 
hoped to get money for it. It is equally 
clear that he was in possession of the 
note for otherwise it would be impossible 
for him to pass it on to Nandiram as 
he did andit is perfectly clear that the 
note isa forged one. The fourth point 
is the point round which the struggle 


has raged and I am bound to tell you 


that in my opinion, on the evidénce, the 
prosecution have failed to establish that 
at the: time when the accused was 
passing this note he (accused) knew that 
it was a forged one. You must remem- 
ber that it is necessary for the prosecu- 
tión to prove that point before the 
accused can be convicted of the charge. 
Tho prosecution cannot say to the 
accused "you have got this forged note 
and you must prove that you have got 
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it innocently’ because that would be 
very difficult for a person in possession 
ofa false note to do. For a forged note 
is not like poison or a packet of cocaine 
or valuable stolen property so that if 
you find any person in possession "thereof 
you cén reasonably ask him to prove 
his innocent possession thereof, and say 
how he came to possess it. In that 
case it is usually necessary for the 
proseeution only to prove that the man 
had in his possession cocaine or valuable 
stolen property for then the mere fact 
of its possession by the accused places 
the burden on the accused to account 
for its possession and to prove that he 
came by it innocently. But that is nof 
the case in the case of currency notes. 
In the case of this particular note it is 
ofa kind and quality which any person 
might take and present innocently. It 
was, therefore, for the Crown to show 
that circumstances and probabilities 
existed which proved that the accused 
was criminally in possession of this note 
and that no reasonable person could 
come to any other conclusion than that 
contended for by Nandiram, viz., that the 
accused knew when he was passing the 
forged note to him, that it was so forged. 
For myself I cannot say that the Crown 
has fulfilled that duty. As I say the 
note is one that an ordinary man might 
quite well take as a genuine one, 
particularly an illiterate man who could 
not be expected to examine the note or, 
even if he did examine it, to be capable 
of examining it so well as to distinguish 
a reasonably good forgery from a good 
note. So I for myself cannot see any 
thing highly improbable in the man 
having got the note innocently. It is 
not shown (as might have been) that 
his story of selling some cattle at 
Karachi is impossible. It was very easy 
for the investigating officer to trace 
this man and find out whether he 
(accused) had or had not any cattle and 
itis, I think, possible to trace the cattle 
that come to Karachi, for there must 
be some octroi or some récord of sales 
and aninvestigating officer ought to be 
able to find out whether a person came 
to Karachi ona particular date to sell 
cattle. But the Orown have done 


552 
‘EMPEROR V. HABU. 


nothing of that kind and it is not 
the business of the accused until the 
Crown have proved their case to'disprove 
the Orown case. It will, moreover, be 
very difficult for a poor man like the 
accused to collect the evidence necessary 
to prove his innocence while on the 
other hand it is easy enough for a 
powerful body like the Crown to get 


the evidence necessary to prove the 
offence. Nothing is known about the 


accused, and it could have been easily 
known by proper, investigation. He is 
apparently a “Hari” and it ought. to, 
be known what his position is, and 
whether he isin the habit of possessing 
any cattle or dealing in them, and the 
Crown could have through investigation 
proved that it was highly improbable 
that he could have come over to Karachi 
and sell cattle, and, if that had -been 
done we could say that the story of the 
accused is not true. Butasit is, there 
is no evidence, whatever,as Ican see, 
to show that it is impossible that the 
accused came and sold two bullocks 
at Karachi for Rs. 108-0-0 as he alleges. 
As I say, Ido not think the note is so 
bad or the accused is so acute that 
anything suspicious could be seen in 
this note. Moreover, there is generally 
in such cases evidence that he (the accused 
person) tendered the forged note before 
and was told that it was a forged note, but 
nevertheless persisted in trying to pass it. 
In such cases where even suspicion is 
awakened in the mind of the holder it is 
his duty to ascertain whether the note is 
really false or true, andifhe neglects that 
duty and again tenders it he may be 
supposed to have guilty knowledge. 
But no such thing occurred here. 

“Then it is said that his statement 
made before the Committing Magistrate 
is a fiction. He was trying to make 
out there that this note was given to 
him by Nandiram to whom he had 
given another note orat any rate that 
the probabilities are that Nandiram passed 
on this false note on him; but that is 
obviously a concoction. But you must 
yemember that a man who is a rustic 
and suddenly finds himself confronted 
with so serious a charge as this, tries to 
make any statement to get out of the 
*j < 
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trouble. The accused is not here being 
prosecuted for making a false statement 
but is being prosecuted for passing a 
false note, and any statement which 
he makes subsequent to the passing of 
that false note is not of much importance 
and you must, therefore, -dismiss from 
your minds any impression created by 
the fact of his making this false state- 
ment. 'l'he man was confused enough and 
madea false statement, and we need not 
press that point further than that. 

Then itis said again that his conduct 
at the time of the arrest was suspicious. 
But it does not appear so. It seems to 
me that when a man sells his bullocks 
and gets Rs. 100-0-0 from the sale and 
suddenly finds. not only that his 
Rs.100-0-0 note isa totally -false one so 
that he would lose the whole amount but 
that he was in a serious and immediate 
danger of being dragged to the Police 
Station and charged with a highly penal 
offence for. being in posséssion of it, 
that might cause him to fall down in 
a genuine faint or he might well be 
reluctant to go tothe Police Station in 
addition to his other troubles. I do not 
think there is anything extraordinary 
in that. Generally people charged with 
serious offences do display reluctance 
to goto the Police Station, so I do not 
think there is much in that argument. 
On the other hand,.it is somewhat 
strange in my opinion that if the accused 
knew that the note was a false one that 
he should try to pass it on to some 
one in Mirpur Sakro. Mirpur Sakro is 
not a large town. He would I think 
prefer to pass it on in some bigger town, 
say ‘Hyderabad, to some person lacking 
in intelligence. "He would not pass on 
the false note to persons like Nandiram 
and his friends who belong to a caste 
by no’ means lacking in intelligence, and 
whateis more one of whom had known 
him from his childhood. So if Nandiram 
discovered as he was bound to. -discover 
in a few hours, that the note was a 
false one his first question to his friends 
would be “Do you remember who that 
man was who passed that one hundred 
rupee note to meat Sakro" and Watoomal 
of course would say “well it is Habu 
of such and such village" and then 
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the Police would immediately be on his 
track. So it seems to me that if the 
-accused passed the note with the know- 
‘ledge that he was passing a false note, 
he would very likely select a large town 
and a victim who would more easily be 
duped. Iam, therefore, strongly of the 
opinion that the prosecution have failed 
to prove that the accused when he was 
passing this’ false note to Nandiram 
knew that it was counterfeit. 

. But that is my opinion and you are 
in no way bound by it. I cannot say 
that there is no evidence against the 
‘accused. There is a certain amount of 
‘evidence to show that the accused knew 
-it was a forged note and if you believe 
‘that evidence and if you seriously think 
‘that the evidence proves that the accused 
knew atthe time of passing this false 


note, that it was a false note, then it 


‘will be your duty to: disregard anything 
I may say and find the accused guilty. 
If you believe that at the time he gave 
the note to Nandiram, he knew that it 
was a forged one you must of course 
find him guilty. But if you have any 
doubt acquit him. 

FINDING.—The Jurors, without, 
retiring state through their Foreman that 
‘they find the accused not guilty. 

The Court in accordance with the 
unanimous verdict of the jurors finds 
that the accused is not guilty of the 
offence specified in the charge. 

ORDER.—tThe Court directs that the 
said Habu son of Kassim be acquitted 
and discharged. 


P. B. A. & Z. K. Accused acquitted Ta 


CALCUTTA HIGH COURT. 
CRIMINAL REVISION No. 872 or 1983. 
January 23, 1924. 
Present :—dJustice Sir Ewart Greaves, 
Kr., and Mr Justice Panton. 
ASES KUMAR MISRA AND OTHERS-— 
— PETITIONERS 
versus 
_KISSORI MOHAN SARK AR AND OTHERS 


—OrrosrrE Parry. | 
Criminal Procedure Code (Act V of 1898), s. 146 
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—Attachment of property—Withdrawal of attach- 
Tnent——Decision by Civil Court —Jurisdiction of 
Magistrate. 3 

Sub-section 1 of section 146 of the Criminal 
Procedure Code contemplates that an attachment 
which has been made under the provisions of 
that section may be determined after a competent 
Court: has determined the rights of the parties to 
the property in dispute. A Magistrate who has 
“effected an attachment under that section has, 
therefore, jurisdiction to withdraw the attachment 
"and make over possession of the property to a 
party in whose favour a decision has been pro- 
nounced by the Civil Court. Ip. 554, cols. 1 & 2.] 

Criminal revision against an order 
.of the  Sub-Divisional Magistrate, 
Asansol, dated the 14th July 1993. 

Babu Rishindra Nath Sivcav, for the 
. Petitioners. 
. Mr K.N. Chaudhuri (for Babu Man- 
matha Nath Mukherjee) and Babu Panna- 
lal Chatterjee, for the Opposite Party. 


JUDGMENT.—This Rule was grant- 
ed at the instance of the second party on 
the ground that a certain order made 
by the Sub-Divisional Officer on the 14th 
July, 1923 was without jurisdiction. 
"Now the facts are shortly as follows: 
Certain proceedings under section 145 
were instituted and those proceedings 
terminated by an order of the Magistrate 
made on the 29th March, 1999, whereby 
the Magistrate attached the property 
which was in dispute and which was an 
underground colliery together with cer- 
tain hutsand workings on the surface 
of the land. Now the Magistrate, in his 
judgment, found that the first party were 
in possession, but he found that the 
possession of the first party had only 
been probably fora few days or at the 
‘most for a few weeks. He then finds 
‘that the first party were in possession on 
the 5th July, 1921, and he comes to the 
conclusion that their possession at the 
earliest did not begin before the Ist of 
May, and probably not even so early. 
Then he says that he is not satisfied, 
having regard to the nature of the pos- 
| Session, that this was rightful possession 
and thatit might well be that the first 
party had only obtained possession of 
the land a few days before. Taking 
‘this view he states that he is unable to 
arrive at a conclusion whether possession 
was with the first party or with .the 
‘second party and: accordingly he made 
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the order referred to above under sec- 
tion 146, sub-section 1, attaching the 
property in dispute. This order he made 
oti the:29th March, 1992. Subsequently 
there was a decision in Case No. 46 of 
1919 by the Subordinate Judge which 
was arrived at on the 27th March, 1923. 
As I understand the position, the deci- 
sion of the Subordinate Judge only re- 
lated toa money claim put forward by 
- Some person against some of the mem- 
pers of the second party. Shortly put 
what was claimed in that suit was to re- 
cover froni some members of the second 
party a certain sum of money because 
certain rights in respect ofthe colliery 
pürported to be demised by some ofthe 
second party to the plaintiff in that 
suit had failed. The learned Subordi- 
nate Judge dismissed the claim of the 
plaintiff in that suit for money but in 
deciding the 6th issue in that suit, he 
came to a conclusion adverse to the rights 
of the members of the second party who 
were before him with regard to the owner- 
ship of the .colliery which or some part 
thereof is the subject-matter of dispute 
in the 145 proceedings. In this state of 
affairs, an application was made by the 
first party to the Sub-Divisional Officer 
for withdrawal of the attachment that 
had been effected on the 29th March, 
1922, and for a declaration of possession 
which the first party based on the decision 
of the Subordinate Judge in Suit No. 
46 of 1919. The question, therefore, is 
whether there was jurisdiction in the 
Sub-Divisional Officer to make the order 
"which he did on the 14th July, 1923, 
-withdrawing the attachment and giving 
possession to the first party. We think 
that he had jurisdietion to make that 
order because section 146, sub-section | 1, 
contemplates that an attachment which 
has been made under the provisions 
of that section may be determined after 
a competent Court has determined the 
rights of the parties thereto.. The view 


= 


of the -Sub-Divisional Offieer was thát. 


the decision of the Subordinate Judge 
ofthe 27th March, 1923 was a decision 
of a competent Court which had deter- 
mined the rights of the parties.  Con- 
sequently, Í think that hé had jurisdiction 
to deal with the matter as he has done 
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having regard to this decision which I 
have mentioned. As td whether the 
decision of the Subordinate Judge in Suit’ 
No. 46 of 1919 was a decision which 
really determined the rights of the 
parties is another matter. It has been 
urged before us by the learned Vakil 
for the second party that the subject- 
matter of that suit was different to the 
subject-matter of 145 proceedings ; that 
the suit was merely a money suit; that 
the suit in fact was dismissed : and that 
the decision of the 6th issue with regard 
to the title to the colliery was merely 
in the nature of an obiter. Having 
considered the arguments that have been 
urged with regard to that decision, we 
do not think it necessary for us to 
interfere with the order made by the 
Sub-Divisional Officer. It is true that 
the first party here, were not. parties 
in Suit No. 46 of 1919. It is also true 
that all the members of the second party 
were not before the Court. in those pro- 
ceedings and accordingly that decision, 
will not be binding certainly as regards 
those members of the second party as 
were not before the Court in that suit. 
And having regard to the nature of 
the claim that was made in the suit, 
the decision would probably not operate 
as ves judicata on the other members 
of the second party who were before, 
the Court in Suit No. 46 of 1919. But 
these are matters to be considered 
elsewhere. We think that it was open 
to the Sub-Divisional Officer to arrive 
at the conclusion at which he did with 
regard to that decision in suit No. 46 of 
1919 for the purposes of his decision on 
145 proceedings. 

This being so the Ruleis discharged 
as we hold that there was jurisdiction 
in the Sub-Divisional Officer to make the 
order which he did. 


Z. K. Rule discharged. 
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LAHORE HIGH COURT. 
ORIMINAL ÀÁPPEAL No. 120 or 1920. 
Mareh 8, 1922. 

Present :—Mr. Justice Scott-Smith and 
Mr. Justice Abdul Raoof. 
MUHAMMAD YAR--ACCUSÉD—AÀ PPELLANT 

. ] versus 
EMPEROR-—RESPONDENT. 

Evidence Act (I of 1872), s. 24—Confession to 
lambardar, admissibility of—Penal Code (Act 
ps of 1860 )), s. 800-—-Mrirder—Circumstantial evi: 

ence 

A lambardar isa person in authority and & 
confession made to him under threats is inadmis- 
sible in evidence under section 24 of the Evidence 
Act. [p. 556, col. 2. 

A person cannot be convicted of murder on 
circumstantial evidence, unless the circumstances 
are such as to exclude all reasonable probability 
of his imnocerice. [p. 557, col. 1] 


Criminal appeal from an order of the 
Sessions Judge, Attock, dated tlie 20th 
January 1990. 

Mr. Mackay, for the Appellant. 

Mr. Mehtab Singh, for the Respondent. 


JUDGMENT.—Muhammad Yar has 
been convicted by the Sessions Judge of 
Attock of the murder of his father, Allah 
Yar, and has been sentenced to death. 
He ‘appealed to this Court through the 
Jail Authorities, but Mr. Mackay, “Advo- 
cate; has at the request of the Court 
argued the appeal on his behalf and 
Sardar Mehtab Singh has appeared on 
behalf of the Crown, The case is also 
before us for confirmation of the sentence 


of death under section 374 of the Crimi- 


‘nal Procedure Code. 


It is common. ground that the deceased. 


was found in His house suspended from 
the roof by a ligature roünd his neck 
with his feet touching the ground and 
his knees bent, but whereas the prose- 
eution allege that the appellant suffo- 
cated him: and hung him up after 
death soasto make it appear that he 
had committed suicide, the appéllant 
alleges that his father did actually 
commit suieide by hanging. Along with 
the appellant two other persons, Fazal, 
son of Waryam, and Fazal, son of Mehra, 
were tried oe were acquitted by the 
Sessions Judge. The evidence against 
them was that “the appellant ina con- 
fession before the village notables named 
them as his accomplices, and there was 
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also the evidence of certain persons who 
met them and the appellant together 
on the night of the occurrence. This 
evidence was rejected by the lower Court 
and we need not, therefore, refer to it. 
Against the appellant we have the un- 
doubted fact that he had not recently 
been on good terms with his father be- 
eause he. suspected him of trying to 
favour his son-in-law Muhammad (P. W, 
No. 2) at his (appellant’s) expense. There 
is also some evidence as toa quarrel 
between the father and son on the day 
prior to the occurrence because the 
father would not lend him Rs. 200 which 
he required for the purchase of a camel. 
We also have it in evidence that the 
father and son alone lived in the house 
where the deceased was found hanging 
and, that the appellant was in the vill- 
age on the evening prior to the occurr- 
ence. Then we have the medical 
evidence given by the Assistant Surgeon 
of Palagany to the effect that the post 
mortem appearances indicated death by 
suffocation and not by hanging. Finally, 
there is the evidence of Bahadur Khan 
lambardar (P. W. No. 3) and others to 
the effect that the appellant confessed 
to them that he had murdered his 
father with the aid of the two Fazals. 
Now, with regard to the confession, it 
is strongly urged on behalf ofthe ap- 
pellant that the confession was induced 
by the use of threats and was, therefore, 
inadmissible in evidence under section 
24 of the Evidence Act. Bahadur 
Khan’s evidence on the points (see 
page 6 of the printed paper-book) is as 
follows :— 

“Muhammad - Yar, accused, himself 
eame tome at noon and reported to 
me that his father had died and asked 
me togoand see. Hetold me that his 
father had died by hanging himself. I 
enquired from him why he had hanged 
himself but he did not tell me anything. 
I went with him to his house. The 
door of the house was chained from 
outside. Muhammad Yar himself opened 
the door and I went in ‘with him. I 
saw Allah Yar hanging by a rope from 
the ceiling of the room. His feet were 
fully touching the ground, heels and all, 
the knees were pending and the buttocks 
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Were resting on` a ceharpoy........... don 
when Isaw this Iconcluded that from 
the way in which he was hanging he 
could. not have hanged himself. . I 
brought out Muhammad Yar into the 
courtyard, chained the door of the room 
again; sat down on a charpoy and 
threatened Mubammad Yar and said to 


him ‘Look here, the deceased had no: 


enemy nor was in trouble at the hand of 
any one, why he should have hanged 
himself. Teli the truth. At first he de- 
nied the offence but after a considerable 
(short, according to the vernacular record) 
time he confessed and said that he. had 
killed his father.” 

“Now. the witness says in the clearest 
terms that Muhammad .Yar had at first 
denied and thatit was only when he 
threatened him that he confessed. This 
- shows that the confession was in the first 
instance induced. by the use of- threats. 
Section 24 of the Evidence Act lays 
down that aconfession made by an ac- 
cused person is irrelevant in a criminal 
proceeding, if the making of the confes- 
sion appears to the Court to have been 
: caused by any threat -having reference 
to the charge against the accused person, 
proceeding froma person in authority, 
and sufficient, in the opinion of the 
Court, to give the accused person grounds 
which would appear to him reasonable 
. for -supposing that by making it he 
would gain any advantage or avoid any 
evil of a temporal nature in reference to 
the proceedings against-him. Now here 
we have a lambardar, who is certainly a 
person in authority, threatening a person 
whom he suspects of having committed 
ù murder in order to induce him to 
confess. What actual threats were used 
wé do not know, Sardar Mehtab Singh 
‘argues that there were no threats used 
and that it was incumbent “upon the 
appellant to show what actual threats 
were used to him. The witness, Bahadur 
Khan, used. the word 'dhamkaya ' and 
then went on to state what else he said 
to the appellant. He should have been 
asked in -otr opinion what were the 
actual threats he- used to the appellant, 
'hut the latter is not to blame for the 
fact that he was not. so asked. He-is 
‘certainly. entitled to say that.the. witness 


INDIÁN CASES. 


[1924 


threatened him because the witness him- 
self admitted having doné so. Thé mere 
fact that Muhammad Khan (P. W. No. A 
and Jumman chowkidar (P. W. No. 5 
do not refer to these threats is no 
sufficient ground for holding that they 
were not used. We notice that Bahadur 
Khan in the subsequent part of his 
statement says that Muhammad Khan 
arrived afterwards and he too questioned 
the accused, and that the latter at first 
denied before him, but subsequently con- 
fessed and begged tobe pardoned. This 
shows that even though the appellant 
had been induced by Bahadur Khan to 
make a confession, he retracted it imme- 
diately afterwards before the lambardar 
Muhammad Khan (P. W. No. 4). We 
are satisfied, therefore, that he did not 
make a voluntary confession to Bahadur 
Khan and others and that any confes- 
sion he did make was induced by 
threats and was, therefore, inadmissible 
under section 24 ofthe Evidence Aet. 
With regard to the post mortem ap-. 
pearances, we have been referred to 
various passages:n Lyon’s and Taylor's 
books on Medical Jurisprudence. Counsel 
for the appellant has also especially 
referred to thesecond volume of Taylor’s 
Medical Jurisprudence, 4th Edition, 
page 96, where the case of Reg. v. Prince de 
Conde (1) is referred to. A diagram is 
given showing the method in which the 
body ofthe Prince was suspended, and 
it shows that the toes of both feet were 
touching the floor and his knees were 
bent. It is also pointed .out on page 57 
that in order tbat death should take 
place from hanging, itis not necessary 
that the body should be freély and 
perfectly suspended. Therefore, the 
mere: fact that in the present case the 
feet of the deceased: were on the ground: 
does,not in itself indicate that death 
was not due to hanging. We have read 
a good many passages in Lyon's and 
Taylor's books which have reference to 


.&he symptoms described by the medical 


witness in the present case, andallthat 
we can say is that though some of the 
symptoms indicate that death was pro- 
bably due to suffocation, yet the point 
is by no means concluded thereby and 


' (B (1867) 10 Cox-C. O. 547. | 
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‘it is certainly not by any means im- 
ROME that death was ‘due to hang- 


There remain the various circumstances 
as to the appellant’s relations with his 
father. and the fact that they were the 
only two persons who lived in the 
house where the. deceased was found 
hanging. . These.circumstances no doubt 
‘give cause for grave suspicion against 
.the appellant, but they cannot be said 


“40 prove -that-he must have murdered . 


his father. In the first place, it. is not 
‘proved, in our ‘opinion; that any murder 
‘has been committed, though the post 
‘mortem-appearances are consistent with 
this view. Counsel for the Crown urges 


‘that the deceased had no motive for. 


-committing suicide; it is certain that 
there is no evidence on the record of 
-any .such. motive and it is improbable 
that he committed suicide. The appel- 
.lant, howéver, cannot be convicted of 
murder because it is improbable that 
:the deceased committed suicide. If he 
‘is: to be convicted on circumstantial evi- 
‘dence, the circumstances must be such 
_as to exclude all reasonable probability 
.of his innocence. In our opinion, the 
.cireumstances are.not such in the pre- 
sent case. At the very best there is 
considerable doubt in the case and the 
appellant is entitled to the benefit of it. 
.We, therefore, accept the appeal and, 
setting aside the conviction and sentence, 
aquit Muhammad Yar. 
. N.H. Appeal accepted. 


CALCUTTA HIGH COURT. 
MAE Revision No. 447 or 1923. 

| June 7, 1923.. 
f Pesen :—Mr. Justice C. C- Ghose 


1 Mr: Justice Cuming. 
GARIBULLA AKANDA-—COMPLAINANT 
—PRETYTIONER 
4 ' persus 


SADAR AKANDA AND OTHERS— 
OPPOSITE PARTY. 
Pr rocedwre—Cross-cases—Separate trials—Evi- 
„dence recorded. in one case—Consideration in other 
case, 
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‘with this Rule, Shortly stated, 


“was” this, ?.e., 


.considered in dealing 
brought by the other party. That this 
"was the procedure which was virtually 
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Where there are cross-cases arising out of thé 


‘same incident, they should not be heard at one 


and the same time and the evidence in one case 
should not be considered in coming to a conclu- 
sion in the other. The trial ofeach case should 
be a distinct and separate trial. [p. 557, col. 2; 
p. 558, col. 1.] 


Criminal revision against an order of 


the Sub-Divisional. Officer, Dinajpur, 
dated the 7th February 1923. 
Babus Narendra Kumar Bose and 


‘Debendra Narain Bhattacharj yee, for the 


Petitioner. 
Babu Matelas Nath Mukherjee, for 
the Opposite Party. 


JUDGMENT. —The facts sheeted 


are as 
follows :— 

There was a fight on the 20th of 
November, . 1922, between two parties, 
namely, Garibulla and his men on one 


‘side: and Painuddin and others on the 


other side. Both parties instituted 
criminal cases in Court, having first 
made reports at the thana soon after the 
occurrence on the 21st November, 1922. 
The petitioner, Garibulla, complained 
before the Sadar Sub-Divisional Magis- 
trate of Dinajpur against Painuddin and 
certain other persons. This complaint 
was referred to the Police for investiga- 
tion on the 2nd December, 1922. Pain- 
uddin lodged a complaint in Court 
against Garibulla and this also w as 
referred to the Police for enquiry and 
report. The Police sent in two reports, 
The correctness of the report sent in the 
case of-Garibulla was challenged by the 
latter. Thereupon, it appears, ‘the parties 
were asked to prove their respective 
versions of the -two cases. On the 22nd 
December, 1922, one Mainulla complained 
before ‘the Sadar Sub-Divisiónal Officer 
against the petitioner Garibulla. Garib- 
ulla adduced evidence in his own case 
and Painuddin also adduced evidence in 
his own case. The procedure which was 
adopted by the. Magistrate, it appears, 
the hearing of the two 
cases was taken up simultaneously and 
the evidence adduced in one case was 
with the case 


adopted, is not disputed. Garibulla's 
ease was dismissed under the provisions 
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of section 203 of the Code of Criminal 
Procedure. In Painuddin’s case the 
charge has been framed, and in Mainulla's 
case it is said that seven prosecution 
witnesses have been examined. , 
Now, there can be no doubt that the 
procedure referred to above was irregular; 
we are of opinion that the two cases 
should not have been heard at one and 
the same time and the Magistrate was 
wrong in eonsidering the evidence in one 
ease for the purpose of coming to a 
conelusion in the other. 
therefore, that in the circumstances 
which have happened, the order passed 
in Garibulla’s case under section 203 
of the Code of Criminal Procedure must 
‘be set aside. That ease will be kept 
ending for the present. 
x We think the Maota should finish 
the case instituted by Painuddin, in 
which a charge has already been framed. 
After that case is finished, the Magistrate 
will pass orders in the case of Garibulla, 
in which we have just set aside the 
order of dismissal. 


The Rule is accordingly made absolute 


in the light of the remarks made 
above. 
Z. K. Rule made absolute. 


ALLAHABAD HIGH COURT. 
CRIMINAL Reviston No. 367 or 1923. 
August 16, 1928. 
Present:—Mr. Justice Sulaiman. 
BHA ROS—APPLICANT 
versus 
EMPEROR-—OPPONENT. .— 
Penal Code (Act XLV of 1800), s. 411—Hvidence 
Act (I of 1872),.s. 114—Possession of stolen property 
Dishonest reception—Presumption—Constructive 
Paa ambah person cannot be convicted under 
section 411 ofthe Penal Code merely on showing 
that he was in possession of certain property 
and failed to account for its possession. The 
prosecution must prove both that the property 


It follows, 
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was stolen and that the accused received it or 
retained it  dishonestly. At the same time, 
under certain circumstances, a Court is entitled _ 
to draw a presumption under section 114 of the 
Evidence Act from the fact of possession. If the 
possession of an’ article is proved, the Court may 
presume that the person in possession of the 
stolen goods soon after the theft is either guilty 
of theft or of receiving the goods knowing them 
to be stolen, unless he can account for his 
possession. [p. 559, cols. 1 & 2.] 

Queen Empress v. Burke, 6 A. 224; A. W. N. 
(1884) 55; 3 Ind. Dec. (x. s.) 832, relied on. 

Where a person lives in a house with his wife 
and children, he may be said to be in constructive 
possession ofeverything in the house. If any- 
thing of a suspicious nature is found there, before 
inferring a guilty intention from the mere fact 
of constructive possession, it is necessary to show 
that he had knowledge of its existence in the 
house. [p. 559, col. 2.] 

Criminal revision from an order of 
the Additional Sessions Judge, Jaun- 
pur, dated the 19th May, 1928. 

Mr. Mushtag Ahmad, for the Appli- 
cant. : 

The Assistant Government Advocate, 
for the Crown. 

JUDGMENT.—This is a criminal 
revision from a conviction under section 
411 of the Indian Penal Code. On the 
28rd of April 1923 a burglary was com- . 
mitted inthe house of one Musammat 
Maharaji, and she made a report the 
next morning, giving a list of articles 
including wearing apparel. It is import- 
"ant to note that among the articles 
she mentioned was a dhoti said to have 
had a tear inthe border. A few days 
after that the Police searched the accused's 
house and, it is said, in the pre- 
sence of two search witnesses, only one 
of whom has been examined in this case, 
a dhoti was found hanging on a peg 
in a room which has no roof over it. 
This room contained some other arti- 
cles of house-hold besides the dhoti. 
In front, of this room there is another 
room, which is covered by a roof, and 
then there is a thatched portion of the 
house in which the accused, his wife 
and children .live. 

Musammat Maharaji and her son both 
recognised the dhoti. as belonging to 
them, and the accused has been convict- 
ed under section 411 of receiving or 
retaining stolen property. 

The defence put forward on behalf 
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ofthe accused was that some five or six 
years before the alleged occurrence, 
he had filed a complaint for bribery 
against a local Police officer and that, 
therefore, the Police had a grudge 
against him. It was further suggested 
on his behalf that inasmuch as this room 
had no roof over it, it was very easy 
for any one to plant the dhoti in it. 

Both.the Courts below accepted the 
evidence of Musammat Maharaji and her 
son to the effect that the dhoti discover- 
ed in the accused’s house was the 
one which had been stolen from her 
house. 

In revision I am bound to aecept 
this finding as final. Although the dhoti 
was an article of common use, never- 
‘theless as it had atear in the border, 
which was a good identifying mark, I 
am unable to say that the finding of 
the Oourts below as to the identity of 
this dhoti was in any way unjustified. 

The question stil remains whether 
these facts are sufficient for the convic- 
tion of the applicant. 1 

Section 411 ofthe Indian Penal Code 
makes dishonestly receiving or retaining 
any Stolen property, knowing or having 
belief that the same was stolen property, 
punishable. Of course, it is obvious 
that there is & distinction between re- 
ceiving and retaining it, and merely 
being in constructive possession of it. 
lt was pointed out by Oldfield, J., in the 
case of Queen-Empress v. Burke (1) 
that an accused person cannot be convicted 
under section 411 merely on showing 
that he was in possession of certain 
property and. failed to account for its 
possession. The prosecution must prove 
both that the property was stolen and 
that the accused received it or retained 
it dishonestly. At the same time, it is 
to be borne in mind, that under certain 
circumstances a Court is entitled te draw 
a presumption under section 114 of the 
` Evidence Act from the fact of possession. 
If the possession of an article is proved, 


the Court may presume that the person ` 


in possession of the stolen goods soon 
after the theft is either guilty of theft 


nS 224; A, W. N, (1884) 55; 3 Ind. Dec: 
NS + 
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or of receiving the goods knowing them 
to be stolen, unless he can account for 
his possession vide Illustration (a). The 
question then remains whether the cir- 
cumstances of this case are such that it is 
justifiable to draw the presumption of 
the guilt of the accused under section 
114 from the mere fact that the dhoti 
was found in his house. Theroom in 
which this dhoti was found is not one 
in which the accused habitually sleeps. 
He is not the only occupant of the 
house; there are his wife and children 
who also live in it. The dhoti is a 
zanana one which would ordinarily 
be worn by awoman. There is no evi- 
dence to show that the accused was ever 
seen in possession of the dhoti. Jt is true 
that he is the master of the house, and in 
that way he may besaid to be in construc- 
tive possession of everything in the house. 
But in order to infer a guilty inten- 
tion from the mere fact of constructive 
possession, it is necessary to show some 
thing more which would justify a Court 
in inferring that he had knowledge of 
its existence in the house. For instance 
if the articles were in a place which is 
constantly used by the accused, and 
being in such a place could mot have 
been overlooked by him, the inference 
would be justified. Or from its bulk or 
other circumstances like the locking up 


-of it by him in a box, the Oourt may 


presume that the accused had knowledge 
that the article was in the house. In 
the present case, however, I find it im- 
possible to say that there is a necessary 
inference that the accused had know- 
ledge that the dhoti was concealed in 
the room attached to his house. "There 
is no other evidence against him but 
the fact that the article was discovered 
in his house. This, therefore, leaves a, 
reasonable doubt, in my mind, that the 
accused himself might not have been 
the person who actually received this 
article. It is necessary to suggest who 
else might have been the person con- 
cerned. There isa possibility that any 
one of the other occupants might have 
received it and retained it. I, therefore, 
feel bound to, give the accused the be- 


-nefit of the doubt. I allow this appli- 


cation, set aside the conviction and 
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sentence passed on him, and direct that 
-he be released. 


N. H. & K. 8. D. s 
Application allowed. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 648 oF 1923. 
2: July 31, 1923. 
. Present :—Sir Lancelot Sanderson, Kr., 
- Chief Justice, and Mr. Justice Cuming. 
PULIN BEHARY DEY AND 
ANOTHER—ACCUSED—-PETITIONERS 


versus 
ASHUTOSH GHOSE-—OPPOSITE 
` PARTY. 
Criminal Procedure Code (Act V of 1898), s. 
§96—Transfer of case—Apprehension in mind of 
applicant—Court, duty 0f. 
` "fn dealing with an application for the transfer 
of a criminal ease, the Court must see whether 
.there is an apprehension in the mind of the 
‘applicant that he will not get justice from the 
'Qour& before whom the case is pending and 
"whether that apprehension is reasonable. The 
: Court must try and place itself in- the position of 
«the applicant and look at the matter from his 
“point o£ view. 


Criminal revision against an order of 
‘the Additional District Magistrate, 24- 
"Perganas, dated the 19th June 1923. 


-Babus Manmatha Nath Mukherjee 
‘and Satyendra Nath Mukherjee, for the 
‘Petitioners. 

: Babus Dasarathi Sanyal, Troylokya 
Nath Ghose and Manmatha Nath Roy 
(Jr.), for the Opposite Party. - 


bo .. JUDGMENT. . 
. Sanderson, C. J.—This is a Rule 
callng upon the District Magistrate and 
the opposite party to show cause why 
the case should not be transferred from 
the Magistrate who is trying the case to 
‘some other Magistrate competent. to. try 
the same. >» ER s MEO 

The only ground which, in my judg- 
‘ment, it is necessary to consider in 
-respect of this matter is that the 
petitioner has alleged that the Magistrate s 
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brother has been. active in "certain 
electioneering matters and that the com- 
plainant has been closely connected with 
the Magistrate's brother in that respect 
and that the Magistrate himself is 
assisting his brother in this electioneer- 
ing, chiefly by way of canvassing. : 

l am prepared to accept what the 
Magistrate has said in his explanation, 


and, it must be clearly. understood that 


the making of this Rule absolute does 
not cast any slur whatsoever upon the. 


Magistrate. or upon the conduct of the 
‘case by him. 


But it is clear that the 
petitioners have some apprehension that 
the Magistrate, perhaps unconsciously, 
may have some bias in favour of 
the complainant, and, the question 
which I have to consider is whether it 
is possible for me to say that apprehen- 
sion is not reasonable. These questions; 
in my judgment, are always difficult ; 
because the matter does not depend upon 
the way in which I should regard it 
myself.. I have. to try and place myself 
in the position of the accused person’ 
and look at the matter from his point 
of view. Having.regard to the matters: 
to which I have referred and looking at 
the matter from the point of view of 
the accused persons, I am not prepared 
to hold that the apprehension, which 
they undoubtedly have, cannot be a 
reasonable one. 

The result is that in my judgment 
this Rule must: be. made absolute and 
the case must be transferred to the file 
of some other Magistrate competent to 
try it. Such Magistrate will be appointed 
by the District Magistrate. È 

Cuming, J.—1 agree. i d 

Z. K. Rule made absolute. | 
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CALCUTTA HIGH COURT.. 
ORIGINAL CrvrL Surt No. 777 or 1923. 
July 27, 1923. 

Present :—Mr. Justice Page. 
MULLER MACLEAN & Co.— 
PLAINTIFFS 
versus 

S. M. ATAULLA & QCo.—DEFENDANTS. 

Bil of Exchange—Bill expressed in Foreign 
currency, decree on—Rate of exchange applicable 
—Interest payable “from date", meaning of. 

Where a decree is obtained for the value of a 
Bill of Exchange which is stated in Foreign curren- 
cy, the decretal amount in rupees is, in the absence 
ofa contract between the parties to the contrary, 
tobe calculated: in accordance with the rate of 
exchange prevailing on the date when the cause 
of action arose, that isto say, the date on which 
the bill matured and not the date on which the 
decree was passed. [p. 562, col. 1.] 

‘Case-law referred to. 

The same rule is to be applied whether - the 
cause of action is for a debt or for damages, and 
wee it sounds in contract or in tort. [p. 561, 
col. 2. : : 

A Bill of Exchange drawn by a firm in America 
on à firm in India containéd the following clause:— 
“draft to be paid at the current rate for Bank 


demand draft at date of payment with interest ` 


added at 8 per cent. per annum from date to 
approximate date of returns reaching New York": 
eld, that the words "from date" meant "from 
ihe date when the billis drawn" and not "from 
the due date of payment." [p. 562, col. 2.] 
- Mr. F. S. R. Surita, for the Plaintifis. 
Mr. R. N. Banerjee, for the Defendants. 


JUDGMENT.-—in this ease the 
plaintiff Company, which is incorporated 
in the United States of America, has 
obtained a decree for the value of eight 
Bills of Exchange, the value of six being 
stated in the dollar currency of the 
United States, and the value of two in 
sterling. The question which now falls 
for determination is whether the decretal 
amount in rupees is to be calculated in 
‘accordance with the rate of exchange 
prevailing on the respective dates when 
the bills matured for payment, oy, as 
‘the plaintiffs contend, with the rate of 
exchange prevailing at the date when 
the decree was passed. In the absence 
of an agreement between the parties to 
the contrary, lam of opinion that the 
decretal amount in the case of each bill 
is to be calculated in accordance with 
the rate of exchange prevailing on the 
date when the cause of action arose 
In my judgment, the same rule is to be 
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applied whether the cause of action is for 
a debtor for damages, and whether it 
sounds in contract or in tort. The rule 
is one consonant with principle and with 
authority. [See the cases of Owners of 
Steamship Celia v. Owners of Steamship 
Volturno (1) Barry v. Van Den Hurk (2), 
Lebeandin v. Richard Crispan & Co. 
(3), Di Ferdinando v. Simon, Smits & 
Co., (4), In re British American Continen- 


-tal Bank, Ltd. v. Ex parte Credit General 


Liegeois Claim (5) Im re British Ameri- 


can Continental Bank, Ltd. v. Ex parte 
.Goldzieher and Penso (6) and Dekhart 


Tea Company, Ltd. v. Assam Bengal 
Railway Co. Ltd. (?)) In the case of 
Societe Des Hotels le Touquet Paris-Plage 
v. Cummings (8), Lord Justice Atkin 
observed obiter “but no case that I 
know of has yet decided what the posi- 
tion is when a foreign creditor, to 
whom a debt is due in his country in 
the currency of his country, comes to 
sue his debtor in the Courts of this 
country for the foreign debt. Much 
may be said for the proposition that 
the debtor’s obligation is to pay, say 
francs, and so continues until the debt 
is merged in the judgment which should 
give him the English equivalent at that 
date of those francs.” With the greatest 
respect to the learned Lord Justice I 
agree with the subsequent judgment 
of Mr. Justice P. O. Lawrence in In re 
British American Continental - Bank 
Ltd. v. Ex parte Credit General Liegeois’ 
Claim (5) and I confess that I do not 
share the doubts on the subject which 
Lord Justice Atkin expressed in the 
above case. The view taken by Mr. 
Justice Lawrence, in my opinion, 18 
sound in principle and. supported by 


(1) (1921) 2 A. C. 544; 90 L. J. P. O. 385; 27 Com. 
Cas. 46; 37 T. L. R. 969. 

(2) (1920) 2 K. B. 709; 89 L. d. K. B. 899; 123 L. 
T. 719; 645. J. 602; 36 T. L. R. 663. 7 

(3) (1920) 2 K. B. 714; 89 L. J. K. B. 1021; 25 
Com. Cas. 335; 64 S. J. 652; 36 T. L. R. 739. | 

(4) (1920) 3 K. B. 409; 89 L. J. K. B. 1039; . 26 
Com. Cas. 37; 36 T. L. R. 797. f a 

(5) (1922) 2 Ch. 589; 91 L. J. Ch. 765; 127 L. T. 
234; 66 S. J. 388; 38 T. L. R. 464. : i 

(6) (1922) 2 Ch. 575; 91 L. J. Ch. 760; 66 S.J. 
647; 38 T. L. R. 785. - . 

(7) 66 Ind. Cas. 469; 48 C. 886 at p. 880. 

(8) (1922) 1 K. B. 451 at p. 465; 91 L. J, K.B 288; 
128 L, T. 513; 66 S. J, 269; 38 T. L. R. 221... 
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authority. It has not been, and could 
not reasonably be, contended that the 
proper date is the date when the pay- 
ment isin fact made, while “waiting to 
convert the currency till the date of 
judgment only adds the uncertainty of 
the exchange to the uncertainty of the 
law's delays.” as Lord:,Justice Sumner 
observed in the case of Owners of 
Steamship Celia v. Owners of Steamship 
Volturno (1) The plaintiffs further 
‘contended that, even if the rule 
be that which I have enunciated, the 
parties to this suit have expressly 
-provided in terms appearing on. the 
face of the bills that the currency is 
to be converted at the rate of exchange 
prevailing on the date when the decree 
“is passed. The words relied on are 
“draft to be paid at the current’ rate for 
Bank demand draft at date of payment 
with interest added. at 8 per cent. per 
annum from date to approximate date 
‘of returns reaching New York.” In 
‘the case of | "Muller Maclean & Co. 


'v, Kaderbhoy Mulla (9) the High Court at: 


‘Bombay held that this provision did not 


operate to vary the general rule, and. 


that the rate of exchange was to be 
calculated at'the rate prevailing &t the 
'date when the bills matured for pay- 
ment. The judgment of Mr. Justice 
‘Marten in that case was affirmed on 
‘appeal. I agree both with the decree 
‘which ‘was passed by that learned Judge 
and with the reasons upon which “it 
"as based, and I am content to follow 
the judgment which Mr. Justice Marten 
delivered in that case. I desire, how- 
ever, to add a few observations upon 
the words " with. interest added at 8 
per cent. perannum from date to ap- 


"proximate date'of returns reaching New. 


York." I agree with Mr. J ustice Marten 
that the words “ from’ date " mean from 
the date that the bill was drawn. The 
eourse of business is that the bill with 
shipping documents attached, is taken 
to a Bang, which forthwith. discounts 
the bill, charging interest thereon from 
the date when the bill is discounted 


until the date when a sum fepresenting 


9) 72 Ind. Cas. 216; 25 Ben. L. R. 1745 47 B. 
93; (1923) A. L R. (B) 24 
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the value of the discounted Dill is 
actually. received by- the discounting 
Bank in New York or London, as the 
case may be. If, therefore, the words 
“from date” were held to mean “from 
the due date for payment” which, on 
the assumption that it would take 3 
weeks for the bills to reach Calcutta 
after leaving New York, would be a date 
84 days after the date upon which 
the bills were drawn, the plaintiffs would 
be unable to recover from the defendants 
the sum representing the interest which 
the Bank in New York was charging in 
respect of the bills which it had dis- 


counted. In my opinion, the words 
“from date” mean “from the date 
when the bill was drawn,” and there 


will, therefore, be judgment for the 
plaintiffs “for Rs. 33,370-2 with costs on 
scale No. 2. Interest at 8 per cent. from 
date of judgment until TERMES 

Z. K. 


OUDH JUDICIAL COM MISA 
, SIONER’S COURT. 
Segond Civin APPEAL No. 337 or 1922. 
f September 19, 1923. 
` Present :—Mr, Dalal, J. C. 
“Sheikh MUHAMMAD IBRAHIM— 
PLAINTIFF—APPELLANT 
versus 
ASMATULLAH AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Civil, Procedure Code (Act V of 1908), O. II, 
v. 2, applicability of—Cause of —action—Suit 
against defendant mot party to previous suit, 
whether barred. 

A suit cannot be barred under O. II, r. 2 
of the Civil Procedure Code, unless there has 
been a preyious suit against the same defendant 
aoe out of the same cause of action. [p. 564, 
col, 2 

For the purpose of determining whether -the 
bar created by O. IL r. 2, of the Civil Pro- 
cedure Code, is applicable to a particular case, the 
Court must discover the actual cause of action, 
and will not accept the cause of action whieh 
the plaintiff may choose to specify in his plaint. 


[ibid. 
Plaintiff and defendants were brothers. After 
their father's death, his estate was recorded 


in the names of his sons. Plaintiff discovered 
that the shares recorded in his name in 
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respect of eight different properties were 
much less than those to which he was entitled. 
He made eight separate applications to. the 
Revenue Authorities for correction of the entries 
in the Records, but the applications were rejected 
and plaintiff was referred to the Civil Court. 
He thereupon instituted a suit in the Civil 
_Oourt against defendant No, 1 in respect of five 
of the properties and obtained a decree. He 
subsequently. brought another suit against 
defendants Nos. land 2 in respect of the three 
remaining properties: ! 

Held, 9 that so far as defendant No. 1 was 
concerned the cause of action for both the suits 
was the same, and the suit as against him was 
barred by the provisions of O. Il, 1. 2 of the 
Civil Procedure Code ; [p. 564, col. 2.] | 

(2) that as no previous suit had been brought 
against defendant No. 2, the bar created by 
O. IT, r. 20f the Civil Procedure Code did not 
operate in his favour. [p. 564, col. 1.] 

Appeal against the decree of the District 
Judge, Rai Bareli, dated the 8th August 
1922, reversing that of the Subordinate 
Judge, Rai Bareli, dated the 30th August, 
1921. 
` Mr. Basudeo Lal, for the Appellant. 

Messrs. Kalbe Abbas and M. Wasim, for 
the Respondents. i 

JUDGMEN'T.—One Abdul Ghafur at 
the time of his death in 1900 owned eight 

'properties. He left as heirs three. sons, 
three daughters and a widow.and a sis- 
ter who elaimed that part of the pro- 
perty held by him was hers. The three 


sons divided the properties and subse- - 


quently suits were brought by the other 
claimants who obtained decrees jointly 
against the three brothers. There was 
every reason for confusion of the worst 
type specially as claims were made in 
the rotation of sehams according to 
-Muhammadan Law and the shares in 
the khewat weré shown as divisions of a 
bigha. The remarkable mathematical 
calculations displayed by the plaintiff 
in the statement attached- to.the plaint 
indieate the very intricate nature of the 
puzzle. The three sons were Mohammad 
Muzammil, Asmat Ullah and Mohammed 
Ibrahim. In 1916 Muhammad Ibrahim 


sitting down to calculate his share dis-_ 


covered that the share entered in the 
khewat in his name was much less than 
what he was entitled to. He applied to 
the Revenue Court for correction of the 
khewat of the eight properties making 
Mohammad  Muzammils successors-in- 
interest parties defendants to his appli- 
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cation. A joint application was made 
by him and by Asmat Ulah. When 
the complication was so great the Reve- 
nue Court wisely directed that each 
brother should. apply separately for every 
revenue paying property. This was 
done and Mohammad Ibrahim's several 
applications each relating to à separate 
property were dismissed on llth August 
1916 on the ground that he should 
proceed in the Civil Court. On 23rd 
August 1916 he brought a civil suit against 
the successors-in-interest of Mohaminad 
Muzammil with respect to five out of the 
eight properties and obtained a decree. 
'The present suit instituted on 3rd August 
1920 was for recovery of his deficient 
share in three ofthe properties making 
Asmat Ullah as well.as the successors-in- 
interest of Mohammad Mozammil defend- 
ants to the suit. A decree was passed 
by the Court of first instance of the 
Subordinate Judge of Rae Bareli where- 


. upon Asmat Ullah appealed to the Dis- 


trict Judge by Appeal No. 103 of 1921 
and the defendant Abdul Wahab .on 
his own behalf and on behalf of four 
other defendants by Appeal No. 109 of 
1921. The learned District Judge de- 
creed both the appeals on the one point 
that the suit of the plaintiff was barred 


by the provisions of O. II, r. 2, Civil Pro- ` 


cedure Code. 

The judgment of the lower Appellate 
Court is very vague and loses in value 
by want of repetition of the facts of 
the case in the judgment. I fail to 
understand how a suit can be barred 
against Asmat Ullah when he was no 
party to any previous suit. "The learned 
Judge may have some reason for decreeing 
Asmat Ullah’s appeal but that reason is 
not to be discovered by the help of pro- 
visions of O. II, r. 2 Whatever cause 
of action the plaintiff may have against 
Asmat Ullah he has never before sued 
Asmat Ullah on that cause of action. 
So he had no occasion previously to in- 
clude his present claim in any previous 
suit. What the rule says is “ Every 
suit shall include the whole of the 
claim which the plaintiffis entitled to 
make in respect of the cause of action” 
meaning thereby that a subsequent suit 
for a portion of the claim on the same 
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cause of action will be barred. So to 
create the bar there should be two suits, 
one a previous suit and the other a sub- 
sequent suit. 
suit against Asmat Ullah, which can bar 
the present suit by reason of the provi- 
sions of O. II, r. 2. 


I agree that the suit is barred 
against the other defendants who, I 
am assured by the learned 


Counsel of both parties, are successors- 
in-interest of Mohammad Mozammil. It 
is true that the ‘plaintiff bases his cause 
of action on the rejection of his applica- 
tion separately for every property by the 
Revenue Court. That, however, is not 
his real cause of action. He went to seek 
a remedy to a Court which had no 
jurisdiction and any” order by that Court 
. does not give him a fresh cause of action. 
He acquired a cause of action or causes 
of action when he received property at 
oie time or different times after his 
father's death which was short ‘of his 
legal share. The cause of action or the 
causes of action had all arisen prior to 
23rd August 1916 when he instituted his 
former suit. He had taken advantage of 
every one of those causes of action in 
asking for the making up of his shortage 
in the five properties. It is certain that 
as regards the three other properties he 
had-no separate causes of action. The 
deficiency occurred in every one of 
the eight properties at one and the 
same time whether the deficiency 
occurred once or at several times as 
separate suits were brought by the 
different claimants. The basis of his 
suit for the five properties was the same 
as the basis of his suit for the remaining 
three properties with respet to which he 
brought the present suit. I would have 
come toa different conclusion if I had 
held that his cause of action arose 
because of the direction “of the Revente 
Court to seek his remedy in the Civil 
Sourt. Every application was separately 
dealt with andin such a case I would 
have held that he had a separate cause 
. of action ‘with respect to each property 
separately and he could bring a separate 
suit with respect to every property. 
This, however, is not the view I take of 
his cause of action, The Court must 
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arrive at the actual cause of action, both 
for the purpose of limitation and for the 
bar under Ò. II, r. 2 and will not accept 
the cause of action which a plaintiff 
may choose to specify in his plaint. I 
have satisfied myself that the plaintiff 
has acquired no new cause of action, 
that is, there has been no fresh shuffle 
of properties, not contemplated in the 
previous suit, subsequent to 23rd August 
1916 These being the circumstances, I 
hold that the plaintiffs suit against the 
defendants other than Asmat Ullah was 
barred by the provisions of O. II, r. 2. In 
the result I dismiss the appeal against the 
District Judge's decree in Appeal No. 109 
of1991. That appeal was rightly decreed 
by the District Judge. As regards 
Appeal No. 108 of 1921 of the Court of 
the District Judge in which Asmat 
Ullah was appellant I set aside the 
decree of the District Judge and direct 
that Court to try the other grounds of 
appeal and pass a decree accordingly. 
This order is made under O. XLI, r. 23. 
Costs here and heretofore shall abide 
the result. In Appeal No. 338 of 1922 the . 
decree prepared shall be that the appeal 
is dismissed with costs. In Appeal No. 
337 of 1922 the decree of the lower 
Appellate Court is set aside and the 
appeal remanded to it under O. XLI, 
r. 23, of the Code of Civil Procedure. 
Z. K. Appeal remanded. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREES 
Nos. 2601, 2602, 2603 or 1920. 

July 10, 1923. 
Rresent:—Justice Sir N. R. Chatterjea, 
Kr., and Mr. Justice Panton. 
BIJOY CHAND MAHATAB— 
PLAINTIFF —APPELLANT 
versus 
AKHIL BHUIYA- —DREFENDANT— 
RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 50(2)— 
Uniform payment of veni—Hajabadi — lands— 
Remission of rent—Preswmption. . 

No presumption can arise under section 59 (2) 
of the Bengal Tenancy Act in .respeoct of a 
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tenancy consisting wholly or partly of hajabadi 
lands, in respect of which the tenant gets an 
entire remission of rent for the years in which 
there is a flood. [p. 565, col. 1.] 


Radha Gobind Roy v. Kyamutoollah Talookdar; , 


21 W. R. 401, distinguished. : 

Appeals against the decrees of the 
Second Additional Special Judge, Midna- 
pur, dated the July 26, 1920, affirming 
that of the Assistant Settlement Officer 
of that District, dated the I4th April 
1919. 

Babu Dwarkanath Chakrabarti (with 
him Dr. Dwarkanath Mitter and Babu 
Saratkumar Mitra), for the Appellant. 


Babu Jatindranath Sen, for the 
Respondent. - ~ 
JUDGMENT. — These . seventy 


appeals arise out of as many cases for 
settlement of fair rents under Chapter X of 
the. Bengal Tenancy Act. In 14 of these 
cases the lands are entirely hajabadi 
and in the remaining 56 cases the lands 
are described partly as hajabadi and 
partly as raiyati. With respect to the 
: hajabadi lands the tenants according to 
a custom get an entire remission of the 
rent for thé year in which there is a 
flood and the question is whether any 
presumption. can arise under section 50, 
clause (2) of the Bengal Tenancy Act 
in respect of such tenancies. . Section 
50, clause (2) lays down that the pre- 
sumption would arise ifit is proved in 
any suit or other proceeding that a 
tenant and his predecessor-in-interest 
have held at a rent or rate of rent which 
has not been changed during 
years immediately before the institution 


of the suit or proceeding. The Courts. 


below have held that the presumption 
does arise. 


The plaintiff (the | landlord) has 


appealed to this Court and relies upon - 


the fact that as no rent is paid in 
respect of the purely hajabadi tenancies 
in the 14 cases nor in respect of the 
hajabadi portion of the remaining 56 
cases in years of flood, there is a change 
' in the rent and the presumption, there- 
fore, does not apply to such cases. Prima 
facie there is a variation of the rent. 

It has been contended, however, on 
behalf of the tenants respondents that 
the words “held at à rent" in section 50 
does not mean that the rent shall be 
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actually paid, that it is enough to 
show that the rent is payable. Re- 
ference is made to section 102 which 
provides that the rent payable at the 
time when the Record of Rights is pre- 
pared is to be recorded in the Record of 
Rights. : 

It is true that it is not necessary to 
prove actual payment of rent provided 
the tenancy is held ata uniform rent or 
rate of rent for 20 years before the suit. 
Tt is difficult, however, to see how it 
can be said that a particular rent is 
payable when that rent is not payable 
according to custom in the years of 
flood. To take a concrete case, a holding 
consists of 7 bighas; 4 bighas described 
as raiyati at a rent of Rs. 16 and 3 bighas 
hajabadi at a rent of Rs. 8; in the 
years of flood only Rs. 16 is paid, 
the tenant getting a remission of the 
rent of the hajabadi portion, namely, 
Rs. 8. Wedo not see how after taking 
the full benefit of the remission the 


‘tenant can contend that the rent is not 


changed in those years. . 

The case of Radha Gobind Roy v. 
Kyamutoolah Talookdar (1) is referred to 
in the judgment of the Court below, 

But there a portion of-the lands having 
been rendered unculturable by the over- 
flow of ariver, an abatement of rent was 
allowed in a lump sum upon a lump jama. 

The abatement was proportionate in 
respect of the quantity of lands and the 
abatement was held not to vary the rent 
so as to debar the raiyat from the benefit 
of the presumption under Act X of 1859. 
It may be observed that the lands in 
respect of which proportionate abate- 
ment was granted, in that case ceased to 
belong to the holding. The abatement 
was granted once for all, and the rent 
proportionate to the remaining lands 
continued to be paid. 

In the cases hefore us the abatement is 
taken every year in which there is flood 
and in the illustration given above a rent 
of Rs. 16 only is paid. in years of flood 
instead of Rs. 24, the rent. In cases of 
pure hajabadi tenancies no rent is paid 
at all in those years, not because the land- 
lord does not realize it, but according to 


(1) 21 W. R. 401. 
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“some custom he cannot realise it. ` The 
.'expression "rent" is defined in the Act as 
‘something lawfully payable or deliverable 
-to the landlord for the use and occupation 


‘of the land. Under the custom the rent- 


lawfully payable fora particular year in 
which there is flood is not the full rent 


but a lesser sum in respect of the mixed . 


‘tenancies. The landlord connot sue the 
‘tenant ina Court of law for rent in 
respect of the hajabadi tenancies nor the 


full rent of mixed tenancies in years of' 


flood. We do not think that section 50, 
‘clause (2), was intended to apply to cases 
like these, where uiider a custom a tenant 
' gets an abatement of rent from the land- 
lord. 
i The decrees of the Courts below are 
set aside and these cases sent back to the 
Court of first instance in order that that 
Court may settle fair rents. Costs of 
thése appeals will abide the result. 

We assess the hearing fee at Rs. 70 
(rupees seventy only) to ‘be distributed 
equally in all the 70 cases. 

Z. K. Appeals allowed; 

Cases T emanded. 


` OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
Orvin Revision No. 21 or 1924. 

j March 11, 1924. 
Prseent:—Mr. Kendall, A. J. C. 
pe NARAIN PANDE-—PLAINTIFF— 
APPLICANT 
versus . 

HUBDAR KHAN AND OTHERS— 
DEFENDANTS—OPPOoSITE PARTY. 

Provincial Small Cause Courts Act (IX of 
1887), s; 25, Sch. II, -Art. 41—Contribution, suit 
for, whether cognisable by Small Cause Court— 
Jurisdiction, objection to, not taken in Trial Court 
— Revision, interference in. 

A suit by a joint owner of property against his 
co-owners for contribution in respect of a sum 
that he has paid to the proprietor on: their 


account falls under Art. 41 of Schedule II to. 


thé Provincial Small Cause Courts Act and is 
not cognisable by a Small Cause Court. 

Where objectioh to the jurisdiction of a Small 
Cause Court to try a suit is not taken in the 
Trial Court, the High Court will not interfere 
with the decision of the Trial Court under section 
25 of the Provincial Small Cause Courts Act 
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unless on the merits it should appear that its 
interference is nec essary. 

Revision against a decree and judg- 
ment of the "Munsit, Kunda, dated the . 
21st September, 1923. 

Mr. Bisheshar Nath Srivastava holding 
brief of Mr. H. D.. Chandra, for the Ap- 
plicant. 


JUDGMEN T.—This application has. 
been made under section 25 of the Small 
Cause Court. Act, for the revision of an 
order of the Munsif of Kunda dismiss- 
ing the applicant's suit. The first ground 
taken in the application is that the suit 
was not cognizable by a Small Cause 
Court. The suit was one brought by a 
joint owner of joint property against his 
co-owners for contribution in respect of 
a sum that he had paid to the pro- 
prietor on their aecount and such a suit 
is expressly excluded by Art. 41 read 
with section 15 of the Provincial Small 
Cause Courts Act, from the jurisdiction 
of a Small Cause Court. It does not 


-~ appear that this objection to the juris- ` 


diction of the Court was taken in the 
lower Couri, and in such a case this 
Court would not interfere with the de- 
cision. unless on the merits it should 
appear that its interference is necessary. 
The lower Court dismissed the suit be- 
cause the respective specific liabilities 
of the defendants could not be deter- 
mined. 'The reason why these could not 
be determined was that the necessary 
evidence was not before the Court. If 
the hearing had taken -place on the re- 
gular side it must be presumed -that 
this evidence would have been produced, 
or at any rate that the plaintiff would 
have been given an opportunity of produc- 
ing it, and in addition to this he would 
have had a right of appeal which he 
has not at present. In view of these 
circumstances, I allow the application, 
set aside the order of the Court below and 
direct that the plaintiff's suit be re-admit- 
ted on the regular side. 
Z. K. Application allowed. 
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CALCUTTA HIGH COURT. 
LETTERS PATENT. ÀÁPPEAL No. 33 oF 

1922. - 


January 10, 1923. 


Present ;—Justice Sir Asutosh Mookerjee, 


Kr. and Mr. Justice Rankin. 
JONARDI MANDAL-—DEFENDANT 
—APPELLANT 
f . Versus 
ANADI NATH RAY AND, ANOTHER-— | 


PLAINTIFFS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 158— 
Reit, suit for—Dispute as to rate of rent— 
Appeal, second, whether competent. 

In a suit for rent the plaintiff claimed that 
the land was settled with the defendant’ at the 
rate of Rs.5 a yearand the trees . standing on 
the land at the rate of Rs. 2 a year and that the 
total rent was thus,Rs.7 a year. The defendant 
contended that the rent settled for the land and 
the treés was Rs. 5 a year: Y 

IIeld, that the suit involved a question relating 
to the amount of rent annually payable by the 
tenant and section 153 of the Bengal Tenancy Act 
' did not, therefore, bar a second appeal in the 
case. [p. 568, col. 1.] 

Jamadar Singh v. Raja Jagat Kishore Acharya 


Chowdhury, 34 Ind. Cas. 697; 23 C. L. J. 557,.- 


distinguished. : : 
Letters Patent appeal against the 
judgment of Mr. Justice Cuming, 


dated the 29th March 1922, in Appeal 
from Appellate Decree No. 1662 of 
1920, against the decrée of. the 
Subordinate Judge, Maldah, dated the 
12th February 1920, modifying that of 


the Munsif,  Nawabgunj, dated the 
16th January 1919. 
JUDGMENT. 


‘Cuming, J.—In the suit out of 
which this appeal has arisen the plaintiffs 
sued for rent, cesses and damages for 
the: years 1320 and 1323 in respect of 
two jamas—one of Rs. 5 for a certain plot 


. of land and another of Rs, 2 for plum. 


trees standing on the land. The defence 
of the defendant was that there was only 
one jama under the plaintiffs of Rs. 5 


which included the plum trees or the 


land. and that the trees were not 
separately assessed at the jama of Rs. 2 
a year. - 

The Trial Court found that there was 
only one jama of Rs.5 and decreed the 
plaintiffs suit in part. On appeal the 

. learned Subordinate Judge held that 
there were two jamas: one of Rs.5 for 


the land and the other of Rs.2 for the. 


plum trees ‘on the land, 
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The defendant -has appealed. 

A preliminary objection has been 
raised that no appeal lies in view of the 
provisions-of section 153 of the Bengal 
Tenancy Act. Now it does not appear. 
that the present appeal raises any question 
relating to title to land or to some interest 
in land as between parties having con- 
flicting claims’ thereto, or a question of 
right to enhance or vary the rent ofa 
tenant or a question of the amount of rent 
annually payable by a tenant. The ques- 


tion in this case "was whether there was 


one jama of Rs. 5 or whether there were 
two jamas, one of Rs. 5 and the other of 
Rs. 2. In such a case I do not think that 
an appeal lies to this Court. 

The appeal is, therefore, dismissed with 
costs. 





Babu Nishith Nath Ghatak, for the 
Appellant. 

Babu Ramani Mohan Chatterjee, for 
the Respondents. 

JUDGMENT.—This is an appeal 
under clause 15 ofthe Letters Patent 
from the judgment of Mr. Justice Cum- 
ing in a suit for arrears of rent. 

The claim was valued at less . than 


- Rs.-100. A seeond appeal to this Court 


would accordingly be barred under sec- 
tion 153 of the Bengal Tenancy Act, 
unless one or other of the special circum- 
stances mentioned in that section was 
proved to exist. Mr. Justice Cuming 
came to the conclusion that there were 
no such special circumstances and that 
the appeal was consequently incompe- 
tent. In this view he did not consider the 
appeal on the merits. We are of opi- 
nion that this view as tothe nature of 
the decree under appeal cannot be sup- 
ported. l 

The defendant holds under the plaint- 
iffs a parcel of land and the plum trees 
thereon. The case for the plaintiffs. is 
that the land was settled first at the 
rate of Rs.5 a year and that the trees 


were settled thereafter at the rate of 


Rs.2 ayear. The plaintiffs accordingly 
claimed rent for the yearg in suit at the 
rate of Rs. 7 a year for the land and the 
trees. The defendant contended that 
there was no separate settlement in res- 
pect of the “trees and that the rent of 
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‘Rs; 5 covered both the land and the 
trees. The Trial Court came to the con- 
clusion that the defence had been estab- 
lished and made adecree for rent at 
the rate of Rs. 5a year. The plaintiffs 
appealed. The Subordinate Judge held 
that the rent of Rs. 5 covered the ang 
only and that an additional rent of Rs. 
was payable in respect of the trees. Hs 
accordingly modified the decree of the 
Primary Court and made a decree for 
rent at the rate of Rs. 7 for the land and 
the trees. The defendant has appealed 
to this Court. 

-Itis plain that the decree of the Sub- 
ordinate Judge did decide a question re- 
lating tothe amount of rent annually 
payable by the tenant, if not also a ques- 
tion relating to title or some interest in 
jand as between parties having conflicting 
claims thereto. But our attention has 
been invited to the case of Jamadar 
Singh v. Raja Jagat Kishore’ Acharya 
Chowdhur y (1) as an authority for the 
contrary view. 
the case mentioned is clearly distin- 
guishable. It was there ruled that the 
bar-ereated by section 153 cannot be 
avoided merely -by the inclusion of a 
money claim in a suit for rent where the 
claim for rent is less than Rs. 100. In 
the present case, if we look at the conduct 
of the parties, the dispute really is, whe- 
ther the rent is payable at the rate of 
Rs. 7 as alleged by the plaintiffs or Rs. 5 
as alleged by the defendants in respect 
of the land and trees in suit. Conse- 
quently the appeal was competent. 

We have considered the judgment of 
the Subordinate Judge on the merits and 
have come to the conclusion that the 
matter requires examination. His con- 


clusions are based in the main on certain : 


collection papers. There was a question 
between the parties as to whether these 
` identical collection papers had or had 
not been produced i in their entirety in 
another suit in the District Court. The 
First Court was not satisfied that they 
had been so produced. The Appellate 
Court thought that they had been. We 
are of opinion. that this matter requires 
further enquiry. 


(1) 34 Ind, Cas, 697; 23 O, L, J, 557, 
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The result is that this appeal is allow- 
ed, the-decree of the Subordinate Judge 
set aside and the case’ remanded to him 
in order that the appeal may be re-heard 
on the merits in accordance with law. 
He will take evidence upon the question 
whether the collection papers relied upon 
by the plaintiffs were in fact produced in 
their entirety in the other suit; and if 
so, what bearing they- had upon the 
present case. The appellant is entitled 
to the costs of this appeal. The costs 
of the appeal before Mr. Justice Cuming 
will abide the result. 


z.K. Appeal allowed: Case remanded, 


LAHORE HIGH COURT. 

Srconp IVIL APPBAL No. 2512 or 1920. 

January 18, 1924. 
, Present: — Mr. Justice LeRossignol and 
Mr. Justice Harrison. 
Musammat BHOTI—DzrENDANT 
—APPELLANT 
versus 
RIJHU AND OTHERS-——PLAINTIFFS-— 
RESPONDENTS. 

Custom—Widows of childless proprietor ---Joint 
tenants—Death of one widow—Survivorship— 
Succession—Unchastity. 

Where two widows of a childless male pro- 
prietor are in possession of their deceased husband's 
property as joint tenants and one of them dies, 
the surviving widow by virtue of survivorship 
absorbs. the remaining share. such cases 
there is no succession and the question of the 
unchastity of the surviving widow does not arise 


Second appeal from a decree of the 
District ' Judge, Hoshiarpur and Kangra 
Districts, dated the 16th June 1990, 
reversing that of the Munsif, First Olass, 
Kangra, dated the 23rd August 1919. 

Mr. Mehr Chand Mahajan, for the Ap- 

ellant. 

JUDGMENT.—The plaintiffs are 
the collaterals of one Bisakhi, who disap- 
peared many years ago leaving two. 


. widows, Misa Mani Bhoti and Musammat 
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` Radho. 
Jand, and Musammat Radho died in 
March 1918. The whole of the land 
was then entered in the name of 
Musammat Bhoti.. The present suit is 
based on the allegation that Musammat 
Bhoti has re-married, the plaintiffs claim- 
ing the whole of the land of Bisakhi. 

It has been held both by the Trial 
Court and the learned District Judge 
that it has not been established that 
Musammat Bhoti has re-married, but that 
it is proved that she has been leading 
an immoral life. On the analogy, there- 
fore, of Civil Appeal No. 728 of 1905 
decided by the District Judge of Kangra, 
the learned District Judge has given 
the plaintiffs a decree for half of ,the 
land held by Bisakhi, i.e, the portion 
which fell to the share of Musammat 
Radho, on the ground that a Girth 
widow cannot succeed by custom if it 
be proved that she had become unchaste 
-before succession opened out. - 


On second appeal it is urged that 


there is no question of succession in 
this case as there was a joint tenancy 
held by both widows. Thisis, in our 
opinion, the correct view. Musammat 
Bhoti was in possession of the whole 
as one of the two joint tenants even 
during the lifetime of Musammat Radho, 
and, on the latters death in virtue of 
her survivorship she merely absorbed 
the remaining share, and, inasmuch as 
there was no succession the question 
of her unchastity did not arise. 

We, therefore, accept the appeal and 
dismiss the plaintiffs suit with costs 
throughout. 


N, H, Appeal accepted. 
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CALCUTTA HIGH COURT. 
APPEALS FROM ORDERS Nos. 110 AND 132 
. or 1923. : 
; August 9, 1923. 

Present :—J ustice Sir N. R. Chatterjea, 
Kr., and Mr. Justice Panton. 
KRISHNA LAL BURMAN AND ANOTHER 
—JUDGMENT-DEBTORS—À PPRLLANTS 

: versus : 
SATYABALA DEBI—Dercrez-Hotper— 
f RESPONDENT. 
Limitation Act (IX of 1908), Sch. I, Art. 182 (2) 


—Execution of, decree—Appeal—Limitation, com- 
mencement of. 

Where an appeal is preferred against a decree 
the decree-holder is entitled to wait until the 
decision of the appeal before applying for 
execution of the decree, and limitation docs not 
commence to run against him till the appeal is 
decided. [p. 570, col. 1.] 


Appeals against the orders of the Dis- 
trict Judge, Burdwan, dated the 7th 
February 1923, affirming the orders 
of the Munsif of that place, dated the 
14th August 1922. 

Babu Surendra Chandru Sen (with him 
Babu Sitaram Banerji), for the Appel- 
lants. 

Dr. Dwarkanath Mitter (with him 
Babus Prakashchandra Pakrashi and 
Pramathanath Mukherji), for the Re- 
spondent, 

JUDGMENT.—The question in- 
volved in this ease is whether the ap- 
plieation for execution of the decree is 
barred by limitation, The question 
arises in the following manner: The 
husband of the respondent, Srimati Satya- 
bala Debi, obtained a decree for posses- 
sion of certain immoveable properties on 
the 14th March 1915. The defendants- 
appellants before us preferred an appeal 
against the said decree. Pending the 
appeal Purna Chandra Burman, the 
husband, died on the 20th "February 
1917. There was then a contest between 
Satyabala, the widow of the deceased 
and the father of Purna Chandra, as to 
who was the legal representative of the 
deceased. The father was substituted as 
the legal representative on the 3rd April 
1917, and the Court observed that as the 
question of heirship was not decided, she 
would not be affected by the order. On 
the next day, the father of the deceased 
filed a solenama giving up his right to 
the property in suit and consenting to 
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the decree of the Court of first instance 
being set aside. That decree was accord- 
ingly set aside. Satyabala, the widow, 
was at that time and is still a minor. 
She applied for execution of the decree 
and an objection was taken on the ground 
that the application was barred by limita- 
tion. The Court of first instance decided 
the question in her favour. f 

- On appeal, the District Judge did not 
consider the question of limitation. He 
held that as the widow was the legal re- 
presentative of thè deceased, it was 
obvious that she would not be affected 
by the décree passed between the parties. 


The defendant judgment-debtor has 
appealed to this Court. There are con- 
flicting affidavits as to whether the 


question of limitation was argued before 
the learned District Judge. It is unneces- 
sary to decide that question ; but assum- 
ing that it was raised, we do not think 
that the application is barred. 

. Tt has been contended on behalf of the 
"appellant that as the widow of the 
deceased was not to be affected by the 
decision of the lower Appellate Court, 
the period of limitation should run from 
the date of the decree of the Court of 
first instance and as the husband was 
alive at that time, he should have applied 
for execution of that decree, It is urged 
that time commenced to run from the 
lifetime of the husband, and the question 
of limitation, therefore, was not affected 
by his widow being a minor. But the 
decree obtained by the husband "was 
appealed against. That appeal imperilled 
the whole decree and there was a risk of 
that decree being set aside on appeal. In 
these circumstances the hüsband was 
entitled to wait until the decision of the 
lower Appellate Court before applying 
for execution of the decree. of the Court 
of first instance. The question of limita- 
tion discussed in the Court "of first 
instance, as well as in this Court, is 
whether the period of limitation com- 
menced to run from the date of the 
decree of the lower Appellate Court or 
from the date of the decree of the Court 
of first instance. It seems to us, however, 
that when the husband of the respondent 
died, the appeal abated by reason of a 


.proper legal representative not being. 
ki hi - 
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placed en the record. Up to that time, 
the period of limitation did not run 
against him, because; as we have already 
stated, he was entitled to wait until ‘the 
decision of the lower -Appellate Court. 
That being so, the limitation did not 
commence to run so long as he was alive; 
and upon his death the appeal abated 
and the widow was then entitled to exe- 
cute the decree. As already stated she 
was then and is still a minor. In these 
circumstances, the application for execu- 
tion was not barred. 

The appeal is accordingly dismissed 
with costs, the hearing fee in this appeal 
being assessed at one gold mohur. 

This judgment governs Appeal from 
Appellate Order No. 132 of 1923, which 
is also dismissed, but without costs. 

Z. K. Appeals dismissed. 





OUDH JUDICIAL COMMIS- 
.SIONER'S COURT. ` 
Civin Revision No. 15 or 1924. 
April 1, 1924. 
Present:—Mr. Neave, A. J. C. 
BENI MADHO-—PLAINTIFF—APPLICANT 
versus ` 
RAM LAKHAN—DEFENDANT— 
i RESPONDENT 

Bond, suit on—Denial.of execution— Execution, 
proof of—Bond alleged to be lost—Loss, proof of, 
whether necessary. f 

In answer to a suit on a bond which was 
alleged to have been lost the defendant pleaded 
non-execution. The plaintiff proved execution of 
the bond : . . 

Held, that in the absence of a plea of payment 
or part-payment, the plaintiff was not bound to 
prove the loss of the bond and execution having 
been proved the plaintiff was entitled to a decree. 


Revision against the decree of the 
Suhordinate Judge, Kheri, dated the 
9th October 1923. . ; 

Mr. Moti Lal Saksena, for the Appli- 
cant. . 

JUDGMENT.—This is an applica- 
tion for revision of an order of the Sub- 
ordinate Judge of Kheri exercising Small 
Cause Court jurisdiction. The respond- 
ent is neither present nor represented 
and the application has been heard 
ex parle as against him, 
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The suit was on a bond which the 
applicant alleged to have lost in 
- a fire which took place at his house. 
The lower Court has found that execu- 
tion has been proved by the evidence 
of two attesting witnesses, but has dis- 
missed the suit as the applicant failed 
to prove the loss of the bond. 

The applicant's learned Pléader con- 
tends that it was not necessary for his 
client to prove the loss of the document 
as the defendant never set up the plea 
in his written statement that it -had 
been paid, but denied execution. Neither 
of the plaintiff's witnesses was cross- 
examined. I agree with the contention. 
Had the defendant alleged payment or 


part-payment then it would certainly 


have been necessary for the plaintiff to 
‘prove the loss of the document, but 
when execution is proved and the defence 
is only a denial of execution there is no 
- necessity for the plaintiff to prove the 
loss. The application is allowed. The 
order of the lower Court is set aside 
and the plaintiff will get an ex parte 
decree for the amount claimed with 
costs in both Courts. 
Z. Kli Application allowed. 


CALCUTTA HIGH COURT. 
` AEPEAL FROM ORDER No. 167 or 1923. 
August 2, 1923. 
Present :—Justice Sir N. R. Chatterjea, 
. Kr. and Mr. Justice Panton. 
BAIKUNTHA NATH CHATTORAJ— 
APPELLANT 
` . versus ; 
PROSANNAMOYI DEBI—RESPONDENT. 
Civil Procedure Code: (Aét V of 1908), s. 1$4-— 
Restitution, when can be made-——Possession not 


taken from applicant— Possession. whether can be: 


restored. 

Section 144 of the Civil Procedure Code has 
no application to a case where the properties of 
which possession is sought by way of restitution 
wero never in the possession of the applicant, and 
were never taken out of his possession and made 
over to the opposite party under any decree or 
order of Court. [p. 572, cols. 1 & 2.] 

"During the course of Probate proceedings 
certain moyeable. properties . 
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the possession of the respondent were taken 
possession of by a Commissioner appointed by 
the Court. On Probate being granted to the 
respondent the properties were handed over to 
her. The order.granting Probate was, however, 
reversed on appeal, and Letters of Administration 


“were granted to the appellant, who thereupon 


applied by way of restitution to be put in 
possession of the moveable properties which had 
been handed over to the respondent: 
- Held, that as the properties had never been in 
the possession of the appellant and were never 
taken away from him, possession of the properties 
could not be restored to him by way of restitution. 
[p. 572, col. 2.] 

Appealagainst an order of the District 
Judge, Bankura, dated the 9th April 
1923. 


Babu Dwarkanath Chakarabarti (with 


. him Babu Bimala Charan Deb), for the 


Appellant. 

Dr. Dwarkanath Mitter (with him 
Babu Phanindra Nath Das), for the 
Respondent. 


.JUDGMENT.—We do not think 
that this is a case in which restitution ^ 
can properly be ordered. 

It appears that the appellant applied 
for Letters of Administration to the estate 
of one Mandakini Debi, and the re- 
spondent set up & Will of the deceased. 
'The. moveable properties in- dispute were 
at that time in the possession of the 
respondent. The Court appointed a 
Commissioner to make an inventory of 
the properties, and in the course of 
the proceedings she set up a title to 
many of the properties as belonging 
to ‘herself. An inventory was made by 
the Commissioner and the properties 
were locked up in a room under seal, 
the keys remaining with the Commis- 
sioner. Letters of Administration were 
granted to the appellant and Probate 
of the Will was refused to the respond- 
ent. On appeal by the respondent 
to the High Court the decision of the 
District Judge was reversed and Pro- 
bate of the Will was ordered to be 


‘granted to the respondent. She then 
applied for removal of the seals and 


for delivery ofthe properties belonging 
to the deceased under the» terms of 
the Willto her, and the District Judge 
made; an: order accordingly. The order 
of the High Court granting ' Probáte 
was, however, reversed by His Majesty 
in. Council, The Letters of Administra-. - 
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tion io the appellant were thereupon 
yestored, and the appellant applied for 
restitution of the properties to him. 
That has been disallowed by the Court 


below, and the appellant has preferred 
is appeal. 
Mood 144 of the Civil Pro- 
cedure Code provides that where and 
in so far a decree is varied or revers- 
ed, the Court óf first instance shall, 
on the application of any party entitl- 
ed to any benefit by way of restitution 
or otherwise, cause such restitution to 
be made as will, so far as may be, 
lace the parties in the position which 
they would have occupied but for such 
decree or such part thereof as has been 
varied or reversed. In the case of Jat 
Berhma v. Kedar Nath Marwari (1) the 
Judicial Committee observed:— ‘Tt is 
the duty of the Court, under section 144 
of the Civil Procedure Code, to ‘place 
the parties in the position which they 
would have occupied, but for such decree 
or such part thereof as has been varied 
or reversed.” Nor indeed does this duty 
or jurisdiction arise merely under . the 
saidsection. Itisinherentin the gene- 
ral jurisdiction of. the Court to act 
rightly and fairly according to the 
circumstances towards all parties in- 
volved. As was said by Cairns, L. C. 
in Rodger v. Comptoir d'Escompte de 
Paris (2): ‘One of the first and highest 
duties of all Courts is to take care that 
the act of the Court does no injury to 
any of the suitors, and when _the ex- 
pression the act of the Court is used, 
it does not mean merely the act of 
the Primary Court, or of any inter- 
mediate Court of Appeal, but the act 
of the Court as awhole, from the lowest 
Court which entertains jurisdiction over 
the matter up to the highest Court 
which finally disposes of the case. 
Now in the present case, the prop- 
erties were never in the possession 


($) (1871) 3 P. C. 405; 40 L. J. P. O. I; 24 L. TT. 
i1: 19 W, R. 449; 7 Moo. P, C. (N, 5) 314; 17 E, R. 
0, 
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of the appellant, they were not taken 
out of his possession and made over 
to the respondent under any decree or 
order of Court. They were in the pos- 
session of the respondent at the time 
and it was because the respondent had 
opposed the Commissioner in making 
an inventory of the articles that they 
were locked up in a room under seal, 
the keys remaining with the Commis- 
sioner. That custody of the Commissoner 
was removed upon the application of 
the respondent and the properties de- 
livered to her upon the application of 
the respondent when the Probate case 
was decided in her favour by the High 
Court. It is to be observed that no 
administrator pendente lite had been 
appointed by the Court. . 

. The Probate Court could .not, after 
the decision of His Majesty in Council, 
direct the properties to: be made over 
to the appellant by way of restitution, 
because they had never been in his 
possession nor taken out of his pos- 
session. The appellant is in the 
same position which he would have 
occupied but for the order of the High 
Court which has been reversed by His 


-Majesty in Council. 


The contention of the appellant in 
the Court below (and in this Court 
also), however, was that the respondent 
should be ordered to restore the prop- 
erties to the custody of the Commis- 
sioner after the disposal of the case 
by His Majesty in Council. But after 
the Probate case was decided in favour 
of the respondent the Probate Court 
became functus officio, and it could 
not resume custody of the properties 
merely because the order of the High 
Court was set aside by the Judicial 
Committee. 

The best thing would have been to: 
ascertain which properties belonged to 
the deceased Mandakini and which to 
the respondent. But the Probate Court 
cannot enquire into, nor decide, any 
question of title to the properties, and 
the question must be decided in other 
proceedings. i 

The respondent, it appears, had fur- 
nished security for Rs. 7,500 to cover 
the value of the moveable properties, 
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In all these circumstances we are 
unable to hold that the Court below 
was -wrong in refusing restitution to 
the appellant as prayed for by him. 
The appeal is accordingly dismissed, 
each party bearing its own costs in 
both Courts. 


Z. K. Appeal dismissed. 





OUDH JUDICIAL COMMIS- 
SIONER'S COUR'. 

First CIVIL APPEAL No. 23 or 1923. 
October 24, 1923. 
Present:—Mr. Dalal, J. C. 
SAHDEO- —DEFENDANT—AÀ PPELLANT 
versus 
RAGHUBAR AND ANOTHER—PLAINTIFFS 

E —RESPONDENTS. 

Pleadings and procedure—Court, duty of— 
Trespasser—Damages, claim for—Proof. 

In deciding a suit Courts should confine them- 
selves to the pleadings ofthe parties and should 
not usurp the functions of the Kadi of old who 
sat under a tree and dispensed natural justice 
without being hampered by any pleadings or 
evidence. [p. 573, col. 1.] 

Where damages are claimed from a trespasser 


all items of damage must be clearly proved and 
cannot be guessed at. [p. 574, col. 1.) 


Appeal against a decree of the Sub- 
ordinate Judge, Unao, dated the 28th 
February 1923. 

Messrs. Ram Bharosay Lal and Raj 
Narain Shukla, for the Appellant. 

Mr. Mohan Lal Tewari, for 
spondent No. 1. l 

JUDGMENT.—It is much to be 
desired that Subordinate Civil Courts 
should confine themselves to the,plead- 
ings of parties and not usurp the func- 
tions of the Kadi of-old, who sat under a 
tree and dispensed natural justicg with- 
out being hampered by any pleadings or 
evidence. The case of the plaintiffs was 
simple enough. They came to Court 
alleging that the defendant was either 
their lessee or a usurper (vide paragraph 4 
of the plaint). Besides a claim for posses- 
sion the plaintiffs desired payment of 
rent and.damages for loss caused to the 
house and machinery in suit. The de- 
fence was that the defendant had ae- 


Re- 
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tually purchased both the house and the 
machinery. The learned Subordinate 
Judge through some special power of 
divination held not only that the parties 
were partners but further that the agree- 
ment between them was to divide profits 
half and half. Not being possessed of 
such powers myself, I shall take upon 
myself the common or garden function 
of examining the pleadings and deciding 
accordingly. | 

It has been held by the learned Sub- 
ordinate Judge, and there is no appeal 
from the finding, that the defendant was 
not a lessee of the plaintiff. That por- 
tion of the plaintiffs’ claim must be put 
out of consideration. The defendant is, 
therefore, a usurper or a trespasser when 
the defence is not believed that the 
defendant was a purchaser. The only 
one point which I have to determine in 
this appeal is the amount for the payment 
of which defendant is liable as à trespas- 
ser. There is ample evidence to prove 
that the trespass came to an end on the 
12th of November 1919. The building fell 
and the machinery was damaged sub- 
sequent to that date, but the defendant 
cannot be held liable for damages which 
accrued subsequent to the termination of 
the trespass. The learned Subordinate 
Judge in this connection has made an- 
other guess at truth by saying that sub- 
sequent to 12th November the defendant 
probably made some representations to 
the Deputy Commissioner which led to 
that officer taking possession of the key 
of the building. It appears that the 
plaintiffs.attempted to press a false case 
in the Civil Court for recovery of rent 
from the defendant. The suit was dis- 
missed in the First Court and in the 
Appellate Court it was withdrawn by the 
plaintiffs on 29th July 1920 with. per- 
mission to bring a fresh suit on the same 
cause of action. Thus the plaintiffs kept 
the matter hanging until they brought 
the present suit on the same cause of 
action with other causes of action, which 
they alleged accrued to them subsequent- 
ly. On 10th November 1919 they moved 
the Deputy Commissioner. of Unao to 
have the building opened. It was on 
their motion, and not on any action 
taken by the defendant that the execy- 
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tive officer interfered in this matter. 
The keys were handed over by the defend- 
ant to the plaintiffs. It does not appear 
what happened subsequently, but on 13th 
November the Deputy Commissioner 
passed an order that the keys shall be 
kept with the Nazir and both parties 
signed this order. 
the trespass by the defendant ceased and 
there is no evidence on the récord 
beyond the probability urged by the 
learned Subordinate Judge outside the 
pleadings and without any mention 
thereof in the plaint that the defend- 
ant moved the Deputy Commission- 
er to keep charge of the keys him- 
self. It is obvious from the proceedings 
that the Deputy Commissioner 
_charge on the motion of the plaintiffs 
and not on the motion of the defendant. 


: The trespass by the defendant ended on. 


10th November 1919 and he could not 
be held liable for any damages caused 
‘subsequently. Whether the plaintiffs 
themselves took .possession or they 
placed the Deputy Commissioner in pos- 
session the defendant is in no way con- 
-cerned with what happened subsequent 
to 10th November 1919. 

The question, therefore, is what was 
the damage caused up to 10th November 
1919. There. is a note made by the 
Deputy Commissioner on that date: 
“The place was open and the machinery 
found tobe badly rusty.” The defend- 
ant is certainly liable for permitting 
the machinery to be rusty while he was 
~a trespasser and for nothing else. There 
is no evidence whatever that the defend- 
ant made any profit during ‘the time 
of his trespass or he could have made 
any profits if he had acted with due 
diligence. All items of damages must 
be clearly proved and cannot be guessed 
at. There was machinery in the building 
"worth about Rs. 2,400 and it will be 
fair to allow 10 per cent. of that sum 
to putit in proper order when it got 
rusty. lassess the damages at Rs. 240. 

The question here is only as to the 
damages as.no appeal ismade against 
the lower Court's decree for possession 
‘in favour of the plaintiffs. I reduce the 
amount of damages to Rs. 240 and direct 
the parties to receive and pay costs in 
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both Courts on this particular relief ac- 
cording to their success and failure. 
Z. K. Order accordingly. 


-CALCUTTA HIGH COUR. 
APPEALS FROM APPELLATE DEcREES Nos. 
1121 AND 1123 or 1922, 
November 21, 1993. 
Present:—Mr. Justice Walmsley and 
Mr. Justice Suhrawardy. 
MAHMUD SHEIKH AND ANOTHER— 
DEFENDANTS—APPELLANTS 


versus 
Messrs. KANKINARAH Co. Lrp.— 
PLAINTIFFS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. II, 
paras. 5 (2), 15—Arbitration—Refusal of arbitrator 
to act—Appointment of arbitrator without inter- 
vention of Court—Consent of  parties—Award, 
validity of. 

The foundation of proceedings by arbitration is 
the consent of the partiesto a decision by an 
extra-judicial tribunal, and where there is such 
consent, the mere omission tomove the Court 
under paragraph 5 (2) of Schedule II to the Civil 
Procedure Code, would not render the award a 
nullity. [p. 575, col. 2.] 

Anaward can be set aside only on one or 
more of the grounds mentioned in paragraph 15 of 
Schedule II to the Civil Procedure Code. [ibid:] 

The parties to a suit referred certain matters to 
the arbitration of three named arbitrators. One of 
the arbitrators refused to act and the other: two, 
with the consent of the parties, co-opted a third 
arbitrator and the three arbitrators then made 
an award, which was objected to by one of the 
parties on the ground that the third arbitrator 
had been co-opted without the intervention of the 
Court : - 

Held, that the parties having consented to the 
co-option of the third arbitrator, the omission to 
follow the procedure laid down in paragraph 5(2) of 
Schedule II to the Civil Procedure Code did not 
vitiate the award. [p. 575, col, 2.] 

Appeals against the decrees of the 
District Judge, 24-Parganas, dated the 
24th of April 1922. . 

Dr. Sarat Chandra Basak and Babu 
Gopal Chandra Das, for the Appellants. 

Babus Surendra Chandra Sen and 
Dwijendra Nath Mookerjee, for the Re- 


spondents. : 
JUDGMENT. 
Walmsley, J.—These two appeals 


arise from two suits for ejectment. After 
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some adjournments the parties came to 
an agreement that the defendants should 
vacate the lands in suit, on compensation 
. being paid to them for building and 
that ‘the sum to be paid by way of com- 
pensation should be fixed by three in- 
dependent gentlemen mentioned in the 
petition of compromise. The Trial Court 
thereupon referred the question of com- 
pensation to the arbitration of these 
gentlemen. One of them, however, 
refused to act and the other two co-opted 
another member, and these three proceed- 
ed to make an award. On receipt of the 
award, the learned Munsif made a decree 


in accordance therewith, in spite of obj ec- . 


tions by the defendants. The objections 
were four in number and they have been 
set out in the Munsifs judgment. No- 
thing has been said to us about the first 
and second, so I do not refer to them. The 
third related to the fact that when Babu. 
Ramgopal Bhattacharja refused to act, 

‘the other two co-opted Dr. Brojo Raj 
Ghosh without the intervention of the 

. Court. The fourth was that the arbi- 
trators were to make a valuation for the 
consideration of the Court along with 
other evidence. 

Against the Munsifs decrees the de~ 
fendants preferred appeals, and the 
learned Judge has held that no appeal 
lay. The only argument addressed to 
him on behalf of the defendants was 
that the so-called arbitrators were merely 
to submit to the Munsif their estimate 
‘of the proper value of the building. The 
learned Judge overruled this argument, 
and I think “he was. right in doing so. 
The terms of the compromise and of the 
reference are quite clear. 

Before us, emphasis was leid on ihe 
third objection. It is admitted that the 
objection was not specifically set out in 
the grounds of appeal to the District 
Court and in this Court, but it is said 
that the general ground. that the decree 
was not in accordance with the provi- 
sions of the Code is wide enough to cover 
it. It is also admitted that the objection 
does not appear to have been pressed 
before the Judge, but again it is said 
that the obj ection raises a pure question 
of law and can be taken at this stage of 
“the case. 
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“I do not think it necessary to attach 
weight to technical objections . against 
the consideration of tbe defendant's 
argument. 


It is undoubtedly true that one gentle- 
man was in the petition of compromise 
and the reference, but that another 
gentleman actually served on. the Board 
of Arbitrators and joined in making the 
award. From the Munsifs judgment it 
appears that the defendants did not at 
first say that the substitution of Dr. 
Brojo Raj Ghosh was made without their 
consent. 'They confined themselves to 
the technieal ground that the substitu- 
tion had not beeh made by the Court. 


.At a later stage they said it had been 


made without their consent and the 
Munsif said that he did not believe them. 
That finding of fact was not challenged 
in the Court of Appeal and it must stand. 

The position then is that a change in 
the personnel of the arbitrators was made 
with the approval of the defendants but 
without the intervention of the Court. 
It is urged that this is a defect which 
strikes at the root of arbitration. I can- 
not accede to this proposition. The 
foundation of proceedings by arbitration 
is the consent of the parties to a deci- 
sion by an extra-judicial tribunal and I 
am satisfied that there was such consent, 
I cannot adopt the view that the omission: 


“to move the Court under section 5 (2) of 


the Second Schedule to the Civil Pro- 
cedure Code rendered the award a null- 
ity. Asan award it could be set aside 
only on one or more of the grounds 


. mentioned in section 15 and it is not 


alleged that any of those grounds exist. 
Thold, therefore, that the Munsif's decrees 
on the award were good decrees, and the 
lower Appellate Court was right in hold- 
ing that no appeal lay against the 
decrees. No appeal lies to this Court, 
and, therefore, these appeals must be dis- 
missed with costs. 


Applications under section 115 of the 
Code were presented by. way of alter- 
native and Rules were issued. on them. 
'The facts, I have mentionéd, show that 
there is no reason for us to make use of 
our diseretionary powers for the benefit 
of the defendants. The Rules are also 
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| dismissed, but without any order as to 
costs. ` 
Suhrawardy, J.—I agree, 


Z. K. Appeals dismissed. 


PRIVY COUNCIL. 

APPEAL FROM THE Patna HIGH Court. 
June 26, 1924. 
Present:—Lord Shaw, Lord Blanesburgh 
and Mr. Ameer Ali. 
Maharajadhiraj Sir RAMESHWAR 
SINGH BAHADUR-—DszocnsE-Horpzn— 

^. APPELLANT 
. VETSUS 
HITENDRA SINGH AND OTHERS— 


J UDGMENT-DEBTORS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908) s. 1I— 
Jixecution proceedings —A ppointment of Receiver 
— Consent order—Stay of execution—Res judicata 
—Decree-holder, position of. f 

The judgment pronounced in an execution 
proceeding is as binding between the parties and 
those claiming under them as an interlocutory or 
final judgment in a suit is binding upon the 
parties, The binding force of such a judgment 

7 depeads not upon a statutory law but upon 
general principles of law. [p. 580, col. 2.] 

Ram Kirpal v. Rup Kuari, 6 A. 269; 11 I. A. 37; 
£ Sar. P. O. J. 489; 3 Ind. Dec. (N. s.) 718, George 
‘Henry Hook v. The Administrator-General of 
Bengal, 60 Ind. Cas. 631; 48 ©. 499; 19 A. L. J. 
366; 40 M. L. J. 423; 29 M. L. T. 336; (1921) M. W. 
N.313; 33 C. L. J. 405; 3U. P. L. R. (P.C) 10 
23 Bom. L. R. 648; 25 C. W, N. 915; 14. L. W. 221; 
48 I. A. 187 (P. CO), followed. 

Where execution proceedings are stayed and a 
Receiver is appointed with the consent of the 
decree-holder for liquidating debts of the judgment- 
debtor under a scheme and the power to alienate 
the properties of the judgment-debtor is also 
vested in him, the decree-holder cannot go behind 
his consent nor can he enforce his decree by 
selling the judgment-debtor's property. 

Where a consent order is obtained it always 
remains open to challenge administration there- 
under which is of such & character as either 
amounts to malfeasance, and accordingly releases 
this consenter, or, secondly has been proved by 
experience to be in substance so protracted and 
imperfect as to be futile. [p. 581, col. 1.) . 

Appeal from the decision of Mr. Justice 


Das and Mr. Justice Ross, dated the 


31st March: 1921, reported in 62 Ind.. 


Cas. 469, passed in M. A. No. 302 
of 1919, modifying an order passed by 
the Sub-Judge, Darbhanga, dated the 4th 
August 1919. 
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_ outside of the family, 
. mortgage. and money decrees existing’ 
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Messrs. De Gruyther, K. C., and Abdul 
Majid, for the Appellant. 

Sir G. Lowndes, K. C., and Mr. B. Dube, 
for the Respondents. l 


JUDGMENT. 

Lord Shaw.—These are two consoli- 
dated appeals from one judgment and 
two decrees of the High Court of Judi- 
cature at Patna, dated the 31st -March 
1921. They partly affirmed and partly 
reversed a judgment and decree, dated 
4th August 1919, of the Subordinate 
Judge at Darbhanga. - 

The appellant is the Raja of Dar- 
bhanga. The respondents are members 
of the junior branch of the Raja's 
family. As such they arein possession 
and enjoyment of certain babuana im- 
moveable properties, which were the 
subject of:a babauna grant made by 
the head of the family many years ago. 
Certain mortgages were granted to the 
appellant as well as to certain persons 
and there were 


against the respondents to such an 
amount that it was thought expedient 
that a Receiver of the mortgaged prop- 
erties should be appointed, 

Upon the 2nd February 1910, the 
judgment-debtors accordingly filed a 
petition for the appointment of Receiver, 
On the 12th of the same month the 
appellant, the Raja, by his application 
consented to the appointment. Follow- 
ing upon these proceedings, the Subor- 
dinate Judge of Darbhanga, on the 9th 
April 1910, made an order appointing 
a Receiver, and, on the 14th of the 
month, a Receiver was’ appointed on six 
months’ probation. 

The terms of the appointment and its - 
scope, together with the terms of the 
consent of the Raja appellant, will 
be ‘presently referred to, but it is con- 
venient fo note certain subsequent dates 
of the proceedings. It appears from these 
sufficiently evident, that, upon various 
important, occasions in. the history ` of 
these transactions, the Raja, having first . 
consented to the appointment and ad- 
ministration by a Receiver, endeavoured 
to resile therefrom by various applications 
to the Court, Uer NIS 
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The appointment of the Receiver 
having been made in April 1910, the 
Raja, so early as September following 
applied for the discharge of the Receiver. 
In February, 1911, his application hav- 
ing been .considered, was dismissed. 
He appealed in April, made an affidavit 
in May, and upon the 7th June 1911, 
the High Court made the consent decree, 
the purport and scope of which are now 
in issue. 

The appellant, notwithstanding the 
consent decree of the 7th June 1911, 
still. continued to make applications to 
the Court substantially to destroy the 
&dministrationship of the Receiver, one 
of his objects being.to compel sales of 
certain property after mentioned. On 
the 25th July 1914, he applied for the 
discharge of the Receiver to the Subor- 
dinate Judge. The whole case was 
considered, ‘and the Subordinate Judge 
dismissed the application on ‘the 6th 
July. No appeal was lodged 
against this dismissal, and the judgment 
became final. 

On the 26th January 1917, the Raja 
made a further application to the Sub- 
ordinate Judge in the same sense, to 
discharge the Receiver and generally 
for the same objeets as before. In April 
the Subordinate Judge dismissed his 
application, and on the 20th June 
1918, the High Court dismissed his ap- 

eal. . 

j The ink was hardly dry on this deci- 
sion of the.High Court when the Raja 
made his present application of the 23rd 
July 1918, again for the same purpose 
and on the same grounds. On the 4th 
August 1919 the Subordinate Judge 
made a decree partly allowing the Raja’s 
claim, but upon the 31st March 1921 
the claim was dismissed by the High 
Court. It is this claim which has betn 
strenuously argued at their Lordships’ 
Bar. ; 

Their Lordships are happy to record 
that notwithstanding this ‘protracted 
period of litigation at the instance of 
the Maharaja for the purpose. of de- 
stroying the receivership, the administra- 
tion of the Receiver .has proceeded 
steadily and: to the satisfaction of the 
Oourt below, and with apparently great 
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advantage to the interest of this family 
estate. The Board does not enter upon 
details, but, speaking generally, may 
observe that there is no suggestion made, 
or apparentiv possible, of any kind of 
maladministration; that a scheme ap- 
proved by the Court under which the ac-, 
counts of the estate have been regularly 
submitted to and approved by the Court, 
has been worked out most capably ; 
and this with, in the opinion of their 
Lordships, satisfactory and notable 
success, 

In the course of the proceedings of 
the Court below, a view was expressed 
on the topic of res judicata, which, it 
was argued, was too absolute in its, 
terms and would, it was urged, exclude 
the appellant too completely from ali 
remedy open to him as a judgment-, 
creditor. Conseqnently—and this appeared 
to their Lordships to be the substance 
of the complaint of the appellant—the 
previous pronouncements were, it was 
argued, really to the effect that 
the Receiver, in his administration, 
was precluded from all power of 
selling even if good occasion or 
opportunity: arose, any part of the estate 
under mortgage, and was tied up to 
freeing the properties from mortgage-, 
debt out of annual income alone. If 
these reasons be the true reasons for. 
the appeal, then the appeal may be at 
least intelligible. They will be presently 
dealt with. But they did not affect the 
substance of the difference between the 
parties nor did they, in the judgment 
of the Board, enter into the substance. 
of the determination of the rights of 
parties contained in the decree of the 
High Court under appeal. 

It is now important to, determine the 
point and scope of the consent given 
by the Raja to the receivership on 
the 12th February 1910. It was in these 
terms :— 

“That your petitioner has no objection 
to the appointment of a Receiver, as 
prayed for by the applicants, afd submits 
that a proper and representative man 
be nominated for the purpose.” 

The Receiver was appointed accord- 
ingly. It is noticeable that the petition, 
for the appointment, after setting out 
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that several. decrees of the Maharaja 
Bahadur have been executed and some 
' of the properties attached and adver- 
tised for sale and objections lodged, 
goes on to state that “if some kind of 
arrangement be made the amount due 
under all the decrees which will be 
considered as legally due may be made 
up gradually"; and the prayer of the 
petition is “ that a Receiver may be 
appointed by the Court for the entire 
estate of your petitioners and the legal 
debts may be paid gradually through 
the Receiver.” 

It was to this appointment “as prayed 
for by the applicants” that the appellant 
consented, and administration bya Re- 
ceiver was accordingly begun. 

It is now necessary, however, to record 


with precision the actual terms of the 


appointment, in so far as the Receiver's 
powers are concerned, as contained 
in the order of the Subordinate J udge of 
Darbhanga on the 14th April 1910. The 
terms are as follows :— 

“J. He shall have all such powers 
“as to bringing and defending suits 
and for .the realisation, management, 
protection, preservation and improve- 
ments of the property, the collection 
of the rents and profits thereof, the 
application and disposal of such suits 
and property, and the execution of 
documents: as the owners themselves 
have. 

2. He shall get 2 per cent. upon his 
collection as. his remuneration, which 
Shall not exceed Rs. 300 per month. 

3. He shall furnish security to the 
extent of Rs. 10,000 and shall duly 
account for what he shall receive in 
respect of the property. 

4. He shall submit his accounts in 
Court every month. 

5. He shall pay Rs. 10 per cent. on 
the collection, but it will not exceed 
Rs. 1,200 for the maintenance of the 
l Babu ; Rs. 250 to each of the four 
brothers ; Rs. 50 to each ofthe sons of 
Amarendrg Babu, and Rs. 100 to the 
widow of J ibendra, per month. 

6. He shall be responsible for any 
loss occasioned to the property by his 
wilful default or gross negligence.” 

No objection has been suggested to 
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the effect that the Receiver has acted 
in any respect improperly in regard to 
accounts, security of payments etc. The 
administration has been correct. 

The real question is as to the ambit 
of the Receiver's powers. On the 7th 
June 1911 this order was varied in these 
terms and a consent order was pro- 
nounced in these terms :— 

“By consent of parties the order of 
the Court below is varied in the manner 
folowing, namely, the Government 
Reveune and Cesses and other outgoings, 
as per’scheme framed by Court and the 
budget of the Receiver, are to be' paid 
first, and then the decrees which do 
not carry any interest, and then the 
decrees which carry interest. This order 
is made subject to the payment of allow- 
ances to the judgment-debtor. There will 
be ‘no order as to the costs of this 
Court. The Receiver will continue as 
before." 

Having heard full argument, the Board 
is of opinion that this consent order of 
7th June 1911 did not abolish or 
abrogate the powers contained in the 
decree of 14th April 1910. These two 
orders must be read together. In par- 
ticular, under the. terms “realisation, 
management, protection," ete., ofthe prc- 
perties, a power of sale is not ‘taken away 
from but is still vested in the Receiver. 
And if, for instance, such & power of. 
sale had been exercised in good faith 
and in the interests of the estate, with 
the sanction of the Courts, such a trans- 
action could not have been challenged 
as ultra vires. 

But the proposition of the appellant 
is a very different one. It is not that 
the power to sell may be exercised, but 
that, although even contrary to the Re- 
ceiver's own ideas of prudence or advan- 
taee, it must be exercised; and that, if 
it is not exercised at once or promptly, 
then the basis of the receivership has 
gone and it ought to be declared at an 
end. It is further suggested that it was 
only upon such a footing that the appel- 
lant consented to the receivership being 
setup. ` 

The last contention may be disposed 
of at once. Fortunately, in the course 
of the proceedings, which | culminated 


aot 


.the properties, 
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in the consent order in June: 1911; the 


Raja filed an affidavit. The Raja's 
understanding of the circumstances is 
made fairly clear by a petition for 


‘revision presented by him on 3rd April 
1911. His understanding of the postion 


is thus narrated :— 
“3. That on.the 2nd February 1910 
the debtors applied to the Subordinate 


.Judge that a Receiver might be ap- 


pointed over their attached. properties 
and that such Receiver, instead of selling 


and from the rents and profits after 
deduction of management expenses and 
after payment ofsome allowances to the 
debtors for their maintenance, might 
pay up the decree: debts according 
to the decrees.” 

. It seems in these circumstances vain 
to deny that, in consenting to- the 
‘receivership and being a party, to the 
consent order as to’ administration, the 
Scheme of the: latter, a scheme which 
has throughout received. ihe sanc- 
tion and approval of the Court, 
was substantially this: (1) The pro- 
perty under the babuana grant was, if 
possible, to be held. together ; (2) 


| allowances were. to be madé from the 


revenue year by year to the' babuana 
holders; (3) the outside creditors should, 
‘from the revenue, be paid off and their 
decrees extinguished ; and. (4) lastly, 
with regard to the appellant's decrees, 
‘which amounted to very large sums and 
which were of two kinds, namely, 
decrees not bearing interest (amounting 
to between 8 and 9 lakhs of rupees), 
‘and decrees hearing interest, the balance 
and revenue should be applied first to 
the extinction of the former, and that 
thereafter the interest bearing decrees 
were to be extinguished. It. is, in the 
opinion of the Board, quite clear that 
this scheme of administration would 
take a good many years to complete, 
that this was perfectly well-known to: 
the Maharaja, and that the throwing 
of large blocks of property on to the 
market was not the mode of administra- 
tion which was desiréd, but that the 
gradual extinction of debt out of reve- 
nue was, if it proyed feasihle, to be 
"preferred, 
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This unde has worked well: : (1) 
Allowances of considerable amounts 


suitable to the station of the members 


of this important family have been 
made; (2) the debts of all the mort- 
gage-holders other than the appellant 
of all the outside 


(3) with regard to the’ debts due to 
the appellant, the Receiver has address- 


-ed himself with vigour to the extinction 


of these in priority to the interest 
bearing debts; (4) It appears also to 
be an admitted fact that, when the suit 
was brought on the Hth J anuary 1917, 
the management of the Receiver from 
his appointment in 1910 till the end 
.of 1916 had been so successful as to 
pay off over 4 lakhs of rupees: while 
(5) from one of the statements lodged 
in the ease, it is further apparent that 
in the next two years a sum of nearly 
1i lakhs has been paid off. This state- 
ment, without entering upon details, 
appears to represent the financial result 
with general accuracy 

The Board express no surprise at the 
reluctance of the High Court to inter- 
fere with an administration of this 
character: and, apart from the law of 
the case, which will be - presently 
referred to, at their having arrived at 
a conclusion that to abolish the receiver- 
ship and to permit the appellant to 
bring the properties to sale under the 


-execution, would probably accomplish the 


destruction of the babuana grants as such 
and the defeat of the object for which the. 
consent order was obtained. The Board, 
further sees no reason to throw doubt 
upon the opinion of the Receiver that 
acceleration in freeing the properties 
from debts will progressively be made. 

Enough has been said to indicate 
that, in the view of their Lordships, 
no case has been made out for either 
permitting the appellant as execution 
ereditor to proceed with the sale of the 
babuana properties under his decrees, 
or for imposing the duty of immediate 
realisation of these properties upon the 
Receiver. 

It may seem, accordingly, unnecessary 
to deal with the protracted argument 


| that was presented on the doctrine of 


| years, under 
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res judicata. Their Tiordships are in 
‘substantial: agreement with the follow- 
ing passage in the opinion of Das, Ji, 
when delivering the judgment of the 
: High Court of 31st March 1921 :— 

“The present application is an applica- 
tion by the decree-holder foran order 
‘that ‘hé-may be allowed to proceed 
With’ the sale of the properties mort- 
‘gaged: in execution of his mortgage- 
decree and with the execution of his 
decrees generally’ and for the discharge 
of the. Receiver: 
his application which resulted in the 
consent order on the 7th June 1911. That 
again was his! application which resulted 
-in-the: order passed on.the 6th July 1916. 
Tido not for a moment doubt that the 
consent. order or the order passed . by 
the’ Court: on. the 6th July 1916; will 
not’ stand’ in the way of the decree- 
‘holder if the judgment-debtors depart 
‘from: the terms. of tlie consent order; 
cbut- there. is. no suggestion that the 
&erms of the consent order are not 
scrupulously adhered to. The only 
suggestion. is: that. it will take many 
the- present scheme, to 
satisfy the decrees held by’ the decree- 
holder. That argument, in my view; 
is not admissible, since the decree-holder 
must presumably have taken that argu- 
went into: consideration when he first 
consented to the. appointment. of' the 
Receiver, and. then. to thé order passed 
ón the 7th June 1911." 

It was strongly urged that a rigorous 
construction. must be given to- the pro- 
visions of -the Civil Procedure Code 
and that the language of section 11 of 
the- Code. of 1908 could not be applied 
fo the present suit as it did not fall 
within the statutory words, "Any' suit 
6r -issue in which the matter directly 
and substantially in issue has been 
directly: and. substantially in issue in a 
former suit between the same parties... 
and -has- been heard and finally decided 
by such Court.” It seems extremely 
doubtful. whether there is any distinc- 
tion whatsoever between the present 
and the former suits. But, in the con- 
struction of this section, as was the 
ease also in the construction ofsection 
18 of the Code of Civil Procedure of: 
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1877, it has’ been long recognised that 
the principle laid down by Sir Barnes 
Peacock in Ram Kirpal v. Rup 
Kuari (1) is correct, when the learned 
Judge said :— 

“The question, if the term ‘res judicata’ 
was intended, as it doubtless was, and 
was understood by the Full Bench, to 
refer to a matter decided by a Court 


-of competent jurisdiction in a former 


suit, was irrelevant and inapplicable 
to the case. The matter decided by 
Mr. Probyn was not decided in a former 
suit, but in a proceeding of which the 
application in which the orders reversed 
by the High Court were made was 
merely a continuation. It was as binding 


“betwéen the parties and those claiming 


under them as an interlocutory judg- 
ment in a suit is binding upon the 
parties in every proceeding in that suit, 
or a& a final judgment in a suit is 
binding upon them in carrying the 
judgment into execution. The binding 


‘force of such a judgment depends not 
upon section 13, Act X of 1877, 


but 
upon general principles of law. If it 
were nof binding there would be no 
end to litigation." . 

And recently before this Board in 
George Henry Hook v. Administrator- 
General of Bengal (2) that rule was 
re-affirmed. 

There can be no real doubt that, in 
the course of the judgment in this 
case, two radical issues were definitely 
settled. First, that extinction of debt 
was part of the scheme which’ was to 
‘be gradually operative, and, secondly, 
that the appellant, under the consent 
order, was bound to this gradual pro- 
cedure. Their Lordships “accordingly 
assent to the judgment of the High 


Court in the passage above cited. 
Thate pronouncement, in their Lord- 
ships’ opinion, was not made, nor 


must it be taken, in a sense which abso- 
lutely precludes, should proper occasion 


(i) 6 A. 269; 11 a A. 37; 4 Sar. P; C. J. 480; 3 
Ind. Dee. (x. 8.) 718. 

(2) 60 Ind. Cas. 631; 48 C. 499; 19 A. L. J. 306, 
40 M. L. J. 423; 29 M. L. T. 336; (1921) M. W. N 
313; 33 C. E. J.. 405; 3 U.P. L. R. (P. C) 17; 23 
Bom. L. R. 648; 25 0. W. N. 915; 14 L. W. 221; 46 
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arise, of a-sale of the -mortgaged : proper- 
ties by the Receiver. Ifthe pronounce- 
ment has such a meaning or . effect, then 
in the opinion ofthe Board, it is errone- 
ous. 

. Upon. the topic. of .consent order their 
Lordship think that the principle to be 
applied is as. follows:— 

Where a consent order is obtained it 
always remains open to chailenge ad- 
ministration thereunder which is of such & 
character as either amounts to malfeasance, 
and accordingly releases the consenter, or, 
secondly, has been proved by experience 
to, be in „substance: so protracted and im- 
perfect.as to be futile. 

In the view of the Board both «malfeas- 
ance and futility are negatived in the 
present case. It is unhappily true that 
notwithstanding the sensible rule laid 
down by Sir Barnes .Peacock.as to inter- 
locutory..orders, there has not, in this case, 
been the end of litigation such as he 
might have ‘forecast. Probably, however, 
that end may now bein view and -the 
Receiver may be left to work-out the 
salvation of the property. 

Their Lordships, however, .take the 
opportunity of again referring to the. sub- 
. ject of realisation by sale in the present 
case of any of the properties.under mort- 
gage. 
opinion of the -Board,ultra. viris, but 
intra vires of the Receiver. .He may de- 
cline, as he has done in the -past, to put 
tha- properties to sale and it is for him to 
consider carefully the result of putting 
blocks.of property on the market. 
in his view, a sale. would be, in. certain 
conjunctures, of.advantage, then he might 
with the necessary sanction well exercise 
his power of sale accordingly. 

. Their Lordships will humbly advise 
His Majesty that the appeals should be 
disallowed with costs. 


N. H. Appeals disallowed. 
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‘SIONER’S COURT. 

Seconp Civit Appran No. 1 or 1923. 
January 24, 1924, 
-Present;—Mr. Daniels, J. ©. 
Pandit GOKUL PRASAD-—PLAINTIFF 
— APPELLANT 
versus 
. SUKRU AND QTRERS—DEFENDANTS-— 

< , RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 101— 
Mortgage-- Subsequent , mortgagee paying ojf ;prior 
charge—Charge, whether kept alive—Presiumption 
—Limitation Act (IX of 1908), Seh I, Art: 185— 
Suit by subsequent mortgagee to recover possession 
pom person claiming under prior .mortgage-- 

imitation. | 

Where it is to the interest of a .subsequent 
mortgagee paying -offa prior charge to keep the 
prior charge alive, it must be presumed, in the 
absence of -evidence-to the-contrary, that -he did : 
that which was to his interest to do. [p. 582, col. 2.] 


A suit by a subsequent mortgagee to recover 
possession of.the mortgaged property from a 
person deriving title from. the mortgagor under 
a prior mortgage is governed by Art. 135 of Sch. I 
to the Limitation. Act. [p. 583, col. 2.] 

Case-law discussed. 


Appeal against the decree .of the 
District Judge, Fyzabad, . dated the 6th 
November 1922,. confirming that of the 
Subordinate Judge, Sultanpur, dated the 
13th May. 1922. 

Mr. Bisheshwar Nath Srivastava, for 
the Appellant. 7 

Messrs. M. Wasim and, Haider Husain, 
for the Respondents. . 

JIUDGMENT.—-This is a second ap: 
peal by the plaintiff in.a suit for recovery 
of possession as a mortgages. The prop- 
erty was burdened with another mort- 
gage swhich the appellant asserts not to 
be binding on him, but in his ¿plaint 
he offered, in case it should be held 
that it was binding, to pay whatever 
sum might be found to be due. 

The facts necessary for the decision 

ef the appeal are all admitted and are 
as follows:— 
: On 28th April 1898 the predecessor-in- 
interest of defendant No. 11 and the pre- 
decessor-in-interest of defendants Nos. 12 
to 16 mortgaged their property includ- 
ing the property in suit in equal shares 
to one Ori Kalwar. The mortgage was 
usufructuary “and the mortgagee was put 
in.possession,, .. ... . i 
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On 218i February 1902 the. defendant 
No. ll mortgaged his interest to Salig 
Ram, the predecessor-in-interest. of the 
plaintiff. This mortgage also purported 
to be usufructuary, but as the property 
was ‘already in possession of . Ori 
Kalwar the plaintiff never obtained 
possession of it. l 

On I7th:May 1909 the eleventh defeùd- 
ant and the predecessor-in-interest 
of defendants Nos.,12 to 16 executed a 
a third mortgage of the same property 
as was covered by the mortgage of 
1898 in favour ofthe defendants Nos. 1 
to 10° or their predecessor-in-interest. 
This. also was a usufructuary mort- 
gage, and Rs..6,000 of the consideration 
was left with the mortgagee for payment 
“to, Ori Kalwar in satisfaction of the 
mortgage of 1898. On 26th June 1909 
the -mortgagee paid the. sum .due 
to Ori under the first mortgage and 
obtained possession of the property. 
- On 14th June 1911 the plaintiff filed 
the present suit against all the defend- 
ants for possession of the share of his 
füortgagor, tlie defendant No. ll, on the 
basis of the mortgage of 21st February 
1902." - 

‘ The -suit has been dismissed by both 
the Courts below. The findings of the 
P»wer Appellate Court are:— 

(1) That the answering defendents 
are entitled to priority over the 
plaintiff by reason of having redeemed 
the mortgage in favour of Ori Kalwar. 

-. (2) That the suit is barred by limita- 


tion. ; a^ 
..(8). That the mortgage in the plaint- 
iffs favour, namely, Exhibit 2 is not 
proved. . M 

` Of course if there isa finding of fact 
that the mortgage on which the plaint- 
iff sues is not proved there isan end 
of the case and there is no need to 
consider any thing further. The diff- 
culty is that Exhibit 2 which the 
learned Judge speaks of in his finding, 
is not the mortgage in suit, but a deed 
cof further charge in favour of the 
plaintiff's predecessor as to which evi- 


dence was given at the trial but which, 


is not in controversy. The respondents 
contend. that .this.is-a mere clerical 
error and that the finding. really relates 
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to the deed:in suit. I am not sure: 
that this is the case. Some of the evi- 
dence to which the learned Judge 
refers in support of the finding, e. g, 
the fact that one attesting witness does' 
not even know who the second attesting 
witness: was, refers to Exhibit 2 and 
not to the deed in suit which was Ex- 
hibit 1: There was also direct statement 
of this witness in cross-examination that 
the signature of the executant and of 
the other attesting witness on Exhibit 2 
were not affixed in his presence. No 
similar question was put to him regard- 
ing Exhibit 1. It seems to me, there- 
fore, that the learned Judge in arriving 
at this finding was under an erroneous 
impression that Exhibit 2 was the deed 
in. suit and that he arrived at this find- 
ing on this basis. The Trial Court had 
found the deed proved and if there is 
no finding of the lower Appellate Court 
to the contrary, there is ho reason for 
disturbing this finding. ^ 

On the first issue the appellant's con- 
tention: is that where the amount of a 
prior charge is left with a subsequent 
mortgagee for payment to the prior 
mortgagee and he pays it according -to 
the stipulation in the deed he pays it 
merely as agent of the mortgagor and 
is not subrogated to the rights of the 
prior mortgagee. This is a position 
from which I emphatically dissent. One 
or two insolated decisions, e. g., Maharaj 
Singh v. Balwant Singh (1), can be cited 


‘in favour of it and there is a dictum 
-of a Judge of this Court in Raghubar 


Dayal v. Bishambhar Dayal (2) in favour 
of it but the weight of authority- is 
strongly against it and itis consistent 
neither with section 101 of the Transfer 
of Property Act nor with the principle 
repeatedly laid down- that where it is to 
the interest of the subsequent mortgagee' 
to keep the prior charge alive it must 
be. presumed in the-absence of proof to 
the contrary that he did that which 
was to his interest todo. When a per- 
son advances money on a mortgage of 
property already hypothecated the, nor- 
mal procedure is that adopted in this 

(1) 28 A. 508; 3 A. L. J. 274; A. W. N. (1908) 117. 

(2) 53 Ind. Cas. 572; 22 O. C. 171 at p. 179; 6 O, L, 
J. 646; 1 U. P. L. R. (O.) 77. 


Vol, 8T] 

GOKUL PRASAD V, SUKRU. 
case. The amount ofthe prior charge is 
shown as a part ofthe mortgage-money 
advanced on the latter mortgage and it is 
stated in the deed that it has been left 
with the mortgagee to discharge the 
prior encumbrance. This doesnot mean 
that the mortgagee, if he discharges the 
prior encumbrance, does not intend to 


keep it alive against an intermediate mort-. 


gage. As the Privy Council has said 
in Gokul Das Gopal Daus v. Puran Mal 
Premsukh Das-(3) the intention to keep 
a prior mortgage alive in India is never 
formally expressed in the latter deed.. 
It is clearly to his interest to do so and 
no one in his senses would consent to 
pay a large sum of money to extinguish 
& prior charge with the intention that 
his rights should still be postponed to 
those of the intermediate charge-holder. 
There are also numerous authorities 
in support of this view. In Mohammed 
Ibrahim Hossain Khan v. Ambika 
Pershad Singh (4) whieh is a Privy Coun- 
cil case, the later loan was, as here, 
borrowed for the express purpose of 
paying off the earlier deed. It was held 
that in paying it off the mortgagee 
intended to keep the prior charge alive 
for her benefit and that she thereby 
obtained: priority over the intermediate 
mortgagees. Dinobundhu Shaw Chow- 
dhry v. Jogmaya Dasi(5) is an earliar 
Privy Council case to the same effect. 
In this case asum of Rs. 40,000 was 
advanced for the purpose of paying off 
two earlier mortgages and it was held 
that the intention of the parties was 
to keep the prior charge alive, and that 
it was in fact kept alive for the benefit 
of the later mortgagee even though 
the earlier mortgage was actually paid 
off by the mortgagor with the money 
advanced to him for 
is unnecessary to multiply authorities 
but I may note that the general rule 
has been laid down in another case 


'(8)10 C. 1935; 11 I. A. 126; 8 Ind. Jur. 396; 4 
Sar. P. C. J. 513; 5 Ind. Dac. (x. s.) 692 (P. C.). 

(4) 11 Ind. Cas. 496; 39 C. 527; 11 M.L.' T. 265; 
(1912) M. W. N. 367; 9 A. L. J. 332; 14 Bom. L. R. 
230; 16 O. W. N. 505; 15 C. L. J. 411; 22 M. L.J. 
468; 39 I. A. 68 (P. C). 

(5) 29 C. 154; 12 M. L. J..73; 4 Bom. L, R. 238; 29 
I. 4,9; 6 C, W, N. 209 (P, CO), 
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of this Court, -Bibit Jai Kishori v. 
Mohammad | Al Mohammad Khan 
(0) as being that one who advances 
money to pay a charge becomes in 
equity à transferee of the charge and 
intends to keep it alive. It has been 
suggested that the rule should not be. 
applied because the first and third 
mortgages though they included the 
share covered by the plaintiffs mort- 
gage, included other properties as well, 
and because both the ‘first and the third 
mortgages were usufructuary, but I am. 
unable to see that either of these cir- 
cumstances makes any differenceto the 
principle. The Courts below. were 
correct in holding that by paying off 
Ori Kalwars mortgage the defendants 
were subrogated to his rights and 


‘acquired priority to that extent against 


the mortgage set up by the plaintiff. . 

The remaining question is whether 
the suit is barred by limitation. The 
Courts below have applied Art. 135 
which in terms applies to the case. 
The appellant's argument is that Art. 135 
only applies where the suit is filed 
against the mortgagor and not against 
& person deriving title from the mort- 
gagor under a -prior mortgage. No 
such limitation is contained in the 
Article itself but the appellant asks the 
Court to infer it from the fact that the 
starting point of limitation is made to 
run from thetime when the mortgagor's 
right to possession determines. The 
argument is that if a prior mortgagee 
was in possession on the date of the 
later mortgage he might remain in 
possession for more than twelve years and 
unless the appellant’s interpretation is 
accepted the later mortgagee might 
be deprived of his right to obtain 
possession before even -that right had 
arisen. This argument contains a 
fallacy. In the present instance the mort- 
gage in favour of the plaintiffs pre- 
decessor gave the mortgagee a right 
to immediate possession of the property. 
The property being in possession of 
the person deriving title from the mort- 


_gagor it was the duty of the latter to 


recover possession from the person in 


(6) 60 Ind, Cas. 560; 70, L. J, 620, 
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possession by paying off the earlier mort- 
gageand to deliver possession to the plaint- 
iffs predecessor in accordance with the 
‘terms of the convenant enterd into 
between them. This duty is recognised 
in section 68 (c) of the Transfer of Prop- 
erty Act where failure to deliver posses- 
sion in accordance with the convenant is 
recognised as giving the mortgagee .a 
right to immediate recovery of the mort- 
age money. The fact that the property 
was in the possession of Ori Kalwar 
does not, therefore, render Art. 135 in 
any way inapplicable. As between mort- 
.. gagor and mortgagee the mortgagor's 
right to possession determined on the 
execution of the usufructuary mortgage 
in favour of the ‘plaintiff and the mort- 
gagee’s right to. possession arose on that 
date. When once limitation has begun 
to run it is not affected by the happening 
of any subsequent event and the redemp- 
tion of Ori Kalwar by the answering de- 
fendants'did not give the plaintiff any 
fresh cause of action. It is mentioned 
inthe jüdgment of the Court below that 
in the year 1914 the plaintiff brought a 
purely fictitious suit for possession against 
his mortgagor who was not in posses- 
sion without joining the defendants who 
were in possession, and obtained a decree 
under which he got formal possession. Tt 
is not seriously contended that this decree 
‘can affect the question of limitation 
against the present defendants and I 
. agree with the Court below that it does 
not do so. 

I need not refer in detail to the authori- 
ties in support of the view that Art. 135 
applies to such a case as this as they 
are all collected in Rustamji’s Limitation 
Act, 3rd Edition, under Art. 135. The 
learned Commentator states the law as 
being that Art. 135 does apply and has 
given the authorities in support of it. 
Two cases Narain Singh v. Shimbhoo 
‘Singh (7) and Durga Prasad v. Shumbhu 
Nath (8) have been cited as authorities to 
the contrary, but in neither of these cases 
is Art. 135 referred to at all. On the 
other hand there is one case of this Court 


(7) 1 A. 325; 41 A. 15; 3 Suth. P. C. J. 357; 3 Sar, 
P. C. J. 673; 1 Ind. Dec. (x. s.) 223 (P. C.) 

(8) 8 A. 86; A. W. N. (1886 )11; 4 Ind. Dec. (N. s.) 
1083, 
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which is direct authority in support of . 
the view taken by the Court below, 
Husaini v. Ram Charan (9). There is a 
similar expression of opinion by à Judge 
of the Madras High Court in Vyapuri v. 
Sonamma Boi Ammani (10). It is hardly 
correct to say, as the appellant suggests 
that this is à mere obiter dictum. The 
appeal was allowed and the suit dismissed 


'on two grounds, one on the merits ànd 


the other on the ground of limitation 
and each of those grounds could equally 
form the foundation for the decree which 
was passed. 

In the result the appeal fails and it is 
hereby dismissed with costs. 

aK C appeal dismissed. 

(9) 32 Ind. Cas. 341; 18 O. C. 980; 2 O. L. J. 488. 

(10) 31 Ind. Cas. 412; 39 M. 811 at p. 829; 29 M. L. 
re p 2 L. W. 1080; 18 M. L. T. 436; (1915) M. W, 


CALCUTTA HIGH COURT, 
Civit Rute No. 760 or 1923. 
August 6, 1923. 
Present:—Justice Sir N. R. Chatterjea, : 
Kr. and Mr. Justice Panton. 

A. J. E. ABRAHAM-—PzTITIONER 

< versus 
H. B. SOOKTAS--Orrosrrs Parry. 

Provincial Insolvency Act (V of 1920), s, 27 (2) 
—Insolvency—Order of discharge, application for 
—Hxpiry of period—Extension of time—Power of 
Court. : ; 

Under section 27 clause (2) of the Provincial 
Insolvency Act, the Court has power to extend 
the time limited for the making of an application 
for an order of discharge, even after ‘the expiry 
of the period originally fixed. [p. 585, col. 1.] 

Rule against. an order of the Subordi- 
nate Judge, Asansol, dated the 31st May 
1923. 

Mr. S.C. Chaudhuri (with him Babu 
Phanindra Nath Das), for the Petitioner. 

Mr.. P. C. Basu (with him Babus Nirode 
Bandhu Roy and Radha Gobinda Hatt), 
for the Opposite Party. 

JUDGMEN'T.—This Rule arises out 
of proceedings under the Provincial 
Insolvency Act (V of 1920). ‘The opposite 
party applied to be adjudged “an in- 
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solvent ‘and was adjudged insolvent by 
the Subordinate Judge of Asansol on 
ihe l9th September 1992, who directed 
the insolvent -to apply for his discharge 
within six months.from that date. The 
six months expired on the 18th March 
1923. On the 3rd April 1993 the in- 
solvent made an application for his 
discharge supported by an affidavit 
-explaining ‘the delay in making it. On 
the 4th April 1923 the Subordinate 
‘Judge extended the time. for making 
‘the application for discharge. That 
matter is now pending. f 

Against that order this Rule was 
obtained and it is contended on behalf 


of the petitioner that the Court had no- 


‘power under section 27, clause (2), to 
“extend the time after the expiry of 
‘the period of six months. Section 27, 
clause (2), of Act V of 1920 lays down 
‘that “the Court may, if sufficient cause 
is shown, extend the period within 
which the debtor shall apply for his 
‘discharge, and in that case shall publish 
notice of the order in such manner 
as it thinks fit.’ There is no doubt, 
therefore, that the Court has the power 
-to extend the time. The only question 
is whether it can do so after the expiry 
-of the period originally fixed. : 

It is argued by the learned Counsel 
on behalf of the petitioner that section 
43 provides that "if the debtor does 
not appear on the day fixed for hearing 
his application for discharge or on such 
Subsequent day as the Court may 
direct, or if the debtor does not apply 
for. an order of discharge within the 


period specified by the Court, the order - 


of adjudication shall be annulled, and 
the provisions of section 37 shall apply 
accordingly.” : 7 

It is urged that on the expiry of the 
period specified, adjudication becomes 
automaticelly annulled if no applica- 
tion is 'made prior to the expiry of the 
period. We have not been shown. any 
authority in support of that contention. 
It is true that section 43 provides that 
the order of adjudication shall be annul- 
led; but that seems to indicate thatit 
is to be annulled at the instance of 
the opposite party or by the Court 


itself, and does not stand. cancelled. 
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. which Nabban Sahib w 
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automatically on the expiry 
period, 

We think that under section 97; 
clause (2), the Court has the power to 
extend tlie time even after the expiry 
of the period of the order for discharge 
and the order of the Court below 
should not be interfered with. The Rule 
is, therefore, discharged with costs, 

Z, K. Rule discharged, 


of the 
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OUDH JUDICIAL COMMIS- 
- SIONER'S COURT. 
MISCELLANEOUS APPLICATION No, 7] 

: or 1994, 
March 4, 1994. 
| Present:—Mr, N eave, A. J. C, 
SANT BAKSH Anp OTHERS— 
APPELLANTS 


» versus 
Syed NABBAN SAHEB anp OTHERS 


Civil Proced: s CX ARE . 
, ure Code (/ | ; 
direi Death rendent aie 
wer mount eque. gnovance of death, 
death of 2 epode s "not Hr E for 
coLl] Stemeat ofan appeal [p, 583, 


eas eral v. Lalu, 45 Ind, Cas, 594; 210, 
Application under O. XXII, r. 9, Civil 
RUNS Code, for setting aside an order 
io passed on 22nd J anuary 
Mr. Anant Prasad, for the i A 
Mr. Manohar Lal, for Osten ae 
No. 1. 4 
J UDGMENT.—This i 
tion under O. XXI, r, 
of Civil Procedure to set 
of abatement passed on 2 
1924. The applicants file 


8 an applica- 
9, of the ate 
aside an order 
2nd of J anuary 
d an appeal in 


as impleaded ; 
respondent. He died on the” sth. of 


September 1993. No ap licati 

substitution was made [RA us p a 
of the period of three months provide 1 
in Art. 177 of Act IX of 1908 and 5: 
the 22nd of January the J udicial Gane 
missioner declared that the appeal had 


ry 
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abated as against Nabban Sahib. It is 
now contended that the applicants did 
hot hear of the death of Nabban Sahib 
till the 7th of January when a notice 
‘was served upon them in connection 
- with a cross-appeal. It appears that on 
the 12th of January they came to Court 
with an application for substitution 
but this was not presented because it 
was barred by time. The learned Pleader 
for the applicants argues that his clients 
were unaware of the change made by 
Act XXVI of 1920, and that for this reason 
his clients delayed in applying to have 
the names of Nabban Saheb’s represen- 
tatives brought on the record. It is 
obvious that the two positions taken 
up on behalf of the applicants are 
inconsistent. If they did not know that 
Nabban Saheb had died they had no 
reason for considering at all the period 
of limitation. If they were aware of the 
' death of Nabban Saheb it was their 
duty to apply as early as possible for 
the substitution of the names of his 
heirs. In any case, ignorance of the law 
can never be accepted as an excuse. The 
‘period of limitation ‘prescribed runs 


from the.date of the death and not from ' 


the date on which the opposite party 
became aware of the death. What the 
applicants are really asking the Court 
to do, is to alter the law as it stands 
and to allow (1) time to run from the 
date on which they learnt of the death 
of Nabban Saheb and (2) to extend the 
period of limitation to six months from 
90 days. In Mohamad Askari v. Lalu (1) 
it was held that a mere plea of ignorance 
of the fact that the opposite party had 
died is nota sufficient cause for setting 
aside an order of abatement. There are 
no special circumstances in this case 
which entitle the applicants to special 
indulgence. The application is dismissed. 
with costs. rene "mu 

Z. K. Application dismissed. 
(1) 45 Ind. Cas. 594; 21 O. C. 68. 
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ALLAHABAD HIGH COURT. ' 
First CIVIL APPEAL No. 116 oF 1923. 
November 21, 1923. 
Present;—Mr. Justice Lindsay and 
Mr. Justice-Sulaiman. 
Musammai ZAMANI BEGAM— 
DEFENDANT—APPELLANT 


versus f 
Khan MUHAMMAD KHAN— PLAINTIFF 
AND Musammat ASGHARI BEGAM— 
DREFENDANT— RESPONDENTS. 

Muhammadan, Law — Pre-emption —- Demands 
made before registration of sale-deed, whether 
defective. 

A right of pre-emption arises not only when an 
out-and-out sale has been completed but also when 
a complete contract of sale (without any option in 
the vendor) has been made. [p. 587, col. 2] |, 

Where, therefore, in a pre-emption suit it appeared 
that the demands necessary to be made under the 
Muhammadan Law of Pre-emption were made soon 
after the execution of the sale-deed, but before its 
actual registration. . ; 

Held, that the demands were not premature and 
defective. [ibid.] . 

First appeal from an order of the 
District Judge, Farrukhabad, dated the 
10th April 1923. 

Mr. A. P. Dube, for the Appellant. 

Mr. S. Raza Ali, for the Respondents. 


JUDGMENT.—This is à defendant's 
appeal arising out of a suit for pre-emp- 
tion. The right of pre-emption was 
originally based both on an alleged 
custom and on the Muhammadan Law. 
Both the Courts below’ have found that 
the existence of custom has not been 
established in this case. That finding is 
in no way challenged in appeal and must, 
therefore, be accepted as final. j 

On the question of the applicability of 
the Muhammadan Law the Court of first 
instance was of opinion that the demands 
required by that law were not fully. com- 
plied with. It accordingly dismissed the 
suit. On appeal, the learned District 
Judge has come to a contrary conclusion 
and Has held that there has been, no flaw 
in the performance of the necessary con- 
ditions. 

In appeal four points have been urged 
as showing that the demands were not in 
accordance with the requirements of the 
Muhammadan Law. 

The first is that the demands were made 
before the actual registration of the sale- 
deed in question, E - 


Vol, 81] 
ZAMANI BEGAM V. MUHAMMAD KHAN. 
` The second is that there was no demand 
made to the vendee. 

The third is that there was no reference 
to the first and second demands. And the 
last point is that the invocation of the 
witnesses was not made in the proper 
way. . 

It would be convenient to dispose of 
the last three points first.’ It is not 
suggested that possession of the property 
had passed to the vendees. It is, there- 
fore, obvious that the second demand 
made to the vendor was quite sufficient. 
We have had the statements of the wit- 
nesses read to us and we are satisfied that 


there was in the second demand both a. 


reference to the first demand and there 
was also an invocation of the witnesses. 
None of these three points, therefore; 
have any force. 


‘With regard to the first point it has 


been strongly contended on behalf of the 
defendant that inasmuch as under the 
‘present law no sale of immoveable pro- 
perty of the value of over Rs. 100 can be 
completely effected except under a re- 
gistered deed, the demands were prema- 


ture as they were made before the sale was. 


perfected by registration. 

This contention, however, in view of 
the pronouncement of the Full Bench in 
the case of Begam v. Muhammad Yakub 
(1) is without any force. "e 

In an'earlier F'ull Bench case reported 
as Janki v. Girjadat (2) it had been held 
that a right of pre-emption may in certain 
circumstances arise even in the absence 
of a registered sale-deed. 


In the Full Bench case in Begam v., 
: Muhammad Yakub (1) the learned Chief. 


Justice who delivered the leading judg- 
ment in the case at page 347 after point- 
ing out the various conditions required 
in order to give rise to a right of pre- 
emption, remarked:— 


t 


what was considered in Muhammadan 
Law to.be a sals upon which a right of 
- pre-emption would arise included an 
offer unconditional on the part ofthe 
vendor and made by him to the pur- 


(1) .16 A 344; A. W. N. (1894) 101; 8 Ind. Dec.’ 


(8) 224 (F. B.) 


) 7 A 482. A. W.N, (1885) 97; 4 Ind. Dec, 


(N. 8.) 749 (F, B.), 
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chaser, or intending purchaser, tó sell 
and accepted by the intending purchaser, 
although the offer and acceptance were 
subject to the exercise of an option by 
the intending purchaser, the exercise of 
which option was not à necessary con- 
dition to the right of pre-emptión arising. 
What apparently was consideréd as giv- 
ing a right of pre-emption was-either an 
absolute out-and-out sale, as English 
lawyers understand the term, or a con- 
tract of sale subject to aright of option 
in the intending purchaser which depriv- 
ed the intending vendor of any right to 
refuse to complete the sale, should the 
intending vendee exercise his option to 
pM 
his exposition of the law was accepted 

by all the other Judges except Bence: T 
who delivered a dissenting judgment. 
This case, therefore, so far as this Court 
is concerned, is conclusive authority for 
holding that a right of pre-emption arises 
notonly when an out-and-out sale has 
been completed but also when a complete 
contract of sale (without any option in 
the vendor) has been made. 

The learned Advocate for the defend. 
ant wanted to invite our attention to 
rulings of the Calcutta High Court which 
laid down a contrary proposition of law. 
On the other hand it was pointed out by. 
the learned Vakil for the respondents that 
the Bombay High Court has taken not, 
quite the same view. In view of a clear 
pronouncement by a Full Bench of this 
Court, which has been followed for so 
many years, itisunnecessary for us to con- 
sider the cases of the other High Courts 
That Full Bench case is binding on us, 
, In view of this interpretation of law it 
is quite clear that the demands which 
were made soon after the execution of 
the sale-deed though before its -actual 
registration were by no means premature 
a an s ; 

e result, therefore, is that the appe. 

fails and is hereby dismissed with a 

K. 8. D, Appeal dismissed, 
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: OUDH JUDICIAL. COMMIS- 
SIONER'S COURT. | 
Cryin MISCELLANEOUS APPEAL No, 62 
oF 1923. 

March’ 24, 1924. 
Present:—Mr. Neave, A. J. C. 
SUBDHUN PANDE-—DEFENDANT— 
APPELLANT 

versus — 
MAHESH PRASAD-—PLAINTIFF— 
"RESPONDENT. | 
: Appeal, second—Finding of fact—Swit for 
declaration and in alternative for  possession— 
Possession, continuance of—~Presumption. — 

. Imanswer.to asuit for declaration-of title on 

the basis of a deed of.birt, and in the alternative 

for possession in case it should be found that 
the plaintiff Had been dispossessed, the defendant 
pleaded that plaintiff had never been .in pos- 
Bession of the land in dispute. There was no 
allegation that the plaintiff had at any time 
been dispossessed. The lower Appellate Court 
. found on the evidence that the plaintiff ‘had 
‘obtained possession of the land in dispute under the 
deed of birt and that in the absence of any allegation 
or evidence to the contrary it must be presumed 
that his- possession had. continued ever since: | 

Held, that on the facts'found the presumption 
was justified and the Dame could :not be 
disturbed.in second appeal. 

Mahomed Ali Khan v. Khaja Abdul Gunny, .9.O. 
744 (F. B.); 12 C. L'R. 257; 4 Ind.. Dec. (N. s.) 1145, 
distinguished. 

"Mr. Niamat Ullah, for the Appellant. 

Messrs, Bisheshar Nath Srivastava and 
Bijai Bahadur Tewari, for the Respond- 


ent. 

-JUDGMENT.—This appeal arises 
out ofa suit brought by the plaintiff- 
respondent for a declaration of his 
rights to certain property and 'in the 
alternative for possession. of that pro- 
perty if he should be proved to have 
been out of:possession of it. He alleged 
that Sarabjit Singh the father of defend- 
ant: No. 1 executed a deed of birt on 
the 27th June 1905 in favour ofthe 
father of defendant No. 2 by which he 
covered ith of ird of patti Chaturi Rai 
in Mouza Sagarpur and in addition Plot 
No. 285 in. another village Bhikhipur 
and that defendant No. 2 transferred 


his rights.to the.plaintiff by a deed. 


dated 19th November 1918. The plaintiff 
thus acquited the first rights created 
by the deed of 1905. 
The plaintiff further alleged that in 
consequence of some confusion which 


occurred during the mutation  pro-. 
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ceedings mutation was effected in -res- 
pect of Plot No. 285 in Sagarpurand a 
share of a patti in Bhikhipur, the two 
names being accidently transposed. < 

In 1922 the plaintiff applied for 
correction .of the khewat but the . appli- 
cation was rejected by the Revenue 
Courts and . the. plaintiff accordingly 
filed this.suit. 

_For the defendant it was pleaded .(1) 
that the father of defendant .No.1 did 
not execute the deed of birt referred .to 
and that, even if he did, it was not 
valid asit related to ancestral property 
which he had no right to transfer and. 
(2) that neither the plaintiff nor his 
predecessors-in-interest were ever in 
possession. He had,.therefore, lost. any 
title which he might ever have had. - 

The learned Munsif found in the 
plaintiffs favour on (1)-but on (2) that 
the plaintiff had not been in possession 
of theland at any time and, therefore, 
holding that he had no subsisting title: 
dismissed his suit. On appeal, however, 
the ‘Subordinate Judge took the view 
that the plaintiff must: be deemed to 
have been in possession.all along and 
remanded the suit for trial on -the 
merits. From this order the defendant 
No.3 has appealed maintaining that the 
Munsif's order was correct. 

On the face of it the finding is one of 
fact and, therefore, not open to question 
in -second appeal, but the learned 
Advocate for the appellant contends that 
the finding has been arrived at by the 
use of an erroneous legal presumption, 
the lower Appellate Court holding that 
as the plaintiff had proved his title he. 
must be presumed to have continued in 
possession to the date of the suit. He 
relies on Mahomed Ali Khan v. Khaja 
Abdul Gunny (1). In that case the cause 
of action was dispossession and it was 
held that the plaintiff was bound to 
prove possession and dispossession within 
twelve years of the date of suit. | 
In the present case, however, the plaintiff 
has denied dispossession. He has alleged 
the continued possession of himself and 
his predecessors-in-title ever since the 
execution of the birt deed and has sued 


ae Cue (Œ. Bj; 12 C. L. R 257; 4 Ind, Dec: 
N. 8.) 1145, 4 | 
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for a declaration. He has only asked in 
the alternative for possession in case if 
should be found that he has been dis- 
possessed. It was not the defendant's 
case tbat the plaintiff or his predeces- 
. Sors had ever been dispossessed but that 
they have never obtained possession. 
: The learned Subordinate Judge has 
found as a fact on the evidence of the 


patwari and certain documents that this. 


contention is wrong, and that the plaint- 
iffs predecessors actually entered into 
possession under their birt 
have continued in uninterrupted: posses- 
sion and enjoyment ever since, 

Finding as he did on the evidence 
that the plaintiffs predecessors had 
obtained possession, and in the absence 
even. of any allegation on the opposite 
side that they had been dispossessed the 


learned Subordinate Judge was justified : 


in presuming as he did’ that their pos- 
session had continued. There is no 
ground for interference with the order 


passed and the appeal is dismissed with ` 


costs. 


Z.K. Appeal dismissed. 





. LAHORE HIGH COURT. . 
SECOND Crvit APPBAL No. 1959 or 1919: 
January 23,.1924. 
Present:—Mr. Justice Abdul, Raoof and. 
Mr. Justice Martineau. 

LABH SINGH-—PLAINTIFF—A PPEL- 
f LANT 
versus 


RAM LAL-—DEFENDANT—RESPONDENT. 
Civil Procedure Code (Act. YV of 1908), s. 75, O. 
XLI, vr. 25, 28—Remand by Second Appellate Court 
: —Commission to examine witnesses—First Appellate 
Court, jurisdiction of. . 


On a remand, by a Oourt. of Second Appeal | 


to the lower Appellate Court, of certain issues 
for: trial, the latter Court resumes its, functions 
as a Court of first appeal and can appoint a 
Commissioner to examine witnesses under section 
75 of the Oivil Procedure Code. [p. 589, col. 2; p. 
590,. col. 1] 

Motising v. Sobhomal, .32.Ind. Cas..634; 9. S. L. R. 
148, followed. : ' 


Second appeal fròm a decree of the 


Additional Judge, Jullundurat Ludhiana, 
dated the 12th June 1919, ‘affirming that 
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of the Subordinate Judge, Fürst Class, 
Jullundur, dated the 28th August 1918. 


Mr. Oertel, for the Appellant. 
Messrs. Badri Das and Fakir Chand, 
for the Respondent. 


JUDGMENT.—Three issues were re- 
mitted in this case for trial. The findings 
recorded by the lower Appellate Court 
establish the following facts, namely, 
that by a family arrangement the 
plaintiff gave up his rights in villages 
Bilga, Rara:and Sambalpur and obtained 
full proprietary rights over the entire 
village Bahlolpur. Mutation, however, 
could not be effected in plaintiff's favour 
with regard to the half share in Bahlol- 
pur obtained’ under the family arrange- 
ment. Dhanpat Rai and the plaintiff 
remained: in possession of Bahlolpur as 
joint owners. On the death of Dlianpat 
Rai in 1896 Ram Lal, his son, was re- 
corded as owner qua the half share in 
Bahlolpur in the revenue papers. The- 
plaintiffs name admittedly continued re- 
corded in papers till 1915. It is found 
by the learned Judge of the Court 
below that the parties received: rent from. 
tenants.as shown in the jamabandi of 
1907-08. Upon these facts the Court has 
clearly come to the conclusion that the 
defendant had not acquired an indefeasi- 
ble title by adverse possession. 

Certain objections have been filed on 
behalf of the defendant-respondent 
against the findings returned by the 
lower Appellate Court. Mr. Fakir Chand 
in'support of those objections has raised. 
the following points :—(1) that the adop- 
tion of a daughter's son in. the Jullun- 
dur District is not justified according to 
the custom prevailing among the Jats;, 
(2), that even a gift in favour of a 
daughter's son is not justified according 
to the custom; (3) that in spite of the 
alleged. compromise between the plaint- 
iff and Dhanpat Rai the plaintiff never 
obtained mutation -in respect of the 
village Bahlolpur, and that, .therefore, 
it cannot .be said that he required any 
title under the compromise; and (4) 
that the finding of the learned Judge 
of the Court below on the question of 
adverse possession has been arrived at 
without taking into consideration the 
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entire evidence produced on behalf of the 
defendant to establish his possession. 

It is not necessary to express any 
opinion as to the validity of the adop- 
tion or the gift because the title of 
the plaintiff entirely depends on the. 
family arrangement entered into bet- 
ween -him and Dhanpat Rai. So far as- 
the title of the plaintiff is concerned, 
the argument of Mr. Fakir Chand has 
proceeded on the ground that it was 
extinguished by the adverse possession 
of the defendant. -In our opinion the 
question of adverse possession is conclud- 
ed by the finding of fact recorded by. 
the lower Appellate Court. In this view 
the appeal of the plaintiff-appellant 
should succeed and his suit should be 
decreed. . Le. 
“Mr. Fakir Chand, however, has contend- 
ed that the entire proceedings in the. 
Court below after the remand must be 
ignored for the reason that this Court. 
had remanded the issues to the lower 
Appellate Court for trial and that that 
Court had wrongly delegated its authority: 
to Mr. M. D. Malhotra, the Commissioner. 
The facts relating to this contention are 
these :— — ` E 
` On receipt of our order the learned: 
Judge of. the Court below called upon, 
the parties to produce additional evi-, 
dence. The evidence of three witnesses 
produced-on behalf of the plaintiff- 
appellant was recordéd by the learned- 
Judge -of .the Court below himself. 
It appears that after this had been 
done the parties requested the learned: 
Judge to appoint a Commissioner to record 
the evidence of the. remaining witnesses 
as their number was large. This request, 
wasaccepted by the learned Judge and. 
Mr, Malhotra was appointed the Com-, 
missoner to record the evidence of the, 
witnesses and to-send upa report. Mr.. 
Malhotra recorded the evidence of the wit-. 
nesses produced by the parties and wrote 
his report. The result of the report was’ 
against the appellant. and: in favour of. 
the .defendant-respondent. The learned. 
Judge, however, did not agree with the’ 
conclusions of tlie Commissioner and on. 
the evidénce decided the issues in favour. 
of the plaintiff-appellant, It is contended, 
that the evidence recorded by the Com-- 
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missioner ought not have been looked. at 
by the learned Judge of the Court below 
in arriving at his conclusions. The learn- 


ed Vakil has relied upon the provisions 
of O. XLI, r. 25, and the following rulings, 


. namely, Lahore Bank, Ltd. v. Lakhi Ram, 


(1) Sabri v.Ganeshi (2) and Ali Sher 
Khan v. Ahmad Ullah Khan (8) and has 
contended that the lower Appellate Court. 
had no jurisdiction to appoint a Commis-. 
sioner to record the évidence of witnesses’ 
and decide the issues. Itis, however,. 
clear that the learned Judge of the Court: 
below has ignored altogether the réport 
submitted by the Commissioner. The 
only question, therefore, that remains for 
considration is whether the Court could. 
have appointed a Commissioner to ex- 
amine witnesses. A similar question came, 
up for considration before a Division, 


‘Bench of the Judicial Commissioners’ 


Court, Sind, in the case of Motisingh v. 
Sobhomal (4). In that case what happened’ 
was that upon a remand by the Judicial 
-Commissioners’ Court in a second appeal 


the lower Appellate Court directed the: 


Trial Court to record the evidence of 
witnesses and the learned Judges held 
that the course: adopted by the lower 
Appellate Court was justified under 
r.28 of O. XLI of the Code of Civil Proce- 
dure. They observed in their judgment : 
“When the issues are remanded by. the 
Court of Second Appeal to the lower Ap- 
pellate Court for trial it seems to us that 
the lower Appellate Court resumes’ its 
functions-as the Court of first appeal and 
though it is the only Court: which can 
recórd a finding on the issues remanded, 
yet it may under rule 28 require the addi- 
tional evidence to be taken before the 
original Court." i 
Adopting the reasons of these learned- 
Judges we hold that the lower Appellate . 
Céurt in the present case resumed its: 
functions as the Court of first appeal and , 
although it was the duty of that Court.. 
to record findings on the issues itself it; 
could have appointed a Commissioner: 


(1) 19 Ind. Cas. 970; 242 P. L. R. 1913; 144 & 215" 
P. W.R, 1913; 105 P. R. 1913. - P 
2 14 A, 23; A. W. N. (1891) 205; 7 Ind. Dec. (x) 

.(3) 29 A. 660; & A. L, J. 603; A. W. N, (1907) 209, 
(H AR Ind, Oam 634; OS, LR, Bag 
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for the examination of witnesses under 
section 75, Civil Procedure Code. We 
are accordingly of opinion that the 
lower Appellate Court had jurisdiction 
io appoint-a Commissioner to record the 
evidence of witnesses. 

. We accept the appeal and setting 
aside the decree of the Court below, decree 
the suit ofthe plaintiff with costs in all 
Courts. 
. N.H. Appeal accepted. 


— ÀÀ 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Srconp Crvi ArPzAL No. 509 or 1922, 
December 12, 1923. 
Present:—Mr. Baker, Offg. J. C. 
BABOOLAL—DEFENDANT—APPELLANT 
Versus 
DHIRA-—PLAINTIFF—HRESPONDENT. 

Hindu Law—Joint family—Partition—Separa- 
tion of one member—Re-union—Burden of proof. 

Where one member of a joint Hindu family has 
‘separated, an agreement among 
members of the family to remain united or to re- 
unite must be proved like any other fact. 

Balabux v. Rukhmabai, 30 O. 725; at p. 736, 


30 L A. 130; 7 O. W.N. 642; 5 Bom. L. R. 469; : 


8 Sar. P. C. J. 470 (P. CJ) followed. 
. Appeal from a „decree of the 
District Judge, Nimar, dated the 2nd 
October 1922, confirming that of the 
- Additional Munsif, Khandwa, dated the 
3lst July 1922. 
Mr. W. R. Puranik, for the Appellant. 


Mr. S. B. Gokhale, for the Respondent. * 
JUDGMENT.—This is à suit for 


partition. The genealogy is:— 
add i 
d | AN 
Hira. Dhira Ramchand. 
(plaintiff). | 
Baboolal 
(defendant). 


The plaintiffs case is that Hira sepa- 
rated from his father and brothers in 
1909, but the rest of the family remained 
joint and he claimed a half share of the 
joint property, Defendant set up a com- 
plete partition, 
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Both the Courts below have found 
that there was no partition between 
plaintif and his father and brother 
Ramchand. Defendant makes this second 
appeal. 

It is contended on the authority of the 
Privy Council ruling in  Balabux v. 
Rakhamabai (1) that the separation of 
one member involves the separation of 
all and that plaintiff has not alleged, 
much less proved, re-union. This ruling 
is an authoritative statement of the law 
on the point which has been followed in 
many other decisions, and in spite of the 
remarks in Mayne’s Hindu Law, 10th 
Edition, page 710, as to reunion being 
a legal fiction, this ruling must govern 
the present case. The learned District 
Judge, however, has not failed to notice 
this ruling and has correctly applied it, 
and has found as a fact that the re- 
maining members of the family con- 
tinued joint. The words used by the 
Privy Council are: “an agreement 
among the remaining members of a joint 
family to remain united or to re-unite 
must be proved like any other fact," 
The plaintiff has alleged in this case 
that when Hira separated, the other 
members of the family remained joint 
and this is supported by documentarv 
evidence. The fields were in 1913 en- 
tered in the Settlement patia in the 
name of Bhau long after the separation 
of Hira, and it was only after Bhau's 
death that the fields were mutated. The 
defendant's mother mortgaged some pro- 
perty which according to ‘her fell to 
plaintiffs share. Bhau similarly sold 
property which is stated to have fallen 
to plaintiff's share. The fact of plaintiff 
living separately and having separate 
bullocks is explained by his having got 
property from his cousin by a deed of 
gift, of which he is in possession. The 
agreement among the remaining members 
of the family to continue joint is, there- 
fore, proved, 

The appeal is accordingly dismissed 
with costs. 

Z. K. Appeal dismissed. 

(1) 30 C. 7235 ab p.736; 301. A. 130; 76, W, N, 
642; 5 Bom. L. R. 469; 8 Sar, P, ©, J, 470 (P. C) 
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OUDH JUDICIAL COMMIS- 

SIONER’S COURT. 
SECOND CIVIL APPEAL No. 106 or 1923. 

: April 16, 1924. 
Present:—Syed Wazir Hasan, J. C. 

LALMAN-—DEFENDANT—À PPELLANT 

X versus 
Musammat MULLO-—PLAINTIFF 
—RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 106 
—Lease—Notice to quit, provision dispensing 
with—Tenant holding over—Notice, whether neces- 
sary. 

Where & landlord permits a tenant to hold 
over after the termination of a lease but no 
special terms are settled as to ‘the tenancy 
by holding over, the terms of the old 
lease must’ be taken to have been accepted by 
the parties for the purpose of the new tenancy 
. and where those terms included a provision 
which had the effect of dispensing with a notice 
to quit, the new tenancy can be terminated’ 
without any such notice. " 

. Khuda Bux v. Abid Husain, 3 Ind. Cas. 873; 
12 O. C. 279, followed. 

Appeal against a decree passed by 
the Subordinate Judge, Hardoi, dated the 
19th February 1923, confirming that of 
the Munsif, Shahabad, District Hardoi, 
dated the 10th April 1922. 

Mr. H. K. Ghosh, for the Appellant. 

. Mr. Niamat Ullah, for the Respondent., 


JUDGMEN'T.—This is the defend- 
ants appeal. He was let into the possession 
' of a shop belonging to the plaintiff under 
a,lease dated the.2nd October 1920. 

The term of the tenancy was for one 
year and the rent fixed for it was to be 
paid every month; in the case of default 
in the payment of rent the landlord had 
a, right to eject the tenant. The lease 
terminated on the 2nd October 1921 
but the tenant was allowed to continue 
in the occupation of the lease-hold for 
three months subsequent to the termina- 
tion. Default in payment of the rent 
due for the last. month was made by 
the tenant. The plaintiff then gave no- 
tice to quit. The tenant did not com- 
ply with the notice with the result that 
the suit, out of which this appeal arises 
was instituted, by the plaintiff against 
the defendant for ejectment. Both the 
Courts’ below have decreed the suit. 
“In the appeal before me it is urged 
that. the notice to quit was notin ac- 
cordance with law. It is argued that 
the law applicable is to be found in the 
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provisions of section. 106 of the Transfer: 
of. Property Act. It is argued that those. 
provisions will govern’ the present case. 
Section 106, however, begins with a- very 
important reservation and that is in 
favour of a contract to the contrary. In 
the present case the Court below has 
found that there is such a contract in: 
the lease of the 2nd October 1920: 
This finding is not disputed. What is 
argued is that the default arose. for. a 
period after the termination of the lease . 
and consequently- it was a case of a 
tenancy by holding over and further that 
the contract to the contrary would not 
apply to such a tenancy. 

it may be conceded that the case is 
one of a tenancy by holding over and 
it may further be conceded that the 
contract to the contrary must be found 
in the terms of the agreement relating 
to the holding over but it is common 
ground that there were no special terms 
with reference to that tenancy. It fol- 
lows that the terms of the old lease 
were accepted by the parties for the 
purpose of the new tenancy. Those 
terms will include any provision. which 
has the effect of dispensing with. the 
notice to quit. I am of opinion that 
the law was rightly stated in the deci; 
sion of the case of Khuda Bux v. Abid 
Husain (1).. 

The appeal fails and is dismissed with 
costs. 


Z. K, Appeal dismissed. . l 


. (1) 3 Ind. Cas. 873; 12 O. ©. 279: - 
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KBAMUDDI KARIKAR V. EMPEROR, . 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 245 or 1923. 
August 6, 1923. 
Present :—Sir Lancelot Sanderson, KT., - 
Chief Justice, and Mr. Justice Cuming. 
KEAMUDDI KARIKAR—APPELLANT 


; versus 
. EMPEROR-RESPONDENT. 
Penal Code (Act XLV of 1860), ss. 71, 147, 149, 
325—Rioting—Grievous hurt—Separate sentences, 
legality of. 


Where a person who is guilty of rioting is- 


also held guilty of causing constructive grievous 
hurt under section 325 read with section 149 
of the Penal Code, it is illegal under para- 
graplx 1 of section 71 of the Code, to pass on 
him separate sentences in respect of the offence 


under section 147 and the offence under section: 


i = read with section 149 of the Code. [p. 595, col, 


J 
Nilmoney Poddar v. Empress, 16 C. 442; 8 Ind, 
Dec. (N. s.) 292. followed.- 


Criminal appeal against an order of 
the Additional Sessions Judge, Dacca, 
dated the 5th March 1923. ] 

Babu Manmatha. Nath Mukerjee (with 
him Babu Jitesh Chandra Guha), for the 
Appellant. 

Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. 


JUDGMENT. 
Sanderson, C. J.—This is an appeal 
by Keamuddi Karikar, who was tried by 
the learned Additional Sessions Judge of 
Dacca and a Jury. By the unanimous 
verdict of the Jury he was found guilty of 


an offence under section 147 of the Indian: 
Penal Code and of an offence under sec- 
tion 325 read with section 149. The Jury: 


found him not guilty under section 325, 
section 304 and section 304 read with 
section 149. : 
Shortly stated, the facts were these:— 
The 
- purpose of preventing a considerable 
number of people from fishing in a certain 
tank. . In the first instance the Police 
were attacked, but the next thing that 
happened was that the people, who had 


assembled for the purpose of fishing,. 


apparently gave way and retreated. The 
allegation was that then some of the 
people, who were with the Police, and the 


Police themselves pursued the retreating: 


crowd. The deceased man, who was aged 


about sixty, fell at'the rear of the crowd, 


GIH 
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and he was so severely beaten, that he 
died on the spot. 

The accused, according to the evidence, 
was alleged to have been one of those who 
beat the deceased man. But, as I have 
already said, the Jury aequitted him of 
the charge under section 325 and also of 
the charge under section 304. The learn- 
ed Vakil, who argued the case, relied 
mainly upon an alleged misdirection as 
to the accused being a member of an 
unlawful assembly.. It is clear that the 
assembly, of which the accused was a 
member, was in the first instance a law- 
ful assembly, and that was pointed out by 
the learned Judge. But the case of the 


‘prosecution was that, after the people,’ 


who had come to fish in the tank; retreat- 


ed, and after there was no further neces- 


sity for any violence, some of those who 
formed the Police party turned themselves 
into an unlawful assembly with the 
common object of unnecessarily beating 
some of those who had come to fish: and 


the learned Vakil argued that the learned’ 
Judge had not sufficiently directed the 


Jury upon this point. : 

"The main part of the summing up in 
this respect was as follows. The learned 
Judge dealt fully with the facts: then he 
said, “Now I come to the law. The first 
charge is under section 147, To under- 
stand it. you should know section 141 
(read and explained).” 
clear that the learned Judge explained to 
the Jury what was necessary to constitute 
an unlawful assembly under section 144 
—“‘Common object is essential”, —There- 
fore, the learned Judge directed the 
attention of the Jury to the fact that a 
common object was essential: and, I find 


that in a later part of his summing up he ' 


indicated that the alleged common inten- 
tion was to beat the fishing party. Then 
he proceeded to say in his charge to the 


Jury, “An assembly not unlawful at the 
inception may become so later." Then, 


again, "illegal act by one or two not ac- 
quiesced in by the others does not change 


its character’. There, I think, the learned ` 


Judge must have been explaining to the 
Jury that if the Police party in the first 
instance constituted a lawful assembly; 
the fact that one or two of them committ- 


ed. the alleged illegal act would- not 


Therefore, it is^ 
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change tlie character and nature of the 
assembly, but that it would require five 
persons or more than five persons, who 
were actuated by a common intention, 
namely, that of beating the fishing party, 
to change the character of the assembly 
from a lawful one to an unlawful one. 

In considering the learned Vakil's point 
it must be remembered that these were 
“heads of charge" only, and it was im- 
possible for the learned Judge to write 
down everything he said to the Jury. I 
am satisfied, on the summing up, taking 
it as a whole, that the learned Judge 
appreciated the point and that he drew 
the attention of the Jury to it. 

Consequently,in my judgment, there 
was no misdirection in that respeot. 

Another point; to which the learned 
Vakil drew our attention, was that there 
. were certain witnesses who were not 
called on behalf of the prosecution; and, 
he argued that the learned Judge ought 


to have directed the Jury that they were’ 


entitled to assume from that fact that if, 
those witnesses had been called, they 
' would not have supported the case for 
the prosecution. The learned Judge did 
not say this in so many words, but in 
effect what he did say. on that point, in 
my judgment, was sufficient. 

The last point, with which it is neces- 
sary forme to deal, is the question of 
sentence, The learned Judge sentenced 
the. accused to two years’ rigorous im- 
prisonment under section 147 of the 
Indian Penal Code. He then proceeded 
to pass a further sentence under section 


895 read with section 149, namely, for . 


three years' rigorous imprisonment, and 
directed. that the sentences should run 
concurrently. : 

The learned Vakil drew our attention to 
the. case of Nilmony Poddar v. Queen- 
Empress (1). In that case the accused had 
been convicted of an offence under section 
148, and there was a further conviction 
under section 324 coupled with section 149. 
Asentence of two years’ rigorous imprison- 
ment was passed upon the appellant 
under section 148, and. a.further sentence 
of one year's rigorous imprisonment was 
passed fortheoffenceunder section 324 read 
with section 149. The learned Counsel for 


- Q)16 0. 442; 8 Ind. Dec. (x, 5) 292, 
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the Crown admitted thatthe case, which we 
are now considering, cannot be distin- 
guished in principle from the case of 
Nilmony Poddar v. Queen-Empress (1). 
The learned Chief Justice in that case 
said: “In this case the offence of volun- 
tarily causing hurt under section 324, 
coupled with section 149 of the Indian 
Penal Code, of which these appellants 
have been found guilty, is primarily 
made up of two parts, viz, (4) of their 
being members of an unlawful assembly, 
by which force and violence was used in 
prosecution of its common object, and the 
members of which were armed with 
deadly weapons; and (ii) of the offence 
of voluntarily causing hurt being commit- 
ted by two other members of the unlawful 
assembly in prosecution of its common 
object. The first of these two parts is 
itself an offence, viz., rioting, armed with 
deadly weapons, under section 148 of the 
Indian Penal Code. It is nowhere ex- 
pressly provided in law that, under the 
circumstances set forth above, the offender 
may be punished separately for the two 
offences constituted by the whole and the 
partrespectively. "Therefore, we find that 
all the conditions laid down in paragraph 
lofsection 71 of the Indian Penal Code 
are present here. Consequently the in~ 
flietion of separate punishments for the 
two offences is illegal under it." In the 
result the Court set aside the sentence 
of one years rigorous imprisonment 
passed upon the appellants under section 
324 read with section 149: In the present 
case the first conviction was under section 
147 of the Indian Penal Code instead of 
section 148 as in the Full Bench case ; and. 
the second conviction was under section 
325/149 instead of section 324/149-as in the 
Full Bench case. It being admitted that 
the Full Bench decision is applicable to. 
the present case, the infliction of separate- 
punishments for the two offences is illegal 
under paragraph 1 of section 71 of the 
Indian Penal Code. It was suggested by. 
the learned Counsel for the Crown, at one. 
time during the course of the argument, 
that there was.a difference between the. 
case; which we are now considering, and 
the Full Bench. ease, inasmuch as the 
learned Judge who tried this case directa.. 
ed that the two sentences should run 


* 
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concurrently. Ido not understand how 
that can make any difference. The 
provisions of paragraph lof section 7l' 
forbid the infliction of separate punish- 
ments for the two offences in a case to 
which these provisions apply. In this 
case the learned Judge inflicted a sentence 


of two years under section 147 and a’ 
sentence of three years under section 325- 


read with section 149 of the Indian Penal 
Code. As the learned Chief Justice said 
ini the Full Bench case "consequently 
- the infliction of separate punishments 


for the two offences is illegal under it.” 


In my judgment, the learned Judge had 
. no jurisdiction to sentence the accused 
in this case for both offences. If he had 
thought that it was mecessay that the 
accused should be punished with a sen- 
tence of three years’ rigorous imprison- 
ment, he could have inflicted a sentence 
for that period under section 325 read 
with section 149, and he need not have 
passed any sentence under section 147. 
As a matter of fact he inflicted a, 
punishment upon the accused first under 


section 147, and then proceeded to pass: 


a further sentence under section 325 read 
with section 149. In my judgment the 
sentence under section 325 read with 
section 149 should be set aside. : 
The result is that, in my judgment, 
the conviction of the accused under 
' section 147 and the sentence of two years’ 
rigorous imprisonment passed upon him 
must stand. The conviction under sec- 
tion 325 read with section 149 must also 
stand, but the sentence passed thereunder 
must be set aside. 
‘Cuming, J.—I agree generally with 
the judgment which has just been 
delivered by the learned Chief Justice. 


At the same time I desire to make it clear : 
that I am not prepared to hold . that . 


where; as In the present case, two sepa- 
rate sentences have been passed, one for 
rioting under section 147 and the other 
for constructive grievous hurt under 
section 325 read with section 149, the 


Court is obliged necessarily to maintain ' 


the one which was‘ passed first in point 
of time and to set aside the-sentence which 
came second in’ point of time. Obviously 
this might.possibly reduce the question 
as to what sentence fhe acoused would 
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get to a lottery depending on the order 
in which the Judge or Magistrate passed 
the sentences and result in a serious 
miscarriage of justice. Section 71 pro- 
vides that an accused person shall not 
be punished with the punishment of 
more than one of his offences which 
provision is obviously met by making 
all the sentences which have been impos- 
ed, run concurrently. In the present 
case I am, however, of opinion that the 
ends of justice will be met by the 
sentence of two vears’ rigorous imprison- 
ment. 
c dE. 


Order accordingly. 


ALLAHABAD HIGH COURT. - 
CRIMINAL Reviston No. 352 or 1993. 

- August 8, 1923. 
Present:—Mr. Justice Sulaiman. 
SARJU PRASAD—Appricant 
. versus 
, EMPEROR-—OrosrrE Parry. 

: Criminal Procedure Code (Act V of 1898), ss. 4 
(h), 190 (a) and 192 (1)—Report of offence by Trying 
Magistrate, whether complaint—District M agistrato, 
jurisdiction of—Transfer of case for trial to 
subordinate Court. > 

Where a Trying Magistrate after the conclusion 
of a trial submits a report to the District Magis- 
trate detailing facts indicating that a certain 
person had, in relation to the proceedings in 
the-'Trial Court, committed an offence under 
Section 193 of the Penal Code and the District 
Magistrate thereupon orders the prosecution of 
that person and transfers the case to a Magistrate . 
subordinate to him, his action is not ultra ‘vires 
inasmuch as the report to the District Magistrate 
amounts toa complaint within the meaning of 
section 4 (h) of the Criminal Procedure Code and 
the District Magistrate can take cognizance ofthe . 
offence under section 190 (a) of the Code and 
send it for trial to a subordinate Magistrate ' 
under section 192 (1) of the Code. E 

Emperor v. Sundar Sarup, 26 A. 914; A. W. N 
(1904) 99; 1 Cr. L. J. 335, referred to. ' 


Criminal revision from an' order of the 


District Magistrate, Cawnpore, d l 
the 7th April 1923. s M 


Mr. G. W. Dillon, for the Applicant 
The Assistant Government N 
for the Crown, 
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JUDGMENT.-—This is an application 
for revision from an order ofthe District 
Magistrate of Cawnpore, dated the 7th 
of April 1923. The point -urged against 
itis that this order was passed without 
jurisdiction and is liable to be set aside. 

It is not necessary to go into the 
previous-history of the litigation, and 
it is sufficient to say that while a crimi- 
nal case was pending before Mr. Christie, 
having been brought by Gauri Charan 
Misir against Shanker Prasad,an agree- 
ment was signed by Sarju Prasad (the 
present applicant) undertaking to pay 
‘Rs. 4,000 to the complainant in case the 
criminal case was withdrawn. This 
agresment was filed by Gauri Charan 
Misir. 

Lateron it was discovered that one 
word "amanat" in the document had 
been, cut out and it purports to have 
been initialled. The offence being anon- 
eompoundable one there was of course 
no compromise but ultimately the accused 
: was acquitted. M o. 

In a separate enquiry Mr. Christie 
recorded some evidence, and.then in a 
long report, dated the 18th of March 1923, 
submitted the facts of the case to the 


District Magistrate. He begins his 
report by referring to the verbal report 
which he had made to that officer 


previously, and after setting forth all 
the facts in detail, expressed his opinion 
that he was certain that the alteration 
was made after the document was filed 
in Court, and that Sarju Prasad had not 
only committed perjury but had com- 
mitted an offence 
section 477 ‘of the Indian Penal Code. 
He however made no order under section 
476 directing the prosecution of Sarju 
Prasad. 

On receipt of this report the District 


Magistrate passed the order which is - 


questioned in this revision. Under this 
order he directed the prosecution of 
Sarju Prasad on two alternative charges 
under section 193 and directed that the 
case should go to Khan Bahadur Maulvi 
Muhammad Abdul Hamid Khan for 
disposal. | 

On behalf of the applicant it is con- 
tended that the report of Mr. Christie 
does not amount tọ an order under sec- 
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punishable under. 


. figed 
tion 476 of the Code of Criminal Pro- 
cedure, and that the District. Magistrate 
had no jurisdiction whatsoever to pass 
any such order. On this hypothesis it 
is urged that the applicant cannot be 
prosecuted. i ; 

There can be no doubt that the report 
of Mr. Christie cannot, in any sense, be 
treated as an order under section 476 of 
the Code of Criminal Procedure; but at 
the same time inasmuch as it gives all 
the facts of the case and mentions that in 
the opinion of Mr. Christie, Sarju Prasad 
had been guilty of offences under sections 
193 and 477, and inasmuch as these 
facts were submitted to the District 
Magistrate, who had jurisdiction to take 
cognizance of such offences, it is clear. 
that the report falls within the definition 
of “complaint” as given in section 4 
(h) In this view of the matter the, 
District Magistrate had before + him a 
complaint made by Mr. Christie. Under 
section 190 (a) of the Code of Criminal 
Procedure, he had power to take 
cognizance of. these offences, and under’ 
Section 192 (1) he could transfer the case 
for trial to another Magistrate subordinate 
to him. Whatever the intention of the 
District Magistrate might’ have been - 
in substance, his order amounts to taking 
cognizance of the two offences and the 
sending of the case to a Magistrate ap- 
pointed by him to try it. This order, 
therefore, cannot be said to have been 
passed without any jurisdiction. So . 
long as there is either the previous 
sanction or complaint of the Court in, 
or in relation to, any proceedings in 
which Court the offence under section. 193 
of the Indian Penal Code has been 
committed, the provisions of section 195 
(1) (h) of the Code of Criminal Procedure 
are fully complied with. . : 

The first alleged offence is that Sarju 
Prasad in his statement, dated the 23rd 
of October 1922, before Mr. Christie, 
had stated that the -word “amanat,” 
had been erased by him before the 
document was put in Court. If this 
statement is proved to be false, there 
can be no doubt that the applicant 
would be guilty of an offence under 
section 193 of the Indian Penal Code, . 
The second alleged. false statement ig - 
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that he has made a false entry in the 
said document. with a view to its 
appearing in a judicial proceeding and 
caused an erroneous opinion to be 
. formed by the Magistrate in his judi- 
` cial proceeding, that is, has fabricated 
false evidence. It will be for the 
Trying Magistrate to see whether, even 
if the first charge is proved, it is 
sufficiently established that the appli- 
cant did make the false entry in the 
document with a view to its appearing 
in a judicial proceeding. It is to be 
noted that he was no ‘party to the 
proceedings in which this document 
was filed and it may be that some 
other person interested was -responsible 
for the alteration. 

~ , In conclusion I may say that the 
case is very much similar to the case 
reported in Emperor v. Sundar Sarup 
1 : ‘ 


In the view which I have expressed 
this application must be dismissed. 
‘It is accordingly rejected. 

M. A. A. Application rejected. ` 


aD 28 A. 514; A; W. N. (1994) 90; 1 Or. L.J: 


OUDH JUDICIAL COMMIS- . 
SIONER’S COURT. 
CRIMINAU APPEAL No. 6.0F 1924. 
January 29, 1924. _ 
Present :—Mr. Neave, A. J. C. 
UMRAO KHAN—Prisoner—APPELLANT 
i versus 
EMPEROR-—COMPLAINANT. . 
Penal Code (Act XLV of 1860), s. 895—Dacoity, 
participation in, proof of—Harbouring dacoits— 
Failure to give information. . 
Accused admitted that a gang of thirteen 
persons assembled at his hut at night before 
a certain dacoity was committed, that he was 
. aware of their purpose, that he did not give any 
information to the authorities, and that after the 
dacoity was over, the dacoits, or some of them, 
once more came to. his hut and told him what 
had happened. He informed the Mukhia the next 


morning and some property proved to have been. 


stolen in the dacoity was found in lahi crop sur- 
rounding his hut, which he alleged was thrown 
away by’ the dacoits when they left him as he 
hegan fo raise an alarm ; 
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' Held, that these facts were not sufficient to 
prove that the accused actually took part in the 
dacoity. : 

_Appeal against an order of the Addi- 
tional. Sessions Judge of Gonda, at 
Bahraich, dated the 15th December 1923, 


The 
Crown. 


JUDGMENT.—The appellant has 
been convicted under section 395, Indian 
Penal Code, by the Sessions Judge of 
Gonda at Bahraich and sentenced to 
rigorous imprisonment for six years. 
It appears that the appellant was ori- 
ginally sent up as a witness in a dacoity 
case. After hearing his evidence the 
learned Judge came to the conclusion 
that he had himself been one of the 
dacoits and the appellant was pro- 
secuted. 

The facts against him are that he 
admits that a gang of thirteen persons 
assembled at his hut at night before 
the dacoity was committed, that he 
was aware of their purpose, that on 
his own showing he did not give any 
information to the authorities and that 
after the dacoity was over, they or some 
of them once more eame to his hut and 
told him what had happened. He next 
morning informed the Mukhia. Some 
property proved to have been stolen in 
the dacoity was found in lahi crop 
surrounding the appellant’s hut. This 
hesays, was thrown away by the dacoits 
when they left him. . He also alleges 
that they left it because he began to 
raise an alarm. His own son corroborates 
his statement as regards the assembling 
of the dacoits at the hut. 

In my opinion this evidence is in- 
sufficient to prove that the appellant 
actually took part in the dacoity. It 
may be, as the learned Judge has sug- 
gested, that he finally gave information 
to the’ Mukhia because he was afraid 
that his participation in the crime would 
become known. As it stands, the evi- 
dence certainly falls short of the proof 
required. It might perhaps have sufficed 
to support a conviction for harbouring 
dacoits- or for failing to- give informa- 
tion at once to the authorities when 
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he first came. to know of their intention 
to commit : the crime, but it does not 
prove that he himself took part in the 
crime. The appeal must be allowed and 
the conviction and sentence set aside. 


The appellant, if not wanted for any 


other offence, will be set at liberty. 
Z, K. Appeat all lowed, 


' ALLAHABAD HIGH COURT. 

CRIMINAL Revision No. 407 or 1923. 
"S . August 15, 1923. 
` Present:—Mr. Justice Sulaiman. 
"SHEO PRASAD AND ANOTHER—ACCUSED 

-APPLICANTS . 
: Versus 
EMPEROR— PROSECUTOR. : 

' Criminal Procedure Code (Act V of 1898), 
8. 109 (a)--Proceedings against vagrants—Conceal- 
ment of presence—Concealment of object of pre- 
sence—Giving out wrong name. 

Where a person who is out to cheat unwary 
people by confidence ‘tricks asks an intended 
victim not to disclose the dealings between them 
to any one, it does not amount to a concealment 
of er for the purpose of a conviction under 
dS ca 19 (a) of the Criminal Procedure Code. [p. 

8, co 

" Semble.—Where a person on being accosted by 
a Police Officer gives out a false. name, it is a 
concealment of his identity, but Rot necessarily a 
concealment of his presence. [p. 599 
' Criminal revision from an i of the 
District Magistrate, Etawah, dated the 
Ath of June 1923. 

Mr. G. W. Dillon, for the Applicants, 
“The Assistant Government Advocate, 
for the Crown. 

JUDGMENT.—This is an applica- 
fion in revision from a conviction under 
Section 109 (a) of the Code of Criminal 
Procedure. | 


Both the applicants are residents of 


the city of Cawnpore and it is not dis- 
puted that they, have some means of 
subsistence at that place. On the 7th 
of April 1923 the Sub-Inspector of the 
Circle received information that two 
strangers had. arrived in his village 
Bharthana, and that they were conceal- 
ing their presence in a house. When 


he proceeded towards the village his. 


informer pointed out to him two men 
who were going away from the village 
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across the field, and it is said that they 
were going by a footpath which is not 
much frequented. They -were pursued 
and ultimately arrested. ` >- 

The Trying Magistrate relying on the 
evidence .of two witnesses,  Kailash 
Chander and Ganga, came to the con- 
clusion that these accused persons wére 
taking precautions to conceal their pre- 
sence in that village with a view to 
committing an offence. This view has 
been accepted by the learned District 
Magistrate. 

So.far as the sisse intention to 
commit an offence during their visit to 
the village is concerned, on the evidence 
in this case there can be no manner 
of doubt. -The evidence is that on a 
previous occasion they had performed 
“confidence tricks" on certain villagers, 
and it was also proved that on this 
occasion they got the witness Kailash 
Chander sent for and an offer was made 
to him to have Government’ notes 
doubled by a process professed to have 
been known to Sheo Prasad. Kailash, . 
however, was not entrapped as.he says 
that he "replied that he would consult 
his partner before agreeing to get any- 
thing like that done. There can be no 
doubt that the accused had gone to this 
village with a view to cheat some un- 
wary villager by means of a confidence 
trick, namely, of doubling notes. This 
however was not sufficient (to convict 
them under the section named. The 
prosecution had further to show that 
they were taking precautions to conceal ` 
their presence in that locality. Now 
neither of the Courts below have men- 
tioned any facts which; in my opinion, 
would go to show that they were tak- 
ing precautions to conceal their presence. 
As however the names of two witnesses 
relied upon had been named, 1 have 
had their evidence read over tome. So 
fár as the evidence of Ganga is .con- 
cerned it is simply this, that he saw 
both these accused sitting on a well 
near the village, and when questioned 
who they were, one of the accused ap- 
peared very angry and refused to give 
out their names, but the other accused 
simply stated that they were 'ihakurs. 
The fact that. Nery were Send at. a 
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village well does: not necessarily justify 
any inference that they -were taking 
precautions to conceal their presence ; 
nor would the fact that they refused to 
give their names to a person like 
Ganga justify such an inference. The 
evidence of Kailash is to the effect that 
when he was sent for through aman named 
Kallu, who is under Police surveillance, 
he was taken inside the house in which 
the accused were, and before he was 
- told what they would do, he was asked 
to-promise not to mention the business 
to any one else. It is not Kailash 
Chander's statement that he had been 
asked not to mention the fact of the 
presence of the accused in the village to 
any one. There is no other evidence on 
the record to show what precautions these 
aceused took while they were in the village 
to conceal their presence. For instance, 
there is no evidence to show that they 
arrived secretly at night, or that they 
remained all the time indoors, or 
that they gave false names and addresses 
to the villagers—or any evidence of 
that kind. In my opinion there is a 
clear distinction between a request that 
Kailash should ‘not mentioned the busi- 
ness which the accused were going to 
do to any one and the request that he 
should not mention the fact of their 
presence in thé village. It is apparent 
that when the accused intended to com: 
mit the offence of cheating they would 
not like the business to be disclosed 
to the publie generally. That does not 
necessarily imply that they were taking 
precautions to conceal their presence in 
-the village. : 
There is one circumstance, however, 
which I must mention. In the course 
of the judgment the learned Magistrate 
has referred to the evidence of the Stib- 
Inspector to the effect -that when he 
asked the accused while going along 
the fields to give their names, the 
names which they first gave were not 
their correct names. It has been contended 
on behalf of the Government that this 
amounted to concealing their presence 
with a view to commit an offence. I 
however. think that this contention can- 
not prevail. There is no evidence that 


the accused had given false names when 


they were in the village. Further, when 
the accused were going away from the 
village, they then were not contemplat- 
ing the committing of an offence, but 
were presumably running away in order 
to avoid arrest. If people are accosted 
by the Police while going away from the 
village and give false names in the first 
instance and then give correct names 
afterwards, that fact by itself would not, 
in my opinion, amount to taking pre- 
cautions to conceal their presence with a 
view to committing an offence. It is true 
that giving out false names is a conceal- 
ment of the identity of the individuals 
concerned but is not necessarily a conceal- 
ment of their presence. In any ease, as 
has already been noticed, this happened 
after the accused had been chased by 
the Police. At that time they were not 
going to the village to commit any 
offence but were really bolting away. 
Even, therefore, accepting this part of 
the evidence of the Sub-Inspector, 
though I must note that there was no 
such méntion by him in the first report, 
I think that the accused cannot be 
bound ovér under section 109 (a). 

I accordingly allow this application 
and set aside the order binding over 
the aecused and direct that they be re- 
leased. The security bond, if filed, will 
be cancelled. 


N. H. Application allowed. 


MADRAS HIGH COURT. 
CRIMINAL REVISION Case No. 696 or 


CRIMINAL Reviston PETITION No. 555 oF 
: 1923 


February 98, 1924. 
Present :—Mr. Justice Venkatasubba 


Rao. 
SIVAPATHA MUDALIAR-—COoMPLAIN- 
ANT—PETITIONER 


' versus 
S. K. ABDUL RAZACK-—AccusgD 
~—RESPONDENT. f 
Madras District: Municipalities Act (V of 1920); 


600". 
MUHAMMAD ISMAIL V. BMPEROR. 
ss. 54 (b) (2), 59 (c)—Statement not materially 


affecting candidate or his election—Offence—De- 


posit, object of-—Accused, acquittal of—Costs not 
awarded—Deposit, whether should be refunded. 

; During the pendency of an election, the accused 
stated that the complamant, who was a candidate 
therein, “failed in getting elected in his own place 
and had come to S. expecting to be elected." "The 
statement was made to the electors who were 
Municipal Councillors and intelligent persons and 
who were friends of the complainant. On a charge 
Yor an offence under section 54 (b) (2) of the Madras 
District Municipalities Act : 

: Held, that the’ statement could not materially 
affect the candidate or his election and did not 
amount to an offence under the section. 


The deposit which a complainant has to make 
under section 59 (c) of the Madras District Muni- 
cipalities Act as a condition precedent for the 
filing of a valid complaint is presumably intended 
as security for costs incurred by the accused and 
Sampean D, if any, payable to the latter. 


; Where, therefore, on a complaint being dismissed, 
tlie complainant is not ordered to pay costs or 
compensation to the accused the amount of the 
deposit should be refunded to the complainant. 


Petition, under sections 435 and 439 
of the Criminal Procedure Code, 1898, 
praying the High Court to revise the 
order of the Court of the Sub-Divisional 
First Class Magistrate of Saidapet in.C. C, 
No. 37 of 1923. 

. Mr. V. L. Ethivaj, for the Petitioner. 

Mr. V. Viswanatha Sastry, for the 
Respondent, 

The Public Prosecutor, for the Crown. 

QRDER.—The question to be de- 
cided is, “did the accused commit an 
offence under section 54 (b) (2) of the 
Madras Act V of 1920? It enacts: 

“Every person who publishes state- 
ments which he knows to be false and 
' which materially affect a candidate or 
his election shall be punished. with im- 
prisonment...... which may extend to six 
months." 

The statement which the accused is 
alleged to have made is this : 

“PW. No. l, te, the complainant; 


failed in getting ‘elected in his own place. 


and had come “to Saidapet expecting: to 
be elected.” 
For deciding whether this statement 
materially affects the candidate -or his 
' election. I have first to consider the 
nature of the statement itself. I fail to 
see what bearing this statement can 
have upon the “result of the election, 
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If the complainant had ‘in truth been 
defeated ata previous election held at 
another place, it does not follow that 
he wil meet with defeatat the subse- 
quent contest. 

The second point to be considered is, 
whether the persons to whom the state- 
ment is made, are likely to be influenced 
by it. They are Munieipal Councillors 
and intelligent persons and as the Magis- 
trate remarks, friends of the complain- 
ant. 

"I. think that the Magistrate's conclu- 
sion that the act complained of does not 
amount toan offence under section 54 
(b) (2).is correct and I must, therefore, up- 
hold the order of acquittal. 

A: subsidiary question has been raised 
regarding the deposit of Rs. 500 made 
by the complainant. Under section 59 (c) 
it is a condition requisite for the filing 
of a valid complaint. The complainant 
has failed to establish his case. The 
Act is silent in regard to what is to 
happen to this sum. Presumably the 
deposit is intended as security for costs 
incurred by the accused: and compensa- 
if any, payable. The complainant 
has not been ‘ordered to pay costs or 
compensation. The intention of the 
Legislature mist be taken to be that in 
the circumstances the amount should be 
refunded to the complainant. It will 
accordingly be paid to him. I am not 
called on to decide whether this is or is 
not afit case for the award of compen- 
sation, and J make no pronouncement on 


_ the matter. 


V. Ne V. 


. 


Revision rejected, 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 382 or 1923. 
` August 15, 1923. 
Present:—Mr. Justice Sulaiman. 
MUHAMMAD ISMATL—Appticant . 
versus 
EMPEROR—Opposire Parry. 
Criminal Procedure Code (Act V of 1898), s. 
110— Security for good behaviour J' oint trial, when 
permissible. 
Although there is ho direct prohibition in the 
Code of Criminal Procedure against trying a 
number of persons under section, 110 of the Code 


‘Vol. 81} 
MUHAMMAD ISMAIL V, EMPEROR. - 


jointly, ‘such proceedings are improper and should 
. be confined to each person alone unless the case 
.be that each of the accused was a confederate 
or partner with other persons to whom all the 
‘evidence would be equally applicable. Further- 
more, if by any chance such proceedings are 
“conducted jointly, it is essential that the case of 


each accused should be considered separately and. 


individually. [p, 601, col 2.] 

Angnoo Singh v. Emperor, 71 Ind. Cas. 865; 
20 A. L. J. 881; (1922) A. I. R. (A) 35; 45 A. 
109; 24 Cr. L. J. 257, relied on. 


Criminal revision from an order of 
the Sessions Judge, Agra, dated the 
‘26th of June 1923. 

Mr. M. A. Aziz, for the Applicant. ` 

The Assistant Government Advocate, 
for the Crown. 


. JUDGMENT.—This is an application 
on behalf of Muhammad Ismail from an 
order passed against hirh under section 
110 of the Code of Criminal Procedure. 

Proceedings were taken against the 


applicant along with three other persons 


under the above section by means of 
a Police report. So far as the Police 
report is concerned it is conceded that 
there was no suggestion whatever in it 
which would show that all the persons 
against whom the proceedings were start- 
ed were members of a gang. It also 
does appear from the judgment of the 
learned Magistrate that an objection was 
raised on behalf of the accused as to 
the impropriety, not to say illegality, of 
a joint trial. cii 

The learned Magistrate, in his judg- 
ment, observed that although it was true 
that Ismail was not specifically named 
in the initial report, and that the Police 
report is silent on the point of the ac- 
cused belonging to a gang, he thought 
that inasmuch as the evidence had been 
led on behalf of the prosecution that 
the : four’ accused were members of a 

. gang, the objection could not be taken 
at that stage.- He came to the conclu- 
sion that the accused along with the 
other persons should be bound over. 
This order was affirmed on appeal. 

The judgments of the Trying Magis- 
trate as well as. that of the Appellate 
Court have been read over to me, and 
I have perused them carefully. I re- 
gret to say that itis impossible to dis- 
cover from either of the judgments what 

` ` qhe exact case against the applicant 
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was, that is to say, what was the purport 
of the evidence given against him spe- 
cifically by the prosecution witnesses. 
Tt is true that in the Criminal 
Procedure Code there is no direct 
prohibition against trying à number of 
persons under section 110 jointly. But 
at the same time the impropriety of 
such & proceeding is obvious. Unless 
it is apparent that the various persons 
against whom proceedings are taken form 
agang, it is highly unfair and unjust 
that they should be proceeded against 
jointly. The effect of such a proceed- 
ing is that it is unnecessarily protract- 
ed and the parties thereby prejudiced. 
Furthermore, if by any chance sucha 
proceeding is conducted jointly, it is 
essential that the case of each accused 
Should be considered separately and 
individually. As observed by Walsh, J., 
in the case reported as Angnoo Singh 
v. Emperor (1) such proceedings should 
be confined to each person alone unless 


“the case, were that he was a confederate 
‘or partner with other persons to whom 


all the evidence is equally applicable. 

The mere fact of their having been 
a joint proceeding would not have in- 
duced me to interfere in this case if I 
were not satisfied that there has been a 
consequent failure of justice. 

The learned Assistant Government 
Advocate concedes that by reading the 
judgments of the two Courts, it is impos- 
sible for him even to sift the evidence 
against the accused and point out what 
is the prosecution case as against him. 
The learned Magistrate remarked in his 
judgment that 19 witnesses were exa- 
mined for the prosecution. Out of these 
he only named five. He went on to 
add that all these witnesses unanimous- 


‘ly declared that the accused were of 


one gang. This statement is certainly 
not accurate. Ihave had the statements 
of Lala Har Prasad, Thakur Prithi Singh 
and Syed Ali Husain, the first three 
witnesses named by him, read over to 
me, and they do not say that the ac- 
cused are members of a gang. Faki 
Chand, another witness named, does say 
so. The learned Magistrate, however, did 

(1) 71 Ind. Cas. 865; 20 A.L. J. 881; (1992) A, 
IR. (A) 35; 45 A. 109; 24 Cr. L, J. 257, 
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not consider the case against each of the 
accused separately. By perusal of his 
judgment one is led to imagine that 
all the witnesses necessarily deposed 
against all the accused in respect of 
all the offences of which they were 
charged. This obviously was not so. 
The learned Sessions Judge in appeal 
has fallen into the same error. He re- 
marked that “the accused, or some of 
them, have been suspected in connection 
with the following crimes which took 
place recently.” This is followed bya 
list of the offences. But it is impossi- 
ble to discover which ofthe offences in 
that list are attributable to the accused 
or are those in which the applicant 
was suspected. The evidence for the 
prosecution has been lumped together 
and no discrimination has been: made 
as regards the different aceused persons. 
I have had the statement of three Police 
Officers read to me and from their state- 
ments which are mentioned in the lower 


Appellate Court's judgment, it appears - 


that so far as the present applicant 
was concerned, there had never been 
any search: of his house; he had not 
been suspected on any specific occasion 
other than the kidnapping of one Mus- 
sammat Janmata ot Musammat Jamo. 
In fact one Police Officer, Ali Hasan, 
says that he did not know anything 
against the accused. As to the case of 
Musammat Janmati, if appears that she 
had been kidnapped and disappearéd. 


Tt was suspected that her ornaments were 


stolen and that she had been done 
away with. The applicant, Ismail, was 
suspected in that action and was in Jail 
but ultimately as there was no sufficient 
evidence against him he was discharged. 
On the very day when he came out of 


Jail he was arrested under section 110. 


of the Code of Criminal Procedure. 
This is the only instance in which sus- 
picion fell on him as mentioned by the 
Police Officers. There are, of course, 
general statements of his being a man of 
bad character and certain suspicions, 
which are not specific in their nature. 
In a case of this kind when an objec- 


.tion asto the impropriety of the joint’ 


proceeding was taken in the first Court, 
and when the evidence has not been taken 
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separately against each accused, but 
has been lumped together, and when it 
is.impossible to discover from the judg- 
ments of either Courts how much of 
the evidence was believed and how much 
rejected, I am bound to hold that. the 
accused has been gravely prejudiced 
by. the proceeding taken against him 
in conjunction with the other accused 
persons. 

I accordingly allow this application, 
set aside the order under section 110 
passed against him, and cancel the se- 
curity demanded, A: 


^ 


M. A. A, Application allowed. 





PATNA HIGH COURT. 
CRIMINAL Reviston No. 152 or 1923, 
April 24, 1923. 

Present :—Justice Sir John Bucknill, Kr. 
JAILAL JHA AND OTHERS— 

. PETITIÓNERS 


. versus 
EMPEROR—OPPOSITE Parry. 

Criminal procedure—Investigation, personal, by 
Magistrate, legality of. f 

Tn a case under section 297 of the Penal Code 
where the charge was that the. accused had 
ploughed up a graveyard, the ‘Trial Magistrate 
accompanied by the Pleaders of the parties, 
proceeded to the spot and caused excavations to 
be made on the land in order to ascertain whether 
it was or was not a graveyard, and in his judgment 
he based his conclusions on the observations. 
which he had made on the spot: 

Held, that the action of the Magistrate waa 
entirely illegal and vitiated the trial. [p. 603, col. 2.] 

Judicial officers are not permitted to find out the 
facts of a case by personal investigation; they. must 
decide it on the evidence properly produced before 
them. [ibid.] - : . 

Reyision from a decision of the District 
Magistrate, Darbhanga, dated the 12th 
March 1923. 

Mr. G. C. Pal, for the Petitioners. 

Mr. Muhammad Hasan Jan, for the 


Opposite Party. 

JUDGMEN T,—This was an applica- 
tion in Criminal Revisional Jurisdiction 
made by three persons who have been 
convieted under. section 297 of the 
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Indian Penal Code, that is to say, of 
having ploughed up two cottahs of grave- 
yard situated in the village Rasula, 
thereby wounding the feelings of the 
: Muhammadans of the village of Pura who 
used this plot of ground (which is 
.No. 73 in the Survey) as their burial 
ground. They were sentenced each to 
Bix months' rigorous imprisonment on the 
2nd February last the Deputy 
Magistrate of Darbhanga. The District 
Magistrate of Darbhanga dismissed an 
appeal made to him on the 12th March 
last. The matter then came before this 
: Court and a Rule was granted by their 
Lordships the Chief Justice and Mr. 
Justice Mullick on the 23rd ultimo; it 
‘has now come before me. f 
There are two principal points whith 
have been placed before me and upon 
which it is .requested that I should 
exercise the revisional jurisdiction of 
this Court. The first point is that the 
decision of the District Magistrate was 
not in accordance with law because it 
did. not in ‘any ‘way deal with the 
evidence which had been adduced by 
the accused in theirdefence. Thesecond 
point is with regard to the effect and 
validity of a local inspection which was 
made by the Deputy Magistrate. I think 
that in view of the opinion to which I 
have come with regard to the Jatter of 
these two points (a view which I may 
at once state necessitates, in my opinion, 
a trial de novo of the accused) it is 
unnecessary for me to say more with 
regard to the first. point than that it 
certainly does appear that the District 


Magistrate does not in his decision make . 


any mention of the evidence which 
had been brought forward by the accused 
in their defence. The other matter, 
however, is a much more serious one. 
The question which was 
primary importance in coming te a 
proper conclusion as to whether -the 
accused were guilty of the offence with 
which they were charged, was as to 
whether the land, which is said to have 
been ploughed up by the accused, 
was or was not really a burial ground. 
Now, 
doubt the best of intentions, thought fit 
to hold, what he calls,.a local inspection 
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the Deputy Magistrate, with no. 
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but what I should venture to designate a 
necropolitan exploration. He appears to 
have gone accompanied by Pleaders 
representating both parties to the lecality 
where there assembled a large crowd of 
some 400 onlookers, and not content with 
viewing the physical features of the 
locality, proceeded to have the ground 
removed at various spots which were 
pointed out to him. He unearthed, 
according to what I suppose one must 
call his evidence, two small hones which 
he thought were human “collar bones "; 
how he knew they were, I cannot say, 
hor does he tell. He also found some 
matting and some piece of bamboo. 
Upon these discoveries he has in his 
judgment much to say and he there 
enlarges upon the importance of his 
digging and is obviously deeply imprese- 
ed by his excavations. I must admit 
that I think that this proceeding was 
entirely irregular. It was not legally 
in order for the Magistrate to have 
excavations conducted at his command 
in his presence so that he personally 
could try to form an opinion visually, 
whether there were underground any 
graves on the property in question. It 
certainly does not seem to me that it 
was open to the Magistrate to embark 
upon any such kind of investigation. If 
he had desired to have very sure evidence 
as to whether this land was a graveyard 
it is possible that an investigation of 
the character which he himself conducted 
personally and as to the results of which 
he himself in effect gave evidence might 
have, with due reverence, been carried 
out by properly qualified official persons 
and their evidence in Court afterwards 
might have been of great assistance and 
value to him. But I have no doubt 
whatever, here, that, although as I have 
said, this excavation -or investigation 
was carried out with the best possible 
intention, the action of the Deputy 
Magistrate was altogether legally in- 
valid. . 

To one's personal regret but doubtless 
for the public good, Judicial Officers 
cannot and are not legally permitted to 
find out for themselves the facts of a 
case;. they have to decide it on the 
evidence properly produced before them, 


li 


‘reiterated, Now, 
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‘a lesson which cannot too often be 
it may be said that 
what he did has not materially affected 
the position of the accused, but I think, 


- that in this case it would be extremely 


unsafe to say that the conclusions to 
which the Deputy Magistrate came, were 
not. affected very materially by what he 


“himself did. To my mind it is quite 


obvious that the finding of these two 
pieces of bones (which he says are collar 
bones), mats and bamboo impressed him 
‘very strongly with the idea that the 
excavation indicated that there were 
graves of human beings on the spot. I 
do not think that it is possible, after 
reading his judgment, to come to any 
‘other conclusion than that his own 
Zealous and no doubt interesting ex- 
‘ploration affected his decision very 
materially. Iam very far from suggest- 
ing that. there was no other evidence 
implicating the accused besides that of 
his own explorations, but it is only right 
that the ‘accused should have the 


opportunity of being tried afresh in view, 


of the fact that the worthy, but I fear, 
illegal action of the Deputy Magistrate 
may have and, in my opinion, did 
prejudice their position. The convictions 
and sentences passed by the Deputy 
Magistrate will, therefore, be set aside. 
The accused should be tried’ de novo and 
not by the same Magistrate. They. must 
remain at liberty on the same bail as 
hitherto. i 


Z. K.. Application allowed; 


Retrial ordered. 


LLAHABAD HIGH COURT. 
= FULL BENCH. 
CRIMINAL APPEAL No. 665 or 1923. 
December 14, 1923. E 
Present:—Mr. Justice Piggott, Mr. 
Justice Lindsay and Mr. Justice 
Sulaiman. 
SARDARA AND OTHERS—-APPELLANTS 
i VETSUS 
EMPEROR—RESPONDENT. 


- Criminal Procedure Cade (Act.V of 1898), s. $89— 
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Confession made by accused—Pardon, subsequent, 
in respect of distinct offence—Confesston, whether 
admissible in evidence. 

Accused made a confession toa Magistrate with 
respect to his participation in a certain dacoity. . 
More than a month afterwards he was tendered a 
pardon in respect of some other dacoities in which 
he had participated and he gave evidence as a 
prosecution witness in the cases arising, out of 
these latter dacoities. He was subsequently tried 
in respect of the dacoity with regard to which he 
had made a confession and the confession was put 
in evidence against him: 4 

Heid, that there was nothing in section 339 of 

“the Criminal Procedure Code which rendered the 
"confession inadmissible in evidence against the 


accused. [p. 603, col. 2.] 

Queen-Empress v. Ganga Charan, 11 A. 79; 
A. W. N. (1888) 289; 13 Ind. Jur. 193; 6 Ind. Dec. 
(N. s.) 478, distinguished. 

Criminal appeal against the decision of 
the Sessions Judge, Moradabad, dated 
the 18th July 1923. 

Mr. M. L. Sandal, for the Appellants. 

'The Government Advocate, for the 
Crown. 

. JUDGMENT.—In this case Sardara, 
Bansi and Pokha, described as pasis by 
caste, residents of. the same village, 
Mauza Meoli, in the Rampur State, were 
put on their trial on acharge framed 
under section 396, Indian Penal Code, in 
respect of a dacoity committed on the 
27th June 1922 at a village called Maj- 
haula, in the Bahjoi Police Circle of the 
Moradabad District. The learned Sessions 
Judge has convicted all three accused 
and the record is before us for confirma- 
tion of the sentence of death passed by 
the Sessions Court. The accused have 
submitted petiticns of appeal and the 
case has been argued by Counsel on their 
behalf. The commission of a serious 
dacoity on the date and at the place 
specified in the ‘charge is proved by 
abundant evidence and is not, contested. 
The villagers seem to. have expected 
suecour from a fort belonging to & local 
Rajg and as the dacoits, who were some- 
where about thirty in number, were leav- 
ing the house which they had plundered, 
they found it necessary to fire on the 
assembled villagers in order to clear a 
passage for themselves. The evidence 
is that either two or three shots were 
fired, that two villagers were killed on 
‘the spot and others wounded. It will 
be convenient to consider at once the. 
circumstances under which the three 
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appellants came to be implicated. More 
than a month later, that is to say, on the 
30th July 1922, the Police in the’ Etah 
District arrested, under circumstances of 
grave suspicion, certain persons who were 
endeavouring to travel by train from 
the Railway Station of Kasganj or other 
Railway Stations on the same line in that. 
District. Amongst the persons so arrest- 
ed were these three accused, Sardara, 
_Bansi and Pokha. The learned. Sessions 
Judge does not say that they were arrest- 
ed together; but he says that they were 
arrested under circumstances warranting 
the inference that they had gone to the 
Etab District on one and the’ same 
business. Sardara was produeed before 
a Magistrate on thelst of August 1923, 
the next day -but one after his arrest. 
To that Magistrate he made a detailed 
confession, admitting his complicity in 
dacoities which had just been committed 
in the Etah District and also referring 
to other dacoities committed by the 
same gang in other districts. Amongst 
the dacoities referred to in this con- 
fession is this offence’ committed at 
Majhaula for which the three accused 
have now been tried and convicted. In 
consequence of this statement, the three 
accused were placed, along with a num- 
ber of other under-trial prisoners, in the 
Etah Jail on the 17th of August 1922, : 
when witnesses from Majhaula were: 
brought to see if they could identify 
any of them. ‘Evidence as to this identi- - 
fication proceeding has been given by 
the Magistrate under whose supervision 
it was conducted. The result, so far as 
we are concerned, was that one witness, 
by name Angan Lal, picked out the 
accused Sardara and Bansi from amongst 
the entire number of persons paraded 
before him for identification. He has 
been consistent throughout in his state- 
ment in respect ofthese two men. He says 
they were amongst the dacoits who com- 
mitted the offence at Majhaula and that 
Sardara had a gun. It was a dark night, 
but the -dacoits had lit torches inside the 
house and, when they were leaving the 


house, the witness deposes that they - 


passed quite close to him. This wit- 
ness made no mistake in his identi- 
fication; that is to say; he did not 
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profess to recognize any of the persons 
placed before him except Sardara and 
Bansi. One other witness, by name 
Biba Ram, picked out the accused 
Bansi and Pokha as persons whom he 
recognized as having been amongst the 
dacoits at Majhaula; but he also picked 
out and made the same assertion con- 
cerning an under-trial prisoner who 
admittedly had nothing whatever to do 
with the dacoity at Majhaula. His 
evidence is, therefore, discounted to this 
extent, that he has shown himself cap- 
able of making a wrong identification 
We need not refer for the moment to 
the proceedings taken in the Etah and 
Aligarh Districts in ‘respect of the 
dacoities committed there. The record 
of the present trial shows that when 
these three accused persons were: placed 
on their trial at Moradabad they simply 
pleaded not guilty. There is nothing 
in the statement of Sardara to the 
effect that he had been tendered a 
i He did 
not make a statement to this effect 
before the Committing Magistrate at 
Moradabad, nor did he enter any such 
plea in the Sessions Court. In his 
petition of appeal to this Court what 
he says is that, having béen tendered 
& pardon, he gave evidence as a pro- 
secution witness in connection with one 
dacoity committed in the Etah District 
and one dacoity committed in the 
Aligarh District. He adds that, as a 
matter of fact, he knew nothing what- 
ever, about any dacoity committed in 
the Moradabad District, but that after 
his arrest the Police had suggested to 
him that he should include this Morad- 
abad dacoity in his statement and he 
had fallen in with the suggestion.: 

It was after examining this petition: 
of appeal that the question was raised 
before the Bench hearing thé said appeal 
as to whether Sardara ought to have 
been tried at all by the Sessions J udge 
of Moradabad. It is quite true that 
he did not plead in that Sessions Court 
any pardon in bar of his trial; but in 
the case of a prisoner of this class. 
not represented by Counsel, it would 
not be fair to press such & point against 


him. "This Court has, therefore, undei. 
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taken to investigate the question 
whether there was or was not in 
existence a Magistrate's order, having 
the effect of a valid tender of pardon 
in respect of this offence at Majhaula, 
of which Sardara has now been con- 
victed, which pardon the said Sardara 
could have pleaded in bar of his trial. 
In the record of the Etah dacoity, 
Sessions Trial No. 57 of 1922, we do 
not find any formal order drawn up 
by the Committing Magistrate, or by 
any other Magistrate, of the kind pre- 
supposed by the provisions of section 
337 of the Code of Criminal Procedure. 


We do find, however, something which: 


may be treated as, for practical pur- 
poses, the equivalent of such a pro- 
ceeding. It appears that on the 6th 
September 1922 Sardara was produced 
before Mr. Abdul Hag, a Magistrate 
of the first class. The Magistrate began 
his examination of Sardara by recording 
the following question :— 

“Are you prepared to accept a pardon 
upon this condition, that you shall 
state accurately and fully allthe facte 
known to you concerning (or connected 
with) the Nagla Kunji dacoity?" — .. 

The accused replied, “Yes. I am so 
prepared." 

Upon this a statement was recorded 
bearing on this dacoity at Nagla Kunji. 
There is nothing in. that statement 
which refers to the offence for partici- 
pation in which Sardara has now been 


convicted. Accepting this record as 


proving the tender of a pardon_ to 
Sardara under the conditions prescribed 
by section 337 of the Code of Criminal 
Procedure, we are satisfied that this 
tender was: only in, respect of the 
offence then under investigation by Mr. 
Abdul Haq, Magistrate of the first 
class. That. was the offence of dacoity 
committed at Nagla Kunji in the Etah. 
The pardon as tendered has 
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tendered in evidence against Sardara 
at this trial is not the statement which 
he made to Mr. Abdul Haq on the 
6th of September 1923, nor any other 
statement made by him subsequently 
to the tender of pardon. What is 


.being put in evidence is his original 


confession before another Magistrate. 
made on the Ist of August 1922. We 
are satisfied that there is nothing in 
section 339 of the Criminal Procedure 
Code which forbids this confession of 
the Ist of August 1922 from being put 
in evidence. We have been referred to, 
and have carefully considered, the rul- 
ing of a learned Judge of this Court 
in the case of Queen-Hmpress v. Ganga 
Charan (1) That case is certainly. 
distinguishable. In the first place, the 
Statement which was being put in evi- 
dence against the accused, Ganga Charan, 
in the reported case was the. very state- 
ment which he had made after à pardon 
had been tendered to him and on the 
strength of that tender of pardon. In 
the second place, the learned Judge of 
this Court, baving gone iuto all the 
cireumstances under which pardon had 
been tendered toand accepted by Ganga 
Charan, satisfied himself that the - 
offences for which Ganga Charan was 
afterwards being put upon his trial in 
another district (and indeed in another : 
Province) were so connected with the 
offences in respect of which he had ac- 
cepted the tender of pardon, and had. 
given evidence as. a witness at the 
first trial, that they were covered by 
the terms of the pardon which had 
been tendered to Ganga Charan. For 
the reasons, already indicated, we are 
unable to say the same ofthe offence 
committed at Majhaula with which we 
are concerned in the present case. We 
hold, therefore, that, apart altogether 
from the fact that no pardon was 
pleaded in bar of trial in the present 
case, there was, asa matter of fact, in 
existence no pardon which could legally _ 
have been: pleaded by Sardara in bar 
of his trial in respect of the offence 
for which he was tried and convicted 
by the Sessions Judge of Moradabad.. 

(1) 114.79; A. W. N. (1888): 28%; 18 Ind Jur. 
193; 6 Ind. Dee, (x, 8.) 418, ' 
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We now came to the evidence in the 
case. ‘Sardara has been convicted on 
the confession made by him on the 
Ist of August 1922, taken with the 
evidence .of Angan Lal. In our opin- 
jon he was rightly convicted upon 
` this evidence. There is no reason 
whatever to distrust the bona fides of 
Angan, Lal’s evidence, and he showed 
himself capable of identifying two men 


accurately out of the dacoits whom he 
had seen at Majhaula. Moreover, Sardara's 


confession, made on the Ist of August 
1922; has been proved in the present 
case by the Magistrate who recorded 
it, and we have the Magistrate's testi- 
mony to the fact that it was made 
voluntarily. It seems altogether a far- 
fetched. suggestion that the Police of 
the Etah District, the moment these 
men arrested under suspicious cir- 
cumstances had fallen into their hands, 
should have thought of coaching one 
of them to make a full confession in 
respect of a dacoity committed more 
than a. month previously in another 
district. There is no room for the 
suggestion that this. confession of the 
Ist. of August 1922 was prompted by 
any promise of. pardon. The Magis- 
trate who recorded it took pains to 
satisfy himself on: this point; moreover, 
the promise of pardon was made more 
tham & month later in consequence of 
this confession, and: not this confession 
im consequence of any promise of par- 
don; We are satisfied that Sardara has 
been rightly: convicted. 

As. regards Bansi we ocome' to the 
same conclusion. There are two identi- 
fieation witnesses against him and 
the- cumulative effect of such evidence 
is- always important. He is.also implicat- 
ed in. the retracted confession of 
Sardara, 


We are: less satisfied with. regard to: 


Pokha: The only identification evi- 


dence against; him. is that of the wit- 
ness Biba Ram, who proved himself: 


capable of making a bona fide mistake 
in identity. Hé is. only implicated in 
Sardara’s confession in vague and general 
terms. The circumstances of his 
arrest, on which considerable stress is 
laid by the learned Sessions Judge, 
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would, no doubt, serve to supply a 
considerable degree of corroboration of 
Sardara’s assertion that this man Pokha, 
along with Bansi, was concerned in the 
dacoity committed at Nagla Kunji in 
the Etah District immediately prior to 
their arrest; but it does notsupply any 
real corroboration of Sardara's statement 
that Pokha, along with Bansi and others, 
had been concerned in the Majhaula 
dacoity more than a month previously. 
In our opinion the evidence against 
Pokha falls short of satisfactory or 
conclusive proof. We accept his appeal, 
set aside the conviction and sentence 
against him and direct that, so far as 
this matter is concerned, he be set at 
liberty. We have finally to consider 
the question of sentence as’ against 
Sardara and Bansi. The learned Ses- 
sions Judge, in entire ignorance of the 
facts we have ascertained as to the 
previous dacoity cases in the Etah and 
Aligarh Districts, was, no doubt, justi- 
fied in passing sentence of death upon 
Sardara in the present case, The dacoity 
was a. serious one, the. murder of two 
villagers was & cruel and wanton act 
and the act itself was brought very 
close to Sardara by evidence that he was 
himself carrying a gun at the time. We 
think, however, that the public service 
done by Sardara in giving evidence for 
the Crown in two cases in the Etah and 
Aligarh Districts, which we know to 
have resulted in the conviction of other 
members of the gang, deserves recogni- 
tion at least to this extent, that he may 
be permitted to save his own neck from. 
the rope. If we set aside the sentence of 
death against Sardara we feel that we 
must do the same in the case of Bansi. 
Accordingly, we accept the appeals of 
Sardara and Bansi to this extent only; 
that, while affirming the conviction re. 
corded in respect of each of them, we set 
aside the sentence of death and, in lieu 
thereof, direct Sardara and Bansi to 
undergo transportation for life, 
Z. K. Sentence altered, 
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BOMBAY HIGH COURT. 
URIMINAL Revision No. 224 or 1923. 
. January 16, 1924. 
Present: —Sir. Norman Macleod, KT., 


Chief Justice, and Justice Sir Lallubhai, 


. Shah, Kr. 
In re NINGAPPA RAYAPPA 
GHOTADKI—Appricant. 
Criminal Procedure Code (Act V of 1898), ss. 
105, 208, 489--Penal Code (Act XLV of 1860), 
ss. 182, 211—Complaint, dismissal of—Complainant, 
examination of, absence of—Sanction to prosecute 
complainant, legality of—Revision—High Court, 
whether can question legality of dismissal of com- 
taint. ; X 
: Where there has been no legal disposal, of a 
complaint, no sanction to prosecute the com- 


plainant on the footing that it is a false complaint - 


should be granted. . h 
Where a complaint is dismissed under section 
203 of the Criminal Procedure Code, without 
examining the complainant, the latter cannot be 
. prosecuted for. offences under sections 182 and 
211 of the Penal Code, with reference to the 
subject-matter of the complaint. . WÉ 
On an application in revision for setting aside 
an order granting ‘sanction to prosecute a com- 
plainant for offences under sections 182 and 211 
of the Penal Code, the High Court has jurisdic- 
tion to hold that the order dismissing the com- 
plaint was wrongly made. a 
Criminal application from an- order of 
the Sessions Judge, Belgaum, confirm- 
ing that of the District Magistrate, 


Belgaum. | 
Mr. Nilkanth Atmaram, for the Ap- 
plicant. m 
Mr. P. B. Shingne, Acting Government 


Pleader, for the Crown. 
JUDGMENT. 
Macleod, C. J.—We think the.Rule 
must be made absolute. The. sanction 
was given to prosecute the petitioner 
under section 211, or section 182, Indian 
Penal Code, the facts being that the 


petitioner had made a complaint charg- 
ing one L. V. O'Brien with criminal - 


breach of trust. The Magistrate without 
examining the complainant, as he was 


bound to do under section 203, Criminal 


Procedure Code, dismissed the complaint. 
“Then he called upon .the present 
petitioner to show cause why he should 
not be prosecuted for an offence under 
section 211 or section 182 of the Indian 
Penal Code. If the complaint was not 
dismissed according to law, then the 


complainant could not be convicted of | 


bringing a false charge, The ‘only 
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question on which I had any doubt 
was whether on this application in revision . 
for setting aside the order granting 
sanction, we could hold that the order 
dismissing the complaint was wrongly 
made, Undoubtedly if the complainant 
had appeared before us and asked us 
to set aside the order of the Magistrate 
dismissing his complaint, and to direct 


- the learned Magistrate to hear the com- 


plaint according to law, we should have 
made such an order. That was decided 
in Inthe matter of the petition of Ganesh 
Narayan Sathe (1). If we refuse to ac- 
cede to the petitioner's request that. 
we should express an opinion on the. 
validity or otherwise of the Magistrate’s 
order, that question will have to be 
decided by the Magistrate who tries 
the charge under section 211, and itis 
clear that he - would have to come to. 
the conclusion that the dismissal of the 
complaint was not according to law. It. 
seems, therefore, that that being the 
obvious result if we refuse to interfere - 
with the order of sanction to prosecute . 
the petitioner under section 211, it is 
we should decide the. 
matter ourselves and hold that the. 
complaint was wrongly dismissed, and 


. that would be a good ground for refus- . 


ing to give sanction.to prosecute the 
complainant, 

. Shah, J.—I agree thatthe sanction 
should be revoked. In the present case 
there. has been no.legal disposal of the 
complaint. The order dismissing it 
under section 203, Criminal Procedure : 
Code, is clearly wrong, as the com- 
plainant was .not examined at all; and 
the complainant has in. no sense ac- 
quiesced in that order. Where -there 
has been no legal disposal ofthe com- 
plaint,it seems to me.that no sanction 
to prosecute the complainant on the . 
footing that it is a false complaint. 
should be granted. Under the circum- 


„Stances of the case TI am of opinion . 


that the sanotion should not have' been: 
granted. 
Z. K : Rule made absolute, 
(1) 13 B, 590; 7 Ind, Dec. (x. 5) 391. i 
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ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 388 or 1923. 
August 14, 1923. 

Present :—Mr. Justice Sulaiman. 
HABIBUL RAZZAQ-—APPLICANT 
versus 
EMPEROR--OrrosrrE PARTY. 

Penal Code (Act XLV of 1860), ss. 44, 988— 
Extortion; essentials of —Injury, meaning of—Pro- 
mise to recommend-—-Promise to return property— 
Criminal Procedure Code (Act V of 1898), s. 189— 
Inadmissible evidence, admission of —Grossly absurd 
story—-Revision. 

Before a person can be said to put another 
person into fear of an injury for the purpose of 
section 383 of the Penal Code, it must appear that 
he has held out some threat to do or to omit to do 
what he is legally bound to do in the future. On 
the other hand if all that a man does is to promise 
to do a thing which he is not legally bound to do 
and says if money is not paid to him he would not 
do that thing, he cannot be said to have committed 
the offence of extortion. [p. 610, col. 1.] 

If a person promises to speak favourably to a 
person in authority and to do his best to induce 
him to do something, and in consideration of this 
‘promise, receives money, he cannot be said to have 
threatened to cause injury to the person who gives 
the money and thereby committed extortion. 
[p. 610, col. 2.] : : 

A High Court would be justified in revision in 
going into the evidence if there is something 
grossly absurd or improbable in the story or if 
the lower Court has taken into consideration a 
matter not legally admissible in evidence. [p. 611, 
cols. 1 & 2] f 

. Where a person without any right takes away 
the cattle belonging to another and declines to 
return them until he receives a certain sum, and 
itis on receipt of that sum that he returns them, 
he does put the complainant in fear of injury to 
his property, within the meaning of section 44 of 
the Penal Code and thereby commits the offence of 
extortion. [ibid] |. 

Criminal revision from an order of 
the Sessions Judge of Budaun, dated 
the 2nd July .1923. 

Mr. Mushtag Ahmad, for the Applicant. 

The Assistant Government Advocate, 
for the Crown. 

JUDGMENT.—This is a criminal 
revision from an order convicting the 
applicant under section 384 of the Indien 
Penal Code. The case against the 
accused is to be split up into two parts, 
although the sentence is one for both 
the convictions. ; 

The first charge against the accused 
was that he extorted a sum of Rs. 45 and 
a further sum of Rs. 20 from one Jodha 
Teli. It appears that the, Co-operative 
' Bank had a decree against one Behari, 
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Brahmin and others. In execution of 
this decree the amin was sent to the 
village to attach property belonging to 
the judgment-debtors. Mr. Tandon, the 
Assistant Manager, the present accused, 
who is the Secretary of the Society, and 
the auditor of the Bank also appear to 
have accompanied the amin to the 
village. Itis said that on the 29th of 
November, 1921, the accused pointed out 
certain crops as belonging to the judg- 
ment-debtors, and on the crops having 
been so pointed out, the amin attached 
them. The document signed by the 
amin shows that the crops were pointed 
out by the Assistant Manager as well as 
by the Secretary. The paper was signed 
by the Assistant Manager, admitting that 
he pointed out the crops, but was signed 
by the Secretary as a witness. The 
fact, however, remains that neither the 
Assistant Manager, nor the Secretary had 
power to attach the crops. It was the 
amin alone who had authority to do so 
and there can be no doubt that the act 
of attachment must be attributed to the 


“amin and to no one else. 


The crops attached by the amin, how- 
ever, did not, as a matter of fact, belong 
to Behari Brahmin.. Jodha was a co- 
sharer of Behari in some fields, though 
not necessarily of the fields of which the 
crops had been .attached. The crops 
belonged to Jodha and consequently he 
protested against the attachment. The 
story told by some of the prosecution 
witnesses is that before the attachment 
took place, the accused wanted some 
money and promised in return not to get 
these crops attached. This, however, is 
said to have happened in the vil- 
lage itself. The accused is not charged 
with anything that happened in the 
village, but is charged with having 
extorted money at Budaun. The occur- 
rence at Budaun was some two days 
after the attachment had been made. 
Jodha accompanied by two other persons 
went to the accused and begged of him 
to get the crops released. The accused 
promised to get them released and settled 
his gratification at Rs. 65, out of which 
Rs. 45 were paid to him then and there, 
and the balance was paid in the village 
some months after. 
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Both the Courts below have accepted 
the prosecution story that the aceused 
did receive the sum of Rs. 45 and Rs. 20 
from Jodha Teli. In revision I cannot 
say that the Courts below were wrong in 
believing that ‘story. The question still 
remains whether the facts constituted an 
offence within the meaning of section 
383 of the Indian Penal Code. I have 
had the statement of the complainant 
read over tome, and the story told by 
him as to what happened at Budaun is 
that when he begged of the accused to 
get the crops released, the accused abused 
him, threatened him, and said that if he 
did not pay him the money then he 
should go and file objections. I note 
here ‘that’ the learned Magistrate who 
took down the notes of the evidence in 
English: has wrongly translated this 
portion of Jodha’s. actual statement as 
implying that he would get him convicted 
in some case. That he is clearly wrong 
is borne out by ‘a comparison with the 
evidence recorded in the vernacular. I 
am asked on behalf of the prosecution to 
connect what happened at the village with 
what happened at- Budaun, and to say 
that the whole thing.was a continuation 
ofa single transaction, and the accused 
is guilty on all the facts taken in con- 
junction. The statement made by the 
accused in the village would be a threat 
held out by. him that if some money was 
not paid to him the crops would be 
attached by the. amin, whereas the 
promise held out. by the accused at 
Budaun was that if the money was not 
paid he would.not try to get the crops 


released; otherwise the aggrieved party 
woüld have to go and file objections. 


In my opinion there is à clear distinction 
between these two statements. One may 
cause a fear, the other only raises a hope. 
Before a person can be said to put any 
person into fear of any injury to that 
person, it must appear that he has held 
out some threat to do or to omit to do 
what he is legally bound to do in the 
future. On the other hand if all that a 
man does is to promise to do a thing 
which he is not legally bound to do and 
says if money is not paid to him he 
. would not do that thing, I cannot hold 
that such an act amounts to an olfence. 
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In the present case there.can be no doubt 
that after the attachment had been duly 
made by the amin, the accused had no 
authority whatsoever to release the crops. 
The only authority which could do so, 
would be the authority of the Bank. It 
is suggested that the accused's .father is 
some high officialin the Bank and he 
has influence with the father and it is 
suggested that the accused might have 
hinted that he would persuade his father 
to get the crops released. Assuming 
that to be so, even then the aot 
would not be an offence under section 
383. If a person promises to speak 
favourably to a person in authority and 
to do his best to induce him to do 
something, and in consideration of this 
promise, receives money, I am not 
prepared to hold that he has threatened, 
to cause injury to the person who gives 
the money and thereby committed 
extortion. If the accused was not legally 
bound to do anything to get the crops 
released, and if he-promised to do 
something on: payment of some money, 


.then, unless the act comes within the 


definition of bribe, Iam of opinion that 
he cannot be convicted of extortion. 
.:In this view of the matter, even 
assuming all the facts found against him 
in’connection with the first charge, his 
conviction was not proper. 
The second charge against the accused 
was that he extorted a sum of Rs. 5 from 
one Behari (this man is other than Behari 
Brahman). He was not a judgment-debtor 
ofthe Bank atall. Itis said that while 
Behari was inside his house, and his 
cattle were tied outside it, the accused 
took them away, and when Behari came 
out and protested, and asked- for their 
release, the accused said that he would 
not release them unless some money was 
paid to him. Behari paid Rs. 5 to the. 
aecused and got his cattle released.. 
Behari admittedly was not a’ judgment- : 
debtor of the Bank and it cannot be. 
disputed that legally his cattle could not, 
be attached in execution of any decree 
of the Bank. Besides the statement of 
the complainant Behari, two other wit-- 
nesses, Mukan Ram and Dulli Chamar, 
were produced on behalf of the prosecu- 
tion to prove the payment of Rs. 5 by 
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Behari. These witnesses have been 
believed hy both the Courts below. In 
the ordinary way I would have been 
bound to accept these findings as con- 
clusive in revision unless there’ was 
something grossly absurd or improbable 
in the story. I find, however, that in the 
course of the judgment of the learned 
Sessions Judge, there is a remark to the 


effect :—“ It must be remembered that. 


Mr. Tandon admitted that he had heard 
that the appellants conduct was not 
satisfactory." This is a matter^which the 
learned Sessions Judge took into account 
when considering the case against the 
accused in connection with the payment 
of Rs. 5 said to have been made by 
Behari. Obviously, the statement made 
by Mr. Tandon that he had previously 
heard that the appellant’s conduct was 
not satisfactory, was not legally admis- 
sible against him in this case and it was 
not, therefore, a statement which should 
have been considered at all. It was 
owing to this circumstance that I felt 
myself bound in fairness to the accused 
to go into the evidence again and 
consider it.. At the same time I must 
point out that this statement was not 
made by either of the Courts below—a 
basis for believing the evidence for the 
prosecution. The Courts below were 
satisfied in their minds that the story 
told by the three witnesses for the prose- 
cution was substantially true. That 
being so, I have to see whether there is 
anything which would justify me to say 
that the Courts below were wrong in 
believing these witnesses. If the story 
told by them were grossly impossible or 
absurd, I would have no hesitation to 
differ from the view taken by the Courts 
below. The story told by Behari is that 
although he had not seen the amin in 
the village, he found the accused who 
was an official of the Bank “attaching” 
cattle. It is true that some months 
afterwards Behari did make a statement 
to the Sub-Inspector that he had com- 
plained to the amin about the matter and 
the amin had refused to hear him. On 
oath, however, Behari admitted that he 
had not seen the amin in the village 
and had not spoken to him at all. There 
is certainly, therefore, this fact that 
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Behavi paid this sum of Rs. 5: and after 
that he took no further steps against 
him, that is to say, he made no complaint 
to the Bank nor filed any complaint in 
Court. It was long afterwards when an: 
enquiry was set on foot by the Assistant 
Registrar of Co-operative Banks that he 
made a statement. At the same time, it 
must be borne in mind that an ordinary: 
villager might very well content himself 
with getting his cattle released on pay- 
ment of Rs. 5 and may not think it 
worthwhile to go all the way to town to 
make a complaint which would result in 
a prosecution. Had I been sitting as a 
Court of Appeal, it is possible that I 
might have comè to a differen; 
conclusion, But in revision when this 
oral evidence has been accepted by both 
the Courts below, I do not feel justified 
in saying that the statements of those. 
witnesses are such as can not possibly be 
believed. Ido not find in the story told 
by these witnesses anything so absurd 
orimpossible as to make it difficult to 
give it credibility. 


The case as found against the appli- 
cant, therefore, is that he without any 
right took away cattle belonging to 
Behari and declined to release them until 
he was paid a sum of Rs. 5, and that it 
was on receipt of Rs. 5 that he released 
them. A threat held out by the accused 
that he would not release the cattle 
belonging to Behari, and taken away by 
the accused without Behari's consent, 
unless he was paid some money for their 
release, does, in my opinion, amount to 
extortion inasmuch as he did put Behari 


: in fear of injury to his property, namely, 


the cattle, as he must have felt that his 
cattle would remain with the accused so 
long as the money was not paid to him. 
This would be sufficient injury within 
the meaning of section 44 of the Indian 
Penal Code.: i 


Accepting, therefore, the finding of fact 
arrived at by the Courts below I cannot 
hold that no offence under section 383 
was committed with respect to the receipt 
of this sum of Rs. 5. 

As I am acquitting the accused of the 
offence of extorting Rs. 65 and only 
upholding his conviction as to extorting: 


612 
SHAFI V. EMPEROR. 


Rs. 5, I think that a substantial reduction 
in.the sentence would be just. 

Iaccordingly allow this application in 
part and set aside the conviction and 
sentence on the accused with regard to 
extorting Rs. 65 from Jodha and aequit 
him of that offence. I, however, uphold 
the conviction for extorting Rs. 5 from 
Behari but reduce the sentence to the 
period, of rigorous imprisonment already 
undergone.by. the accused and a fine of 
Rs. 100. If the accused’ has paid any- 
thing. óver and above Rs. 00 the excess 
unt. will be refunded. “In default of 
t of Rs. 100, the accused will 
uündérgo- rigoróus imprisonment for a 
further, period 0f one week. 

"M. A. A. Application allowed in part. 






ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. -482 or 1993. 
E September 14, 1923. 
Present:—Mr. J ustice Sulaiman. 
SHAFI AND OTHERS—ACCUSED 
VETSUS 

EMPEROR-—Oprosrre Parry, 

Criminal Procedure Code (Act V, of 1898), s 
Char ges, joinder of—Ofjfences, distinct 
séparatesJoint trial, whether legal. 

-- Non-compliance. with the provisions of section 
233 of ihe Code of.Criminal Procedure is not mere- 
ly. an irre larity but an illegality and vitiates the 
whole trial, 

“aSubrahmania~Ayyar v. Emperor, 25 M. 61; 11 
M..L..J: 233; 3 Bom. L. R. 540; 98 I. A. 257; 5 
Q; W- N. 866; 2 Weir 271; 8 Sar. P. 0. J. 160 (P. U), 
relied ori. 

"Where two offences are quite distinct and sepa- 
raté and. there is also an interval of time between 
i their commission, they ‘cannot be said toform the 
same ‘tran tion and E joint trial in respect of 
tham i isillegal. " 

“Criminal reference by the Sessions 
Judge; Budatin, dated the 10th August 

1923. 

" JUDGMENT.—This is a reference 
by. the Sessions Judge of Budaun. The 
' aGetised persons were tried jointly for 
offences under sections 379, 147 and 325 
read with section 149.of the Indian Penal 
Gode. ‘They were convicted by the 
Trying Magistrate and their convictions 
were upheld by the Appellate Court. 


. 288 
“and 
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An application for revision was present- 
ed on behalf of the accused persons to 
the Court of the Sessions Judge, and the 
legality of the joint trial was questioned. 

The facts as found so far are that 
Sharfuddin and Nanhe accused were 
detected while stealing the crop of the 
complainant Chiddu Chamar, who object- 
ed to the theft and was compelled to run 
After this Sharfuddin 
and Nanhe hearing that the complainant 
intended to go to the Police Station to 
make a report, went along with the other 

ersons to the complainant's chawpal and 
there caused hurt to Chiddu, and grievous 
hurt to his father Nanhe. The: two 
offences were obviously quite distinct 
and separate, and there was also an in- 
terval of time between their commission. 
By no stretch of language can it be said 
that these offences were of the same time, 
nor can it be said that they were so con- 
nected together as to form the same 
transaction. 

In this view of the matter I agree with 
the learned Sessions Judge that a joint 
trial was illegal. It was held by their 
Lordships of the Privy Council in the 
case reported as Subrahmania Ayyar v. 
Emperor (1). that such | non-compli- 
ance with the provisions of section 233 of 
the Code of Criminal Procedure was not 
merely an irregulatity but an illegality. 

The accused were not satisfied with the 
joint trial and themselves asked the 
learned Sessions Judge to set aside the 
orders on the ground of the illegality of 
the joint trial. 

laecept the reference, and set aside 
the convictions of the accused persons, 
and direct that the accused be tried de 
novo of the offences charged, and the 
offence of theft be tried separately from 
that falling under sections 147, 325 and 


'149. The District Magistrate will send 


the case to another Magistrate for trial. 
Tet the record be returned. 
N. K. Reference accepted. 
(1) 25 M..61; 11 M. L. J. 233; 3 Bom. L. R. 540; 


oM 257; 5 C. W. N. 866; 2 weir 271; 8 Sar. 
P.C.J 160 (P. C) 
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BOMBAY HIGH COURT. 
CRIMINAL Rererence No. 59 or 1923. 
January 17, 1924. 
Present:—Sir Norman Macleod, KT., 
Chief Justice, and Justice Sir Lallubhai 

. Shah, Kr. : 
MUKTA—QOMPLAINANT 
versus 

DATTU MAHADEV—Obpposite Parry. 

Criminal Procedure Code (Act V of 1898), s. 488— 
, Mainienance—Order directing payment in kind and 
in cash, legality of. 

Section 488 of the Criminal Procedure Code 
only permits of the Court directing a monthly 
payment ofmoney. An order directing an annual 
mixed payment m kind and in cash is contrary 
x terms of the section and cannot be up- 
ne. 

Criminal reference made by the Dis- 
trict Magistrate, Sholapur. 

Mr. P. B. Shingne, Acting Government 
Pleader, for the Crown. 

JUDGMENT.—This isan application 
by the complainant wife of Dattu Gawali 
for maintenance under section 488 of 
the Criminal Procedure Code. The 
Magistrate passed the following order:— 


“The husband of the applicant is: 


willing to give her juwari 4 maunds, 
one lugada, Choli, and Rs. 12 cash 
every year. As he gives her mainte- 
nance I direct that.the applicant should 
get the above maintenance every year 
from Dattu Mahadev of Narkhed.” 

The District Magistrate has referred 
the case to this Court with a request 
that the order should be set aside as not 
being in conformity with the provisions 
of section 488, Criminal Procedure 
Code. We think that that section only 
permits of the Court directing a monthly 
payment of money, and that the present 
order directing a mixed payment in kind 


and in cash every year is contrary to’ 


the terms of the section. We, therefore, 
set aside the order and direct the Magis- 
trate to passa proper order under sec- 
tion 488, Criminal Procedure Code. — 

Z. 8. Order set aside. 


INDIAN CASES. 


613 
RAM ADHIN 7, EMPEROR, 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 487 or 19237 
August 13, 1923. : 

Present :—Mr. Justice Sulaiman. . 
RAM ADHIN AND oTHERS—APPLICANTS 
VETSUS 
EMPEROR—Obpposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 106 
—Conviction for offence involving breach of peace-— 
Bond to keep the peace—Notice to show cause, whe- 
ther required. 

An order under section 106 of the Criminal Pro- 
cedure Code requiring an accused, after conviction 
for an offence involving a breach. of the peace, to 
execute a bond to keep the peace must be passed at 
the same time when there is a conviction and 
passing of the sentence. No notice to show "cnu&é 
why such anorder should not be passed i is néces- 
ary. 

Criminal revision from an order of 
the District Magistrate, Allahabad, 
dated the 10th of August 1923. 

Mr. Ram Nama Prasad, for the Ap- 


plicants. 


JUDGMENT .—This is an application 
in revision. Two main points have been 
urged strongly. The first one is that 
inasmuch as there were originally thirteen 
persons, nine of whom havet been acquitted, 
the conviction of the remaining four “ander 
section 147 of the Indian Perial Code was 
illegal. As to this I may point out that 


| the learned District Magistrate has gone 


into tlie question and has come to the 
conclusion that there can be no doubt 
that a very large number of persons” had 
joined in the attack. The only doubt 
which he felt was as to the identity of 
most of the thirteen persons named arid he 
had no doubt in his mind that more than 
five persons had taken part in the beatirig. 
The conviction under section 147 i is, thére- 
fore, not illegal. 

The next point urged is that the order 
under section 106 of the Codé of Criminal 
Procedure was improper inasmuch'às no 
notice to show cause had been.issued to 
the applicants. On their behalf; it is 
contended that the proper procediire for 
the Appellate Court to adopt was to dis- 
miss the appeal and issue notice to the 
applicants to show cause, and that after 
they had an opportunity of showing 
cause, they could have been bound over 
under section 106.- In» my opinion this 
procedure would have been altogether 
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ultra vires. “Under section: 106 whenever 
any. person accused of rioting, assault, 
etc., is convicted, the Court (and so also 
the Appellate Court) may at the time 
of the passing of the sentence on such per- 
sons order him to execute a bond etc. It 
is clear in my mind that an order under 
section 106 must be passed at the same 
time when there is a conviction and pass- 
ing ofsentence. If it was passed at a 
subsequent stage it would have been 
altogether without jurisdiction. If the 
Magistrate had decided to start proceed- 
ings subsequently, the only procedure 
.open to him would have been that pre- 
scribed by section 107. I do not consider 
that on the facts the sentence of one 
month is in any way severe. The ap- 
plication is dismissed. 
M. AL A, Apnlication dismissed. 


BOMBAY HIGH COURT. 
CRIMINAL Revision No. 317 or 1923. 
‘January 16, 1924. 
Préesent:—Sir Norman Macleod, Kr., 
Chief Justice, and Justice Sir Lllubhai 
Shah, Kr. 
In re NAGJI DULA— COMPLAINANT. 
Criminal Procedure Code (Act V of 1898), s. 489—- 
Revision--Enhancement of sentence—Privute party, 
whether can move High Court—Procedure. 
A District Magistrate or a Sessions Judge or a 
Government Pleader may draw the attention of the 
«High Court to a sentence with a view to its being 
.enhaneed. The High Court may also of its own 
motion send for the record and take action with 
a like object. But a private person is not entitled 
to come to the High Court and to ask it to enhance 
a sentence passed by a Subordinate Court. If he 
considers a sentence unduly lenient, he should 
draw the attention of the Government to the fact. 


Criminal application against the con- 
vietion and sentence passed by the 
Honorary Magistrate, First Class at 
Amod, in Case No. 13 of 1923. 

Mr. M. H. Mehta, for the Applicant. 

‘Mr. M. T. Telivala, for the Accused. 

JUDGMENT.—Three persons were 


charged before the Honorary First Class 
Magistrate of Amod with having com- 
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mitted an offence under section 324 
and section 324 read with section 114, 
Indian Penal Code. The first accused 
was discharged. The second and 
third accused voluntarily confessed the 
offenceand asked for merey. The Magis- 
trate said :—“ Considering the facts 
mentioned above and that both the 
accused have voluntarily confessed the 
offence, I am inclined to be lenient 
with them. Besides the circumstances 
of the case also require me to be care- 
fully moderate in passing the punish- 
ment.” Accused No. 2 was accordingly 
sentenced to pay a fine of Rs. 40, and 
in default to suifer simple imprisonment 
for one month. Accused No. 3 was 
sentenced to pay a fine of Rs. 15 and 
in default to he imprisoned for one 
week. | 

The complainant applies to this Court 
under section 439, Criminal Procedure 
Code, that the sentences should be 
enhanced. Speaking for myself, I do 
not think that according to any view 
we may take of our powers under the 


' Code of Criminal Procedure, a private 


party is entitled to come to this Court 
and ask it to enhancea sentence passed 
by a Subordinate Court. A District 
Magistrate or a Sessions Judge or the 
Government Pleader may draw our 
attention to a sentence with a view to 
its being enhanced. We may also of 
our own motion send for the record and 
take action with a like object. But it 
is not for a private complainant to take 
If he considers a 
sentence unduly lenient he should draw 
the attention of Government to the fact. 
We think it should be definitely ruled 
as a matter of practice that no such ap- 
plication by a complainant to enhance 


a sentence should be entertained. The 
Rule is discharged. 
Z. K. Rule discharged. 


Vol. 81] 
ALI AHMAD KHAN V. EMPEROR. 


ALLAHABAD HIGH COURT. 
CRIMINAL Reviston No. 534 or 1923. 
September 14, 1923. 
Present:—Mr. Justice Sulaiman. 
ALI AHMAD KHAN—AppLIcANT 
versus 
EMPEROR— OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 98— 
Discovery of excisable article—Illegal search—Direct 
evidence available—-Conviction, whether vitiated. 

Where the discovery of an excisable article -in 
the possession of the accused is proved by direct 
evidence, any irregularity or illegality in the search 
can neither vitiate the trial nor affect the convic- 
tion. 

Emperor v. Allahdad Khan, 19 Ind. Cas. 332; 11 
A. L.J. 442; 35 A. 358; 14 Cr. L. J. 236, referred to. 

Oriminal revision from an order of the 
Sessions Judge, Bareilly, dated the 18th 
August 1923. | ; 

Mr. 6. B. Johri, for the Applicant, .; , 


JUDGMENT.—This was a clear case 
and the only question was whether ‘the 
accused was in possession of cocainé “and 

“used to sell it in his house. On -search 
being made four’ Government currency 
notes which had been previously marked 
by the, Excise Inspector and had been 
handed over to an informer in order to be 
paid for cocaine as purchase price were 
actually discovered in a locked box-in the 


house of which the accused had the key.: 


.Furthermore, the search witnesses say 
that-as soon as the party raided the house, 
the accused went inside a room and tried 
to hold up the door against the-Police but 
it was forced open. He was also seen 
‘going toa table ina corner ofa room 
and picking up some packets which he 
hurriedly put in his mouth. His mouth 
was forced open. by a Police Constable and 
some pieces of paper were taken out -but 
the powder had been swallowed by him. 
Then the evidence is that certain scales 
and a knife were discovered which when 
later on examined by the Chemical. Ex- 
aminer, were found to have traces of 
cocaine on them. The evidence of Baldeo 
Prasad as wellas the informer is to the 
effect that it was the accused who had 
sold the packet to the informer and 
which was ultimately found to contain 
cocaine. All these facts have been found 
-by both the Courts below against the 
accused. It is impossible for me to go 
behind these findings and to say that 
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ihese witnesses should not have been 
believed. It has been strongly urged 
before me that the search that was made 
was without a legal warrant and was 
illegal and it 1s then argued that that 
vitiates the whole trial. Iam unable to 
agree with this contention. There is no 
question of drawing any legal presump- 
tions. The discovery of the articles 
mentioned above is proved by direct 
evidence. Any irregularity or illegality 
in the search can . neither vitiate the 
trial nor affect a conviction; vide the case 
reported as Emperor v. Allahdad Khan 
(1. In face of the positive evidence it 
cannot be said that the accused has in 
any way been prejudiced by any irregular 
search. I reject the application. 
M.A. A. Application rejected. 

(1) 19 Ind. Cas. 332; 11 A. L. J. 442; 35 A‘ 358; 


14 Cr. L. J. 236. 


ALLHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 371 or 1923. 
August 11, 1923. 
Present:—Mr. Justice Sulaiman. 
CHEDI-—APPLICANT 
versus . 

RAM LAL—Opposire Parry. 

Criminal Procedure Code (Act V of 1898), s. 250— 
Compensation, award of—Powers of Appellate 
Court. 

It is only the Trying Magistrate who, if he dis- 
charges or acquits the accused, can order the com- 
plainant to pay compensation to the accused. The 
Appellate Court has no jurisdiction to proceed 
under section 250 of the Criminal Procedure Code 
and award compensation. ; 

Balli Pande v. Chittan, 28 A. 625; 3 A. L, J. 382; 
A. W. N. (1908) 145; 3 Cr. L. J. 441 and Mehi Singh 
v. Mangal Khandu, 12 Ind. Cas. 297; 39 C. 157; 14 
C. L. J. 437; 16 CO. W. N. 10; 12 Cr. L. J. 5929, 
(T. B.), followed. 

‘Criminal reference made by the Addi- 
tional Sessions Judge, Allahabad at 
Mirzaptir, dated the 23rd June 1923. ^ , 


Mr. S. D. Sinha, for the Applicant.” 


JUDGMENT.—This is a reference 
by the Additional Sessions Judge at 
Mirzapur. It appears that there were two 
trials before a Magistrate of the third 
class, Ram Lal was convicted under 


616 
SALE MAHOMED HAJI AHMED V. EMPEROR. 


section 447 of the Indian Penal Code in 
one and three other accused persons were 
convicted under section 352 of the Indian 
Penal Code in the other. Both these 
accused persons preferred an appeal to 
the District Magistrate, who allowed 
their appeals, set aside the convictions 
and released the accused. In addition 
to this he called upon the complainant 
to show cause why he should not be 
ordered to pay compensation under 
section 250 of the Indian Penal Code. 
Eventually he ordered the complainant 
to pay Rs. 20 as compensation to Ram 
Lal and Rs. 10 each to the other three 


accused. 
The learned Additional Sessions 
Judge has referred these cases to 


this Court with a recommendation that 
the order awarding compensation should 
be set aside as being without jurisdic- 
tion. : | 

' In my opinion this reference must be 
accepted. The wording of the section is 
very clear. It is only the Trying Magis- 
trate who, if he discharges accused 
persons, can order compensation to be 
paid. The Appellate Court has no juris- 
diction to proceed under section 250. 
This was the view taken by Stanley, C. J., 
in the case of Balli Pande v. Chittan (1). 
That case has been followed by the Full 
Bench of the Calcutta High Court in the 
case of Mehi Singh v. Mangal Khandu 
-(2). In my opinion, therefore, the order 
passed by the District Magistrate direct- 
ing compensation to be paid was ultra 
vires. I accept this reference and set 
aside that part of the District Magistrate's 
order which directed that the cómplain- 
ant should pay compensation to the 
various persons. The compensation, if 
paid, will be refunded. 


M. A. A. Reference accepted. 


(1) 28 A. 625; 3 A. L. J. 382; A. W. N. (1906) 145; 
3 Or. L. J. 441. 
* (9) 19 Ind. Cas. 297; 39 C. 157; 14 O. L. J. 437; 16 
C. W. N. 10; 12 Cr. L. J. 529 (F. B.). 
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BOMBAY HIGH COURT. 
CRIMINAL REVISION No. 297 or 1923. 
January 9,.1924. 

Present:—Sir Norman Macleod, Kr., _ 
Chief Justice, and Justice Sir Lallubhai 
Shah, Kr. 

SALE MAHOMED HAJI AHMED— 

ACCUSED—APPLICANT 
VETSUS 
EMPEROR—Opposite PARTY. 

City of Bombay Municipal Act (III of 1888), 
s. 257— Water closet—Storage of water in cistern-- 
Notice requiring landlord to pump water into 
cistern. : 

Section 246A and the following sections of the 
City of Bombay Municipal Act, dealing with water 
closets, merely relate to the construction, position, 
and proper maintenance of water elosets, and have 
nothing whatever to do with the supply of water to 
such closets. [p. 618, col. 1.] 

Section 257 of the City of Bombay Municipal Act 
being a penal section must be strictly construed. 
Under that section only certain kinds of work can 
be requisitioned by the Commissioner to bring the 
condition of the privy or water closet within the 
previous provisions of the Chapter, that is to say, 
with regard to its construction or maintenance. 
The Commissioner has no power under this sec- 
tion to direct a landlord to maintain a water closet 
in good order by pumping a sufficient quantity of 
water into the cistern. [ibid.] ; 

Oriminal application against the con- 
vietion and sentence recorded by the 


: Acting Chief Presidency Magistrate, 


Bombay. 

Mr. H.C. Coyajee, (with him Messrs.’ 
Edgelow, Gulabchand & Wadia), for the 
Applicant. . 

Mr. Kanga, Advocate-General (with him 
Messrs. Crawford, Bailey & Co.), for the 
Municipality. 


JUDGMENT. 

Macleod, C. J.—The applicaht in 
this case is the owner of certain premises 
at Don Tad street consisting of a ground- 
floor and three upper floors. At the top 
of the building there is a storage tank 
intended to supply water to the flushing 
tanks of the water-closets below. It is 
admitted that in the present circum- 
stances there is not sufficient pressure in 
the main for the water to rise to the 
storage tank, which, therefore, could 
only be kept filled with water brought up 
by artificial means. 

On March 23, 1923, the applicant was 
served with a notice under the signature 
of the Deputy Health Officer, B-ward. 
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The notice recited that upon: inspection 
and examination it had been found that 
the water-closets at the applicant's above- 
mentioned premises were not in good 
order or condition inasmuch as they 
were required to be kept in good order. 
That by itself is not very explicit. How- 
ever, the applicant was required within 
seven days from the service of notice to 
maintain such water-closets in good order 
by pumping daily a sufficient quantity of 
water into the cistern from which the 
flushing tanks of the water-closets were 
supplied. The applicant was warned 
that if he failed to comply with the 
requisition, he would be liable to the 
‘penalty prescribed by section 471 of the 
Act as so amended, and his attention was 
specially drawn to section 259-A of the 
said Act under which he was asked to 
employ a licensed plumber to execute or 
supervise the work therein described. 
' ^ The applicant was then charged before 
the Chief Presidency Magistrate with 
iot complying with this notice and was 
convicted and sentenced to pay a fine of 
Rs. 15. 
. It seems to us that the main point in 
the case has escaped the attention of the 
learned Magistrate. He said:— 

“It is admitted on behalf of the accused 
that there is a hand pump attached to 
the water pipe on the ground floor, 
and it appears that if the pump is 
worked the water would reach to the 
storage tank. Itis contended on behalf 

. of the accused that the pump on the 
ground floor belongs to a tenant and that 
the Municipality cannot compel him to 
work the pump. On behalf of the Muni- 
cipality it is contended that it is im- 
material to whom the pump belongs but 
that inasmuch as the pump is already 
attached to the water pipe it is a fitting 
within the meaning of sections 274. and 
275, Bombay Municipal Aet. 

“I bave carefully considered the argu- 
ments on either side and I think that the 
accused is bound to carry out the Muni- 
cipal requisitions contained in the notice 
under section 257 (1) to keep the privies 
in good order. Todo this he must get 

"the pump attached to the water pipe 
worked so that the water may rise to the 
storage tank, and the privies must be 
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flushed and thus kept in good order. It 
appears to me having regard to the fact 
that the pump is already attached to the 
water pipe and is a fitting and whether 
it belongs to him or not, I think the 
accused must be convicted of the offence 
with which he is charged.” 

Chapter IX of the Act deals with 
drains and drainage works and section 
246A and the following sections deal 
with water closets, privies, urinals, etc. 
Section 246A deals with the construc- 
tion of water closets and privies. 

Section 247 prescribes that it shall not 
be lawful newly to erect or to re-erect any 
building for or intended for human habi- 
tation, or at or in which labourers or 
workmen: are to be employed, without 
such water-closet or privy accommoda- 
tion as the Commissioner may prescribe. 

Under section 248 the Commissioner 
may require the owner of such premises 
which he considers are not sufficiently 
provided with water closet or privy ac- 
commodation, to provide such or such 
additional water closet or privy accom- 


` modation as he prescribes. 


Sections 250 and 251A deal with the 
construction and position of privies and 
water closets. 

It will be observed that nothing what- 
ever is said in any of those sections with 
regard to any obligation on the part of 
the owner ofthe premises to keep the 
cistern and the flushing apparatus con- 
nected with the water closet supplied 
with water. 

Section 253 and the following sections 
deal with inspection of drains, water- 
closets and privies, etc., and it is clear 
from section 255 that in such cases the 
Inspector concerned ‘has only to see 
that the provisions of the Chapter have 
been observed. 

Under section 256, if under the Chapter 
it is found that any water closet or privy 
is not in good order or condition, the 
expenses of the inspection, and examina- 
tion shall be paid by the owner of the 
premises, and he shall fill in, reinstate 
and make good the ground, or portion 
of any building, drain or other work 
opened, broken up or removed for the 
purpose of such inspection and examina- 
tion, at his own cost. 
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Then section 257 deals with the requi- 
sitions which the Commissioner may 
make if the inspection and examination 
has shown that the water-closet or privy 
is not in good order. 

Under section 257 (a) (ii) the Commis- 
sioner may require the owner to renew, 
repair, recover, or take such other order 
as he shall think fit to direct and to 
fill in, reinstate and make good the 
ground, building or thing opened, broken 
or removed for the purpose of such in- 
spection and examination. . 

' Tt seems to me that it is clear that all 
these sections to which I have referred 
' dealing with water-closets, merely relate 
to the construction, position and proper 
maintenance of water-closets, and have 
nothing whatever to do with the supply 
of water to such closets. The work which 
could be ordered to be done by the owner 
on the requisition of the Commissioner 
under section 257 could only be executed 
by a licensed plumber under section 
259A and attention to that section is 
.drawn in the notice given under section 
257, from which 1 gather that it was 
intended that under section 257 only 
certain work could be requisitioned by 
the Commissioner to bring the condition 
ofthe privy or water-closet within the 
previous provisions of the . Chapter, that 
is to say, with regard to their construc- 
tion and maintenance. Nothing what- 
ever is said throughout the Chapter with 
' regard to the water supply. It seems 
to me, therefore, that the Commissioner 
was notentitled to give a notice under 
section 257 (1)in this case directing the 
landlord to maintain the water closet in 
good order by pumping a sufficient 
quantity of water into the cistern. It is 
quite possible that under ,Somé other 
section in the Act, the applicant might 
have been ordered to supply the storage 
cistern with water, but we are not con- 
cerned with that question in this appli- 
cation. This being a penal section it 
must be strictly construed, and, in my 
opinion, the Commissioner was not entitl- 
ed to serve notice on the applicant under 
section 257 (1) in the circumstances of 
the case. 1 think, therefore, that the 
conviction must be set aside and the fine, 


if paid, refunded. 
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Shah, J.—I am of the same opinion. 
Z. K, : ; 
Rule made absolute. 


ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE NO. 431 oF 1923. 
September, 14, 1923. 

Present :—My. Jutice Sulaiman. 
RAM GOBIND SINGH-—APPLICANT 
versus 
LALLU SINGH. AND oTHERS—OPPOSITE 
PARTY. 

Criminal Procedure Code (Act V. of 1898), s. 495 
--Private complaint-—Prosecution conducted by 
complainant—Charge, framing of--Withdrawal by 
Court Inspector—Order of Magistrate, legality of 
—Court Inspector, whether has powers of Public 
Prosecutor. 

When a private complaint is filed before a 
Magistrate who gives permission to the complain- 
ant to conduct the prosecution and be responsible 
for its conclusion, the Court Inspector having 
nothing to do with the case, if, after the prosecu- 
tion evidence is closed and charge is framed, the 
accused makes an application to the District 
Magistrate requesting that the case be withdrawn 
on certain terms and the District Magistrate orders 
the Court Inspector to withdraw the cage and the 
accused is acquitted by the Trying Magistrate on 
an application by the Court Inspector and without 
ever consulting the complainant, the order passed. 
is not legal and should be set aside. [p. 620, col. 1.] 

In such a case, the Court Inspector who took no 
part in the trial is not the person who, under 
section 495 of the Criminal Procedure Code, would 
have the powers of a Public Prosecutor. [p. 619, 
col. 2.] 4 

Criminal reference made by the Ses- 
sions Judge, Ghazipur, dated the 21st 
July 1923. 0. 

Mr. Lakshmi Narain Tewari, for the 
Applicant. kf 

Mr. A. P. Pandiya, for 
Party. f 

JUDGMENT.—This reference must 
be accepted.- A private complaint was 
filed by Ram Gobind Singh against 
Lallu Singh and others and the case 
was being tried by the Sub-Division- 
al Magistrate concerned. The record 
shows that a Legal Practitioner engaged 
by the complainant was permitted by 
the Trying Magistrate to' conduct the 
prosecution case. In his explanation the 
District Magistrate has admitted that 


the: Opposite 
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“it is true that the Prosecuting Inspector 
did not actually take part in the con- 
duct of this case.” After the evidence 
of. the complainant had been recorded, 
a charge was framed and it was after 
that stage that the accused persons 
made an application to the District 
Magistrate requesting that the case be 
withdrawn on certain terms. The file 
was sent for. When sending up the file 
the Trying Magistrate addressed a note 
to the Distriet Magistrate setting forth 
the facts of the case and winding up 
with the remark “I, therefore, would 
strongly recommend the application for 
your kind consideration because I do not 
believe that the accused committed the 
offence with intent to defraud.” On 
reading the report of the Trying Magis- 
trate and perusing the file the District 
Magistrate seems to have been of opinion 
that the case was not one which should 
be dragged to its bitter end. He accept- 
ed the apology of the accused persons 
as well as the offer of the sum of Rs. 4,500 
for a charitable purpose. He ordered 
that “ the P. I. (that is the Prosecut- 
ing Inspector) will withdraw the case. 
Out of Rs. 4,500, Rs. 200 will be paid 
to the complainant to defray his expenses 
and to compensate him." This, order 
reached the Trying Magistrate’s Court 
before whom a further application was 
presented by the Court Inspector. On 
that application the Trying Magistrate 
passed this order “The case has been 
withdrawn by the District Magistrate. 
The accused should be acquitted 
accordingly.” 

These are the facts about which there 
can be no dispute whatsoever. The 
question for consideration is whether 
the order passed by the Trying Magistrate 
was legal and whether in any cape it 
ought to be set aside. 

Ön behalf of the accused persons it 
has been contended that I must assume 
that the District Magistrate in sending 
for the file had actually recalled the 
ease or withrawn it from 
of the Trying Magistrate and was him- 
self seised of it, .and was 
ing into it, or trying it, and that 
it was in the course of such an enquiry 
or trial that he appointed the Court 
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Inspector as a person to conduct the 
prosecution of this case within the 
meaning of section 495, Criminal Pro- 
cedure Code, and that, therefore, the latter 
was duly authorised to withdraw the 
case. On the facts narrated by me, 
such assumptions would be altogether 
unjustified. 


There can be no doubt that section 492 
sub-clause (1) of the Criminal Procedure 
Code eannot apply. Under that section 
an officer appointed by the Governor- 
General in Council or the Local Govern- 
ment to becalled a Public Prosecutor would 
be such an officer. Court Inspectors of 
districts are not called by the Local 
Government as Public Prosecutors and 
I have no doubt that they have not 
been appointedas such. No Notification 
suggesting anything to the contrary has 
been brought to my notice. 

It is also obvious that section 492, 
sub-clause (2) can have no application. 
The Code which was in force when 
this order was passed was the old Code 
and as it then stood sub-clause (2) 
could only apply to a case which had 
been committed for trial to the Court 
of Session. It could not apply to a 
case which was actually pending before 
a Sub-Divisional Magistrate. 


The learned Vakil for the accused has 
relied strongly on section 495 sub-clause 
(1), but Iam of opinion that that also 
does not apply to the facts of this case. 
It cannot be disputed that after the 
complaint had been filed, the Vakil 
engaged by the complainant was the 
had been permitted to 
conduct the prosecution case and it is 
not disputed that it was he who was 
engaged by him and who had heen pro- 
secuting the case. The Court Inspector, 
who never went anywhere near the 
Jourt when this case was being tried 
and took no part in the trial and as 
regards whom there is no order on the 
record to conduct the prosecution is, in 
my opinion, not the person who under 
section 495, Criminal Procedure Code, 
would have the powers of a Public 
Prosecutor. There is nothing on the 
record to show that the complainant or 
his Vakils were at all consulted before 
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the withdrawal was decided upon. As 
the learned Sessions Judge has remarked, 
it does seam’ as if it was done over the 
heads of those persons. 

The question, therefore, is whether 
under these cricumstances the Court 
Inspector had authority even with the 
consent of tbe Trying Magistrate to 
withdraw the case or not. I am of 
opinion that he had no such power. He 
was not the Publie Prosecutor appointed 
by the Local Government and called as 
such nor was he in this case the person 
who was permitted to conduct the pro- 
secution. Even assuming, however, 
that the Court Inspector with the con- 
sent of the Trying Magistrate had power 
to withdraw this case and even without 
consulting the complainant and his 
Vakil, I am of opinion that this is & 
case in which the order acquitting the 
accused persons must be set aside. 


When a private complaint is filed 
and then the complainant is given 
permission to conduct the prosecution 
and be responsible for its conclusion, 
it does seem to me highly improper 
that after he has closed his evidence 
and the charge has been framed the 
prosecution should suddenly drop with- 
out even consulting him. If there was 
no ease made out against the accused 
at all the accused were entitled to 
have a clear acquittal and not an 
acquittal on the payment of a price. 
The learned Vakil who appeared for the 
accused had strongly pressed that the 
opinion expressed by the Trying Magis- 
trate in his note to the District Magistrate 
shows that he was convinced that the 
conviction would not follow. Whether 
this isso or not I refrain from express- 
ing an opinion. The opinion contained 
in that private note may or may not be 
that, but if it isa fact that the Trying 
Magistrate was satisfied that there was 
no case against the accused he should 
have acquitted them at once. 


In view of the observations made by 
me abovel think it is necessary in the 
‚ends of justice that the order of acquittal 

“should be set aside and the case sent 
- back for disposal according to law. The 
ease will, of course, proceed from the 
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stage which. it had reached before the 
order in question was passed. 
N. K. Order set aside. 


PATNA HIGH COURT. . 
CRIMINAL Revision No. 116 or 1924. 
April 9, 1924. 
Present:—Mr. Justice Kulwant Sahay. 
LACHMI SINGH—AccusED—PETITIONER 

f versus : 

EMPEROR—Opposits Party. 

Criminal Procedure Code (Act V of 1898), as. 45, 
195—Penal Code (Act XLV of 1860), s. 182— 
Giving false information to Police—Complaint in 
writing, absence of—Irregularity—Chaukidar, 
whether bound to report rumours. 

The absence of & complaint in writing as 
required by section 195 of the Criminal Procedure 
Code, for the institution of a case under section 
182 of the Penal Code, is an irregularity covered 
by the provisions of section 537 of the Criminal 
Procedure Code. [p. 621, col. 2.] 

Section 45 of the Criminal Procedure Code 
makes it incumbent upon a Chaukidar to 
communicate to an officer in charge of a Police 
Station only such information as he possesses to 
his own knowledge relating to matters mentioned 
in the section. It does not require him to 
communicate every rumour’ prevalent in the 
village. [p. 622, col. 2.] 

Criminal appeal froma decision of the 
Additional District Magistrate, Patna, 
dated the 29th January 1924, affirming that 
of the Sub-Deputy Magistrate, Barh, 
dated the 14th December 1923. 

Messrs. N. N. Sinha and B. P. Sinha, 
for the ‘Petitioner. 

Mr. S. P. Varma, for the Assistant 
Government Advocate for the Crown. 

JUDRDGMENT.—This ease was heard 
in parton the 25th March, 1924, when time 
was granted on the application of Mr. 
Varma who appeared for the Assistant 


- Government Advocate in order to enable 


him to ascertain whether a complaint in 
writing was filed by the writer Head 
Constable as contemplated by section 
195 of the Criminal Procedure Code. 


. Mr. Varma now intimates that enquiries 


were made from the Sub-Deputy Magis- 


- trate of Barh who. tried the case and 


that the said Sub-Deputy Magistrate 
had written to say that so far as he 
and the Court Sub-Inspector.of Barh 
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recollect a petition of complaint in 
writing was filed by the writer Head 
Constable who was examined at the 
time of filing the complaint in writing. 
Any such complaint, however, is not 
found on the record but no objection 
appears to have been taken either in 
the Trial Court or in the Court of Appeal 
below or even in the application for 
revision filed in this Court as regards 
the absence of the complaint in writing. 
In paragraph 7 ofthe application for 
revision filed in this Court, the petitioner 
states that on the 25th of September, 
1923, the complaint was filed by Nand- 
kishore Singh, writer Head Constable, 
under section 182 and that the petitioner 
was summoned under that section. The 
absence of the written complaint was 
discovered for the first time when the 
argument was going on before me. 


Having regard to the circumstances. 


of the case, I am not prepared to say 
that the conviction is bad in law simply 
because no complaint in writing is found 
on the record. The probabilities are 
that a regular complaint in writing was 
filed, otherwise objection would have 
been taken at one stage or other on this 
point. In the second place, assuming 
that there was no complaint in writing, 
tomy mind this would not make the 
conviction illegal. The provision as 
regards the complaint in writing under 
section 195 was introduced in the Act 
by section 47 of the Code of Criminal 
Procedure (Amendment) Act XVIII of 
1823. The section as it stood before the 
amendment provided that “no Court 
shall take cognizance of any offence 
punishable under sections 172 to 188 
(both inclusive) of the Indian Penal Code 
except with the previous sanction, or on 
the complaint, of the public servant con- 
cerned or of some public servant to whom 
he is subordinate.” By the amendment, 
the provision as regards previous sanction 
has been removed and the words “in 
writing " have been added after the word 
“complaint.” Section 200 of the Code 
has also been amended by the same 
amending Act and a new.clause (aa) has 
been added therein which provides that 
“when the complaint is made in writing, 
nothing herein contained shall he deemed 
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to require the examination ofa complain- 


. ant in any case in which the complaint 


has been made by a Court or by a 
public servant acting or purporting 
to act in the discharge of,his official 
duties.” It, therefore, appears that the 
object of introducing the words “ia 
writing” after the word “ complaint” in 
section 195 and adding clause (aa) to 
section 200 was to remove the inconveni- 
ence which might be felt if it was made 
incumbent on the Magistrate to examine 
the complainant when taking cognizance 
of an offence. As the provision as 
regards sanction was removed ¿from 
section 195 and as it was made obligatory 
for the public servant concerned to make 
a complaint instead of giving a sanction 
in order to prosecute a person for offences 
referred to in section 195 of the Criminal 
Procedure Code, it was perhaps thought 
necessary that it would cause a good deal 
of inconvenience if such publie servant 
had to attend the Court and to appear 
before the Magistrate in order to lodge 
the complaint. In the present case, the 
complainant, namely, the writer Head 
Constable, was examined on oath by the 
Magistrate when cognizance was taken 
ofthe offence. Section 537 of the Code 
provides that “subject to the provisions 
hereinbefore contained, no finding, 
sentence or order passed by a Court of 
competent jurisdiction shall be reversed 
or altered under Chapter XXVII oron 
appeal or revision on account of any 
error, omission or irregularity in the 
complaint”. To my mind the absence 
of acomplaint in writing, at the most, 
would only amount to an error, omis- 
sion or irregularity as contemplated by 
section 537 of the Code. Moreover, the 
explanation attached to section 537 
provides that in determining whether 
any error, omission or irregularity in 
any proceeding under this Code has 
occasioned a failure of justice, the Court 
shall have regard to the fact whether 
the objection could and should have been 
raised at an earlier stage in the proceed- 
ings. As I have noted, no objection 
was ever taken by the accused on the 
ground of the absence of a complaint 
in writing, and nothing has been shown 
that such irregularity has occasioned a 
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failure of justice in the present case. 
I, therefore, hold that even if there was 
no complaint- in writing filed in this case 
the conviction is not bad in law on 
this account only. It may be noted that 
in the Court below an objection was 
taken, that the proper person to make 


the complaint was the Sub-Inspector | 


before whom the information was given 
by the accused and who had recorded 
the same, and not the writer Head 
Constable who had only made an enquiry 
in the matter. This objection has not 
been pressed before me and I find there 
is no substance in it. ae 
As regards the merits, I am of.opinion 
that upon the findings arrived at both 
by the Trying Magistrate and the Addi- 
tional District Magistrate, there can be no 
doubt that the conviction under section 
182 of the Indian Penal Code was legal 
and proper. It has been found that the 
information lodged by the accused in 
his capacity as chaukidar of the village 
relating to the death of a woman on 
account of an assault committed by her 
husband was deliberately and maliciously 
false. There was no reasonable ground 
for the petitioner’ giving information to 
the Sub-Inspector. It has been proved 
that the petitioner was in the village at 
- the time the woman was taken to Barh 
for treatment about two weeks before her 
death, that he was present at the time 
she was brought back to the village from 
Barh, and that he was also present in the 
village at the time the woman died and 
her body was removed for cremation. It 
is unlikely that he would have no per- 
sonal knowledge of the cause of the death 
and that he would rush to the thana and 
lodge information of a mere rumour 
which he had heard from a woman 
without making any enquiry as regards 
the truth of the rumour. It has been 
found that litigations are going on in the 
village and that the nephew and the 
brother of the accused are implicated in 
a rioting case, and that Mangar, the 
husband of the woman, was a party ofa 
faction in the village which was opposed 
‘by. another faction with which the ac- 
cused and his nephew and brother seem to 
be associated. There is a clear finding 
upon the evidence that the accused knew 
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that the information given by him 
that he gave the 
information maliciously with the 
deliberate object of putting Mangar 
to trouble and disgrace. It has been 
contended by the learned Vakil for the 
petitioner that the accused as a chauki- 
dar was bound to give information to 
the Police under section 45 of the Crimi- 
nal Procedure Code. Section 45 makes 
it incumbent on every village watchman 
and other persons named therein to 
forthwith communicate to the nearest 
Magistrate or to the officer in charge of 
the nearest Police Station any informa- 
tion which he may possess respecting, 
among others, occurrence in such village 
of any sudden or unnatural death or of 
any death under suspicious circum- 
stances, This section does not make it 
ineumbent.on the village chaukidar to 


communicate to the officer in charge of 


the Poliee Station any rumour of any 
occurrence prevailing in the village. It 
is only an information which he may 
himself possess that is to be communi: 
cated to the officer in charge of the 
Police Station. It is noteworthy that the 
amending Act XVIII of 1923.has sub- 
stituted the word “possess” in place of 
the word "obtain" in section 45, making 
thereby only such information which the 
informant may possess to his own know- 
ledge fit to be communicated to the 
officer in charge of the Police Station. 
Iam- of opinion that section 45 of the 
Criminal Procedure Code affords no 
justification for the action taken by the 
accused in the present case, 

As regards the sentence, the learned 
Trying Magistrate has awarded what 
he calls “an exemplary punishment.” 
Having regard to the circumstances of 
the case, however, I am of opinion that a 
sentence of one month's rigorous im- 
prisonment will meet the ends of justice. 

The result is that the conviction is 
upheld, but the sentence is reduced to 
one month’s rigorous imprisonment and 
a fine of Rs. 25, in default one month's 
further rigorous imprisonment. . 

Conviction upheld; 


Z. K. Sentence reduced. 
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MADRAS HIGH COURT. . 
. CRIMINAL Reviston Case No. 644 
a oF 1923. 
CRIMINAL Revision Peririon No. 513 
oF 1923. 

January 17, 1924. 
Present:—-Mr. Justice Krishnan and 
Mr. Justice Waller. 

In re VATIRAVAN SERVAI—ACCUSED 
—PETITIONER. 


Arms Act (XI of 1878), s. 19 (e)—Servant of . 


licensee in possession of gun—Offence. 

A person who has gota license or who is ex- 
empted from taking out a license is not entitled 
to allow any servant of his to use the gun for 
the latter's own purposes, and a servant so in 
possession of his master’s gun and using it for 
his own purposes commits an offence under clause 
(e) of section 19 of the Arms Act. But a servant 
carrying a gun for purposes of his master 
orin the presence of his master commits no 
offence. [p. 623, col. 2; p. 624, col. 1.] 

Queen-Empress v. Ganga Din, 22 A. 118; A. W. 
N. (1899) 213; 9 Ind. Dec. (x. s.) 1108 and Madho Lal 

- v. Emperor, 4 Ind. Cas. 333; 13 C. W. N. 124; 10 
© Or. L. J. 555, followed. 

Where both the master and servant honestly, 
but wrongly, believe that the servant is himself 
entitled to use the gun, the power of confiscation of 
the gun need not be enforced. [p. 624, col. 1.] 

Petition, under sections 435 and 439 
of the Code of Criminal Procedure, 
1898, praying the High Court to revise 
an order, dated the 2nd March 1923, 
of the Court of the District Magistrate, 
Ramnad at Madura, in D. Dis. No. 
1347 of 1923 (C. C. ,No. 86 of 1922, on 
the file of the Court; of^the Sub-Divi- 


sional First Olass :Magistrate, Deva- 
kota). 
Messrs. M. Patanjali Sastri and C. 


Rama Rao Sahib, for the Petitioner. 
The:Publie Prosecutor, for the Crown. 


ORDER.—This is an application 
made to this Court ‘to revise the con- 
viction of the accused, one Vairavan 
‘Servai, under section 19 (e) of the Arms 
Act, as he was. found carrying a loaded 
gun in contravention of the provisions 
of section 13 of the same Act which runs 
thus: 4 : i 

“No person shall’ go armed with any 
arms except under a license. and to the 
oe and in the manner provided there- 
Dy. , i 
What happened in this case was that 
the accused Vairavan Servai was found, 

med with” a loaded gun trying to 
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shoot game in the forest. When he was 
asked for an explanation, he said that 
his master Mr. Delhi Batcha Thevar 
owned the gun, that he was carrying 
it for him and that his master was 
somewhere in the neighbourhood, but, 
when he was asked to fetch his master, 
he was unable to do so; in fact his 
master was nowhere near. The finding 
is that he was using the gun for his own 
purpose.. 

It has been argued before us that 
Mr. Delhi Batcha Thevar is a person 
exempted under the rules framed under 
the Arms Act published in the Fort St. 
George Gazette of January 13, 1920, and 
that as a retainer or servant of Delhi 
Batcha Thevar the accused was also 
entitled to carry the gun and he has, 
therefore, committed no offence by doing 
So. In the first place, we are not sure 
whether the aecused's master is entitled 
to claim exemption under clause 11 in 
the list of exempted persons as a land- 
holder as the learned Vakil argues. To 
make sure of it,it would be necessary 
to call for an express finding on that 
point. But we will assume for the pur- 
poses ofthis case, without deciding the: 
question, that Mr. Delhi Batcha Thevar 
is an exempted person. The question 
then really is whether the accused asa 
servant of Mr. Delhi Batcha Thevar is 
entitled to contend that, because his 
master is an exempted person, .he has 
not infringed the Act. We do not think 
on the 
findings in the case, he was not 
carrying the gun for his master at 
all but he was using the gun himself 
for his own purposes in the forest for 
shooting game. We do not think there 
is anything in the wording of section 
19(e) of the Act which would justify 
us in going so far as to say that any. 
person, who has got a license or wlio 
is exempted from taking out a license, 
is entitled to allow any servant of his to 
use the gun for the latter's own purposes: 

We need not refer to all the author. 
ities that have been cited to us, for 
except the case in Madho Lal v. Emperor 
(1) the other cases turn upon the facts 


(1) 4 Ind, Cas. 333; 13 O. W. N. 124; 10 Cr. L. Ji 
599. 
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. of those cases. It has been held in 
. that case that, where, an accused, a ser- 
vant, was found using a gun lent to him 
by his master who had a license and 
using it for his own purposes, his‘ act 
was an infringement of the provisions 
of section 19 clause (f) of the Arms Act. 
Clause (e) of the section is very similar 
to clause (f). We agree with that ruling 
of the Calcutta High Court; that case 
has considered the previous cases includ- 
ing Queen-Empress v. Ganga Din (2). 
We think it will be an unjustifiable ex- 
tension of the Act to hold that a per- 
son having license can allow any ser- 
vant of his to do what he likes with 
his gun, as the ledrned Vakil for the 
accused argues before us. If the servant 
carries the gun for purposes of his mas- 
ter or in the presence of his master, 
that may not be an offence under the 
Act; but to go further, we think will 
be going against the terms of the Aot. 
We think, that in this case, there was à 
clear infringement of the provisions of 
clause (e) of section 19 of the Act by 
the accused, and that, therefore, he is 
guilty of the offence that has been found 
proved against him by the lower Courts. 
The question, however, remains as to 
what the punishment should be and 
‘whether the gun which has been ordered 
to be confiscated should be confiscated. 
It would seem from the correspondence 
that Mr. Delhi Batcha Thevar was rather 
misled by certain letters of the District 


Magistrate particularly Exhibit I in. 


thinking that he was entitled to allow. 
his gun to be used by his servant 
Vairavan Servai, the accused in this case, 
whose name he gave to the District 
Magistrate in Exhibit V; apparently he 
and his servant honestly believed that 
they were doing nothing wrong in allow- 
ing the servant to take the gun and 
use it as was done in this case. We, 
therefore, think that the order of con- 
fiscation should not be enforced ; we set 
aside the order of confiscation of the 
gun in this case. We consider, however, 
that the fine of Rs. 30 in the circum- 
stances of this case is not an excessive 


(2) 22 ^ 118; A. W. N. (1899) 213; 9 Ind. Dec. 
(x. s.) 1108. 
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sentence and we confirm the fine. Sub” 
‘ject to the above modification as to con^ 
fiscation we dismiss the petition. 

V. N. V. Petition dismissed. 


LAHORE HIGH COURT. | 
ORIMINAL Revision No. 1984 or 1993. 
January 14, 1924. 

Present:—Mr. Justice Zafar Ali. _ 
DESHBANDHU GUPTA—Convicr— 
PETITIONER 
versus 

EMPEROR— RESPONDENT. | 

Penal Code (Act XLV of 1860), ss. 158A, 505 (c) 
—Promoting hatred between different classes—False 
statement provocative of breach of peace—Sober 
comment complaining of conduct of rival com- 
munity—O fence. ‘ 

The act of recalling to the minds of the members 
of a community the painful experiences of people 
of their community in other places at the hands 
of another community would naturally have the 
effect of embittering their feelings ‘against the 
alleged oppressors, but those who suffer have 
the right to complain, and if the complaint is 
made in a sober language and is free from ex- 
aggerations and incisive comments, it can lawfully 
be published for the consideration of public officers 
and others concerned with a view to their taking 
necessary action to prevent a repetition of what has 
previously taken place. “Such conduct does not 
amount to an offence either under section 153 A or 
os cun 505 (c) of the Penal Code. [p. 625, 
Coi: 4. 

Petition, under section 439 of the Crimi- 
nal Procedure Code, for revision of an 
order of the Sessions Judge, Delhi, dated 
the 6th November 1928, affirming. that of 
the District Magistrate, Delhi, dated the 
8th October 1923. < 

Lala Badri Das, R.B., for the Peti- 
tioner. l 

Mr. C. H. Cardon Noad, Assistant 
Legal Remembrancer, for the Respondent. 

JUDGMENT.—Having published in 
the Vernacular daily newspaper the.""Tej" 
of Delhi, dated the 4th of August 1923, 
an article on the subject of the Hindu- 
Muhammadan disturbances, which took 
place in those days at Panipat, the peti- 
tioner, who is the editor of that paper, 
was prosecuted by order of the Local 
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Government on charges under sectiods 
153-A and 505 (c), Indian Penal Code, on 
the grounds (1) that he attempted by 
means of that article to promote feelings 
. of enmity and hatred between Hindus 
and Muhammadans and (2) that he pub- 
lished it with intent to incite or that it 
was likely to incite the Hindus of Delhi 
‘to commit offences against the Muham- 
madans of that place. The case was tried 
by the learned District Magistrate of 
Delhi who found the petitioner guilty 
and sentenced him to simple imprison- 
ment for one year. The learried Sessions 


Judge maintained the conviction and ` 


sentence and dismissed the appeal. 

It was conceded by the learned District 
Magistrate that the statement of facts in 
the article in question was correct but 
he considered its tone and certain ex- 
pressions and comments therein to be 
inflammatory and objectionable. The 

‘learned Counsel for the petitioner con- 
tends, and that is his main contention, 
that the European Officers, who presided 
over the Courts below, could ‘not ap- 
preciate the real import and the real 
motive and meaning of the article as it 
was in Vernacular and that it does not, if 
properly interpreted, suggest any such 
inferences as have been drawn therefrom 
by those officers, This contention would 
have necessitated a detailed examination 
of the article as there was no evidence on 
the record on this point with the excep- 
tion of that afforded by the article itself, 
but it is unnecessary to do so as the learn- 
ed Assistant Legal Remembrancer, who 
appears on behalf of the Crown, concedes 
that there is nothing in the article which 
might fall within the purview of clause 
(e) of section 505, Indian Penal Code. But 
in this connection it may be stated here 
that the learned Sessions Judge, who 
gave a synopsis of the article in his 
judgment, evidently misunderstood cer- 
tain portions of it and thus drew there- 
from an important but erroneous infer- 
ence, and that it was on the basis of that 
inference alone that it could be said that 
the writer of the article intended to work 
up the feelings of Hindus against Muham- 
madans. 1 refer to his summary of 
paragraphs 6 and 7 of the article which 
runs thus ;— 

i : 40 


- 
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“The mentality of the Hindus is then 
criticised, and they are upbraided for 
allowing the Muhammadans to interfere 
with their religion, to slaughter cows and 
to carry meat through their quarters.” 

Evidently it was by reference to the 
above that the learned Sessions Judge 
arrived at the conclusion that the Hindus 
were blamed for their pusillanimity. But 
neither the mentality of the Hindus was 


“criticised anywhere nor were they blamed 


for their pusillanimity. On the other 
hand, the fact that they were peace- 
loving and suffered tamely was mentioned 
approvingly. _ 

It may further be noted in respect of 
the charge under section 505, Indian 
Penal Code, that the learned District 
Magistrate found that the article did not 
incite the Hindus of Panipat against the 
Muhammadans of that place. Another 
point that may be noted here is that the 
learned Sessions Judge took into con- 
sideration against the accused, which he 
ought not to have done, the fact that the 
article was not conducive to an impróve- 
ment in the feelings of the two communi- 
ties towards one another, because even if 
it was not, the prosecution had to estab- 
lish that it was published with intent to 
incite Hindus against Muhammadans or 
to stir up feelings of hatred and enmity 
between the two communities. 

There can be no doubt that the act of 
recalling to the mind of the Hindus of 
Delhi the painful experiences of people 
of their community in other places 
would naturally have the effect of embit- 
tering their feelings against the alleged 
oppressors, but those who suffer have the 
right to complain, and if the complaint is 
made in a sober language and is free 
from. exaggerations and incisive com- 
ments, it can lawfully be published for 
the consideration of public officers and 
others concerned with a view to their 
taking necessary action to prevent a 
repetition of what has previously taken 
place. The learned Counsel for the Crown 
could not point out anything in the article 


‘which could reasonably be condemned as 


objectionable. He took exception to a 
statement in the first paragraph of the 
article “that the Mullas were stirring up 


. their co-religionists " on the ground that 


£ 
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this amounted to declaring the leaders 
of Muhammadans as responsible for their 
wrongful acts. But Mullas are not known 
to be the leaders in the Punjab. More- 
over, this allegation would not excite in 
any way the Hindus of Delhi against the 
Muhammadans. Next, he referred to the 


last sentence of the article which .was - 


rendered by the learned Sessions Judge 
into English as below:-— 


“In the light of these events is it not 


correct to say thata rowdy element of 
our fellow countrymen is ready to make 
every place into a Multan or a Malabar.” 

This expression of apprehension from 
the rowdy element was quite natural. 

As the article complained of contains 
no such statement, expression or com- 
ment as may fall within the purview of 
section 505 or section 153-A, Indiun Penal 
Code, the conviction and sentence cannot 
be upheld. I, therefore, accept the peti- 
tion, set aside the conviction and sen- 
tence, and acquit the petitioner. As he is 
already on bail, he is' discharged from 
his. bail-bond. l 


Z. K Revision accepted. 


MADRAS HIGH COURT.. 
Criminau Revision Cases Nos. 206 
AND 207 oF 1923. 

OrIMINAL Revisron PETITIONS Nos. 
160 anD 161 or 1923. 

February 19, 1924. 

; Present: —My. Justice Spencer. 
GOTHIPATHI SURYANARAYANA— 
PETITIONER ` l 
versus 
Sree Raja AUK ENEED PRAD 
BAHADUR AND OTHERS—COUNTER- 
PETITIONERS—RESPONDENTS. 
Criminal Procedure Code (Act V of 1898), s. 145 
Proceedings, whether can be dropped by Magis- 
trate—Sale-proseeds deposited in Court, disposal 
of- -Procedure. i 


. It is open to a Magistrate at any stage to drop 


proceedings under section 145 of the Criminal 
Procedure Code on being satisfied that no dispute 
likely to causea breach of the peace exists, what- 
ever may be the source of the information upon 
which the Magistrate acts. 


Manindra Chandra Nandi v. Barada Kanta 
Chowdhury, 30 C. 112; 6 C. W. N. 417, Krishna 
Kamini v. Abdul Jubbar, 30 C. 155 at p. 101; 6 
C. W. N. 737 (E. BJ), relied on. 

"Where in such proceedings, standing crops have 
be attached and sold and the sale-proceéds have 
bee, ^ deposited in Court, the proper order to make 
when further proceedings are dropped, is to direct 
that \ $e money be kept in deposit till one party 
or tht other obtains an order from the Civil Court 
in its\ favour. 
^ Chenga Reddi v. Ramaswami Goundan, 27 Ind. 
Cas. 152; 16 Cr. L. J. 104; 1 L. W. 1032, Maha- 
lakshmi v. Subbarayadu, 74 Ind. Cas. 447; 17 L. 
W. 429: (1923) A. L R. (M.) 472; 24 Cr. L. J. 783, 
followed. . 

Petitions under sections 435 and 439 
of the Code of Criminal Procedure, 
1898, praying the High Court to revise 
an order of the Court of the Sub- 
Divisional .Magistrate, Bezwada, dated 
the 2nd August 1922, in Miscellaneous 
Cases Nos. 42 and 47 of 1921. 

Mr. K. Venkatarama Razu, for the Pe- 
titioner. 4 

Mr. V. Ramadoss, for the Respondents. 

ORDER.—An objection has been 
taken that the Magistrate acted illegal- 
ly in dropping, proceedings under section 
145, Criminal Procedure Code, on being 
satisfied that no dispute likely to cause 
& breach of the peace existed. 

I; is argued that he was bound to 
record the evidence of the witnesses of 
the petitioner, who might have shown 
by evidence that a dispute still existed 
and that he should not have acted on 


the petition of the niece of the zemin- 


dar who stated that she had compro- 
mised the matter in dispute between 
herself and the zemzndar who is the lst 
counter-petitioner. 

In Manindra Chandra Nandi v. Barada 
Kanta Chowdhury (1) it was held 
that whatever the source of the Magis- 
trate’s information, he might act upon it 
if he was satisfied that the state of 
things which alone would have given 
him jurisdiction to proceed with the 
enquiry no longer existed, and in another 
case, Krishna Kamini.v. Abdul Jubbar 
(2), it was pointed out that section 145 (5) | 
gives even third parties who are interest- 
ed. in the land a right of intervening 
and showing that no dispute existed. 
When the Magistrate is able to act on 

(1) 30 ©. 112; 6 C. W. N. 417. - 

(2) 30 C. 155 at p. 161; 6 C. W. N. 737 (P. B... 


` 
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& Police report or other information in . 


Starting proceedings under section 145, 


I do not see why he should not stay fur- ` 


ther proceedings on similar information 
. Without being obliged to record such 
eviderice as the parties may produce 
with the same formality as he would 
have done, ifhe had gone on with his 
enquiry instead of dropping it. The 
petitioner cannot complain that he had 
no opportunity of showing cause against 
the order that. was made as the Magis- 
: tÀrate's order contains a full discussion 
of his powers to drop proceedings at 
any stage.- I decline to interfere with 
the order of the Magistrate on this point. 
' As regards the money deposited in 
Court, it appears that the deposits made 
by bidders at the sale ofthe right to 
cultivate the disputed lands in Fasli 
1332 was ordered to be returned to them. 
That “was a proper order, as the sale 
was cancelled in consequence of these 
proceedings. The main order speaks of 
some other money deposited in Court. 
“This may be the sale-proceeds of crops 
that were standing on the lands when 
the .lands were attached. If so, that 
money might have been ordered to be 
restored to the persons who raised the 
crops as was done in Mahalakshmi v. 
Subbarayadu (3)." But there is authority 
in. Chenga. Reddi v. Ramaswamy Goun- 
den (4) for the orders passed in this case 
viz, that the money should be kept in 
deposit . in the. Court until one party 
or the other obtained an order in its 
favour. Ishall, therefore, allow the order 
to, stand. < 

“The criminal revision petitions are 
dismissed with costs. 

VN YS 


Z. K. .Petitions dismissed. 


(3) T4 Ind. Cas. 447; 17 L. W. 429; (1923) A. I. 
R. (M.) 472; 94 Cr. L. J. 783. . 
Ko 27 Ind. Cas. 152; 16 Cr. L. J. 105; 1 L. W 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 862 or 1923. 
December 12, 1923. 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice LeRossignol. 
KHUSHI MUHAMMAD AND OTHERS—- 
Convicts —À PPELLANTS 
.— versus 
EMPEROR-—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 164 


. (8)—Confession, recording of---Enquiry as to vol- 


uniary character of confession, absence of, effect of 
— Confession, whether admissible—Evidence Act (I 
of 1872), ss. 114, ill. (b), 138— A pprover, conviction 
based on statement of—Corroboration, absence of. 

A Magistrats reeording a confession must, before 
recording it, question the person making the confez- 
sion as to whether he is making a voluntary state- 
ment. Where it does not app2ar from the record 
of the confession or the statement of the Magistrate 
in Court that such ad enquiry was made, the con- 
ditions sət- forth in section 164 of the Criminal 
"Procedure Code are not satistied and the confession 
is inadmissible in evidence. [p. 028, col. 2.] 

Farid v. Emperor, 65 Ind. Dec. 613; 2 L 325; 5 
P. W. R. 1922 Or; 23 Gr. L. J. 149; 4 U. P. LZR. (la) 
33; (1922) A. I. R. (L.).237, followed. 

It is unsafe to base a conviction for a capital 
offence upon the uncorroborated statement of an 
approver. [p. 628, col. 2; p. 629, col. 1.] 

Criminal appeal from an order of the 
Sessions Judge, Sialkot, dated the 19th 


July 1923, 


Messrs. J. L. Kapur and M. L. Puri, 
for the Appellants. ` 

The Public Prosecutor, for the Re- 
spondent. 


. JUDQMENT.—On the night of the 
27th December, 1922, one Jan Muhammad 
of Begowala was called away about mid- 
night by a person alleging himself to be 
a Chaukidar who stated that the Thanedar 
wanted Jan Muhammad at Kotli Chanun, 
Thereupon Jan Muhammad wrapped. 
himself up in his khes or plaid, followed 
him and was not again seen alive. His 
brother Muhammad Din reported his 
disappearance to the Police on the 2nd of 
January 1923, and the Police made fruit- 
less enquiries until on the 22nd January, 
1923, a human leg was found in the bed 
of the canal which runs at a short dis- 
tance from the village. It is said that 
the leg was identified as one of Jan 
Muhammad's by the shape of the toes 
and nails. The next morning a human 
head was discovered a short distance 
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up-stream of the spot where the leg 
.had béen found. The features were 
much distorted by decomposition but the 
lobule of the left ear was found to be 
torn and that circumstance permitted 
the relatives to identify the head as that of 
Jan Muhammad. Suspicion fell upon 
Khushi Muhammad, Nabi Bakhsh and 
others by reason of the fact that they 
were inveterate enemies of the deceased, 
and the Police enquiry concluded in 
the guilt ofsix persons, four of whom 
were sent up for trial The other two 
were tendered a pardon and have given 
evidénce on behalf of the:-Crown. The 
result of the trial was that Khushi 
Muhammad, Allah Ditta son.of Bhola 
and Jani son of Qadir Bakhsh have been 
sentenced to death while Nabi Bakhsh 
has been acquitted. The convicts have 
appealed to this Court and the death 
sentences are before us for confirmation. 
The medical evidence shows that the 
head found in the canal was very much 
decomposed, but the tear of the lobule 
of the left ear was visible. The fact 
that one of Jan Muhammad's ears was 
torn was mentioned long before the 
discovery of the head in the first report 
to the Police and the head has been 
definitely identified by his relatives, 
including his widow, as that of Jan 
Muhammad; that evidence, we see no 


reason to reject and we conclude that Jan' 


Muhammad is no longer alive. 

The evidence in the case is meagre. 
- There. was no satisfactory identification of 
the person who, personating a chaukidar, 
called Jan Muhammad away from his 
house and the only evidence in the 
ease is that dealing with the enmity 
which existed "between Khushi Muham- 
mad, etc., and the deceased, the state- 
ments on oath of the approvers, the 
retracted confessions of the convicts, 
Allah Ditta and Jani, and the evidence 
that the dead man’s khes was recovered 
on 
Muhammad. 

“There is further the evidence of 
Najam-ud-Din, Tahsildar, to the effect 
that Khushi Muhammad produced .a 
toka, showed him the scene of the 
murder and made certain damaging 
Statements. For reasons to be stated 
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later on, 


"were' making 


information supplied by Khushi | 


[1994 . 
we do not think that evidence 
is relevant. 

After a careful scrutiny of the state- 
ments of the approvers we sée no reason 
to doubt that, although they display 
marks of elaboration which are inevit- 
ablein the circumstances and although 
the approvers award to themselves a com- 
paratively insignificant part in the mur- 
der, the statements are in the main 
true. A 

It now .remains to consider what 
material corroboration of the statements 
there is as against each of the convicts. 
The cases of Allah Ditta and Jani 
are identical. As against each of fhem, 
the only corroboration is a confession 
madé by them at the scene of 
the enquiry to the Tahsildar. Un- 
fortunately before recording these con- 
fessions the Magistrate, although he 
stated that he was satisfied that the 
confessions were made voluntarily, failed 
to question the confessants whether they 
a voluntary statement. 
This defect "might possibly have been 
made good by. the Magistrate, when 
called as a witness before the Sessions 
Court, if he had stated on oath that hé 
had questioned them and on considera- 
tion of their answers had come to the 
conclusion that their confessions were 
made voluntarily. Unfortunately, al- 
though reiterating the fact that he 


. believed and was satisfied that the con- 


fessions were voluntary; he did not state 
that before recording their confessions 
he had questioned the confessants and 
had in this way reached the conclusion 
that their confessions were voluntarily 
made.. The effect of this- omission has 
been dealt with in Farid v. Emperor (1) 
and as the conditions set forth in section 
164, Criminal Procedure Code, were not 
satisfied, we must exclude these confes- 
sions as irrelevant. 

In the absence of any corroborative 
evidence, following the well-known rule 
of practice, we hold that it would be: 
unsafe to maintain the conviction of Allah 
Ditta and Jani upon the mere state- 


(1) 65 Ind. Cas, ae SEX EL P.W.R 
23 Cr. L J, 110; 4 
L) 3281 f, 


* 


1999 Or. 
RA Lj. 33; (1933) 4. T; R 
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ments of the approvers. We accept the brother of the deceased has put 


their appeal and acquit them. 
' With regard to Khushi Muhammad 


there is Some corroboration which though’ 


slender appears to us to be sound. 
There can be no.doubt that bitter 
enmity had existed between him ‘and 
the deceased for many a year and the 
approvers’ story shows that Khushi 
Muhammad was the arch instigator of 
the plot. The. damaging statements 
made by him to the Tahsildar.are not 
relevant. Those statements: were re- 
corded by the Tahsildar but they 
were not recorded in accordance with 
the provisions of section 164 of the 
Criminal Procedure Code and the 
` Tahsildar himself states that Khushi 
Muhammad refused to make a formal 
confession unless he was first tendered 
a pardon. The statements made by 
Khushi Muhammad to the Tahsilder 
were reduced to writing by that officer, 
though in an informal manner, so that 
no question arises whether an oral 
: statement to the Tahsildar which had 
not been recorded by that officer in 
writing would be relevant. The pro- 
duction by Khushi 
_toka is not a matter of any import- 
ance for a toka is an implement found 
in almost every agriculturist’s house 


and the toka produced in the case 
bore no blood-stains. Khushi Muham- 


mad's. information to the Police was 
that the khes had been taken by Jani 
convict. From Jani it was traced to 
the approver Karm Singh who took it 
to his brother in the Sheikhupura 
District and left it there. It was re- 
covered from that brother's possession 
by the Police. The khes has been 
„identified as that of Jan Muhammad, 
which he wore on the night of his 
disappearance, by his.widow Musam- 
mat Hussain Bibi who recognized her 
own stitch. í : 


In our opinion this corroboration 


though slender is reliable and sufficient ' 


to justify us in maintaining the 


con- 
viction. We accordingly dismiss the 
appeal of Khushi Muhammad, and 


confirm the sentence of death passed 
-upon him. 
Againsttbe acquitalof Nabi Bakhsh, 


Muhammad of a 


or true than 


in a petition for revision but for 
reason which will be patent from this 
judgment we refuse to imterfere, and 
dismiss that petition. 

Z. K. Appeal partly accepted. 


ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 651 or 1923. 
January 8, 1924. 
Present:—Mr. Justice Stuart and Mr, 
Justice Mukerji. 

. EMPEROR— PROSECUTOR 
i versus 
PANNA LAL-—Obpposite PARTY. 

Criminal Procedure Code (Act V of 1898), 5. 
307—Trial by ` Jury—Reference to High Court-— 
Acquittal—High Court, interference by — Penal 
Code (Act XLV of 1860), ss. 376, 511—Attempted 
rape-—Convietion whether can be based om state- 
mont of woman. : 

Under the provisions of section 307 of the 
Criminal Procedure Code, a High -Court has very 
full powers to re-open all matters in connection 
with a verdict of acquittal-of a Jury with which 
the Sessions Judge has disagreed and which he 
has referred iio the Court under ‘the provisions 
of that section. But in dedling with such a case 
the High Court will not interfere with a verdict 
of acquittal unless it is perverse and clearly 
and manifestly wrong. [p. 631, cols. 1 42.) 

Reg. v. Khanderav Bajirav, 1B. 10; 11 Ind. Jur, 

215; 1 Ind. Dec. (X. s.) 7, Emperor v. Chirkua, 2 A. 
L. J. 475; 2 Or. L. J. 357, relied on. . 
- In no cases is it more difficult to arrive at a 
confident verdict as 4o whether evidence is false 
in cases in which women allege 
that they have been outraged or that outrage has 
been attempted upon them. [p. 631, col. 1.) 

Criminal reference made by the Sessions 


Judge, Benares, dated the 21st Novem- 


ber 1923. 

The Assistant - Government Advocate, 
for the Crown. . 

Mr. J. M. Banerji, for the Opposite 
Party. 

JUDGMENT.—This is a reference 
by the Sessions Judge of Benares under 
section 307 of the Code of Criminal Pro- 
cedure submitting a case in which a 
certain Panna Lal was unanimously ac- 
quitted by a- Jury on a charge of 
attempted rape. Before we proceed to a 
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consideration of the facts we deem it 


advisable to state what powers are given 
to us under thelaw to deal with such 
references and the manner in which 
we consider those powers should be used. 
Under the provisions of section 307 a 
High Court has very full powers to re- 
open all matters in connection with a 
verdict of acquittal of a Jury with which 
the Sessions Judge has disagreed and 
which he has referred „to the Court under 
the provisions of that section. But it 
does not follow that because powers have 
been given to the Court, the Court should 
feel justified in using those powers to 
the full. There have been two schools 
of thought both before .and after the 
amendment of the law which took -place 
in 1896 as to the correct legal principles 
to be adopted in such circumstances. 
One school has considered that a High 
Court should not interfere with a verdict 
unless it is perverse and Glearly and 
manifestly wrong. The other school has 
. held the opinion that in such cases the 
High Court should re-open the matter 
ab initio and apply an independent mind 
to the evidence and form its own con- 
clusions thereon. It cannot he suggested 
that the view taken by the first school 
is an improper one. The High Court 
may exercise any of the powers which 
jt may exercise on appeal, but it is per- 
fectly within, its rights in considering 
that in cases such as these interference 
-should only be permitted in cases of 
perversity or clear and manifest error 
and that where a Jury has arrived ata 
verdict which is not perverse and not 
-clearly and manifestly wrong, such ver- 
dict should not be interfered with al- 
though itis perfectly possible to form a 


not unreasonable opinion contrary to the. 


opinion taken by the Jury., The advan- 
tage ofadopting this course is that it 
secures the object ofthe Legislature in 
creating Juries. If the other 


it is somewhat difficult to see what use- 
ful function is performed by a Jury. For 
in every case in which the Judge does 
not agree with their verdict the case can 
be referred to the High Court which then 
proceeds to try it de novo. We have 
no hesitation in adopting the view that 
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view be 
taken and the case is re-opened ab initio. 


^ [1094 


we shonld notinterfere unless the ver- 
diet is perverse or clearly and manifestly 
wrong. This is the view which was 
adopted prior ‘to 1898 by the. Bombay . 
High “Court in the case of. Reg. v. 
Khanderav Bajirav (1) and the principles 
were laid down as aptly as’ they could 
be laid down by West, J., at page 13:— 

“Trial by Jury is a recent institution 
in India; the Judge may differ from the 
Jury as to the facts, and the duty of 
dealing with a case of that kind is then 
east upon the High Court. Ona refer- 
ence by the Sessions Judge, the whole 
case is opened up. The section we have 
quoted lays down that the Court may 
acquit or convict without reference to the 
charges made against the acctsed. In 
other words, the functions both of the 
Judge and Jury are cast upon the Court, 
and this differentiates our position 
very widely from that of the Courts in 
England. 

“Notwithstanding this difference, how- 
ever, and the more onerous duties de-. 
volving in consequence on the High 
Courts in India, we still desire to be 
guided, as far as may be, by the analo- 
gies of the English Law. It isa well- 
recognized principle that the Courts in 
England will not set aside the verdict 
of a Jury, unless it be perverse and 
patently wrong, or may have been in- 
duced by an error of the Judge. We 
adhere generally to this principle, not- 
withstanding our large discretionary 
powers, first on the constitutional ground 
of taking as little as possible out of 
the hands to which it has been primarily 
assigned by the Legislature, and second- 
ly, because any undue intérference may 
tend to diminish the sense of responsi- 
bility which it is desirable that a Jury 
should cherish." 

' The same view was taken by a Bench 
ofthis Court in Emperor v. Chirkua 
(2). This being our opinion’ as to the 
principles of law which: should guide 
us, we now turn to the facts of the case. 
. The acquitted man Panna Lal was 
charged with having in company with 
another man enticed on to the roof of 
a deserted building standing in a small 


(1) 1 B. 10; 11 Ind. Jur. 215; 1 Ind. Dec. (x. s) 7, 
(2) 2 A. LJ. 475; 2 Cr. L. J, 357 
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garden in the heart of Benares city a 
young low caste Hindu married women 
of some 14 years of age. The two men 
according to the girl complainant having 
obtained her presence in this place pro- 
ceeded to throw her down and commit 
acts whieh could undoubtedly be only 
considered, if they really happened, to 
be acts committed preparatory to the 
“commission ofa rape. The Magistrate 
who committed the case and the Judge 
who heard it believed the girl to be 
telling the literal truth. There was cer- 
tain corroborative evidence, which the 
Judge believed, to the effect that on the 
roof where the offence was said to have 
been committed were found the frag- 
ments of broken glass bangles of a 
pattern similar to the pattern which 
the girl was wearing at the time she 
made her first complaint. There was 
further evidence of neighhours who 
stated that their attention was attracted 
by the outeries of the. girl so that they 


arrived upon thescene of the occurrence . 


and saw Panna Lal and his companion 
running through a gap in the wall of 
‘the garden. If upon this evidence the 
Jury had arrived at a verdict of “guilty,” 
it certainly would have heen difficult to 
criticise that verdict. But, in our opinion, 
we cannot say that their verdict, of 
“not guilty” was perverse or clearly 
and manifestly wrong. It is a common- 
place to those experienced in the ad- 
ministration of criminal law that in 
no cases is it more difficult to arrive ata 
confident verdict as to whether evidence 
is false or true than in cases in which 
women allege that they have been out- 
raged or that outrage has been attempted 
upon them. Not only has one to con- 
sider the possibility of deliberate false- 
hood but. those who have to arrive at a 
verdict have to consider the possibility 
of unintentional mis-statements produced 
by hysterical conditions which are apt to 
be ‘found in -cases of this nature. 
The difficulties are increased when from 
the nature of the charge there can be 
no physical trace of outrage such as 
in a.case of attempted rape. There 
are peculiarities ahout this case and 
there are distinct discrepancies in the 
evidence. Panna Lal may he guilty of 
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the offence or he may not. But this 
much weare able to say with certainty. 
We see no reason to suppose ‘that the 
Jury did not give an honest anda not 
unreasonable verdict and in these cir- 
cumstances we find it impossible to 
interfere with that verdict. We accord- 
ingly acquit the accused of .the offence 
upon the charge framed and direct that 
he be at once released from custody. 
Z. K. Accused acquitted, 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 1093 or 1923. 
December 22, 1923. 
Present:—Mr. Justice Campbell. 
SAADULLAH AND OTHERS—ÜONVIOTS— 
APPELLANTS 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 147—Rioting 
—Two parties attacking cach other--Justification, 
absence of—Responsibility of each party. 

Where two parties are guilty of | rioting and 
in the course of the riot each inflicts injuries 
on the other, but individual responsibility for 
the injuries inflicted cannot be fixed upon any 
one, and neither party is able to establish any 
justification for its attack upon the other, there 
is no ground for discriminating between them 
and both should be dealt with in the same 


manner. [p. 633, col. 1.] 
Criminal appeal from an order of the 


Sessions Judge, Montgomery, dated the 
30th August 1923. 

Dr. Nand Lal, for the Appellants. 

Mr. Sagar Chand, for the Government 
Advocate, for the Respondent. 


JUDGMENT.—This appeal is the 
outcome of a breach of the peace 
which occurred on the 16th July, 1922 
at Chak No. 37/14-L in the Montgomery 
District. The combatants were two 
parties of Muhammadan Jats, the 
Wehniwals and the Baghelas. On the 


^ Wehniwals side Allu, Naman, Allia, Yara, 


Farid, Basara and Gahra were com- 
mitted for trial before the Court of 
Session on charges under sections 302, 
326, 148 and 143, Indian Penal Code. 
At the same time four Baghelas, 
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Pasta, Saadulla, Agra and Ibrahim, 
were similarly committed for trial on 
a charge under ` section 147, Indian 
Penal Code. To the Wehniwals' party is 
alleged to have belonged another person 
Turez who is’ shown as absconding. 
Three Bhagelas are also said to be ab- 
sconders—Bakha, Murad and Muham- 
mad. The person whose death was the 
snbject of the charges against the 
Wehniwals was Turez, Baghela. 

Tn thé trials before the Sessions Judge, 
Hasta Baghela was acquitted and Saad- 
ullah, Agra and Ibrahim Baghelas were 
found guilty under section 147, Indian 
Penal Code. Allu and Farid Wheniwals 
were convicted under section 302 and 
were sentenced to death. Farid was also 
convicted | under section 325. The 
remaining Wehniwals, Naman, Yara, 
Allia, Basara and Gahra were convicted 
under section 147, Indian Penal Code. 

All these convictions were set-aside by 
this Court on account of illegalities of 
procedure committed in the trials and 
. new trials were ordered. The result of 
these has been that the Sessions 
Judge has now ‘acquitted Farid and 
Allia Wehniwals altogether and has 
acquitted Alu and the remaining 
Wehniwals on all charges other than 
that under section 147, holding that 
nothing had been proved beyond the 


‘occurrence of a riot in which the 
Baghelas were “on the whole" the 
aggressors. Allu, Naman, Basara, Yara 


and Gahra have been :convicted under 
section 147 and have been sentenced 
each to one year's rigorous imprisonment 
and three Baghelas (for Hasta was not 
placed on his trial again) have again 
been convicted under section 147-and 
have been sentenced each to two years’ 
rigorous imprisonment. . 

These three Baghelas have appealed 
through their Advocate Dr. Nand Lal. 
They have also presented a revision 
application for enhancement of the 
sentences of the  Wehniwals. The 
Wehniwals have not appealed but have 
been served with notice to show cause 
against enhancement. : 

The learned Sessions Judge has found 
the origin of the affair to. be somewhat 
obscure, He has rejected the prosecu- 
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tion story against the Wehniwals that 
Turez was murdered in cold blood before 
the.general battle took placé and he has 
held that Turez's death was the result 
of injuries sustained in that battle. The 
cause of dispute appears to him to have 
been the love affairs of a certain Kumhar 
woman, named Mussammat Bhago, who 
was first intimate with Farid Wehniwal 
then with Agra Baghela and finally. 
with Allu Wehniwal. He has accepted 
evidence that the start of the affair was 
an exchànge of abuse between Agra and 
Allu in connection with this woman. 
He has found that the fight took place 
in front of Allu's house and he has infer- 
red from this that after the quarrel 
between Agra and Allu, Agra went way, 
collécted armed supporters, and brought 
them to Allu's house. In regard to the 
weapons used, the learned Sessions Judge 
considered itnot absolutely established 
that the fatal wound on the head of 
Turez was caused with a sharp weapon 
but hé has noted the fact that Hasta is 
stated definitely by the medical witness 
to have been injured by an edged 
weapon and thus he appears to accept. 
the Baghelas'assertion that the Wehni- 
wals had at least one axe. ; 

The injuries on the various survivors 
were.the following :— - 

(1) Hasta Baghela—an incised wound 
on the right shoulder—grievous hurt. 

(2) Agra Baghela—four contusions on 
the head and others on the thighs and 
the left forearm. HMM. 

(3) Gahra  Wehniwal—two  contused 
wounds on the head, one on the shoulder 
and one-on the left forearm. 

(4) Basara Wehniwal--two contused 
wounds on ‘the head and two on the right 
forearm. 

(5) Alu  Wehniwal—two contused 
wounds on the head and three others on 
the arm. 

(6) Yara Wehniwal—one contusion on 
the left hand. f 

(7) Allia Wehniwal—one 

- wound on the head. f 

(8) Naman Wéhniwal—an abrasion on 
the left arm. : : 

The medical witness stated that the 
injuries on the persons of the Wehniwals 
were so slight that in his opinion ‘they 


contused 
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_ might have been self-inflicted or at least 


manufactured for the purposes of this 
case: This view has not been accepted 
by the learned Sessions Judge and I 
agrée that on the evidence it must be 
held that the injuries were inflicted by 


the Baghelas. 


Dr. Nand Lal, on behalf of Saadullah, . 


Agra and Ibrahim, urges in the first 
place that the Sessions Judge was wrong 
in holding that Turez was not killed in 
&separate transaction and he argues that, 
if his clients às'a consequence attempted 
to.retaliate and inflicted on the mur- 
derers some slight injuries their action 
was justified. He also relies upon the 
Civil Surgeon's opinion of the nature of 
the injuries sustained by the Wehniwals. 


: He does not deny that his three clients 


-tween the two parties. 


cannot be 


were concerned in what, occurred. 

I consider that the learned Sessions 
Judge was right in holding it not proved 
that Turez was murdered before the 
fight, in holding that the evidence was so 
conflicting and unsatisfactory that in- 
dividual responsibility for Turez's death 
could not be fixed upon any one, and 
also in holding that there was no reliable 
information available about the manner 
in which that death was caused. The 
evidence, on the other hand, against both 
parties establishes clearly that they were 
guilty of rioting and neither side has 
been able to establish any justification 
for their attack upon the other. I do not 
consider that there are any sufficient 
grounds proved for discriminating be- 
The plan shows 
that Allu's house is quite ‘close to that 
of Agía and there is no safe basis for 
asurmise that the Baghelas were the 
aggressors in violence. The Wehniwals 
had certainly one weapon of the nature 
of an axe among them and they did more 
damage to their opponents than their 
opponents did to them. 

Looking to the result of the ridt, it 
Y regarded otherwise than a 
serious one and I am not prepared to 
reduce the sentences of the Baghelas 
appellants. I dismiss their appeal, and 
for the reasons above stated I aecept the 
revision apolieation to the extent of 
enhancing th» sentences under section 
147, Indian Penal Code, of Allu, Naman, 
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Yara, Basara and Gahra to sentences of 
two, years’ rigorous imprisonment each, 
Z. K. Appeal dismissed 


PATNA HIGH COURT. 
‘CRIMINAL Revision No. 671 or 1923. 
February 1, 1924... 
Present :—Mr. Justice Kulwant Sahay. 
RAMLAGAN AHIR AND ANOTHER 
— PETITIONERS 


< versus 
EMPEROR—Oppostre Parry. 

_Criminal Procedure Code (Act V of 1898), ss. 110, 
11?, 118—Security to be of good behaviour-—Opinions 
bassd on rumour, value of —Defence evidence, econ- 
sideration of—Court, duty of. ; 

In considering oral evidence to provea charge 
under, section 110 clause (a) of the Criminal 
Procedure Code, it is necessary to keep in mind 
that such evidence must be specific and must 
relate to particular instances within the know- 
ledge of the witnesses. Mere belief and information 
without reference to acts and instances which 
have induced the witnesses to form their 
opinion cannot be regarded as evidence of repute 
within the meaning of section 117 (3) of the 
Code. The evidence must be of persons who 
are acquainted with the accused and live in 
the neighbourhood and are themselves aware of 
the accused's reputation. -It must be an opinion 
formed by the witnesses from specific cases 
coming to their knowledge and not merely from 
reports or rumours receiyed from others. For 
instance, where a witness says that to his 
knowledge a certain person is a thief or a 
house breaker by habit and on being pressed 
to give the sourte of his knowledge, he merely 
says that there is a rumour to such effect or 
that he heard it from the villagers generally 
without being able to name any one of them. 
such evidence is not admissible in law. [p. 635, 
cols. 1 & 27] i i 

In're Kottamiddu Ranga Reddi, 55 Ind. Cas. 722: 
43 M. 459; 33 M. L. J. 97; 11 L. W. 331; (1920) M. 
W. N. 333; 21 Cr. L. J. 354, relied on. 

Where in a procseding under section 110 of 
the Criminal Procadure Code, the accused 

»rson is able to produce witness on his behalf 
to sperk of his good character, the Court ought 
to pay particular attention ‘to such evidence and 
t» give substantial reasons for not believing 
such evidence -before it makes an order under 
section 118 of the Oode. [p 636; col. 2.] 

Hakim Singh v. Emperor, 31 Ind. Cas. 893: 13 
A. L. J. 1055; 16 Or. L. J. 810, relied on. i 

Revision from an order of the Sessions 


Judge, Saran, dated the 5th October 
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1993, affirming the order of the Sub- 
Divisional Magistrate, Siwan, dated 
the 16th August, 1923. 

Méssrs. P. C. Manuk and Sambhu 
Saran, for the Petitioners. 

Mr. S. N. Sahay, Assistant Government 
Advocate, for the Crown. | 

JUDGMENT:—The petitioners have 
been bound down to be of , good be- 
haviour for a period of one year under 
sections 118-110 of the Code of Criminal 
Procedure by the Sub-Divisional Magis- 
trate of Siwan. On appeal the order 
of the learned Magistrate has been con- 


firmed by the Sessions Judge of Saran. 


The petitioners have come up. to this 
Court in revision against the decision 
of the learned Sessions Judge. The 
main grounds urged on their behalf 
are: that the evidence adduced by the 
prosecution is too vague and general; that. 
the evidence, if analysed, reduces itself 
to one of mere belief and opinion on the 
part of the witnesses without reference 
to acts which may have induced such 
belief and that such evidence is not 
sufficient in law to bind down the 
petitioners; that the evidence adduced 
on behalf of the defence has not been 
properly dealt with .by the learned 
Sessions Judge; that having regard to 
the’ very large mass of evidence pro- 
duced on behalf of the defence and to 
the fact that assuming the evidence 
on behalf of the prosecution is admissi- 
ble in law there is such a divided 
opinion about the character of the 
accused that no case has been made 
out for binding them down. 

It appears that on the 23rd of Janu- 
- ary; 1923, one Abdul Rauf lodged in- 
formation before the Police under sec- 
tion 457, Indian Penal Code, against 
some persons unknown. On the 9th of 
March, 1923, the two petitioners, along 
| with their father, were arrested by the 
. Sub-Inspeetor of. Siwan under ‘section 
54 ofr£the Code of Criminal Procedure 
in connection with. the invesfigation 
relating to the information lodged hy 
Abdul Rauf. On the 29th of March, 
1923, the Police submitted a final report 
in connection with the said case under 
section 457 in consequence whereof the 
petitioners and their father were dis- 
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charged from custody. The Police, how- : 
ever, submitted a report against the 
petitioners and their father and another 
man under section 110 of the Code of 
Criminal Procedure and although the 
petitioners were released from custody 
in the case of Abdul Rauf, they were 
retained in custody on account of’ the 
report under section 110 of the Code 
of Criminal Procedure submitted against 
them. The petitioners were, however, 
released on bail by - an order of the 
Sessions Judgein May, 1923. 

The proceedings were started against 
the present petitioners as well as their 
father, Mshwar Ahir, and’ one Harbir 
‘Ahir. The case against Ishwar Ahir 


was withdrawn during the Course ofthe | 


trial and separate enquiry was ordered 
to be held against Harbir Ahir and the 
present proceedings continued against 
the two petitioners alone. 

It appears that 58 witnesses have been’ 
examined on behalf of the prosecution 
of whom only three come from Jian, 
the village in which the petitioners 
reside. Out of these three, one witness, 
Jang Bahadur, has said nothing against 
the petitioners. On the other hand, 
the defence have examined 76 witnesses 
of whom 36 come from Jian and all 
of them say that the petitioners are 
not thieves and they have no reputation 
of being thieves and that they live on 
cultivation and have their own cattle. 

The documentary evidence produced 
on behalf of the prosecution consists- 
of First Information Reports of cases of 
theft. The learned Sessions Judge 
refers to the three reports in which 
Ramlagan was suspecied, but in none 
of these cases it appears that Ramlagan 
was prosecuted or that the charge was 
brought home to him. In one case the 
report was based upon an information 
lodged by one Musammat  Mantorni 
about theft of-her crops. Musammat 
Mantorni, however, resiles from the 
statement alleged to have been made 
by her before the Police. In another 
case there was a theft in the house of 
one Babu Brij Kumar Sahay, a Pleader 
practising at Siwan and information 
was lodged by the chaukidar the next 
morning. In thisinformation Ramlagan 


Vol. 81] 
. RAM LAGAN AHIR v, EMPEROR. 
. was not named. Babu Brij Kumar 
Sahay, however, subsequently wrote a 
letter to the Police saying that he sus- 
pected Ramlagan and others of Jian. 
In this case also Ramlagan was not 
proceeded against and the suspicion 
against Ramlagan remains a suspicion 
only. In the third case there was a 
theft in the house of one Babuan Lal 
in December, 1922. The First Informa- 
tion was lodged by a chaukidar in 
which Ramlagan and others were sus- 
pected.. These were the only three 
cases in which Ramlagan is alleged to 
have been suspected in specific cases 
of theft, but Ramlagan was not actually 
prosecuted and the suspicion against 
him was fiot confirmed by evidence. 
The fourth case referred to by the 
learned Sessions Judge is that of the 
information lodged by Abdul Rauf 
. under section 457, Indian Penal Code. 
The learned Sessions Judge says that 
the house of the petitioners was searched 
by the Police and stolen articles were 
recovered. Theré is no evidence what- 
soever to connect the articles alleged 
to have been recovered from the house 
of the petitioners with the stolen 
articles, and, as I have already remarked, 
the petitioners were released from 
‘custody upon the report of the Police. 
This is the whole of the documentary 
evidence considered by the learned 
Sessions Judge and to my mind they 
do not go to prove that the petitioners 
are by habit thieves and house-breakers. 
' The learned Sessions Judge then 
considers the oral evidence. In 'con- 
sidering such evidence to prove a charge 
under section 110 clause (a) of the 
Code of Criminal Procedure, with which 
` the petitioners have been charged in 
the present case, it is necessary to keep 
in mind that such evidence. must be 
specific and must relate to partjcular 
.instances within the knowledge of the 
witnesses. As was laid down by the 
Madras High Court in the case of In re 
Kottamiddu Ranga Reddi (1), mere belief 
and information without reference to acts 
and instances which have induced the 
(1) 53 Ind. Cas, 722; 43 M. 450; 33 M. L. J. 97; 
Bet W. 331; (1920) M. W. N. 338; 21 Cr. L. J. 
5R > i pex 


INDIAN CASES, 


.Tumours 


` his knowledge, 


635 


witnesses to form the opinion can hardly 
the regarded as evidence of repute 
within the meanig'of section 117 (3) 
of the Code. The evidence must be 
of persons ‘who are acquainted with 
the accused and live in the neighbóui- 
hood and are themselves aware of the 
accused's reputation. It must be an 
opinion formed by the witnesses from 
Specific cases coming to their know- 
ledge and not merely from reports or 
1 received from others. For 
instance, where a witness says that to 
his knowledge a certain person is 
thief or a house-breaker by 
on being pressed to give 


& 
habit and 
the source of 


he merely says that 
there is a rumour to such effect or 


that he heard it from the villagers 
generally, without being able to name 
any one of.them, such evidence is not 
admissible in law. The matter has been 
considered by the learned Judge in 
the case noted above and I am in 
complete agreement with the principles 
laid down by them.  Bearine these 
remarks in mind I find that the evidence 
produced in this case falls short of 
what is required by law to prove that 
the petitioners are guilty of the charge 
under clause (a) of section 110 of the 
Code of Criminal Procedure, 

As regards the two. prosecuti rit- 
nesses Nos: 3 and 4, ids ne id 
Jian, the first says that to his know- 
ledge the accüsed are habitual thieves 
they are reported to be thieves and 
are always suspected in cases of theft 
In cross-examination, however, he says 
that he heard that the petitioners were 
thieves about four years ago, this he 
heard from some Ahirs, whose names 
he did not know, what he heard was 
not about any specific instances of 
theft, he held no enquiry’ to verify 
what he heard and he never bere 
ally saw the accused steal. The 
other witness, namely, P. W. No. 4 
also states in his examination-in-chiet 
that to his knowledge the accused are 
habitual thieves and their general re- 
putation is also that of thieves: but 
in cross-examination he says that he 
had heard that the accused are thieves 
.everyone says they are thieves, he is 
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unable to. give the names of thé persons 
from whom he heard and he could 
not mention any particular cases about 
which he heard that the accused were 
thieves, Similarly, the other witnesses 
who speak about the petitioners being 
thieves and house-breakers by habit from 
their own knowledge are compelled in 
cross-examination to say that their so- 
called knowledge is merely a belief 
from hearsay information received from 
sources which they are unable to dis- 
close. I have gone through the whole 
of the prosecution evidence in this 
case and I am unable to find any 
definite evidence to connect the  peti- 
toners with any specific case of theft 
or house-breaking, and the whole of the 
evidence resolves itself into statements 
by witnesses made from reports received 
py them, the source of which they are 
unable to disclose and which they con- 
fess to have never verified by personal 
enquiry. Similarly, the other set of 
"witnesses who say .that they believe 
the accused to ‘be thieves or suspect 
them to be thieves are compelled in 
eross-examination to say that their 
belief or suspicion is based on mere 
hearsay reports which they are unable 
to substantiate as correct. There is no 
doubt a mass of evidence on the side 
of the prosecution which state, in general 
terms that the accused are thieves or 
house-breakers but such statements 
based on no enquiry whatsoever and 
not upon personal knowledge but on 
mere hearsay reports are to my mind not 
admissible in law and cannot form 
the basis of an order under section 
118 of the Code of Criminal Procedure. 


The learned Sessions Judge refers to. 


the fact that the petitioners have in 
recent years grown rich and there, is 
no explanation as to the source from 
which they acquired this wealth, and 
he infers that they have grown 
rich by means of the nefarious trade 
. they are carrying on as thieves and 
dacoits. On this point there is evidence 
not only on the side of the defence 
Dut also on the side of the prosecution 
{hat the petitioners are carrying on 
sugaicane cultivation, have their own 


eattle and land and they are making 
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profit thereby. In any event. no safe 
inference can be drawn from the fact 
of their having grown rich, that they 
have come by their wealth by means 
of theft or dacoity. There must be 
specific evidence on the point which is 
wanting in the present case. In the 
next place, as I have already remarked, 
thereis alarge mass ofevidence on behalf 
of the defence to prove that they are not . 
thieves or house-breakers. No less than 
36 witnesses come from their own village 
of Jian and testify to the good character 
of the petitioners. The learned Sessions 
Judge disposed of the whole of the 
defence evidence with the remark that 
the accused were enlarged on bail and 
they have brought this large number 
of witnesses from their own village and 
from the neighbouring villages because 
these people come to depose .on behalf 
of the accused out of fear. There 
appears to be no justification for this 
remark. As was remarked in the ‘case 
of Hakim Singh v. Emperor (2) where 
in a proceeding under section 110 the 
accused person isable to produce witness 
on his behalf to speak of his good character 
the Court ought to pay particular atten- 
tion to such evidence and to give 
substantial reasons for not believing 
such evidence before it makes an order: 
under section 118. The reasons assigned 
by the learned Sessions Judge do not 
appear to be sufficient to disbelieve 
the whole mass.of the evidence adduced 
by the defence. To my mind, the 
evidence on the side of the defence to 
the effect that the petitioners are men 
of good character is as weighty, if not 
weightier, ‘than the evidence for the 
prosecution and upon the evidence pro- 
duced in this case, it cannot be held : 
as proved that the petitioners are by 
general repute men of bad character 
or habitual thieves and house-breakers. 
I may mention that although the peti- 
tioners were charged under clauses (a) 
and (f) of section 110, Criminal Pro- 
cedure Code, there is no evidence and 
no finding that the petitioners are so 
desperate and dangerous as to render 
their being at large without security 


(231 DL O5. 323,43 AL, 155; D Oc. LJ, 
810. 
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hazardous to the community. The only 
finding isthat they are by habit thieves 
and house-breakers and this finding is 
not supported by the evidence adduced 
in the case, : 
E, therefore, set aside the order and 
direct that the bond be cancelled. 


2. K. Order set aside. 


LAHORE HIGH COURT. 

CRIMINAL Revision PETITION No. 165 

. OF 1923, | 
January 19, 1924. 
Present:—Mr. Justice Moti Sagar., 
GHARSI MAL AND oTHERS—AccUSED 
PETITIONERS 
versus E 
- DEBI SAHAI—OCOMPLAINANT— 
RESPONDENT. 

Criminal: Procedure Code (Act V of 1898), ‘s. 
526—Transfer of case—Case sent to Magistrate at 
request of complainant. ge. 

The fact that a complaint is sent to a pār- 
ticular Magistrate for trial at the request of the 
complainant is sufficient to raise an apprehen- 
sion in the mind of the accused that. he will not 
get a fair trial in that Magistrate’s Court and 
to justify the transfer of the case to some other 
Court. 


Petition, under section 526, Criminal 
Procedure Code, for transfer of the case, 
from the Court of the Magistrate, First 
Class, Gurgaon, to any other competent 
"Court'in the same District. 

Messrs. N. C. Mehra ‘and Shamiar 
Chand, for the Petitioners. ` 

ORDER.—This is an application for 
the. transfer of a case under section 526 
of the Code of Criminal Procedure. The 
facts are briefly these :— AES 

One Nanga, his two sons and two 
other persons who were distantly related 
to him, were challaned by. the Police, 
under sections 147,.452, Indian Penal 
Code. The eass was sent to the Tahsil- 
dar of Rewari who framed a charge 
against the accused. In that case Mohan, 
who is an accused in this case, was the 
complainant and another accused: Gharsi 
appeared as a witness on behalf of the 
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prosecution. On the 23rd May, 1923, 
when thé case in the Court of the Tah- 
sildar had practically been finished 
Debi Sahai, a brother of Nanga, filed a 
complaint in the Court of the District 
~Magistrate of Gurgaon charging Mohan, 
Gharsi and seven other persons under 
sections 147/488 and 323 of the Indian 
Penal Code. The complainant stated in 
his petition that the case pending in the 
Court of the Tahsildar against his brother, 
Nanga, was false and prayed that his 
complaint be sent tothe Court of Nawab 
Izaz-ud-Din, General Assistant Commis- 
sioner, at Rewari, for trial The com- 
plaint was accordingly sent to the Court 
of the aforesaid Magistrate, who after 
taking the evidence of the prosecution, 
framed a charge against all tlie nine ac- 
cused. 

_ The accused have tiow made an applica- 
tion for transfer on the ground that 
they do not expect a. fair trial at the 
hands of Nawab Izaz-ud-Din, the presid- 
ing officer of the Court in which the case 
is now pending. 

, An affidavit has been filed in this Court 
in which it is stated that Debi Sahai, 
the complainant, has very intimate re- 
lations with the aforesaid Magistrate 
and that if was at his (the complainant's) 
special request that the case was sent to 
his Court. It is further stated in the 
affidavit that the learned Magistrate has 
been making adverse remarks against 
the accused, in the course of the trial, 
which are calculated to raise a reasonable 
apprehension in their minds that he ig 
biased and that he would not impartially 
deal with their case. Debi Sahai has 
not appeared in this Court to oppose 
the application. The learned Magis- 
trate has denied the allegations made 
in the petitioner's affidavit and has 
stated that he has no personal acquaint- 
ance with Debi Sahai or Nanga, his 
brother. Very probably this is correct 
but it appears to me that the fact, 
that Debi Sahai expressed a particular 
desire in his application that his com- 
plaint should be sent to this particular 
Magistrate, is sufficient to show that the 
‘apprehension of the petitioners are well 
founded and to justify a transfer of the 
case from hi8 Court, 
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I accept the petition and direct that 
the District Magistrate should trans- 
fer the case to some other Magistrate in 
the District. 


Z. K. Petition accepted. 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR REVISION 
l No. 193 or 1923. | 
September 27, 1923. | 
Present :—Sir Lallubhai Shah, Kr., 
Acting Chief Justice, and 
Mr. Justice Crump. 
DAYABHAI LALLUBHAI—Acoussp— 
- APPLICANT 
versus . 


Tus AHMEDABAD MUNICIPALITY 
Bombay District Municipal Act (III of 1901), 


ss. 3 (12), 90 (8)—“Street”, definition of —Vacant: 


space surrounded by houses, whether "street"— 
` Notice requiring repair of street—Vague and 
indefinite notice, validity of. à | | 

The words “all other persons” occurring in 


the definition of & street in the second -para- - 


raph. of clause (12) of section 3 of the Bombay 
District Municipal Act, mean persons other 
than the occupier of such building and does 
not mean all the occupiers of all the buildings 
within that space. [p. 639, col. 1.] Y 
* A vacant space which is used by the occupiers 
of houses surrounding it as a means of "access 
to and from public spaces and throughfares -is 
a “street” within the meaning of the definition 
contained in section 3 (12) of the Bombay 
District Municipal Act. [p. 638, col. 2.] 
. Section 90 of the Bombay District Municipal 
Act requires that a notice purporting to þe 
issued under the section, must specify the work 
required to be done and the manner of carry- 
ing out the work. [p. 639, col. 1.1], 
- A notice purporting to be issued under sec- 
tion 90 (3) of the Bombay District Municipal 
Act was in the following terms:—you are hereby 
informed by this notice that you get the dehla 
road in your Pole levelled and make way for 
passage of water and put up lights ‘for the 
inhabitants of the dehla:— uU 

Held, that the notice was too vague and in- 
defnite to be complied with, and did not satisfy 
the requirements of the section under which it 
waa issued as the manner in which the work 
was to be carried out was not specified. [p. 639, 
col. 1. us 3. n 

Criminal application against convic- 
tion and sentence ‘recorded by the 
First Class Magistrate at Ahmedabad. 


Mr. N. M. Desai, for the Accused. 
Mr. H. V. Divatia, for the Muniei- 
pality. 


JUDGMENT. 

Shab, Ag. C. J.—The applicants 
before us were first given a notice on 
August 9, 1921, to do certain things 
under section 90, sub-section (3), of the 
Bombay District Municipal Act in respect 
of an open space owned by them, but 
which was accessible to the occupiers of 
other houses in the same dehla. Objec- 
tions to that notice were raised and after 
considering these objections the Munici-. 
pality issued another notice on June 30, 
1922, which is in these terms:— 

“By order of the Chief Officer, Ahmeda- 
bad Municipality, you are hereby in- 
formed by this notice that you get the 
dehla road in your Pole levelled and 
make way for passage of water and put 
up lights ` for the inhabitants of the 
dehla.” — - | i 

One notice was given to accused 
Nos. Land 2 and a similar notice was given 
io. accused No. 3. These notices were . 
not complied with, and as a result the 
petitioners, wère prosecuted under the 
Bombay District Municipal .Act. The 
learned First Class Magistrate found that 
the notice was legal and that it was not 
so vague and indefinite as to justify 
non-compliance with the notice, and 
accordingly convicted the accused and 
sentenced each of them to pay a fine of 
Rs. 10 each. 

The accused have applied for a revi-. 
sion of this order, and two points have 
been urged: firstly, that the open space 
in respect of which the notice is given 
is nota “street” within the meaning 
of the definition of the word as given in. 
section 3, clause (12), of the Bombay 
District Municipal Act III of 1901; and, 
secondly, that the notice is vague and 
indefinite. We have heard an interesting 
argument as to whether it would be a 
street within the meaning of the defini- 
tion. I am satisfied that the space in 


respect of which notice is given is a 


street within the meaning of the second 
paragraph of clause (12) of section 3 of 


_ the Act. ` 


It bas been urged in support of the 


a 


D 
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contention on behalf of the applicants 
that thelast clause of that paragraph, 
vig. "but shall not include any part of 
Such space which the occupier of any 
such building has a right at all hours 
to prevent all other persons from using 
as aforesaid” has reference -to all per- 
sons other than the occupiers in that 
Street or in that space. On the other 
hand, it is urged that “other persons " 
mean persons other than “the occupier 
of any such building,” and that the 


last clause has no reference to the space 


which the applicants cannot prevent 
other occupiers from using at all hours. 
Having regard to the expression used in 
that définition “notwithstanding that 


it may be private property,” and to the. 


grammatical construction, it seems .to 
me that “all other persons " would mean 
persons ‘other than the occupier of such 
building, and would not mean all occu- 
piers of all the buildings within. that 


‘space. “That contention must, therefore, 


be disallowed. 
Secondly, itis urged that the notice 
is vague and indefinite, and that there- 
fore, it could not be legally enforced. 
I think there is force in this contention 
because itis not stated what space in the 
dehla isto Be levelled and how. It is 
generally stated that the road is to be 
levelled. Secondly, as regards the pas- 
sage of water it is not stated in the 
notice as to whether the water meant was 
the rain water only or the rain. water 
and sullage water or only the sullage 
water and what sort of private passage 
was to be provided. As regards the 
lights, it’is not stated where the lights 
are to be put up and how many lights 
are to be put up for the inhabitants of 
the dehla. In other words, the manner 
of carrying out the work is not specified 
as required by section 90, sub-section 
(3), of ‘the Bombay District Municipal 
Act. It is difficult to comply with a 
notice which is so vague and indefinite. 
I think this contention of the applicants 
should be allowed. It would not be 
reasonable to require the present appli- 
cants to comply with notices, the vague- 
ness of which I have just indicated. I 
would, therefore, make the rule absolute 
and setaside the convictions and sent- 


ences and direct the fines, if paid, to be 
refunded. 

Crump, d.—I agree. The land with 
which we are concerned in the present 
case falls within the definition of “street” 
contained in the second paragraph of 
clause (12) of section.3 of the Bombay 
District Municipal Act, IIT of 1901. It is 
a vacant space, and the fact that it is 
private property, does not prevent of 
its beinga “street,” or the fact that it 
is closed by gatesat either end. Houses 
abut upon it and it is used by the 


. occupiers of such houses as a means of 


access to and from publie places and 
thoroughfares. Therefore, it fulfils the 
definition of “ street,” unless it is exclud- 
ed by the concluding words of this 
paragraph- which run as follows :—'' But 
shall not include any part of such space 
which the occupier of any such building 
hasa right at all hours to prevent all 
other persons from using as aforesaid." 
Now, construed grammatieally, there 
can be no doubt that the word "other" 
means persons other than the occupier 
of any such building, and if the "word 
“occupier” be read along with the 
words “any part of such space,” the 
intention of the Legislature is clear 
enough. 'That intention is to preserve 
the rights ofthe occupier of any build- 
ing to any part of the open space over 
which he has exclusive right as against 
the occupiers of other buildings. It is 
only such portions of the open space 
that are excluded from the definition of 
"street," Therefore, these words, which 
have been relied upon in the present 
ease, do not have the effect which is 
sought to attribute to them. It is only, 
if it be established that any of these 
owners was entitled to exclude all other 
persons including the other occupiers in 
this dehla from any part ofthe open 


‘space, that he can claim that that par- 


ticular portion of the open space is not 
within the definition of “street.” 

As to the second point, I agree that a 
notice, such as we have in this case, is 
not drafted with the precision With 
which it ought to be drafted, and that 
it would be practically impossible fora 
person receiving such a notice to know 
precisely what he was called upon to 
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' do, or in what manner he was called 
upon todo it. Section 90 ofthe Act, 
under which that notice purports to be 
issued, requires that the work shall be 
specified, and that the manner of doing 
the work shall also be specified. Taken 
literally, the notice would require the 
oceupiers to level and make passages 
for water with regard tothe whole of 
this open space, in fact, convert the 
whole of the dehla into a made road. 
It is conceded by the Magistrate in his 
judgment that that could hardly be the 
intention, and indeed that is clearly so, 
if the situation of the property is appre- 
hended. The manner in which the 
work is to be carried out is not attempted 
to be specified, and I agree that on 
that ground the convictions must be set 
aside. 


Z.K ^ Rule made absolute. 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No, 47 or 1924. 
February 13, 1924. 
Present :—Mr. Justice Daniels. 
SOHAN KXHIR-—APPLICANT 
versus 
EMPEROR—Opposite PARTY, 
Criminal Procedure Code (Act V of 1898), s. 85— 


Conviction for two offences—One sentence—Inter- 


pretation. 

The accused was charged with two offences 
under sections 326 and 148, Indian Penal Code. The 
Trying Magistrate convicted him on both charges 
and sentenced him to 18 months’ rigorous im- 
prisonment “under sections 326/148, Indian Penal 
Code." On appeal the Sessions Judge acquitted 
the accused of the offence under section 148 but 
maintained his conviction under séction 326, 
Indian Penal -Code. He also upheld the sentence 
ashe thought that it was not excessive for the 
offence under section 326. “On revision it was 
urged that, the Magistrate intended to impose a 
separate senteace of 9 months under each charge ; 
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Held, that the judgment of the Magistrate 
must be interpreted as meaning that the Magistrate 
passed concurrent sentences, under each section. . 

Criminalrevision against an order of 
the Sessions Judge, Benares. 
“Mr. A. Sanyal, for the Applicant. 

JUDGMENT.—The point taken in 
the revision is this. The applicant Sohan 
was charged with two ‘offences under 
sections 326 and 148, Indian Penal Code. 
The learned Deputy Magistrate convicted 
him on both charges and sentenced him to 
18 months’ rigorous imprisonment under. 
sections 326/148, Indian Penal Code. 
The learned Sessions Judge in appeal 
acquitted the accused of the offence 
under section 148 but maintained the 
conviction under section 326, Indian 
Penal Code. Holding that the sentence 
passed was not excessive for the offence 
under section 326, he upheld it. . 

The argument in revision is that where 
a judgment is framed in the form in which 
the Deputy Magistrate's judgment is 
framed it must be taken that the Magis- 
trate intended to impose a separate sen- 
tence of nine months under each charge. 
In my opinion this is not what the 
phrase used means. Where a Magistrate . 
conviets under two sections and intends 
to pass concurrent sentences it is a very 
common though somewhat. slovenly 
method of expressing the conviction to say, 
“ I pass sentence under sections 320/148 " 
or whatever the sections. may be. 
In my opinion, the sentence must be 
interpreted as meaning that the Magis- 
trate passed concurrent sentences under 
each section. Seeing that the case was 
one of an attack with a gandasa the’ 
sentence was clearly not excessive on the 
merits, 
and I reject the application. 


K, S. D. Revision rejected, 


There is no reason to interfere . . 
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CALCUTTA HIGH COURT. 
Civit Reviston No. 56 or 1923, 

- May 31, 1923. 
Present:—Mr. Justice Newbould' 
and Mr. Justice Rankin. — 
DULA MEAH-—DEFENDANT— 
PETITIONER 
versus 

Moulavi ABDUL RAHAMAN— 
PLAINTIFF—OPPOSITE PARTY, 

Bond, material alteration in—Suit on bond not 
maintainable—Original debt, suit on, when main- 
tainable—Evidence Act (I of 1872), s. 91—Veroal 
negotiations leading to contract, admissibility of. 

A material alteration in a bond prevents a 
suit being based on the bond, and unless the 
original debt can be proved as an independent 
contract apart from the bond, a suit on the 


original debt is also not maintainable. [p. 642, 
co 


1j 
Verbal negotiations leading up to an express 
contract in writing cannot be set up as an 
independent contract and are not even admissible 
in evidence. [p. 643, col. 1.] 


Rule against the judgment and decree 
of the Munsif, Lakhipur. 


Babu Radha Binode Pal (for Babu 
Hem Kumar Bose), for the Petitioner. 

“Babu Radhika Ranjan Guha, for the 
Opposite Party. 


JUDGMENT, 
Newbould, J.—The plaintiff sued 
the defendant No. 1, whois the petitioner 


in this Rule, on a bond in the Court of: 


_the Small Cause Court Judge at Lakhi- 
pur. The plaintiffs case was that the 
petitioner took a loan of Rs. 25 from him 
and executed a simple bond for Rs, 25 
in favour of one Mafizulla who was the 
plaintiffs benamdar and was made 
defendant No. 2 in the suit. The 
petitioner admitted having taken a loan 
of Rs. 15 only from defendant No. 2 and 
having executed a bond for this amount 
in his favour and alleged that’ the 
amount due on this bond ‘had beens paid 
to defendant No. 2. The judgment of 
the Small Cause Court Judge was as 
follows :—‘‘ Payment of the bond is not 
proved save.as to Rs. 5.~Rs. 15 seems 
to be changed as Rs. 25. Defendant 
No. 2 does “not fle W.S. I find that 
Rs. 15 were paid and the bond is due.” 
He decreed the suit for Rs. 38 but did 
hot allow costs. ` 
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The petitioner relying on the doctrine 
of Master v. Miller (1) contends that. as 
it has been found that there was a 
material alteration of the bond, the claim 
based onit should not have been decreed. 
The contention cannot be disputed, but 
on behalf of the plaintiff opposite party 
it is urged that though he cannot 
successfully hbase a claim on the bond he 
is entitled to a decree on proof of the 
loan by independent evidence. Reliance 
is placed on the decision of Panton, J., 
and myself in an unreported case*, Rule 
No. 708 of 1921, decided on the 17th 
February 1922. In that case a suit 
brought on an altered bond had been 
dismissed and we held that the plaintiff 
was entitled toa decree for the money 
found to have been advanced. On be- 
half of the petitioner it is pointed out 
that the debtor was not represented at 
the hearing of the case. It is suggested 
that on that account we overlooked an 
important difference in the case on which 
we based our decision: Moti Lal Saha 
v. Monmohan Gossami (2). That was a 
case where the whole bond’ was held to 
bea forgery and it was not a case of 
material alteration. Still this decision 
though not directly in point is important 
in its reliance on the decision in the case 
of Pramatha Nath Sandal v. Dwarka 
Nath Dey (3). In that case it was held 
that "an implied’ contract to re-pay 
money lent arises from the fact that the 
money is lent, even though no express 
promise, either written or verbal, is made 
to re-pay it. Therefore, in a case where 
the defendant admits the loan, and has 
not repaid it the plaintiff may maintain 
an action against him for breach of his 
promise or contract, entirely independent 
of any security which may have heen 
given for the advance.” That was a case 
in which the hathehitta on which the 
plaintiff relied was improperly stamped 
but the principle is equally applicable 
to the present, case. This decision has 


(1) (1791) 1 $m. L. C. que Ed.) 767; 4 T. R, 320; 
2 È: R. 399; 100 E R. 1042 

(2) 5 C. W. N. 56. 

(3) 23 C. 851; ar Ind. Dee. (w. 8.) 565. 


*Reported às Khosal Mahammad v. Amir- 
ud-Din Mohenmag Pramanik, 68 Ind. Cas. 331.— 
[Ed.].. 
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been dissented from by a Single Judge 
of the Allahabad High Court in Parsotam 
Narain v. Taley Singh (4). Butit was cited 
asan authority by a Divisional Bench of 
this Court in the case of Ram Bahadur 
v. Dusari Ram (5), where it was held 
that where a claim is founded on the 
original consideration it can be enforced 
provided that the original consideration 
. has not merged in. the bond or the 
promissory note which is: excluded from 
evidence, A later case of the Allahabad 
High Court Banarsi Prasad v. Fazal 
Ahmad (6) was also there cited in support 
of this principle. On behalf of the 
respondent reliance is placed on the case 
of Gour Chandra Das v. Prosanna 
Kumar Chandra (7) and more particularly 
on the remarks at page 819. These were 
‘not necessary for.the decision of the case 
and I can find no decided authority that 
the material alteration ofa written con- 
tract destroys the original debt if the 
debt is not merged in the written 
contract. If the written contract is a 
negotiable instrument this would usually 
happen. But in the case of a simple 
bond I would hold that the alteration 
prevents à suit being based on the bond, 
and that the question whether a suit 
would lie on the original debt depends 
on whether there is a separate contract 
which can be proved apart from the 
bond. A 

In the present case I would hold that 
the authorities support the opposite 
party's contention that he is entitled to 
recover the loan if he can establish, his 
claim on evidence apart from the bond. 
But in the present case the findings have 
been arrived at after treating the bond 
as evidence and it cannot be” said 
whether the defendant would have been 
found liable if the bond had been 
excluded. The claim on the original 
debt is on the face of it barred by 
limitation. As a suit on the bond, 
limitation was saved by the proof of a 
payment of Rs. 5 which was alleged to 
be a payment of, interést as such. But 
apart from the bond no contract to pay 


(4) 26 A. 178; A. W. N. (1903) 217, 
(5) 19 Ind. Cas. 840; 17 C. L. J. 399. 

(6) 98 A. 298; 3 A. L. J. 25; A. W, N. (1906) 9, 
(7) 88 C, 812; 3 C, L J. 263; 10 ©, W. N. 783, 
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interest can be proved ànd on the findings 
arrived at there is nothing that would 
extend the period of limitation. . X: 

-I would, therefore, make this Rule 
absolute and reverse the judgment and 
decree of the Small Cause Court Judge 
and dismiss the suit with costs and allow 
the petitioner his costs in this Court 
with hearing fee one gold . mohur. 

Rankin, J.—I agree in the order 
proposed. The learned Judge on his 
own findings was dealing with a frau- 
dulent suit brought upon a pretended 
bond for Rs. 25. He found that when in 
the custody of the plaintiff the document 
sued on had been altered from Rs. 15 to 
Rs.25. Though he granted sanction to 
prosecute he found that “the bond is 
due" and decreed the suit for Rs. 38, 
this being the true amount of principal 
and interest due in his opinion under 
the bond as it originally stood. No other 
interpretation of his decision seems 
possible. 

In my opinion this is wholly contrary 
to law and ean be corrected under 
section 25 ofthe Provincial Small Cause 
Courts Act, 1887. f 
. To the bond pleaded and tendered in 
evidence the defendant has the simplest 
of all defences—non est factum. If the 
plaintiff asked leave to amend his claim 
and sue upon the bond as it originally 
stood such leave should have been 
refused [Gogun Chunder Ghose v. Dharani . 
Dhar Mandal (8)], but in any event such 
an amendment would effect nothing. The 
plaintiff in such a case as this cannot 
recover onthe bond at all—not even if 
he sues upon it in its original state: 
Master v. Miller (1) is undoubted law in 
India [cf. Gour Chandra Das v. Prosanna 
Kumar Chandra (7)}. 

This is sufficient to show that the 
decision complained of, cannot stand: in 
the present case itis not open to the 
plaintiff to recover apart from the bond. 
A bill of exchange or promissory note is 
frequently given as conditional payment 
ofor as security for the price of goods 
sold or some other debt. If the instru- 
ment is afterwards altered it cannot be 
sued on (as between the original parties) 


(8) 7 C. 616 at p. 619; 4 Shome L. R. 187; 6 Ind, 
Jur. 99; 9 C, L. R. 257; 3 Ind. Dee. (w..s.) 945, 
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but the contract for the sale of goods 
(e.g.) can in such cases be enforced 
against the acceptor or maker who 
purchased the goods. As between an 
indorsee ,and  indorser the . case is 
different [Alderson v. Langdale (9), 
Negotiable Instruments Act, 1881, section 
87] because the indorser's remedy against 
prior parties has been prejudiced: this 
consideration does not affect a maker or 
acceptor who may, therefore, maintain an 
action on the original debt, [ef. Atkinson 
v. Hawdon (10)], so too a hathchitta is fre- 
quently given as an acknowledgment of 
a pre-existing date. Subject to any 
question of merger the same position 
may arise in the case ofa bond. But an 
independent cause of action must be 
shown if the doctrine of Master v. Miller 
(1) is not to take effect. 

Verbal negotiations leading up to an 
express contract In writing cannot be set 
up as an independent contract and are 
not even admissible in evidence (Evi- 
dence Act, section 91). Moreover, where 
there is an express promise an implied 
promise will not be inferred.. In the 
present case I see no materials upon 
‘which the plaintiff can make out an 
independent contract. Nor is it neces- 
sary to consider’ whether an honest 
plaintiff whose bond had, while in his 
custody, been altered could on a case 
properly alleged and proved recover back 
the actual money lent as money had 
and received to his use. I think this 
Rule should be made absolute and the 
suit dismissed with costs. 

W.C. A. & N.H. Rule made absolute. 

(9) (1832) 3 B. & Ad. 630; 1 L. J. (N. s.) K. B. 273; 
37 R. R. 513; 110 E. R. 241. E ; 

(10) (1835) 2 A. & E. 628; 4 N. & M. 409; 4 L. J. 
(x. 8.) K. B. 85; 41 R. R. 493; 111 E. R. 242. ' 
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‘NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

. Crvi Reviston No. 170-B or 1923, 
January 19, 1924. 
Present:—Mr. Kinkhede, A. J. CO. 
MINAJI—APPLICANT 
Versus 
SITARAM-—NON-À PPLICANT, 


Court Fees Act (VIT. of 1870), s. ? (v), Sch. II, 
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Art. 17 (vi)—Partition, suit for—Court-fee payable 
—Order carried out, whether can be questioned — 
Civil Procedure Code (Act V af 1908), s. 115, O. 
XXXIII, vr. 1, 5—Pauper, who is—Subject-matter 
of suit, whether can be considered —Order refusing 
leave to sue as pauper—Revision. 

Ordinarily, where a plaintiff in a suit for 
partition, in the case as laid by him in the plaint, 
affirms that he is in possession of a portion of 
thé joint estate and claims a change'in the mode of 
enjoyment of the property and prays for separate 
possession of his share as the result of re-distri- 
bution of the property under the separate manage- 
ment of the parties, his suit is one for partition 
and separate possession of his share in the entire 
property, and as such tha claim falls under clause 
(vi) of Art. 17 of Schedule Il of the Court Fees 
Act, and a fixed fee of Rs. 10 only is payable 
thereon. Where, however, the plaintiff admits 
that his title is disputed and that he is out of 
possession and enjoyment of ths property sought 
to bə partitioned, and that hə doss not hold or 
posssss or occupy any portion or item of the 
divisible property, and asks for partition, his 
suit must b» treated practically as an ejectment 
suit, and an ad valorem Court-fee is leviable on a 
plaint in sucha suit. [p. 646, cols. 1 & 2.] 

Sripati v. Shridhar, 15 CO. P. L. R. 123, followed. 

Casz-law discussed, 

There can b» no acquiescence in an erroneous 
order of a Court simply bacause a litigant has 
carried it out, if h», on reflection, finds that the 
order is an erroneous one and he has acted in an 
injudicious manner. (p. 616, col. 2.] 

. Shashi Bhushan v. Jotindra Nath Roy, 10'Ind, 
Cas. 463; 38 C. 681; 15 O. L. J. 413, relied on. 


Where a suit is originally filed on a stamped 
plaint, but the Court directs the paymant of 
further Court-feas, th» plaintiff is entitled to 
continue the suit in forma pauperis provided ths 
value of the property in his posssssion is not 
sufficient to pay the amount of Court-fees payable 
by him. [p. 647, col. 2.] 

Revji Patil v. Sakharam, 8 B. 615; 4 Ind. Dac. 
(x. s.) 787, Thompson v. The Calcutta Tramway 
Company Limited, 29 C. 319; 10 Ind. Dee. (Nis) 
218; Vedanta Desikacharyulu v. Perindevemma, 3 
M. 219; 1 Ind. Dec. (N. 8.) 729, relied on. 


Ths words “other than his neesssary wearing 
apparel and the subject-mattar of the suit" in the 
Explanation to r. 1 of O. XXXIII of the 
Civil Procedure Code, do not qualify that part of 
the Explanation which requires that a paupsr 
should not ba possessed of sufficient means . to 
enable him to pay the fae prescribed by law; they 
only qualify the condition that the applicant is 
not entitled to property worth Rs. 109. [p. 616, 
col. 2; p. 647, col. 1.] 

Krishnabai v. Manohar Sundurrao, 30 B. 593; 8 
Bom. L. R. 671, relied on. 

A High Court can interfere in revision with an 
erroneous order holding that plaintiff is posssssed 
ofsufficient mans for payment of Oourt-fee and 
is, therefore, dissntitled to sur in forma pauperis, 
Ip. 646, col. 2.) 

Achalsingh v. Seth Jewandas, 75 Ind, Cas. 9)3; 
19 N. L. R. 165; (1921) A, I, R. (N.) 44, followed, 
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Application for revision of an order of 
the Additional District Judge, Amraoti, 
dated the.1st September 1923. 

Mr. D.T. Mangalmurti, for the Appli- 
cant. l 

Mr.D. W. Kathale, for the Non-Appli- 
Gant. | 

ORDER.—This is a revision against 
an order calling upon the applicant to 
pay ad valorem Court-fee on their plaint 


and refusing to allow them permission: 


to sue in forma pauperis or rather to 
continue their suit in forma paupris, 
on the ground that they possessed 
means sufficient to pay the fee prescribed 
by law for a plaint. It arises out of a 
suit laid as one for changing the mode 
of enjoyment, and partition and separate 
possession of plaintiffs’ one-fourth share 
of what they say is joint family property 
including the property in their own 
possession. The plaintiffs paid a Court- 
fee stamp of Rs. 10 on the plaint, and 
relying on Shripati v. Shridhar (|) and 
other cases, contended before the Court 
below that it was duly stamped. The 
Court, however, held that plaintiffs were 
liable to pay ad. valorem Court-fee on 
Rs. 11,435-4-3 the value put by them on 
their share of the joint property. 

Two questions that arise for considera- 
tion in.the case are:— 

(1) Whether the plaint in this partition 
suit is written upon a paper sufficiently 
stamped? 

(2): Whether the plaintiffs can continue 
the suit in forma pauperis ? 

As to the first question, I dare say the 
Court below has clearly misapplied the 
law to the facts of- the case. Ordi- 
narily, where the plaintiff, in the case 
as laid by him in the plaint, affirms 
that he is in possession of a portion of 
the joint_estate and claims a change in 
the mode of enjoyment of the property 
and prays for separate possession of his 
share as the result of re-distribution of 
the property under the separate manage- 
ment of the parties, his suit is one for 
partition and separate possession of his 
share in the entire property, and as 
such the claim falls under clause (vt) 
of Art. 17 of Schedule If of the Court 


D1 C. P. L. R. 120. : - 
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Fees. Act, and a fixed fee of Rs. 10 only 
is payable thereon. Where, however, 
the: plaintiff. admits that his title. is 
disputed and that he is out of posses- 
sion and enjoyment of the property 
sought to be partitioned, and that he 
does not hold or possess or occupy any 
portion or item of the divisible property, 
and asks for partition, his suit must 
be treated practically as am ejectment 
suit, and an ad valorem Court-fee is 
leviable on a plaint in such a suit. The 
question, therefore, which the Court below 
had to consider was whether the plaint 
as framed was one for partition.or for 
ejectment. The Court will have to see 
whether the plaintiff claims anything 
more than a change in the mode. of 
enjoyment of the property by partition, 
or in other words, whether it is apart - 
of his cause of action as disclosed in the 
plaint that the defendants have denied 
his right to partition, or his right to 
joint possession of the property, or the 
nature of the property in -the suit 
involved either in whole or in part.- If 
heseeks a declaration of his right to 
partition on the ground that it is dis- 
puted it may safely be said that he 
claims something more than a change 
in, the mode of enjoyment. This must 
bé ‘determined with reference to the 
tenor of the plaintiffs claim as laid in 
the'plaint, i.e., on the cause of action as 
disélosed in the plaint. Ifthe plaintiff 
alleges that each: party is in possession 
of what he says is joint family property, 
then, on the principle that possession of 
one co-owner is possession of another, 
the plaint cannot be treated as one 
instituted by a person who is admittedly 
out of possession, or whose .right to 
partition is admittedly disputed, or the 
quantum of whose interest in the joint 
property is admittedly a matter on 
which he himself seeks an adjudication 
of the Court. Such a suit is one for 
partition of joint family property and 
must be distinguishable from a suit. for 
declaration of his right to partition and 
possession, or for possession of his share: 
on partition, or for ejectment by a 
person who admits that he is wrongfully 
excluded from enjoyment of joint family 
property. In the latter class of suits 


. 
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what the plaintiff himself seeks is an 
establishment óf his own title or right 
to partition the property which is al- 
ready in dispute. MOL 
Garth, C. J., in Kirty Churn Mitter v. 
Aunath Nath Deb (2) has pointed out 
the correct method regarding the relief 
- claimed in suit for partition by a co- 
pareener who is in joint enjoyment at 
tlie date of suit; his prayer is merely 
to change the form of enjoyment and 
could only be valued by deducting 
from, the value of his share as ascertain- 
ed.in partition the value of the benefi- 
cial enjoyment as co-parcener before 
partition. Moreover, it is impossible to 
estimate in money the value of the suit. 
Such a suit falls under Art. 17 
(vi) of Schedule -H of the Court Fees 
Act. Following this case it was held in 
Mohendra Chandra Ganguli v. Ashutosh 
Ganguli (3) that for the purposes of the 
Court-fee stámp payable on a plaint in a 
partition suit, the cause of aetion which 
is stated in the plaint and that only 
must be looked at. 'This view has been 
aecepted in several reported cases: see 
Bidhata Rat v. Ram Charitar Rai (4) 
where Justice Mukerjee has in a very 
lucid discussion pointed out the distinc- 
tion between & suit for partition and a 
suit for ejectment. This view was 
approved also in Shashi Bhushan v. 
Jotindra Nath Roy (5). The Allahabad 
High Court has also taken the same 
view in Wali Ullah v. Durga Prasad (6) 
and Tara Chand Mukerji v. Afzal Beg (7). 
Alying, J., of the Madras High Court 
has also accepted the correctness of this 
view in the Full Bench decision report- 
ed in Boganadam Rangiah Chetty v. Sub- 
ramania Chetty (8). It has been held in 
Gill v. Varada Raghavayya (9) that a suit 
forpartition of immoveable property by 
a person who alleges he is in possession 
of it as a co-tenant on behalf of him- 


2) 8 C. 757; 11 O, L. R. 95; 4 Ind. Dec. (N. s.) 488. 
3) 20 C. 762; 10 Ind. Dec. (N. s.) 514. i 
(4) 12 ©. W. N. 37; 6 C. L. J.-651; 3M. L. T. 33. 
(5) 10 Ind. Oas: 463; 38 C. 681; 15 C. L. J. 443. 
(6) 28 A. 340; A. W. N..(1926) 38; 3 A. L. J. 181. 
(7) 13 Ind. Cas. 185; 31 A. 181; 8 A. L. J. 1329. 
(8) 8 Ind. Cas. 512; 21 M. L.J. 21at pp. 30, 31; 
(1910) M. W. N. 755; 9 M. L. T. 3. 
(9) 55 Ind. Cas. 517; 43.M. 398; 38 M. L. J. 92; 11 
L. W. 174; (1920) M. W. N. 124; 27 M. L. T: 146. ` 
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self and others is goverend by Schedule 
If, Art. 17 (vr) of the Court Fees Act: 
See also Dukhi Singh v. Harihar Shah (10). 
The decision in Dadgu v. Totaram (11) 
was given without reference to the pro- 
visions of Schedule II, Art. 17 (vi) of the 
Court Fees Act and it is not clear 
that. that question actually arose in 
that case as pointed out in Boganadam 
Rangiah Chetty v. Subramania Chetty 
(8 and Gill v. Varada Raghavayya (9). 
The former decision of the Madras High 
Court in Reference under Court Fees Act, 
s. 5 (12) was not followed by that Court in 
Gill v. Varada Raghavayya (9). The 
balance of authoritythen is as shown 
above in favour of accepting the plaintiff's 
version of the cause of action as set 
forth in the plaint as correct for the 
purpose of fixing the Court-fee payable 
on the plaint in a partition suit. I 
dare say it could never have been the 
intention of the learned and  ex- 
perienced Judicial Commissioner, Sir S. 
Ismay, who decided the case in Shripati 
v. Shridhar (1), to lay down as a uni- 
versal proposition, that if it pleases 
the defendant to a. suit for partition 
to dispute in the pleadings the plaint- 
ifs right as also the character of the 
property of which partition is sought, 
the Court should at once accept it as 
gospel truth and pass an order calling 
upon plaintiff to pay ad valorem Court-fee 
and treat the suit as one for ejectment. 
The observations to the effect “of 
course, if the alleged joint possession 
is disputed by the defendant the factum 
of possession wouldform the ground 
of a preliminary issue and a finding 
on such issue adverse to the | plaintiff 
would render the suit liable to be 
dismissed unless the Court should see 
fit to allow the plaint to be amended 
and properly stamped" at page 191 of 
the ruling were obiter dicta which were 
not necessary for the decision of that 
case. l 

As pointed out 


by Sir ` Ashutosh 


(10) 58 Ind. Cas. 238; 5 P. L. J. 540; 1 P. L. T. 
595; (1921) Pat.-89. 
(11) 4 Ind. Cas. 243; 33 B, 658; 11 Bom. L. R. 


1074. 
(12) 4 M. L. J, 110. 


^ 
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Mukerjee at page 656* of the report of 
the case of Bidhata Rai v. Ram Charitar 
Rai (4) I think, it is not the intention 
of law that majority of the crucial and 
vital points in the case should be tried 
before the Court could determine the 
preliminary question whether adequate 
Court-fee has been paid on the plaint. 
Under these circumstances the order 
under consideration which called upon 
plaintiffs to pay an ad valorem Court-fee 
involved an erroneous and unauthorised 
assumption of the defence being ‘true 
in preference to the allegations in the 
plaint. Simply because the defendants 
have in the pleadings in the partition 
suit disputed the plaintiffs right and 
also their joint possession it does not 
necessarily follow that the plaintiffs are 
out of possession. Nor could it be so 
inferred in this case from the plaintiffs’ 
admission ‘that defendants are in posses- 
sion of a part of the property liable to 
division, just as they themselves are 
in possession of some part which they 
are willing to bring into hotchpot ‘for 
partition, the admission must be con- 
strued as a whole and not piecemeal. 
It must also be taken with the quali- 
fication that the parties hold the pro- 
perty as joint co-parceners or as co- 
owners as the case may be, implying 
thereby  that'the possession of one 
is possession of all. This admission 
cannot be construed as an admis- 
sion on the plaintiffs’ part that they 
are out. of possession of the pro- 
perty held by the defendants or asan 
assertion that defendants are out of 
. possession of property held by them- 
selves (i.e. the plaintiffs) for it cannot be 
divorced from the qualification with which 
it is made. If the plaint is carefully 
read in the light of these remarks it 
will be seen that what the plaintiffs 
in this case claimed was a change in 
the mode of enjoyment by partition 
and not. ejectment. The Court-fee of 
Rs. 10 was, therefore, proper and suffi- 
cient. ; 

It is argued before methat plaintiffs 
have acquiesced in the correctness of 
the order calling upon them to pay 
ad valorem Court-fee because in view 

. *Page of 60,L.0—[Hd] OSS 
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of that order they had applied tO 
the Court for permission to continue 
the suit in forma pauperis. But as 
held in Shashi Bhushan v. Jotindra Nath 
Roy (5), which also was a case of parti- 
tion in which ad valorem Court-fee was 
ordered to be paid, there can be no 
acquiescence in an erroneous order of 
a Court simply because a litigant has 
carried it out, if he, on reflection, 
finds that it is an erroneous one and 
he has acted in an injudicious manner. 
Under these circumstances I uphold 
the plaintiffs’ contention that the Court 
ought to have held on the authority of 
Shripati v. Shridhar (1), and other cases 
that they (plaintiffs had paid proper 


‘Court-fee on the plaint. 


In Achal Singh v. Seth Jewandas (13) 
it has been held that a High Court 
can interfere in revision with an errone- 
ous order holding that plaintiff is 
possessed of sufficient means for pay- 
ment of Court-fee and is, therefore, dis- 
entitled to sue in forma pauperis. I 
hold that the order calling upon the. 
plaintiffs to pay ad valorem  Court-fee: 
which led to the plaintiffs asking per- 
mission to continue the suitin forma 
pauperis, is erroneous and is similarly 
liable to be set aside inrevision under 
section 115, Civil Procedure Code. 

As regards thesecond point, suffee, it 
to say that the order holding that the 
plaintiffs are not entitled to continue 
the suit in forma pauperis is premature 
and unnecessary in the view taken by 
me. The plaintiffs contention that the 
value of the house must he left out 
of. account on. the ground that itforms 
part of the subject-matter of the suit, 
does not, however, appear to me to be 
sound: see Krishnabi v. Manohar Sundur- 
rao (14) where it has’ been pointed 
out that the words "other than his 
necesgary wearing apparel and the sub- 
ject-matter of the suit" do not qualify 
that -part of tbe Explanation which re- 
quires that the person should not ke 
possessed of sufficient means to enable 
him to pay the fee prescribed by law, 


(13) 78 Ind. Cas, 993; 19 N. I. R. 165; (1924) A, 1 
(44) 30 B, 593; 8 Bom, L. R, 671, 
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BISHAMBHAR NATH v, RUKKHA. 
but only th iti A li- By virtue of the provision contained in section 
y e condition that the app 101 of the Oudh Rent Act, a landlord isa secured 


cant is not entitled to property worth creditor of his tenant for his rent to the extent- of 
Rs. 100. For a partition suit a fes is the value .of the produce, and when the tenant 


prescribed, it is either a fixed fee or becomes insolvent the landlord is entitled to be 
an ad valorem fee according to cir- paid the rent due to him out of the proceeds of the 
sale of the crops of the insolvent before distribu- 


cumstances. It is not a cape of the tion is made among other creditors. 
kind “where no such fee is prescribed Appeal against an order of the District 
and hence the said words do notcome Judee Hardoi dated the 10th July 
into play. If it be held that ad valo- 1993." , i 
rem Court-fee is payable in this case, Mr, Ram Bharose Lal, for the Appel- 
I would then say that the plaintiffs Jant | 
are entitled to continue the suit in Mr. H. N. Das for Respondent No. 2 
_ forma pauperis though originally the JUDGMENT.—An application was 
. game was filed in the ordinary way: Revjt made by a zemindar of the insolvent to 
Patil v. Sakharam (15) and Thompson v. the Insolvency Court that the rent due 
Calcutta Tramway Company (16), 1o him may be paid to him out of the 
provided the value of the property in proceeds of the sale of the crops of the 
thair possession is not, sufficient to cover insolvent before distribution is made 
.&he amount of Court-fee payable by them. among other creditors. The learned 
Cf. Vedanta Desikacharyulu v. Perinde- Judge of the Insolvency Court rejected 
vamma (17). The Court-fee on the plaint- the application whereupon an appeal 
iffs’ share valued at Rs. 11,435-4-8 comes to has been brought by the zemindar to 
Rs. 520 while the value of their th share this Court. The appeal must succeed. 
in the property which is all that they Under section 101 of the Oudh Rent Act 
possess in the property held by them, the produce of every part of the holding 
would bs much less than that amount. jn the cultivation of a tenant shall be 
. For all these reasons the revision is deemed to be hypothecated for the rent 
allowed and the case is remanded to  payablein respect of such holding by 
the Court below to proceed with the guch tenant and until such rent has been 
suit and decide it according to law. satisfied no other claim on such produce 
I make no order as to ‘costs in the shall be enforced by sale in execution of 


circumstances of the case. ~a decree of a Civil or Revenue Court or 
Z. E Revision allowed. otherwise. The meaning is that the 
: zemindar is a secured creditor for his 
TE To a. D RN . rent to the extent of the value of the 
(17) 3 M. 219; 1 Ind, Dac. (x. 8.) 722. produce. Under the Insolvency Act a 


secured creditor means a person holding 
à mortgage charge or lien on the property 
of thé “debtor or -any part thereof as a 
security for a debt due to him from the 
debtor, section (2) (1) (e). The charge 
or lien of the zemindar on his tenant's 


OUDH JUDICIAL COMMIS- crop for the rent due from the tenant 


SIONER’S COURT. thus flows from Statute law. 
MISCELLANEOUS APPEAL No. 51 or 1923. Iset aside the decree of the lower 
October 31, 1923. Court and direct the receiver to deter- 
Present: —Mr. Dalal, J. ©, mine the amount of rent due to the 
Lala BEA NA'TH-—Ossgcron appellant zemindar and to pay the 
APPELLANT amount out of the-sale proceeds of the 
veraus : insolvent's crop as,a first charge on such 
RUKKHA AND OTHERS—OPPOSITE PARTY gale proceeds before any other creditor 
— RESPONDENTS. is paid. Bhagwan Din respondent has 


Provincial Insolvency Act (V of 1920), s. 2 (1) (e) he shall be liable 
—Dudh. Rent Act (XXIT of 1886), 8. 101—Lasdlord cones this s appeal so i) » 
and tenant —Insolvency of tenant—3ale of crops— to pay the cos pp i lowed, 
Rent, whether first charge, - Z. K. » Appeal aliowe 
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PATNA HIGH COURT. 
Sreconp Crvit APPEAL No. 894 or 1916. 
February 15, 1917. 
' Present :—Mr. Justice Atkinson. 
MAHIPAT NARAIN SINGH AND 
inu QU ME 
ersus 
KIRIT SINGH AND OTHERS— 
DEFENDANTS— RESPONDENTS. ` 
Civil Procedure Code (Act V of 1908), O. IT, v. 8 
—Joinder of causes of action—Suit for recovery 


of rent in respect of different holdings, maintain- 
ability of. 

One' suit cannot be maintained for recovery of 
rent from’ several tenants in respect of different 
and distinct liabilities with regard to separate 
holdings. 


Appeal from the decision of the Sub- 
ordinate Judge, Patna, 


JUDGMENT.—This second appeal 
comes before me from the decision of 
"the Subordinate Judge of Patna affirming 
the decision of the. Munsif dismissing 
plaintiffs suit. The plaintiff is a co- 
sharer malik of Mauza Sahzadpur to 
the extent of 4 annas 10 d. l7k.; defend- 
‘ants Nos. l to 11, who are the principal 
. defendants in the suit,are the tenants; 
and defendants Nos. 12 to 18 are the other 
co-sharer maliks of the mauza. The 
plaintiff seeks to recover his share of the 
rent from defendants Nos. 1 toll. It 


appears from the entry in the Records of, 


Rights that a tenant of one holding is 
entitled to a right, jointly with others, 
in a different plot of land; but in 
assessing the rent of the holding in the 
exclusive possession of one tenant the 
` yent was calculated to include the right 
which he had jointly with others. in a 
separate and distinct plot of land. Thus 
by way of illustration, Kirat Singh who 
is the tenant of holding No. 82 and 
whose rent is recorded as Rs. 7-10-15 
dams has also a right, jointly with others, 
in Plot No. 8l and the assessed rent of 
Rs. 7-10-15 dams represents the rent for 
. Plot No. 82 plus the joint interest in 81. 


In my opinion the liability to pay rent in 


respect of Plot No. 82 is wholly distinct 
and separate from the liability to pay 
rent for the interest in Plot No. 81. . Eleven 
tenants have been sued:- One of them 
appeared and took this point in para- 
graph 9 of his written statement, namely, 
‘Sarju Singh, He says that in respect of 
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holding ‘No. 95 he is the tenant ; but that 
he also has a right, jointly with others, 
in Plot No. 81 and. PlotNo. 96. In my 
view the liability of this defendant in 
respect of Plots Nos. 81 and 86 isa separate 
and distinct liability; and has nothing 
whatsoever to do with his liability to 
pay rent in respect of.Plot No. 95. It 
seems to me under the circumstances 
that the learned lower Courts were 
perfectly right in saying that one suit 
cannot be maintained for the. recovery of 
rent in respect of different and distinct 
liabilities with regard to separate hold- . 
ings and that consequently this action 
was not maintainable. I, therefore, 


‘disallow this appeal but make no order 


as to costs. The costs 
Courts ‘will stand. 
- Z, K. 


in the lower 


Appeal rejected. 


OUDH JUDICIAL COMMIS- 
| SIONER'S COURT. . 
Crvir Revision No. 150 or 1923. 

January 3, 1924. 

Present :—Mr. Daniels, J. ©. 
RAGHUNANDAN—DECREB-HOLDER 
—APPLIOANT 

' versus | 

. AJODHIA PRASAD—OBJECTOR~- 

OPPOSITE PARTÝ. 
Nc Procedure Code (Aet V of 1908), O. X XT, rv. 


0, 62— Execution of decree—Attachment- Property 


n possession of mortgagee- -Mortgagee, whether can 
object to attachment. 


Where property which is in the possession of 
a mortgagee is attached in execution of a decree, 
the mortgagee can claim to have the attach- 
ment removed under r. 60 of O. XXI of 
the Civil Procedure Code. In such a ease it 


is only the equity of redemption that can be 
attached and sold. 


Revision against an order 
Munsif, South Unao, 
August 1923. 

Mr. S. M. Ahmad, for the Applieant. 

Mr. Ram Bhar 0804J Lal, for the 
Opposite Party. 

JUDGMENT.—This is an àpplica- 
tion for revision of an order passed 
under O. XXI, rv. 58—62. The 
applicant ‘is the decree-holder and 


of the 
dated the llth 
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applied for the attachment.of, certain 
property. The opposite party objected 
that the property was in his possession 
as mortgagee and asked for the removal 
of the attachment, The Court below 
found in his favour on the facts and 
has granted his prayer. There is noth- 
ing illegal in this order. Order XXI, 
Y. “62, lays down that where the pro- 
perty is subject to a mortgage in 
favour of some person not in posses- 
sion the Court may continue the attach- 
ment subject to the mortgage. Here 
the mortgagee is in possession. . Mr. 
Mulla in his commentary on the section 
states as follows :—' "Where a mortgagee 
is in possession of the mortgag ged pro- 
perty at the time of the attachment 
he can claim to have the attachment 
removed. under r. 60. In such a 
case it is only the equity of redemp- 
tion that can be attached and sold.” 
This appears to be a correct statement 
of the law. Sóme meaning must be 


attached to the words “a .person not ` 


in possession" in çr. 62. I, therefore, 
. dismiss the present application. with 
costs. It is open to the applicant .to 
apply for attachment of the equity of 
redemption and I am informed’ that 
he has already done so and that pro- 
éeedings are pending. 
Z. K. Application dismissed. 


LAHORE HIGH COURT. 
First CIVIL APPEAL No. 37 or 1924. 
January 29, 1924. 
Present:—Mr. J ustice Br oadway and 
Mr. Justice Campbell. 
FITZHOLMES AND OTHERS—J UDGMENT- 

m DEBTORS —APPELLANTS 

versus 

BANK or UPPER INDIA, Lrp.— 

DzcgEE-HOLDER— RESPONDENT. : 

Civil Procedure Code (Act V of 1908), O. X XXIV, 
r. 5—Preliminary decree affirmed on appeal—- 
Application for final decree~-Limitation, opera- 
tion of. 

A preliminary decree passed by a Trial Court 
merges in the dacrea of the Appellate Court on 
appeal and the only decree which ean be made final 
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is the decree of the Appellate Court. The limita- 


tion for making application for passing the final 
decree runs from the date of the decree of the Ap- 
pellate Court. [p. 650, col. 1.] 

- Gajadhar Singh v. Kishen Jiwan Lal, 42 Ind. Cas. 
93; 39 A. 641; 15 A. L. J. 734, followed. 

Abdul Majid v. Jawahir Lal, 23 Ind. Cas. 649; 36 
A. 350; 18 C. W. N. 963; 27 M. ted. 15; 16 Bom. L. 
R. 395; 19 C. L. J. 626; 12 A. L. J. 694; 16 M. L. 
T. 44; (1914) M. W.N. 485; l L. W. 483 (P. 0), 
refer red to. 


First appeal from the decree of the 
District Judge, Ambala, dated the 20th 
October 1923. 
` Mr. Barkat Ali, for the Appellants. à 

Mr. Mir Muhammad Khan and Mr. Obed- 
ulla, for the Respondent. 


JUDGMENT.—The point for: de- 
termination in these two cases is whether 
certain applications made by the plaintiff- 
decree-holder under O. XXXIV, r. 5 of 
the Civil Procedure Code for a final de- 
cree for sale are or are not barred by 
limitation. 'The preliminary decrees for 
sale were passed by the Trial Court on the 
21st of august 1919, the decrees fixing a 
period of six months within which the 
mortgage-monies were to be paid. The 
defendants judgment-debtors preferred 
appeals to this Court which were finally 
disposed of on the 7th of March 1993 the 


decrees passed by the Trial Court being 


affirmed. On the 13th of March 1993, the 
plaintiff filed applications for making the 
decrees final. The judgment-debtors. “then 


raised an objection that the applications 


were premature inasmuch as they had 


. been made within six months from the 


date of the decree of this Court. This 
objection was given effect to. 

Subsequently.on the llth of October 
1923 the plaintiff decree-holder once more 
moved the Trial Court under O, XXXIV, 
r. 5, of the Civil Procedure Code, and final 
decrees were passed on the, 20th of Octo- 
ber 1923. 

The judgment-debtors have now come 
up to this Court, in appeal, through Mr, 
Barkat Ali, and it has been contended 
that the only decrees which could be made 
final were the decrees passed by the Trial 
Court and that, as applications to make 
decrees final were governed by Art. 181 
of the Indian Limitation Act, the said ap- 
plications were barred having been made 
more than 3} years after the “preliminary 
decrees passed by the Trial Court. Mr, 
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Barkat Ali further contended that the 
pendency: :of an appeal to this Court did 
not .prevent the plaintiff decree-holder 
from making applications to make the 
decrees final and that, limitation having 
once commenced to run would continue 
to do so by operation of section 9 of the 
Limitation Act. He cited a number of 
authorities from an unauthorized publi- 
cation known as the Indian Cases as well 
as one or two authorities published in the 
authorised reports. Beyond citing them, 
- however, Mr. Barkat Ali did not think it 
necessary or worthwhile to read any of 
these authorities or parts thereof to us. 

The facts of those which he did take 
the trouble to explain had no bearing on 
- the point for determination. The quéstion 
now before this Court was considered by 
a Full Bench of the High Court in Allah- 
abad in the case of Gajadhar Singh v. 
Kishan Jiwan Lal (1) where it was held 
that the only decree which could be made 
final was the decree of the Appellate Court. 
' No authority has been cited taking a con- 
trary view, and that view is, to some ex- 
tent, supported by' the remarks of their 
Lordships of the Privy Council in Abdul 
Majid v. Jawahir Lal (2). In my opinion 
the preliminary decrees passed by.the 
Trial Court in these two cases merged in 


the decrees of this Court on appeal and 


the only decrees which could be made 
“final were the decrees of this Court. 
applications-were admittedly within time 
so far as the decrees of this Court were 
concerned, and I would, therefore, dismiss 


both appeals with costs. A 
N.H. . Appeals dismissed. 


1) 42 Ind. Cas. 93; 39 A. 611; 15 A. Li J. 734. 
9) 23 Ind. Cas. 619; 36. A. 350; 18 C. W. N. 933; 
A 


97 M. L, J. 17; 16 Bom. L. R. 395; 19 C. L.J, 626; 
12 A. L. J. 621; 16 M. L. T. 44; (1914) M. W, N. 485; 


1L. W. 483 (P 03. 
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OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
Second .Crvin APPEAL No. 344 or 1923, - 
January 10, 1924. 

Present :—Syed Wazir Hasan, A. J. C. 
CHANDI—DEFENDANT—À PPELLANT 

das ^ versus : 
SAT NARAIN-—PLAINTIFF—RESPONDENT, 

Limitation Act (IX of 1908), Sch. I, Art. 148— 
Transfer of Property Act (IV of 1882), s. 8—Grove 
of Mahua trees, whether immoveble property~~ 
Redemption, suit for—Limitation. 

A grove consisting of Mahua trees is immove- 
able property for the purposes of a mortgage 
and a suit for redemption of such a grove is 
governed by Art. 148 of Sch.I to the Limi- 
tation Act. . ` ` 

Appeal against the judgment and 
decree of the Additional Subordinate 
Judge and Judge Small Cause Court 
Lucknow, dated the 27th August 1923, 
confirming that of the Munsif, North 
Lucknow, dated the llth January 1923. 

i Mr. Muhammad Arabi, for the Appel- 
ant. 

JUDGMENT.—This is the defend- 
ant's appeal in a suit by the plaintiff: 
respondent for redemption of a mortgage. 
The property mortgaged was a grove 
consisting of 8 Mahua trees in village 
Ain. One of the points argued on behalf 
òf the mortgagee in the Courts below was 
that the property mortgaged was move- 
able and, therefore, the period of limitation 
prescribed by Art. 148 of the Limitation 
Act was not applicable to the present 
case. It would appear that if this 
contention is correct the suit will be 
barred by limitation: but I am clearly 
of opinion that the grove consisting of 
Mahua trees, which was the subject- 
matter of the mortgage, was immoveable . 
property for the purposes of the mort- 
gage and also for the purposes of 
Art. 148 of the Limitation Act. The 
definition of immoveable property in the 
Transfer of Property Act would not 
include standing timber but. a Mahua 
grove is not timber. Further, trees 
attached to the earth so long as they. 
are not timber must fall within, the 
general definition of immoveable prop- 
erty. This is the only point raised in 
the grounds of appeal to this Court, 
The appeal fails and is dismissed. 


ZK. Appeal dismissed, 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. : 
' Seconp Orvin Aprea No. 508 or 1922. 
December 10, 1923. 
Present; —Mr. Baker, J. C. 
NATHULALSA-—PLAINTIFF— 
. APPELLANT - 
versus 
SHANKERLAL—Derenpant— 
RESPONDENT. 

C. P. Tenancy Act (I of 1020) s. 21—Suit 
for arrears of rent against purchaser of crops— 
Limitation, commencement of. 

Limitation for a suit for arrears of rent under 
section 21 of the O.P. Tenancy Act, against 
a purchasar of the standing crops begins 
to run from ‘the date on which the purchaser 
does some overt act which gives the landlord 
notice of his claim. For instance, where the 
crops are cut by the purchaser, limitation begins 
to run from the date on which the cutting begins, 
as appropriation must be held to have commenced 
from that date. ! 


Appeal against the decree of the District 
Judge, Nimar, dated the 28th July 1922. 
. Mr. J. C. Ghosh, for the Appellant. 

Mr..S. B. Gokhale, for the Respondent. 


JUDGMENT.—The facts of this case 
are. simple. The plaintiff as landlord 
claimed arrears of rent from the defend- 
ants. Defendant No. 2 did not appear. 


‘Defendant No. 3 is the purchaser of the- 


standing crops and pleaded that the 
claim is time-barred. The First Comt 
passed a decree against the defendant. 
Defendants Nos. land 2 did not appeal 
but defendant No. 3 appealed on the 
ground that the suit is barred by limita- 
tion as his purchase of the crops was 
more than three months before the in- 
stitution of the suit which was based 
upon’ section 21 of the New Tenancy 
- Act. The District Judge of Nimar 
upheld this contention, holding that the 
date of appropriation is the date of the 
sale, as was contended by.the appellant. 
The respondent contended that the, date 
of appropriation was the date of the redp- 
ing of the crops. 
It is not necessary to go iuto the 
meaning of the word "appropriation." 
No date of removal of the crops is given 
in the plaint. The First Court finds in 
paragraph 20f its judgment that the 


cutting of the crops commenced at the. 


end of -Bhadon, i.e, 16th September 
1921, the suit being brought on the 3rd 
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January 1922. The Sub-Judge, however, 
held that limitation was saved, as it 
began to run from the time the crops 
were completely cut. I should be: pre- 
pared. to accept the argument that the 
mere purehase of the crops by the third 
defendant would not give any cause of 
it was 
brought to his notice that the defendant 
No. 3 was-appropriating the crops, and 
some overt act would be necessary to 
give the landlord notice of the claim 
of defendant No. 3. But I cannot see 
any reason why limitation should run 
from the time when all the crops were 
cut, as appropriation must be held to 
have commenced from the time when 
the erops began to be cut in September 
which is more than three months pre- 
vious to the suit. 

The view of the lower Appellate Court 
that the suit is time-barred is correct, 
I confirm the decree and dismiss the 
appeal with costs. 


Z, K. Appeal dismissed, 


OUDH JUDICIAL COMMIS. 
SIONER’S COURT. ` 
EXECUTION OF DECREE APPEAL No. 45 
oF 1923. 
April 8, 1924. 
| Present:—Mr. Kendall, J. C. 

Tus NATIONAL BANK or UPPER 
INDIA LIMITED, LUCKNOW— 
Dercrre-HoLp—ER—APPELLANT 

versus 
GOPAL DAS AND ANOTHER— 
J UDGMENT-DEBTORS—RESPONDENTS, | 
Execution of deeree—Set-off, whether cam be 
allowed in execution—Procedure. 
A claim to set-off must be made before a 
decree is passed; once a.decree has been passed it 


.eahnot be amended ‘in execution proceedings by 


the admission of a set-off. 

Plaintiff Bank obtained a decree against the 
defendant and then went into voluntary liquida- 
tion. In execution of the decree defendant sought 
to set-off a certain sum due to him from the 
Bank on account of a fixed deposit: 

Held, that the set-off could not be allowed, 
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Reference -under Presidency Small Cause Courts 
Act, s. 69, 28 M. 240, In re Agra and Masterman's 
Bank, Exparte Anderson, (L866) 3 Eq. 337; 36 L. 
J. Ch: 73; 15 W. R. 246, Sovereign Life Assurance 
Co. v. Dodd, (1892) 2 Q. B. D. 573; 62 L. J. Q. 
B. 19; 67 L. T. 396; 41 W.'R. 4, distinguished. 

Appeal against an order of the Subordi- 
nate Judge, Lucknow, dated the 8th 

'" August 1923. ` 

Messrs. Aditya Prasad and R. D. 
Sinha, for the Appellant. - 

Mr. Ishri Prasad, for the Respondent. 

JUDGMENT. —The present appeal 
has been filed -by the National Bank of 
Upper India Ltd., a company in liqui- 
dation against the respondents in the 
. following circumstances:—- 

The Bank had obtained a decree for 
over Rs. 20,000 against the respondents 
on 12th April 1923. After that the Bank 
went into voluntary liquidation, and the 
respondėnts on 23rd May 1923 made an 
application and tender to pay the de- 
cretal amount, and actually deposited a 
sum in Court on 31st May 1923, but 
this was objected to by the appellants 
on the ground that the full amount had 
not been paid. Various points arose 
between the parties, which have been 
decided by the learned Subordinate Judge 
but the one point: which 
argued inappeal before me, is the ques- 
tion whether the -respondents were 
entitled in law to setoff against the 
appellant's claim a sum amounting to 
‘Rs. 721-8-0 due to them from the Bank on 
“aecount of a fixed deposit. The learned 
Subordinate Judge has decided that they 
are able to set this amount off. He has 
done so on grounds of broad equity and 
on the analogy of section 46 of the Pro- 
vincial Insolvency . Act. a 

In support of the lower QOourt's de- 
cision, the learned Counsel for the 
respondents has quoted a decision in 
Reference under Presidency Small Cause 
Courts Act, s. 6911) andto English decis- 
ions published.as In re Agra and Master- 
mans Bank, Ex parte Anderson (2) and 
Sovereign Life Assurance Co. v. Dodd 
(3). In all these decisions.a company in 


-(1) 98 M. 240. 
(2) (1866) 3 Eq. 337; 36 L. J. Ch. 73; 15 W.R. 
pi Š A * $ 


246. 
(3)(1892) 2 Q. B. D. 573; 62 L. J. Q.B. 19:67 L 
T. 396; 41 W. R, 4. 


has been: 


liquidation had brought an action against 
a debtor, who hada counter claim against 
them, and he was allowed to set-off his 
counter claim. In the English decisions 
the ratio decidendi appears to have been 
that the liquidation of the Company did 
not interfere with the defendants’ right 
of set off. Similarly in the Madras 
decision, it was held, that one of the 
liabilities of the Company at the time 
of its winding up was to re-pay the 
defendant the amount of his deposit 
when it matured and that there was 
nothing to preclude him from setting 
it off against any debt due by him. In 
all these cases, the liquidator was taking 
action against the defendants on behalf 
of the share holders and creditors of the 
company. . d v : 

The circumstances in the present case 
appear to me to be distinguishable; the 
decree had been obtained by the ap- 
pellant Bank. before the liquidation. 
Any claim to set off should have been 
made before the decree, but as a matter 
of fact none was made, although- the 
decree was & compromise decree. It is 
said that the reason for this -was that 
the fixed deposite had not matured. Be 
that as it may, no claim: was made for 
a set off in the judicial proceedings, 
and I can find no provision for the 
amendment of a decree in execution 
proceedings by the admission of aset 
off. When the appellant Bank went into 
voluntary liquidation, the assets, in ac- 
cordance with section 207 of the Indian 
Companies Act, had to be applied in 
satisfaction of its liabilities part passu, 
and thad to be distributed among the 
members according to their rights and 
interests in the Company. There is no 
evidence on the record to show what 
the Articles of Association are, or what 
the rights and interests of the members 
of the Company may be, but it seems 
to me that itis most dangerous, when 
dealing with a technical matter like a 
Company in liquidation, to pass an order 
on general grounds of equity. The 
learned Subordinate Judge has remarked 
"it seems very inequitable to allow the 
insolvent Bank to realize more than. 
Rs. 21,000 in full from the judgment- 
debtors, and leave them to receive little 
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or possibly no-devidend on the amount 
due.to them from the Bank". Butone 
of the grounds of appeal is, that the 
order of the Court has the effect of 
giving one creditor an undue preference 
against others, and this, it may be add- 
ed merely because he.happens to owe 
the Bank money. When the Bank went 
into liquidation the decree to its full 
amount was one ofits assets and I can 
find no justification from the Indian 
Companies Act for allowing a set-off at 
this stage. I, therefore, allow the appeal 
set aside the order ofthe lower Courts 
allowing the judgment-debtors i. e., the 
respondents, a set off in respect of 
Rs. 721-8. The respondents will have to 
prove -for their deposit in the same 
way as other depositors. The appellants 
will- receive their costs from the. res- 
pondents. í 
Z: K, Appeal allowed. . 
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0. XXIII, v. 8, Sch. II, paras. 1, 17, 19, 20, 21- 
Arbitration Act (IX of 1899) ss. 11, 15—Suitt 
pending in Court---Arbitration, reference to— 
Award, validity of—Adjustment—Procedure. 

Per Kennedy, J. C.—1t is not open to the litigants 
who have already filed a suit ina Court of com- 
petent jurisdiction to make use of the procedure 
laid down in paragraphs 20 and 21 of Schedule 11 
ofthe Civil Procedure Code. [p. 651, col. 2.] 


Though litigants cannot be prevented from 
referring any matter in dispute between them to 
arbitration whether those matters are or are not 
subject of a suit pending in Court, yet if the 
parties do so without the intervention of the 
Court ina matter in which there is a suit pending 
in a Court, the Court will take no notice of that 
attempt to oust its jurisdiction by staying the 
proceedings in order to enable the arbitrators to 
proceed or regard their award as an award and 
thus decide as onan award the issue between the 
parties. But the Court should, in such a case, act 
under O, XXIII, r. 3, of the Civil Procedure Code. 
[p. 655, col. 1.] f 


Per Madgavkar, A. J. C.—When parties to a 
suit desire to refer the subject-matter of the suit 
to arbitration, the Indian Arbitration Act has no 
application and the procedure which the law 
contemplates and favours is that they should apply 
tothe Court, as laid down in paragraph 1 of the 
Second Schedule of the Civil Procedure Code. This 


paragraph is not, however, mandatory nor - is the 


Second Schedule exhaustive, and reference by 
parties without the leave of the Court is not illegal 
or invalid. But paragraphs 17 to 22 of the Second 


-Schedule of the Code of Civil Procedure do not 


apply to such references, which can only be treated 
as ordinary agreements. Ifon sucha reference an 
award is passed by private arbitration, the Court 
cannot file it under the Arbitration Act nor pass a 
decree under the Second Schedule but the award 
can be brought to the Court's notice under 
O. XXIII, r. 3, Civil Procedure Code, as an adjust- 
ment by lawful agreement and if proved to the 
satisfaction of the Court, can be recorded, and a 
decree passed in accordance therewith. [p. 659, 
col. 2; p. 660, col. 1.] 


Per Aston, A. J. C.—The parties to a suit 
pending in a Court of competent jurisdiction have 
the power to refer without theleave of the Court 
the matter which forms the subject-matter of the 
suit to arbitration both under the Civil Procedure 
Code and under the Indian Arbitration Act. If 
they do so and an award is passed in such matter 
by private arbitration the Court has jurisdiction 
to file the award and pass a decree thereon under 
paragraph 210f the Second Schedule of the Civil 
Procedure Code; it has also jurisdiction to file it 
under sections 1l and 15 of the Indian Arbitration 


“Act and enforce it as a decree of the Court; it 


has also jurisdiction to record the award as an 
adjustment by lawful agreement or compromise 
of the suit under O. XXIII, r. 3, and pass a 
decree in accordance therewith, provided the 
award recorded is an adjustment in the strict 
sense. What is an adjustment is & question of fact. 
[p. 660, col. 1.] 
(Case-law discussed.) 
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JUDGMENT. 


Kennedy, J. C.—In these matters. 


the following question was referred to a 
Full Bench of this Court, namely :— 

“ Whether parties to a suit pending in 
a-Court of competent jurisdiction have 
the power to refer without the leave of 
the Court the matter which forms the 
subject-matter of the suit to arbitration 
whether under the Civil Procedure Code 
or the Indian Arbitration Act and 
whether if they do so and an award is 
passed in such matter by private arbitra- 
“tion the Court has jurisdiction either to 
file the award and pass a decree thereon 
under the Civil Procedure Code or to 


file the award under the Arbitration . 


Act.” 

The question, namely, as to the power 
of the parties to refer their disputes to 
arbitration without the intervention of 
the Court where those disputes are 
already the subject ofa suit in a Court 
of competent jurisdiction has given rise 
to much difference of opinion among 
various Judges. There is much to be 
said on either side, but I do not propose 
to'review all the authorities. Nor do I 
think it is necessary to refer to the 
English praetiee. The whole question is 
disctissed ata great length in the case 
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of Manilal Motilal v. Gokal Das Rowyi 
(1) and I find myself in agreement with 
the eminent Judges who “have decided 
that, more particularly with Mr. Justice 
Faweett, and prefer to adopt that judg- 
ment, so far as it covers the present 
reference; as my own. 

That disposes the question as regards 
Schedule II of the Civil Procedure Code. 
My opinion is that it is not open to the 


litigants who have already filed a suit in 


a Court of competent jurisdiction to 
make use of paragraphs 20 and 21 of 
Schedule II of the Civil Procedure Code. 
This as is pointed out by the Judges 
of the Bombay High Court seems neces- 
sarily to follow from the Privy Council 
decision in Ghulam Khan v. Muhammad 
Hassan (2). 

Leaving this judgment for a moment 
and coming on to the question of the 
Indian Arbitration Act which is not 
dealt with in this judgment referred to 
above, it appears to me very improbable 
that the Legislature intended that the 
Arbitration “Act should apply if the 
Second Schedule does not. This a pr iori 
view is strengthened by a consideration 
of the Act itself. The Act contemplates 
arbitration by agreement without the 
intervention of a Court of justice. 
Section 2 says: “This Act shall apply 
only in cases where, if the subject- 
matter submitted to arbitration were the 
subject of a suit, the suit could, whether 
withleave or otherwise, be instituted in 
a Presidency town." This, at. any rate, 
gives some support to the idea that the 
Act does not apply where the suit has 
been so instituted. As the Act is 
intended to form a Code it would be 
very strange that the case should not ` 
have been contemplated that there should 
be no provision similar to that contained 
5 section 19 by which the parties to a 

pending suit who may have gone to 
Beban GU under the Act could apply 
to the Court to stay its proceedings, and 
it is not clear to me precisely what would 
happen to the arbitration proceedings 


aay e" Do Cas, 53; 45 B. 245 at p. 258; 22 Bom, 

(2) 5 C. 167; 20 I. A. 51; 12 M. L. J. 77; 4 Bom, 
L. R. 161; a W.N, 226; 25 P. R. 1909; 8' Sar. P 
©. J. 154 (P. 0). 
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and the award if passed subsequent to. 


the decree of the Court. Presumably if 
such an award were filed before decree 
res judicata would apply, though the 
parties to an award under the Indian 
Arbitration Act are not technically the 
same as the parties in the suit would 
be. And it does not seem to me that 
the Legislature would contemplate with 
equanimity that there should be some 
sort of a race between the judicial and 
extra-judicial Tribunals with all the delay 
and chicane that that would imply, and 
yet leave uncertain the reward of the 
victor. 
On the whole, therefore, I should say 
that though the litigants cannot be pre- 
vented from referring any matter in 
dispute between them to arbitration 


whether: those matters. are or are not - 


subject of a suit pending in Court, yet 
if the parties do so without the inter- 
vention of the Court in a matter in 
which there is a suit pending in a 
Court, the Court will take no notice ‘of 
that attempt to oust its jurisdiction by 
staying the proceedings in order to 
‘enable the: arbitrators to proceed or 
regard their award as an award and thus 
decide as on an award the issue between 
the parties. 

What then is the suitable course of 


: procedure on the part of the litigants? > 


It seems to me the correct solution is 
as pointed out in the judgment referred 
to. And although there are some diffi- 


culties in the way as that judgment : 


ndicates, I do not think that it is possi- 
ble to hold otherwise than is held in the 
judgment. The. difficulty felt as to 
section 89 of the Civil Procedure .Code 
is, I think, nota serious difficulty. ‘All 
that is necessary to say is, if the litigants 
have submitted their differences ‘for 
decision outside the Arbitration Act or 
the Second Schedule to. some third 
person or common friend, such, submis- 


sion is not a reference and such a 


common friend is not an arbitrator and 
his decision is not an award. 

For, it has for along time, been held 
that if A and B agree to submit their 
differences to a friend, that is equivalent 
to an agreement that they will abide by 
the decision of that friend and -that 
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neither A nor B has any locus penitentia 
subsequent to. the decision or is able or 
entitled to refuse to assent to the decision 
therein given. It is of course the case 
that both A and B impliedly are held 
to contract that the person to whom they 
submit their differences will act in 
an honourable and a straightforward 
manner and that he will come to a 
decision after proper enquiry on proper 
grounds. Ifthe person whom they had 
submitted their differences, is a man of 
that character and he has actually done 
what the parties required’ him to do, the 
parties must be held to have adjusted 
their differences.in accordance with his 
decision, which decision constitutes an 
adjustment which may be recorded by 
the Court under O. XXIII, r. 3, of the 
Civil Procedure Code. The Court, if it 
is of the opinion, that there has been an 
adjustment, whether that adjustment 
appears before the Court in the form of 
an award under the Indian Arbitration 
Act or under the Second Schedule or 
otherwise, no doubt will cause such an 
adjustment to be recorded and to pass a 
decree in accordance therewith, 

The matter, therefore, seems really to` 
be of very little importance and it seems 
to me that the net result to the litigants 
is much the same whether the decision 
is treated as an award or as an adjust- 
ment. 

The balance of convenience seems to 
be very little one way or the other and 
I cannot see how any people already 
before the Court would suffer by asking 
the Court to act under the provisions of 
Second Schedule or (if they did it at the 
right stage) under the Indian Arbitration 
Act. The only case which I can see 


"where- difficulty may arise is in cases 


(which are not very common) where a 
whole series of disputes between the 
parties are referred to arbitration though 
one of these transactions is actually the 
subject of a pending suit. 

On the whole, therefore, I would 
answer the reference as follows :— 

That the parties have power to refer a 
matter without the leave of the Court, 
which matter forms ‘subject-matter of 
suit pending in a Court of competent 


jurisdiction, to arbitration, Butif they 
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do so, the;Court has not the power to file 
the award as an award and pass a decree 
on it under the Second Schedule of the 
Civil Procedure Code or to allow the 
award to remain filed under the Indian 
Arbitration Act; but should act under 
O. XXIII, r. 3, of the Civil Procedure 
Code. . 

The matters will now be decided by à 
Divisional Bench .in accordance with the 
opinion of the majority of the Full Bench. 

Madgavkar, A. J. C.—The ques- 
tions referred to the Full Bench are as 
follows:— 

"Whether parties to a suit pending in 
a Court of competent jurisdiction, have 
the power to refer without the leave of 
the Court, the matter which forms the 
subject-matter of the suit, to arbitration 
whether under the Code of Civil Pro- 
cedure or the Indian Arbitration Act 
and whether if they do so and an award 
is passed on such matter by -private 
arbitration, the Court has jurisdiction 
either to file that award and pass a 
decree thereon under the Code of Civil 
Procedure or file the award under the 
Indian Arbitration Act? " 

The arguments on the one side are 
based almost more upon the construction 
of the provisions of the English Arbi- 
tration Act than those of the Indian 
Arbitration Act. The other side seeks to 
exclude O. XXIII, r. 3, of the Code of 
Civil Procedure from consideration—an 
untenable position; in my opinion, since 
the reference as framed includes not 
merely Schedule II of the Code of Civil 
Procedure, but the whole of that Code 
from which it is, therefore, difficult to 
omit any particular Order or rule such 
as O. XXIII, r. 3 


I propose to confine myself as strict- ` 


ly as possible to the question referred 
and .to touch only those questions the 
solution of which is necessary for the 
solution of the questions under reference. 
I desire to refrain from any opinion as 
to what the correct procedure is in 
hypothetical cases, such as a reference 
including matters outside the suit. The 
binding nature of the decision ofa Full 
Bench would be sufficient reason for this 
caution. But if additional reason were 
needed, it will be found in the nature 
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of the legal provisions as to arbitration, 
the absence of a consolidating enact- 
ment, and the conflicting decisions not 
merely of different High Courts but of 
the same High Court and even of the same 
Judge. For instance, Pratt, J. C., though 
he held in Sewmal v. Pursomal (3) that 
the case of Pragdas v. Girdharidas (4) 
seemed to be good law, held four years 
later in the case of Khillooram Lakuram 
v. Louis Dreyfus & Co. (5) that not merely: 
the case of Harivalabdas Kalliandas v. 
Utiamchand Manekchand (6) but also that 
of Pragdas v. Girdharidas (4) was obsolete . 
and no longer good law, because of the 
provisions of paragraph 18. of the Second’ 
Schedule of the Code of Civil Procedure 
of 1908, which was already in existence 
at the time of his former judgment. 
Similarly the case of Shavaksha Dinsha: 
Davar v. Tyab Haji Ayub (7) has been: 
overruled by the same Judge in the 
case of Manilal Motilal v. Gokal Das 
Rowji (1) which is the most recent and 
exhaustive decision on the point and meets 
somewhat the remarks of Davar, J., in 
Harakhbhai v. Jamnabai (8) :— ; 

"What with the Arbitration Act of 
1899, section 89 of the Code of Civil 
Procedure, the Second Schedule to the 
Code, and the High Court Rules relat- : 
ing to arbitration, the subject of what 
is a correct procedure to follow in cases 
of reference to arbitration seems to me 
to be involved in some confusion." 

In dealing with arbitration the law 
has to reconcile two somewhat conflict- 
ing principles. On the one hand, the 
law jealously desires to preserve free 
access to its Courts and is in this sense 
opposed to ouster of their jurisdiction. 
On the other hand it desires to set the 
stamp of its approval on the increasing 
recognition of the practical advantage 
of arbitration on the part of the public 
in general and of the mercantile com- 


(3) 19 Ind. Cas. 450; 6 S. L. R, 166 at p. 167. 

R 26 B: 76; 3 Bom. L. R. 431. 

(5) 52 Ind. Cas. 130; 13 S. L. R. 8 at p. 13. 

6) 4B.1;4 Ind. Jur. 410; 2 Ind. Deo. (N, B) 


(T) 37 Ind. Cas. 140; 40 B. 386; 18 Bom.. L. R. 


19 Ind. 


8) Cas. 786; 37 B. 639 atp. 642; 
Bom. L. R. 340. : TP vum 
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munity in particular. This. difficulty 
may be illustrated by the different 
opinions of. the Judges of the Chamber of 
Exchequer in Scott v. Avery (9) in Eng- 
land and in India by the difficulty of 


construction of the word ‘absolutely’ in . 


section 28 of the Indian Contract Act. 
The difficulties are accentuated in India 
by the great difference between condi- 
tions in different localities such as the 
Presidency Town and the mojfusil. 

‘In the absence ofa consolidating Act 
such as the English Arbitration Act the 
Courts in India have to construe and to 
seek the intention of the Legislature not 
merely. in various sections but also in 
various Acts. And it is, therefore, 
advisable to recall the words of Lord 
Herschell in Calquhoun v. Brooks (10) :-— 

“It is beyond dispute, too, that we are 
entitled and indeed bound when con- 
struing the terms of any provision found 
in a Statute to consider any other parts 
of the Act which throw light upon the 
intention of the Legislature and which 
may serve to show that the particular 
‘provision ought not to be construed as 
ib would be if considered alone and 
apart from the rest of the Act." And 
* the concluding words “I do not pretend 
to say that any construction of the Act 
is free from difficulty, or to deny that 
some anomalies may possibly result from 
that which I advise your Lordships to 
adopt, but it appears to me to be the 
one least open to objection, and which 


is most in accordance with the inten- . 


. tion of the Legislature, so far as I can 
gather it from the provisions of the Acts, 
taken as a whole.” 

I propose to be guided by this canon 
of interpretation extended to all the rele- 
vant Acts on the points under reference. 
And where it has been applied and 
where I agree with the reasoning and 
the reported decisions of other High 
' Courts, it will suffice to summarise the 
reasoning and refer to them rather than 
to attempt the vain task of seeking to 


(9) (1856) 5 
Jur. (N. &) 815; 
R: R. 392. 

(10) (1889) 14 A. ©. 493 at pp. 506; 910; 59 L. 
T, 830; 28 W. R. 289. : : 


44 


4 W.R. 746; 10 E. R. 1121; 101 
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improve upon the statements and 
language of those decisions. 

The. question referred to, paraphrased 
in its legal elements, may perhaps: be 
stated shortly as follows:—Given (1) a 
dispute before the Court by way of 
regular suit, (2) a subsequent reference 
of the matter in suit by the parties 
without the intervention of the Court, 
(3) an award—Question, the extent of the 
legal validity, if any, of (2) and (3). 

The Statutes bearing on the question 
and their history are detailed by Pratt, 
J. C, in Khillooram Lokuram v. Louis 
Dreyfus and Co. (5), I would only add 
that both section 89 of the Civil Pro- 
cedure Code and paragraph 17 of 
Second Schedule were obviously added to 


‘the Civil Procedure Code of 1908 in 


consequence of the passing of the Indian 
Arbitration Act of 1899, Into the history 
of the English Legislation from the 
Common Law Procedure Act of 1854 
down tothe Arbitration Act, 1899, I need 
not enter. It is referred to in Doieman 
& Sons v. Ossett Corporation (11). As 
to the Indian Arbitration Act, it has 
been held that at least section 19 of 
it does not apply to references after suit: 
Ramjidas Podder v. Howse (12), Peruri 
Suryanarayan and Co. v. Gullapudi 
Chinna (13). I agree with the reasoning 
of Harrington J.,in the former case, in 
view of the words ‘could be instituted’ 
and not ‘has been instituted’ in section 
2, the exclüsion of past differences in” 
section 4 (b) and the provisions of section 
19. I would hold that the whole of the 
Act contemplates references before and 
not after suit. The English Arbitration 
Act, unlike the Indian Act, is a con- 
solidating enactment, and its scheme is 
essentially different, being based on a 
division of references into those by cón- 
sent of parties out of Court and those 
under orderof Court. Inspite, therefore, 
of the similarity of certain sections such 
as section 4 of the English Act, with 
section 19 of the Indian Act, the English ` 
cases, however valuable authority on the 


(1) (1912) 3 K. B. 257; 81 L. J.K. B. 
L. T. 581; 76 J. P. 457; 10 L. G. R, 915. 
(12) 35 C. 199, i 
O 4 Ind. Cas, 133; 34 B. 37% 11 Bom, L. R. 
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intention of the British Legislature as 
expressed in the English Act, and, by 
analogy, perhaps on the intention of 
* the Indian Legislature on any section 
which is identical, hardly.throw much 
light on the general intention of the 
Indian Legislature on the whole of the 
Indian Act, or on the point-now in ques- 
tion. I am unable, therefore, to accept 
the arguments based on English cases 
under the English Act, but am content 
tosignify my agreement with the reason- 

ing and decisions of High Courts of 

` Calcutta and Bombay in the two cases 
. cited above and extend them to the 
whole of the Act, a conclusion’ also. 
implied in the recent case of Manilal 
Motilal v. Gokal Das Rowji (1). 

“As to the Code of Civil Procedure, 
paragraphs 1 to 16 of the Second Schedule 
clearly, have no application if the parties 
do not apply to the Court for an order 
of referencé as laid down in paragraph 1. 
The sections in the Code of 1882 
corresponding to paragraphs 17 and 
19 have also been held by their Lord- 
ships of the Privy Council in their ob- 
servations on head II not to apply to 
references after suit by the litigants: 
Ghulam Khan v. Muhammad Hassan (2). 
The contrary opinion that these paragraphs 
do apply even to references by parties 
to a suit, expressed in the older case of 
‘Harivalabdas Kalliandas v. Uttamchand 
Manekchand (6), was based solely on the 
generality of the word ‘any’ in the sec- 
tions in the Code of 1882 corresponding 
to paragraphs 17, 19 and 20 and, on the 
strength of this-subsequent analysis of 
their Lordships of the Privy Council, 
was dissented from in Tincowry Dey v. 
Fakir Chand Dey (14) and Venkatachellam ^ 
Reddi v. Rungiah Reddi (15): and this 
ease Harivalabdas Kalliandas v. Uttam- 
chand Manekchand (6) was held to be 
overruled. in Vyankatesh Mahadev v. 
Ramchandra Krishna (16) and Manilal- 

. Motilal v. Gokal Das Rowji (1). In view 
of this overwhelming. authority, I would 
only venture toadd the following remarks 


(14) 30 0.218; 7 O. W.N. 180. 
. (19) 12Ind. Cas. 372; 36 M. 353; 10 M. O.T. 
248; 21 M. L. J. 990; (1911) 2 M. W. N. -249. 
(16) 27 Ind. Cas. 46; 38 B. 687; 16 Bom. L. R. 


v 


INDIAN CASES.” 


` pig 


as to the Second Schedule :— ; 
The whole scheme of the Schedule 
and its division into three heads appears 
to me to be based according to the stage 
at which the assistance of the Court is 
first sought by any or all of the parties. 
Dividing the process of arbitration into’ 
its three chronological stages, (1) dis- 
pute, (2) reference and (3) award; if the 
parties have appeared before the Court 
at the first stage of dispute and before - 
the second stage of reference, then para- 
graphs 1 to 16 apply. If the first ap-' 
pearance is at the second stage aftér the 
dispute and reference but before the 
award, then paragraphs 17 to 19 apply. 
If the first appearance is after.the last 
stage ofaward, then paragraphs 20 to 22 
apply. | | a 
. If this view be correct, then on the 
same reasoning asin the cases referred 
to above, other than Harivalabdas Kal- 
liandas v. Uttamchand Manekchand (6), 


“if the assistance of the Court has been 


already sought by way of suit and is not 
"only sought to give effect to the award," 
to use the words of their Lordships of 


the Privy Council in the case Ghulam _ 


Khan v. Muhammad Hassan (2) cited 
above, “paragraphs 20 to 22 have no ap- 
plication than paragraphs 17 to 19,”-to 
thé case stated in the present reference, 
Agreeing, therefore, with the exhaustive 


‘judgment in; Manilal Motilal v. .Gokal 


Das’ Rowji (|), overruling Shavaksha : 
Dinsha Davar v. Tyab Haji Ayub (7), T: 
would hold that the Second Schedule has 
no.application to the case stated in the 
reference. . DU 

It does not however follow that because . 
neither the Indian Arbitration Act nor 
the Second Schedule applies to a refer- 
ence made by parties after suit without 
the intervention of the Court, therefore, 
such referenceisillegal. The words “may 
apply” in~the Second Schedule are per- 
missive and not mandatory; and even 


the word “shall” in the 2nd clause of ` 


that paragraph has been held to- be 
directory and not mandatory; Shama 


Sundram Iyer v. Abdul Latif (17), Luxmi- ` 


bai v. Hajeé Widina Cassum(18) and 
(17) 27 C. 61; 4 C. W. N. 92; 14 Ind. Dee. (N. s.) * 


(x. s.) 420. 


" 
à 


4l. 
(18) .23 B. 629; 1 Bom. L. R. 617; 12 Ind. Dee... 
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Abdul Hamid v. Raie-ud-Din (19). The 


corresponding sections in the Code of 1882 
had been held “not to be an exhaustive 
exposition of the power to refer to ar- 
bitration pending the suit;". Pragdas v. 
Girdhardas (4). Even apart, therefore, 
from the decisions to which I shall 
subsequently refer, that an award on 
such a reference can be considered under 
O. XXIII, x. 3, Civil Procedure Code, it is 
clear that such references in themselves 
are not—unlawful, because they are not 
made with the intervention of the Court 
as the law by paragraphs 1 and 2 certain- 
ly permits and. favours. This, therefore, 
would be my answer to the ‘first part ‘of 
the question referred. ; 

As to the second part, the Indian 
Arbitration Act and the Second Schedule 
being excluded, the only possible section 
which remains is O. XXIII, r: 3, unless 
this is excluded by section 89 ofthe Code 
.of Civil Procedure. The question has been 
fully considered in the recent case of 


Manilal Motilal v. Gokal Das Rowji (1) as` 


referred -to above: and I would respect- 
fully associate myself with the reasoning 
and the conclusion in that case. O. XXIII 
r. 3, had in contemplation and was meant 
“to apply chiefly to mutual agreements, 
compromises and adjustments between the 
parties directly rather thàn to reference 
to arbitration and awards; and section 89 
does not, therefore, expressly refer to 
O. XXIII, r. 3, as it does to the Indian 
Arbitration Act and the Second Schedule. 
On the strict canons of construction, I 
incline, I confess, to tlie views of Mac- 
Leod, C. J., in Shavakshaw Dinsha Davar 
v. Tyab Haji Ayub (T) and in Manilal 
Motilal v. Gokal Das Rawji (1) that 
' "any other law’ in section 89 cannot 
well include another section in thé same 
law such as O. XXIII, r. 3, rather 
than to (the contrary construction *of 
Davàr, J. in Harakhbhai v. Jamna- 
bai (8). It is possible that the point 
that references by parties to a 
suit, without the intervention of the 
Court, plus awards on such references, 
were capable and indeed had been treat- 
ed also as adjustments under O. XXIII, r. 
3, perhaps escaped notice when section 


AL 30 A. 32; 4 A L. J. 691; A. W.N. (1907) ` 
273. = 
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89 was added. I do not think I can 
usefully add anything more to the 
remarks of thelearned Judges on the 
point in Manilal Motilal v. Gokal Das 
Rowji (1); but it suffices to say that in 
that case MacLeod, C. J., joins in over- 
ruling his own decision as a Single Judge 
in Shavaksha  Dinsha Davar v. Tyab 


.Haji Ayub (7) to the effect that para- 


graph 20 ofthe Second Schedule and not 
O. XXIII, r. 3, applied to the case of 
references and awards out of Court by 
parties toa suit. Apart from the case 
overruled, Shavaksha Densha Davar vw. 
Tyab Haji. Ayub (3) or cases based on 
it such as Deka? Tea Company v. The 
Assam Bengal Railway Co. [The India 
General Steam Navigation Co.) (20), 
I most respectfully dissent from the view 
in Puhpi Bai v. Ausuya Bai (91) that 


‘while such -an award accepted by all the 


parties might fall within the purview 
of O. XXIII, r. 3, the same «award 
if disputed cannot do so. With all res- 
pect this construction appears to me to 
be contrary to the express amendment 
of O. XXIII, r. 3 in-the Code of 1908 
and to revert to the view of the Allaha- 
bad High Court in^ Bandhu Bhagat v. 
Shah Muhammad Taqi (22) on the con- 
struction of the corresponding section 
375 of the Code of 1882, which the Code 
of 1908 by its alteration of language 
in O. XXIII, r. 3 expressly set aside, giv- 
ing effect to the contrary opinions of 
the other High Courts in.cases such as 
Sambar v. Premji Pragji (23) and Sri- 
dharan Somayajipad v. Puramathan 
Somayajipad (24) This ‘case Samibai 
v. Premji Pragji (23) and Pragdas 
v. Girdhardas (4) have been referred to 
and practically followed in the recent 
case of Manilal Motilal v. Gokal Das Rowji 
(1) with the exhaustive judgment of which 
I agree. 
My answer to the question under refer- 
ence would, therefore, be as follows :— 
When parties to a suit desire to refer 
the subject-matter of the suit to arbi- 
on 61 Ind. Cas. oan 35. C. W. N. 127. 
(91) 46 Ind. Cas. 902 
(2) 14 A. 350; A. W.N. (1892) 40; 7 
N. 592. 
(23) 20 B. 304; 10 Ind. Dee. (x. s.) 762. : 
(24) 23 M. 101; 9 M. L. J. 350; 8 Ind. Dec. (N. s) , 


7 Ind. Dec, 


4064. 
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tration, the Indian Arbitration Act has 
no application and the procedure which 
the law contemplates and favours is 
that they should apply to the Court, as 
laid down in paragraph 1 of the Second 
Schedule of the Civil Procedure Code. 
This paragraph is not, however, manda- 
tory nor is the Second Schedule exhaus- 
tive, and reference by parties without 
the leave of the Court is not illegal or 
invalid. But paragraphs 17 to 22 of the 
Second Schedule of the Code of Civil-Pro- 
cedure do not apply to such references, 
which can only be treated as ordinary 
agreements. lf on such a reference an 
award is passed by private arbitration 
the Court cannot file it under the 
. Arbitration Act nor pass a decree under 
the Second Schedule: but the award can 
“be brought to the Court's notice, under 
O. XXIII, r. 3, Civil Procedure Code, as 
an adjustment by lawful agreement and 
if proved to the satisfaction of the Court, 
‚can be recorded, and a decree passed in 
‘accordance therewith. 

Aston, A.J. C.—The following ques- 
tions have been referred to a Full Bench 
by the learned Judicial Commissioner : 
Whether parties toa suit pending ina 
Court of competent jurisdiction have the 
power: to refer without the leave of the 
Court the matter which forms the sub- 
ject-matter of the suit to arbitration, 
whether under the Civil Procedure Code 
or the Indian Arbitration Act and whe- 
ther if they do so and an award is passed 

.in such matter by private arbitration, 
the Court has jurisdiction either to file 
the award and pass a decree thereon under 
the Civil Procedure Code or to file the 
award under the Arbitration Act. 

I would answer the questions which 
have been referred as follows :— 

1. The parties to a suit pending in a 
Court of eompetent jurisdiction have the 
power to refer without the leave of the 
Court the matter which forms the subject- 
matter of the suit to arbitration both 
under the Civil Procedure Codé and under 
the Indian Arbitration Act. 

'2. Ifthey do so and an award is passed 
in such matter by private arbitration, 
. the Court has jurisdiction to file the award 
` and pass a decree thereon under para- 
` graph 21 ofthe Second Schedule of the 
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Civil Procedure Code; it has also 
jurisdiction to file it under sections 
11 and 15 of the Indian Arbitration 
Act and enforce it as a decrée of 
the Court;.it has also jurisdiction to 
record the award as an adjustment by 
lawful agreement or compromise of 
the suit under O. XXIII, r. 3 and 
pass a decree in accordance therewith, 
provided the award recorded’ is an 
adjustment in the strict sense. What is 
an adjustment is a question of fact. 

The right to refer the matter which 
forms the subject-matter of a ‘suit to 
arbitration, without the, leave of the 
Court, is ' à right which has been 
récognized in many decisions both in 
England and in India. For Indian cases 
see Harivalabdas Kalliandas v. Uttam- 
chand Manekchand (6), Thakoor Doss Roy 
v. Hurry Doss Roy (25), Pragdas v. 
Girdhardas (4) and the cases cited by 
Fawcett, J., in Manilal Motilal v. Gokal 
Das Rowji (1). 

The right to compromise suits as 
Jessel, M. R, observed in Besant v. Wood 
(26) is a natural corollary to the right to 
institute them. : 

Parties can refer by por out of 
Court all suits between them: Brockas 
v. Savage (27), Morse v. Sury (28); all 
matters in difference between parties to 
suit against the estate of the testator: 
Turner v. Turner (29); all suits contro- 
oO and demands: Lumley v. Hutton 
(30). 

In Barry v. Grogan (31) Fitzgerald, J., 
pointed out that the parties to a judg- 
ment might even refer to arbitration 
the question whether the judgment was 
properly obtained whether it had been 
satisfied, whether it was void or whether 
jt was erroneous. 


In Doleman & Sons v. Ossett Corpord~ 
tiow (11) Farwell, L. J., pointed out that 
it is ahways open to litigants to settle 
their differences after writ as they please 


(25) W. R. (1864) 21 Misc. 
" uo (1879) 12 Ch. D. 605 at p. 622; 40 L.T, 
(27) (1596) Rolle Ab. Arb, D. 4 
(28) (1724) 8 Mod. 212; .88 E. R. 152. 
(29) (1827) 3 Russ. 494; 38 I. R. 661. 
(30) (1617) Cro, Jac. 447; 79 E. R.. 383. 


(31) (1868) 16 W, R. 727 (Eng). 
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and Fletcher Moultan, L. J., while Indian Act, section 12 of the English Act 


emphasizing that there cannot be two 
Tribunals each with the jurisdiction to 
insist on deciding the rights of the 
parties, conceded that the parties could 
agree de novo that the -dispute should 
be tried by arbitration as in the case 
where they agreed that the action itself 

Should be referred. 

. Russell in his work on Arbitration and 
Award treats of references in two great 
categories, viz. references by consent 
out “of Court and references under 
Order of Court, and in a note to Form 
No. 14, which ‘relates to an agreement 
for reference of differences in a causé, 
he observes: “Where the only matters to 
be referred are the disputes and 
differences in an action, anorder of the 
Court should not be taken referring the 
cause if it is desired that the reference 
should be a reference to arbitration and 
that the person to whom the disputes 
are referred should be an arbitrator and 
not an officer of the Court, because if an 
order of reference is taken it may be 
construed as a reference for trial under 
section 14 of the Arbitration Act. 

' "Where, however, it is desired to refer 

an action and all matters in difference, 

an order of the Court may be taken, 
and does not come within the provisions 
of section 14 of the Act. The reference 
under such an order is a submission fo 

. arbitration by consent out of Court and 

the person named is an arbitrator and 

not an officer of the Court.” Russell 

10th Edition, page 605. 

The Indian Arbitration Act (Ix of 1899) 
was enacted with the object of amending 
the law relating to arbitration by agree- 
ment without the intervention of a 
Court of Justice. Mr. Kimatrai in the 


course of his able argument pointed out . 


that the Indian Arbitration Act, 1899 is 
almost a verbatim reproduction of the 
- English Arbitration Act, 1899 with the 
exception of the clauses in the English 
Act dealing with references under Order 
of Court with which the Indian Arbi- 
tration Act does not profess to deal. 
Thus sections 1, 2, 4, 5, 6, 7, 9, 10, 11, 20, 
23 and 27 paragraph 1 of the English Act 
are reproduced as sections 5, 6, 19, 10, 
12, 18, 14, 16, 17, 22 and 4 (b) of the 


and section 15 of the Indian Act are very 
similar and the First Schedule of the 
English Act is reproduced verbatim as the 
First Schedule of the Indian Act. Leaving 
aside for the moment section 2 of the 
Indian Act there is nothing to indicate 
that the Indian Arbitration "Act was nof 
intended to apply to arbitration by 
agreement withcut the intervention of a 
Courtof Justice in respect of the same 


.matters as those to which the English 


Act applied. 'The definition of submis- 
sion in section 4 (b) of the Indian Act is 
identical with that in section .27 in the 
English Act and in view of the fact 
mentioned by Farwell, L. J. in Doleman 
& Sons v. Ossett Croporation (11) that 
itis, always open to litigants to settle 
their differences after writ as they please 
and in view of the observation of Jessel, 
M. R., in Besant v. Wood (26) that the right 
to compromise suits is a natural cor ollary 
to the right to institute them, it seems 
to me difficult to believe that it was 
intended either in section 27 of the 


. English Arbitration Act, 1889 or in section 


4 (b) of the Indian Act, which was based 
upon it, to exclude from the meaning 
of the word "differences," differences 
which had already’ been made the 
subject-matter of a suit. In an English 
case cited by Mr. Kimatrai, viz. Aitken 
v. Batchelor (32) the objection was 
taken that a reference by consent. out 
of Court ofthe subject-matter of a suit 
was invalid and was not a submission 
within the meaning of section 27 because 
the order of the Court had not been 
taken. This objection, however, was 
overruled, 

There seems to me nothing to indicate 
that the definition of "submission" in 
section 4 (b) of the Indian Aot would not 
also include a written agreement to refer 
differences which were already the 
subject-matter of suit to arbitration. So 
far as I know only two reasons have been 
urged. The first is that in section 19 of 
the Indian Act provision has been made 
for the. staying of a suit filed after a 
submission, but no provision for the 
staying ofa suit pending at the date of 

>, (1893) 68 L. T, 530; 62 L.J. Q B. 193; 5 
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the submission. This argument however 

could with equal force be brought with 
` regard to the English Act. Under that 
. Act ithas been ‘held that pending suits 
may be referred but there is no provision 
in the English Act for the staying of suits 
pending at the date of the submission, 
though provision has been made in the 
English Act, as in the Indian, for the stay 
of suits instituted after a submission. 
Section 4 of the English Act is in fact 
identical with section: 19 of the Indian 
Arbitration Act. 

The position in India of par Ges whohave 
referred the subject-matters by' consent 
out of Court without the leave of the Court 
isin my humble opinion similar to that 
mentioned by Vaughan William, L. J., in 
Doleman & Sons v. Ossett Croporation (11) 
with regard to those who have failed to 
obtain the order to stay an action. "The 
Court may ignore the pendency of the 
arbitration. but it will allow the plea of 
an executed award. 

The only other reason which so far 
as I am aware has been urged in support 
of the contention that the word “submis 


sion" as defined in section 4 (b) of the 


Indian Act does not include the reference 
of the subject-matter of a suit pending 

- between the parties is the wording 
of section (2) of the Indian Act. That 
section provides as follows:— 

Subject to the provisions of section 93, 
this Act shall apply only in cases where 
if the subject-matter submitted to arbi- 
tration were the subject of a suit the 
suit could whether with leave or other- 
wise be instituted in a Presidency Town: 

. Provided that the Local Government 
with the sanction of the Governor-General 
in.Council may by notificaion in the Local 
Official Gazette declare this Act appli- 
cable in any other local area as if it were 
a Presidency Town. 

In the case of Ramjidas Poddar v. 
Howse (12) Harrington, J., considered 
that there was great force in the argu- 
ment that section 2 showed that the 
Arbitration Act was intended to refer 
to arbitration of disputes which were 
not infact the subject of suits. Maclean, 
C. J., Stephen, J.,and Woodroffe, J., how- 
ever, in appeal contented themselves 
with holding that section 19 of the 
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Arbitration Act applied only to cases 
where there has been submission to arbi- 


‘tration before the commencement of legal 


proceedings. 

In Peruri Suryanarayan & Co. v. Gulla- 
pudi Chinna (13) Macleod, J., referred to 
Ramjidas Poddar v. Howse (12) asa 
decided authority in favour of the 
proposition that the Act only applied to 
cases where there had been a submission 
to arbitration at the commencement 
of legal proceedings. Mr. Kimatrai, 
however, has drawn our attention to the 
fact that the learned Judges in Ramjidas 
Poddar v. Howse (12) expressed no opinion 
about the applicability of the Act, 
they merely held that section 19 of the 
Act did not apply, and a reference to 
section 19 shows that they could have 
come to no other conclusion. 

A comparison between the English 
and Indian Acts shows, I think, that 
the application section in the Indian Act, 
viz. section 2 was intended to provide 
a geographical application. The other 
provisions of the two Acts relating to. 
arbitration without the intervention of 
8 Court are practically identical. Section 
2 however ofthe Indian Act restricts 
the operation of the Act to the Presi- 
dency "Towns,and to other local areas to 
which the Act may be extended. It 
provides that the Act shall only apply 
to cases where if the subject-matter 
submitted to arbitration were the subject- 
matter of a suit such suit could with 
leave or otherwise be instituted in a 
Presidency Town. It would seem to 
follow that the Act would a fortiori apply 
to cases where the: subject-matter has 


‘been made the subject-matter of a suit. 


Butit is argued that the words must 
be eonstrued literally ; the section does 
not read “could be or has been institut- 
ed,” therefore it does not refer to the 
sebject-matter of suits actually pending. , 


“With great respect, I think, that if the - 


wording had been “ could be or has been 
instituted ” there’ would have been 
great danger that the object of the 
Legislature would have been obscured, 
for the contention might then have been 
raised that the Act would’ apply (a) ifa 
suit could be instituted, and (b) if a suit 
had actually been instituted as a fact 


‘vention of a Court 
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Then it, is contended ‘that the section 
must be literally construed and since 


` section 10, of the Civil Procedure Code 


would prevent litigation with regard to 
the subject-matter of a suit ‘already 
‘pending between the same parties the 
‘subject-matter could not be referred 
to arbitration under the Indian Arbitra- 
tion Act. 

In my humble opinion, however, the 
answer to this reasoning is the maxim 
“Qui heret in litera, hær et in cortice." 
It seems tọ me that section 2 of the 
Indian Arbitration Act. is not to. be 
‘interpreted into reference to section 10 
or ll of the Civil Procedure Code. Had 


it been the intention of the Legislature 


to make a distinction between the 

English and Indian Acts and exclude 
pending suits from arbitration under the 
Indian Act, this intention would, I think, 
have been expressed in clear terms. 
Even if I am wrong in my opinion that 
section 2 provides for a geographical 
application only, there appears to 
me nothing in. section 10 ‘or 11 or 
any other section of the Civil Procedure 
Code, except section 12, which could 
prevent. the institution of a suit the 
subject-matter of which.was the same as 
that in a. suit previously instituted 
between the same parties and section 12 
could only prevent the institution of 
suits barred by O. II, r. 2, O. IX, 1. 9, O. 
XXII, r. 9 or O. XXIII, r. 1. Sections. 10 
and 1l do not bar the institution'of suits 


and merely provide for the stay of certain: 
suits. 
-proeeed. with the trial of certain suits. 
‘So that on the strictest interpretation of 
section 2 the subject-matter of a pending 


They enact that no Court shall 


suit can be referred by consent under 
the Indian Arbitration Act unless it was 


: barred by O. II, r. 2, O: IX, r. 9, O. XXII, 
T. 9 or O. XXIII, r. 1. 


For the reasons above-mentioned,I am 


. of opinion that the matters which can be. 


referred to arbitration without the inter- 
under the Indian 
Arbitration Act are the same as those 
which can be referred under the English 


"Arbitration-Act upon which it is based 


and that there is nothing to prevent the 
subject-matter of a suit which is pending 


from being referred under the Indian 
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Arbitration Act by consent without the 
intervention of 8 Court. 

With regard to the question whether 
the parties t toasuit pending in Court have 
the power to refer, without the leave of 
the Court, the matter which is the subject- 
matter of the suit, to arbitration under the 
Civil Procedure Code, Mr. Kimatrai 
has drawn attention to the: fact thatthe | 
language in paragraph 20 of the Second | 
Schedule is very wide, the words are 
where "any matter" has been referred to 
arbitration without the intervention of a 
Court. The words would prima facie be 
sufficiently wideto cover the differences 
inasuit But it is urged that this is 
negatiyed by the heading "arbitration in 
suits" and the words ' 'where i in any suit" 
in paragraph 1 (1) of the Second Schedule. 

The heading, however, seems tome to 
follow the well-known distinction in 
English Law between references by 
consent out of Court and references by 
Order of the Court. Q5 

"Arbitration in suits" ‘in other words 
does not imply that the subject-matter 
ofsuits can only be referred in the manner 
laid down, it rather involves the idea that 
‘where "the parties wish to refer the 
subject-matter to arbitration “in the suit” 
as distinguished from a reference by 
‘consent out of Court, they can do so in 
the manner there provided. 

This view.I think is supported by the 


fact that the language of -paragraph 1 (1) 


of the Second Schedule is permissive. The 


-words are “they may apply to the Court 


for an order of reference.” These words, 
I think, imply that the method therein 
mentioned is not the only method of 
referring the subject-matter of a suit to 
arbitration. 

Hayward, J., in Vyankatish Mahadev 
v. Ramchandra Krishna (16) expressed 
the opinion that caution had to be 
observed in following the distant 
authority, Harivalabdas Kalliandas 
Manikchand (6) fol- 
lowed by Starling, J., in Pragdas v. 
Girdhardas (4), in view of.the observa- 
tions of the Privy Council in Ghulam 
Khan v. Muhammad Hassan (2) and he 
pointed out that the view takenin Cal- 
cutta and Madras of the Privy Council's 
decision was that the rules corresponding 
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with rules 17 to 2L of the Second Schedule 
applied solely to arbitration as to matters 
which had not come as suits before the 
Court citing, Tincowry Dey v. Fakir 
Chand Dey (14) and Venkatachellam 
Reddi v. Rungiah Reddi (15), and this 
appears to have been the view in 
Manilal Motilal v. Gokaldas Rowji 
(1). It seems to me however with 
great respect that there is. nothing in the 
language of their Lordships in the case of 
Ghulam Khan v. Muhammad Hassan (2), 
"which would have the effect of overruling 
Harivalabdas Kalliandas v. Uttamchand 
Manikchand (6). The words on page 
182 of their Lordships’ judgment relating 
to arbitration in suits are in my humble 
opinion used in the sense already referred 
toas distinguished from "out of Court". 
If the forms in the Appendix to the Second 
Schedule are studied it will be noticed 
that in references “in suits" not only is 
the application to refer headed with the 
title ofthe suit but so too are the order 
of reference, the order for the appoint- 
ment of a new arbitrator, the special 
case, and the award. The proceedings 
as was pointed out by their Lordships are 
from first. to last under the supervision 
of the Court where the reference is made 
“in the suit." I can see nothing in the judg- 
ment of their Lordships to restrict the wide 
language of paragraph 20 of the Second 


Schedule for that would justify the asser- » 


tion that the subject-matter of suits can 
only be referred to arbitration in one 
manner, viz. the mathod laid down in 
rule 1 of the Second Schedule for arbitra- 
tion in a suit. 

: With regard to O. X XIII, r. 3, Civil Pro- 
cedure Code, I agree with the opinion ex- 
pressed by MacLeod, C.J., in Manilal Moti- 
lal v. Gokaldas Puwji (1) that it was 
never intended wy the Legislature that 
O, XXIII, r. 3, chould apply to arbitration 
proceedings as such. Had it been the 
intention ‘of the Legislature to in- 


clude the provisions of O. XXIIT, r. 3,- 


iv the term ‘“any other law for the 
time being in force", I' think section 
89 (1), Civil Procedure Code, would have 
ended with the words “shall be govern- 
ed: by the provision contained in O. "XXIII, 
r. 3, and in the Second Schedule.” I also 
agree with MacLeod, C. J., that it is only 
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by treating an agreement: to refer combin- 
ed with the award as an ‘adjustment by. 
lawful agreement or compromise tbat 
arbitration proceedings can possibly be 
brought within the scope of that rule. 
Just. as itis always open to litigants to 


‘settle their differences, there is nothing 


to prevent them from arriving at an ad- 
justment or compromise with the help Or 
intervention of a third party. Whatis an 
adjustment must remain a question of 
fact. Inasimple form the recording of 
an award by consent as an- adjustment 
would, ih my opinion, be a valid adjust- 
ment under O. XXII, r. 3. On the other 
hand that order cannot, in my opinion, be 
legitimately used for the purpose of 
deciding contentious disputes about refer- 
ences and awar ds, for these are matters 
relating to arbitration for which special 
provision has been expressly made. 
Z. K. Order accordingly. 


NAGPUR JUDICIAL COMMIS- 
.SIONER'S COURT. 
Srconp CIVIL APPEAL No. 378 or 1921, 
January 8, 1924, 

Present: —Mr. Hallifax, A.J. C, 
BAPUJ I AND oTRERS—DEFENDANTS— 
APPELLANTS 
versus 


RAMRAO—PLaInTIFF——RESPONDENT. 

C. P. Tenancy Act. (XI of 1898), s. 41—Occu- 
pancy holding, transfer of part of — Landlord, whe- 
ther can ve-enter—Mortgage. by conditional sale— 
Consent of landlord—Sale in favour of mortgagee, 
validity of. 

A transfer without the consent of the landlord 
of a part of an absclute cccupancy holding, even 
though defined ard demarcated, will not give the 
landlord a right of re-entry under secticn 41 of the 
C. Pa Tenancy Act. [p. €65, col. 2.] 

Jodhraj v. Daulat, 58 Ind. Cas. 112; 18 N. L. R. 
109; 3 N. L. J. 271; (1929) A. L R. (N.) 241, MONEO 

Madho v. Umrao, 17 Ind. Cas. 370; R. 
147, Nakulsao v. Ramadhinsao, 34 Ind. Cae. 698: 
12 N. L. R. 86, Bapu v. Temsa, 13 Ind. Cas. 982: 
8 N. L. R. 29, Nilkanth v. Bhagwant, 42 Ind. Cas. 
270; 13 N. L. R. 175 and Mulchand Dulichandas 
v. Bisnu, 51 Ind. Cas. 721; 15 N. L. R. 109; distin- 
guished. 

Where a landlord gives his consent to a mort- 
gage by conditional sale of an absolute oceupancy 
neg he consents fo the conditional sale as well 
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as to the mortgage, and no further consent is 
required for a transfer by the tenant in favour 
of the mortgagee in satisfaction of his liabilities 
under the mortgage. [p. 667, col. 1.] 

Appeal against a decree of the-Dis- 
trict Judge, Nagpur, in Civil Appeal 
No. 9 of 1921, dated 5th April 1921. 

. Messrs. N. G. Bose, R. B., and P. Lobo, 
for the Appellants. A 

Sir B. K. Bose, Messrs. V. Bose and 
M. R. Bobde, for the Respondent. 

JUDGMENT.—0n the 28th of April 
1917 the defendant-appellant, Bapuji 
Barai, took a mortgage by condi- 
tional sale of the ahsolute occupancy 
holding of one Jhibal Teli, consisting of 
one field of 34 acres, and the landlord, 
who is the plaintifi-respondent, gave his 
consent to the transfer in writing. It 
has been accepted as a fact that in De- 
cember 1919 the mortgagee was entitled 
to foreclose, and it appears that on the 
4th of that month the mortgagor trans- 
ferred a half of the holding to him by 
a registered sale-deed in satisfaction of 
the mortgage debt. The part so trans- 
ferred was demarcated and Bapuji took 
possession of it and cultivated’ it. The 
landlord Ramrao Mandlekar thereupon 
sued to eject him from that half of the 
holding under the provisions of section 
41 of the Tenancy Act, 1898, on the ground 
that he had never consented to the trans- 
fer. In both the Courts below it has 
been held that the plaintiff's consent to 
the mortgage did not include a con- 

. sent to a transfer of the ownership in 
satisfaction of the debt otherwise than 
by foreclosure (that term being used to 
mean only foreclosure by decree and 
not foreclosure by consent of -parties 
without the intervention of & Court), and 
that the fact'of the original tenant hav- 
ing retained his rights in à part of the 
holding did not preclude the landlord 
from ejecting the transferee of the 
other part as that part had heen defined 
and demarcated. 

Assuming that the landlord did not 
consent to the transfer that has heen 
made, I can find no detail that will dis- 
tinguish this case from that of Jodhraj 
v. Daulat (1), in which it was held that 


(1) 53 Iad. Cas. 112; 18 N. L. R. 109; 8. N. L. J. 
71; (1922) A. T. R. (N) 241. i 
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a transfer without the consent of the 
landlord ofa part of an absolute occu- 
pancy holding, even though defined and 
demarcated, will not give the landlord a 
right of re-entry under section 41 of the 
Tenancy Act. That case, it may he 
remarked, gives the separately corisider- 
ed opinions of two Judges of this Court 
of whom I was one, and I can find no 
reason whatever, after having examined 
it again, for supposing that it is in any 
way incorrect. Jodhraj v. Daulat (1) was 
decide in July 1920, but it was not 
published till July 1922, more than a 
year after the decision of this case in the 
Appellate Court in April 1921, and is not 
mentioned in the judgment of that 
Court. . 

In support of the contention that the 
view taken in Jodhraj v. Daulat (1) is 
wrong and the suggestion that the point 
ought to be referred to a Bench for re- 
consideration, the cases of Madho v. 
Umrao (2) and Nakulsao v. Ramadhinsao 


(8) have been cited in this Court. In 


the former case the matter now in 
question was never raised or discussed 
at all; it was apparently accepted tacitly 
by everybody as almost axiomatic that 
the landlord had exactly the same rights 
under section 41 of the Tenancy Act 
whether the transfer was of the whole 
or of only a part of the holding, 
Drake-Brockman, J: C., who decided that 
case would undoubtedly have been of 
the same opinion in regard to this point 
if it had then been considered, as that 
expressed by him five years later in the 
judgment incorporated in Jodhraj v. 
Daulat (1). In the second case, Nakulsao 
v. Ramadhinsao (3), Batten, A.J. ©., is 
misrepresented in the head-note* as hav- 
ing laid down a general principle which 
does not appear in the judgment and 
would be outside the case if it did 
He held that in that case the question 
of abandonment by the tenant did not 
arise, as the transfer was of the whole of 
the absolute occupancy holding, the 
fact that the original tenant was in pos- 
session of a part of it under a subsequent 
lease from the transferee being irrelevant, 

(2) 17 Ind. Cas. 370; 8 N. L. R. 147, 

(3) 34 Ind. Cas. 698; 12 N. L. R. 86. 

*Relates to 12 N, L. R.—[Ed.] 
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The cases of Bapu v. Temsa (4), Nil- 
kanth v. Bhagwant (b) and Mulchand 
Dulichandas v. Bisnu (6), have also 
been mentioned in the judgment of the 
lower Appellate Court. In the first of 
these the nearest thing to the matter 
under discussion now was the question 
whether the consent of one of two co- 
sharers in the proprietary right to the 
transfer of a tenancy precluded them 
from acting together to avoid the trans- 
fer. Nilkanth v. Bhagwant (5), deals 
with an “ordinary” tenancy, but even so 
.the reasoning gives strong support to 
the view taken in Jodhraj v. Daulat (1). 


Mulchand Dulichandas v. Bisnu (6), does - 


nót touch upon the present question at 
all; there the mortgage of the whole of 
an absolute occupancy holding was 


entirely without the consent of the: 


landlord. The tenant sold the holding 
with implied consent, whereby the trans- 
feree became the tenant; subsequently 
(on the same day as it happens, but that 
does not matter) the new tenant mort- 
gaged the holding to his transferor, who 
was then no longer the tenant. The sale 
and mortgage were held to be. separate 
‘transactions, and it naturally followed 
that the landlord’s consent to the sale by 
the old tenant did not include a consent 
to the mortgage by the new tenant. 

It was also said in this Court that in the 
unreported case of Ganpat v. Manohar (7) 
decided in December 1922, Prideaux, 
À.J.C., had dissented from Jodhraj v. Dau- 
lat (1). My learned brother certainly did 
uphold the contrary view, which had been 
taken by the lower Appellate Court, but 

. apparently with considerable doubt as to 
its correctness. Jodhraj v. Daulat (1) is 
also mentioned in the judgment but as an 
unpublished case, and no reasons are 
stated for dissenting from the views there 
expressed beyond the mention of the 
ruling in, Nakulsao v. Ramadhinsao (3), 
which has already been shown to have 
no bearing on the point. I am of opinion 
that the decision in Jodhraj v. Daulat 


(4) 13 Ind. Cas. 982; 8 N. L. R. 29. 
(5) 42 Ind. Cas. 270; 13 N. L. R. 175. 
(6) 51 Ind. Cas. 721; 15 N. L. R. 103. 


(7) 78 Ind. Cas. 834; 7 N, L. J. 105. 
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(1), is correct, and in that view the plaint- 
iffs suit ought to have been dismissed. 


There is however another eogent and 
somewhat obvious reason why the suit 
must fail. This is suggested, though not 
véry clearly, in the petition of appeal, 
but the learned Pleader for the appellant 
stated that he did.not wish to press it, - 
It was however explained to the other 
side, who had an opportunity of answer- 
ing it. The reason is that it is clear 
from the plaint itself that the landlord 
did consent to the transfer which he 
seeks ‘to avoid. In this connection the 
question of the transfer being of the 
entire holding or of a part of it does not 
arise ; it is manifest that if the landlord 
consented to the transfer of the entire 
holding, he consented a fortiori to the 
transfer of a part of it. 


Before discussing this matter it is 
necessary to clear up a certain amount of 
regrettable vagueness that has been left 
on à point that is by no means without 
importance. Themortgage was in favour . 
of the appellant Bapuji and two others, 
but the sale is in favour of Bapuji alone 
and purports to satisfy the whole mort- 
gage debt. The two co-mortgagees were 
not made parties: to this suit, “though the 
fact of their having held an interest in 
the mortgage and “not being impleaded 
was frequently mentioned. The agree- 
ment to sell to Bapuji was made on the 
23rd of September 1919. Exhibit D3 ` 
isa letter dated 25th October 1919 to. 
Bapuji from his co-mortgagees warning 
him-not to go on with the purchase witli- 
out satisfying their claims. The deed 
ofsale, which was executed on the 4th 
of December 1919, was in favour of 
Bapuji alone and recites that the sale 
is for Rs: 5,000, the total amount still due 
on the mortgage. Bapujiin his deposi- 
tion, as his own first witness, said: “I 
paid off my co-mortgagees and purchased 
the field from Jhibal for Rs. 5,000." This 
statement was, nowhere contradicted or 
denied in the pleadings or the evidence, 
and its truth has not been denied in this 
Court on behalf of the respondent. I, 
therefore, find it proved às a fact that the 
sale to Bapuji satisfied the whole.debt"^ 
and extinguished the mortgage, 


t 
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Now it seems to me almost a truism 
to say that in consenting to the mortgage 
by conditional sale the landlord consent- 
ed to the conditional sale as well as to-the 
mortgage. That seems to have been 
appreciated in the lower Courts, but only 
to the extent of recognising that if the 
conditional sale had become an absolute 
sale under a decree of a Civil Court, the 
landlord would have.to be regarded as 
having consented to it. The fulfilment 
of an obligation, particularly, by à mort- 
gagor, without a contest in a Civil Court 
and the compulsion of a decree and pro- 
ceedings-in execution, is so uncommon 
that the voluntary discharge of his 


` liabilities by the debtor in this case with- 


out these preliminaries seems to have been 
regarded by everybody as something im- 
proper if not-unlawful. That should, of 
course, be the normal state of things, 
though it certainly is not. . 

The agreement in the bond, to which 


‘the landlord consented, was that the 
ownership in the property should pass in 


case of default, and if he agreed that the 
mortgagor could be compelled to make 
the transfer he agreed a fortiori to his 
doing it voluntarily. An involuntary 


‘transfer under compulsion is in this con- 


nection obviously something more than 
a voluntary transfer, not something less, 
and consent to the greater naturally 
includes consent tothe less. The strange 


‘idea that the voluntary transfer was the 


greater has led to the waste of a lot of 
time in a futile attempt to prove that 
the landlord expressly agreed to that as 
well. ; 

For each of two reasons, therefore, the 
plaintiffs suit ought to have been dis- 
missed. The decree of the lower Appel- 
late Court will accordingly be set aside 
and in its place a decree will issue dis- 


. missing the suit and ordering the plaint- 


iff-responcent to pay the costs. incurred 


. by the defendant in all three Courts. 


G. R. D. & Z. K. Decree set aside. 
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CALCUTTA HIGH COURT. 
APPEAL. FROM APPELLATE DEcREE 
No. 2018 oF 1920. 
August 17, 1922. 
Present:—Justice Sir Asutosh . 
Mookerjee, Krt., and Mr. Justice Rankin. 
Kazi ABDUL LATIF—DxrENDANT— 
APPELLANT 
versus 
Kazi ABDUL HUQ—PIAINTIFF 


RESPONDENT. . 

Benami transaction—Finding of Court, basis of 
—Claim against tenor of deed— Burden of proof 
-Evidence Act (I of 1872), s. 48—Admission of 

judgment, effect of—Recitals, whether admissible. 
Although ‘in cases of alleged benami transac- 
tions, there may be ground for suspicion, yet the 
.Oourt's decision must rest not upon suspicion 
but upon legal grounds established by legal testi- 
mony. The question should be determined not 
merely upon direct oral evidence, but also upon 
circumstances, such as, the source of the purchase- 
money, the possession of the disputed property, 
the custody of the title-deeds, the adequacy of , 
the consideration and like facts. |p. 668, col. 1.] 


Where a person claims against the tenor of a 
deed the burden of proving that the deed is fic- 
titious lies upon him. [p. 668, cols. 1 & 2.] 

The admission of a judgment in evidence to 
Show that there was litigation which ended ina 
particular way, has not the effect of rendering 
the recitals in that judgment admissible in evi- 
dence in the subsequent action. [p. 668, col. 2.] 


Appeal against the decree of the Sub- 
ordinate Judge, Jessore, dated the 14th 
July 1920, modifying that of the Munsif, 
Second Court at Magura, dated the 23rd 
January 1919 ` 

Babus Sarat Chandra Roy Chowdhury, 
Jitendra Nath Roy (for Babu Nakuleswar 
Mukerjee) and Rama Prosad Mookerjee, 
for the Appellant. 

Dr. Jadunath Kanjilal for the Re- 
spondent. NM 

JUDGMENT.—This is an.appeal by 
the defendant in a suit for recovery of 
possession of land upon establishment 
of title by inheritance. The property 
admittedly belonged at one time to Aber 
Kazi. The case for the plaintiff is that 
Aber Kazi (his father) remained the 
owner of the property till his death in 
1907 and that consequently he is entitled 
to a share by right of inheritance, 
however, is met by a 
conveyance which was executed by his 
father on 8th July 1905 in favour of the 
seventeenth defendant who was the wife 
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of Aber Kazi and step-mother of the 


plaintiff. The conveyance recites that’ 


- dower debt was due to the lady and that 
“as the executant was not in a position 
to pay her in cash, the only course left 
open to him was to transfer to her the 
properties covered by the deed. If this 
document represented a real transaction, 
* Aber Kazi ceased to be the owner of the 
disputed properties before his death, and 
: the plaintiff cannot succeed on the basis 
of title by inheritance. 
question for consideration, consequently, 
is, whether this conveyance did or did 
not represent a real transaction. Upon 
this point, the Courts below have come 
to divergent conclusions. The Court of 
first instance held that the conveyance 
represented a real transaction and dismis- 
. ged the suit. Upon appeal, the District 
. Judge has taken a different view and 
‘decreed the suit. We are of opinion that 
the decision of the District Judge cannot 
be supported. 
In the: first place, the District Judge 
has adopted the very course which was 
condemned by the Judicial Committee in 
Mina Kumari Bibi v. Bijoy Singh Dud- 
` huria (1), where Sir Lawrence Jenkins 
observed that ‘though in cases of alleged 
benami transactions, there may be ground 
for suspicion, yet the. Court's decision 
must rest not upon suspicion but upon 
legal grounds established by legal testi- 
mony. cases of this charaeter, the 
- determination of the question must depend 
not merely upon direct oral evidence, 
"but also upon circumstances, such as the 
source of the purchase-money, the pos- 
session of the disputed. property, the 
custody of the title-deeds, the adequacy 
of consideration and like facts. The 
District Judge has not approached the 
case from this point of view, nor has he 
- given effect to the principle enunciated 
by the Judicial Committee in Suleiman 
Kader Bahadur v. Mehndi Begum (2), 
where Lord Davey stated that the bur- 
* den of proof lies on the person who claims 
(1) 40. Ind. Cas. 242; 44 L A. 72; 44 C. 662; 


91 C. W. N. 585; 1 P. L. W. 425; 5 L. W. TIL 
32 M. L. J. 425; 21 M. L. T. 344; 15 A. L. J. 
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against thé tenor of the deed. The 
plaintiff seeks in substance a declaration 
that the deed executed by his father was 
fictitious. There is a recital in the docu- 
ment that dower debt was due to his 
wife. 'There is no reason why that 
statement should not be taken as prima 
facie true [Irshad Ali v. Kariman (3). 
But it may be established to be false, 
and it may also be possible to prove that 
the conveyance was never intended to 
transfer the title. That, however, is a 
question to be determined upon evidence, 
which cannot be disposed of upon general 
observations as to the possibility of fraud 
in cases of this character or as tothe ex- 
treme probability of a collusive sale to 
the wife by a person who was not in 
affluent circumstances. One of the facts 
relied upon by the plaintiff is that his 
father was in debt at the time of this 
transaction. The District Judge has not’ 
referred to the evidence which bears 
directly upon this point; but his judg- 
ment mentions a decree which was ob- 
tained by a creditor against the father 
of the plaintiff after the execution of the 
conveyance. The decree itself has not 
been produced, and we are not able to. 
find from the record when the decree was 
made. The Courts below further appear 
to have gathered information from a 
judgment in a suit, which was instituted 
by the present appellant against a creditor, 
for the cancellation of an order dismissing 
a claim preferred in execution proceed- 
ings. But the recitals in that judgment 
are not admissible in evidence. The fact 
that a judgment is admitted in evidence 
in order to prove that there was litiga- 
tion which terminated in a certain way, 
does not make all the ‘recitals in that 
judgment part of the evidence in the 
subsequent action; Kashi Nath Pal v. 
Jagat Kishore Acharya Chowdhury (4) 
and Tripurana Seethapati Rao Dora v. 
Rokkam Venkanna Dora (5). The Dis- 


(3) 46 Ind. Cas. 217; 22 O. W., N. 530; (1918) M. 
w. N. 391; 21 O. C. 86; 50. L. J.197; 28 C. L.. 
J. 173; 20 Bom. L. R. 790; 94 M. L. T. 86 
P. QJ. ; 

à 4) 35 Ind. Cas. 298; 20 C. W.N. 643; 23 O. L. 


382. 93 O. L. J. 508; 19 Bom. L. R. 424; (1917) J. 583 


M. W. N. 473 (P. ©). 
(2) 25 I. A. 15; 28 OC. 473; 2 ©. W. N. 186; 7 
Sar. P. O. J. 254; 13 Ind, Dec. (N. s.) 313, 


(5) 68 Ind. Cas. 289; 42 M. L. J. 324; 15 L. 
W. 316; 30 M. L. T. 160; (1922) M W. N.147; 
45 M. 332; (1922) A. I. R. (M) 71 (F. B.). 
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trict Judge has further overlooked that 
this very judgment was set aside by 
consent of parties ; that makes it still 
more difficult to refer to the recitals 
therein. We are of opinion that this 
case has not been considered from the 
correct stand point and that thejudgment 
of the District Judge is erroneous in law: 
“The result is that this appeal is allow- 
ed, the decree of the District Judge set 
aside and the case remanded to him for 
re-consideration. The District Judge 
will be at liberty to permit the parties to- 
adduce fresh evidence to be taken either 
by himself or by the primary Court, if he 
considers such a course necessary in the 
interest of justice. Costs will abide the 
result. oa h i 


W. O. A, Appeal allowed. 


PATNA HIGH COURT. 
LETTERS PATENT APPEAL No. 16 oF 
1923. 

November 16,1923. . > 
Present :-—Sir Dawson Miller, Kr., Chief 
Justice, and Justice Sir B. K. Mullick, Kt, 

RAMNATH SARANGI—PLAINTIFF— 

; APPELLANT ; 

g versus 
GOBARDHAN PANDEY AND OTHERS 
—DEFENDANTS— RESPONDENTS. : 

Ejectment suit—Burden of | proof —Gora lands— 
Possession following title—Presumption, applica- 
bility of. A 

In a suit for ejectment, the onus being upon the 
plaintiff, he must make out both that he has title to 
the land in suit and that he was in possession 
within twelve years of the date when the suit 
was instituted and if he fails to prove his posses- 
sion then, notwithstanding his title, it being ad- 
mitted that the defendant is in possession*at the 
date of the suit, his suit must fail But the 
nature and quality of the proof required to satisfy 
the burden thus cast upon the plaintiff may vary 
in different classes of cases. For example where 
the land is jungle land or land under water, where 
no evidence of actual user in the ordinary sense 
can be expected to be adduced, the presumption 
that possession follows title may be called in aid 
to supplement the absence of evidence upon the 
question of possession, because mere non-user does 
not in itself deprive a party of his title to his. 
land. Itis necessary Goth. that he should have 
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lost his possession and that somebody else should 
have come into possession and remained there 
adversely to him. (p. 670, cols. 1 & 2.] 

In the case of gora lands which are cultivated 
only occasionally, although proof of certain acts of 


.user might reasonably be expected, the evidence 


upon this point must necessarily be more difficult 
to procure than in the case of lands continually 
under cultivation. [p. 670, col. 2.] 

Raja Shiva Prasad Singh v. Hira Singh, 62 Ind. 
Cas. 1; 6 P. L. J. 478; (1921) Pat. 305; 2P.L. T 
487; 3 U. P. L. R. (Pat) 81 (F. BJ), Tian Sahu v. 
Mulchand Sahu, 67 Ind. Cas. 631; 3 P. L. T. 4C0; 
(1922) A. I. R. (Pat.) 432; 2 Pat. 1, Kuthalt Mooth- 
avar v. Peringati Kunharankutty, 66 Ind. Cas, 
451; 44 M. 883; 48 I. A. 395; 14 L. W. 721; (1921) 
M. W. N. 817; 41 M. L. J. 650; 30M. L. T. 42; 26 
©. W. N. 666; 24 Bom. L. R. 669; (1922) A. L R, 
(P. C.) 181 P. C., referend to. 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Ross. 

Mr. P. K. Mukerjee, for the Appellant. 

Mr. Abani Bhushan Mukerjee, for the 
Respondents. 
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Miller, C. J.—This is an appeal under 
the Letters Patent on behalf of the 
plaintiff in the suit from a decision of 
Ross, J., reversing the decree of the 
Distriet Judge. 

The suit out of which the appeal 
arises was a suit for declaration of title 
to and recovery of possession of certain 
lands specified in the plaint in sche- 
dules 3, 4 and 6. Itis necessary to bear 
in mind atthe outset that the lands in 
suit are what is known as gora lands, 
that is to say they are lands not brought 


' under regular cultivation but which are 


from time to time, once in four or five 
years, subject to cultivation of certain 
classes of crops. The evidence, there- 
fore, which might be adduced by either 
party of acts of user is not such as 
one might expect would be forthcoming 
in cases of lands under regular cultiva- 
tion and, therefore, it is not surprising 
to find that the oral evidence upon 
this part of the case was, as has been 
pointed out: by the learned District 
Judge, somewhat weak, 

The Munsif before whom the case 
eame for trial found in favour of the 
plaintiff and his decision was upheld 
on appeal to the.District Judge. 

From that decision the defendants 
appealed to this Court. In so far as the 
lands in,schedule 3 of the plaint arg 
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failed.- In so far asthe appeal related 
to the lands in schedules 4 and 6 the 
learned Judge overruled the decision 
of both the lower Courts and entered 
judgment in favour of the defendants, 
From that decision the plaintiff has 
appealed to this Bench under the Letters 
Patent. The argument put forward 
before Ross, J., was based upon 
the assumption that the evidence of 
possession put forward by the plaintiff 
had not been accepted by the District 
Judge and although the evidence of 
the defendants in that respect had been 
equally rejected it .was contended that 
in such circumstances no weight could 
be attached to the presumption that 
possession followed title. That argument 
was accepted by the learned Judge of 
` this Court and he further appears to 


have been of opinion that if the evidence, 


on both sides with regard to possession 
was weak then it must be taken that the 
Trial Court and the Court of first appeal 
were not satisfied with that evidence 
and did not accept it as reliable and 
that-in such a case there being no reliable 
evidence as to the plaintiffs possession 
` within twelve years, even if there were 
no evidence of possession at all on 
behalf of the defendants within the same 
' period, stil the plaintiff must fail even 
though be could prove his title. In 
appeal before us it has been pointed out 
that the learned Judge was not justified 
in assuming that the evidence of pos- 


session adduced by the plaintiff was 
not accepted by the Trial Court, and 
by the District Judge on appeal, and 


that the most that could be said was 
that the evidence in that respect 
was weak. I agree, as was decided by 
this Court in the Full Bench case of 
Raja Shiva Prasad Singh v. Hira Singh 
(1) in 1921, that the onus being upon 
the plaintiff inasuit for ejectment he 
must “make out both that he had title 
to the land in suit and that he was in 
possession within twelve years of the 
date when the suit was instituted and 
if he fails to prove his possession then 
notwithstanding his title, it being admit- 

(1) 62 Ind. Cas. 1; 6 P, Li J. 478; agn P s 305 
2 P. L. T. 487; 8 U. P. L, R. (Pat) 81. 
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ted that the defendant is in possession 
at the date of the suit, his suit must 
fail. But the nature and quality of the 
proof required to satisfy the burden 
thus cast upon the. plaintiff may vary 
in different classes of cases. For ex- 
ample where the land is jungle land or 
land under water, where no evidence of 
aetual user in the or dinary sense can be 
expected to be adduced, then no doubt 
the presumption that possession follows 
title may be called in aid to supplement 
the absence of evidence upon the ques- 
tion of possession, because mere non-user 
does not in itself deprive a party of 
his title to his land. It is necessary 
both that he should have lost his pos- 
session dnd that somebody. else should 
have come- into possession and remain 
there adversely to him. In the case of 
lands such as those now in question, 
although proof of certain acts of user 
might reasonably be expected, the 
evidence upon this point must necessarily 
be more difficult to procure than in the 
case of lands continually under cultiva- 
tion and, therefore, as I have already 
stated, it is not surprising that the 
evidence upon this question adduced 
by the plaintiff and indeed adduced by 
either party, was characterised by the 
learned Distriet Judge as being weak. 
In approaching this case one must 
consider further exactly what the case 
put forward by the plaintiff and by 
the defendants was, The case of the 
plaintiff was that he had acquired an 
interest in the land many years ago 
but that shortly before the suit was 


instituted in the month of Asar 1325 D, S., 


in the case of the schedule 4 lands, 
and in the month of Bhadra, 1325 B. S., 
in’ the case of the schedule 6 lands, the 
defendants had forcibly ploughed up 
some pf the land and sowed crops thereon 
and shortly afterwards had dispossessed 
the plaintiff. The case of the defendants 
on the other hand, was that they’ had 
a good title to the land and that they 
had been in possession all along. In 
approaching the question of the truth or 
falsity of these varying statements the 
learned Munsif, before whom the case 
came for trial, in dealing with the 
schedule 4 lands drew attention to the 


‘proof of title has not been negatived in. 


judgment. 
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“evidence ‘of the plaintiff as to his title 


and he accepted that evidence and 
rejected the evidence of the defendants. 
With regard to possession the learned 
Munsif dealt with the case in this way. 
He said : 

“The lessor of the plaintiff swears to 
his ownership of the plot and the plaint- 
iffs khas possession of the land before 
dispossession." 

Therefore there was direct evidence 
given on behalf of the plaintiff showing 
not merely his title but also his khas 
possession at the material time in ques- 
tion and. in fact right up to the time 
of dispossession alleged by the plaintiff 
in his plaint. He then deals further 
with the evidence of the plaintiff's lessor 
and points out that he appears to be a 
frank and truthful witness. He then deals 
with the case put forward by the de- 
fendants. 
satisfactory and contradictory and he 


finds himself unable to accept it and 
having .so criticised their evidence he 


concludes by saying: 
“In this view I hold that the plaintiff S 


any sense by the defendants’ evidence of 
possession.’ 

It has been contended before us that 
that judgment although it-may be des- 
tructive of the defendants’ evidence is not 
in fact a clear finding that the plaintiff's 
evidence was - accepted and, therefore, 
there is no finding of fact by the Munsif 
that the plaintiff. ever was in possession 
durig the twelve years immediately pre- 
ceding the suit. I cannot accept this 
interpretation of the learned Mumsif's 
It appears clear, to my mind, 
that having stated what the nature of 
the plaintiffs evidence on this part of 
the case was and having refrained from 


criticising it as being untrue he then. 


dealt with the evidence of the defendants 
and came to.the conclusion that he could 
not possibly accept it. Having arrived 
at that conclusion the only possible 
result must be that the evidence put 
forward on behalf of the plaintiff was 
reliable and that I think 
meant when he said : 

In this view I hold that the plaintiff's 
proof of title has not poer negatived 


Their evidence he finds un- 


is what he . 
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in any sense by the defendants’ evidence 
of possession.’ 

Dealing subsequently with the schedule 
6 lands the learned Munsif points out 
that the plaintiffs purchase, that is to 
say histitle, was freely admitted by the 
defendants at the trial. Itis not disputed 
before us that with regard to these 
lands evidence of possession was 
given both on, behalf of the plaintiff 
and of the defendants but in dealing 
with this part of the case the learned 
Munsif confines himself rather to a 
criticism of the defendants’ evidence 
than to any appreciation of the value of 
that of the plaintiff, but having arrived at 
the conclusion that the defendants were 
not in possession, or that at all events 
if they were in possession of a portion 
of the land upon which sugar-cane was 
cultivated that that possession was per- 
missive only, concluded his judgment 
upon this part of the case in these 
words : 

* Hence I hold that the plaintiff suffi- 
ciently proved his title to the schedule 6 
land and the title is still a subsisting one, 
the evidence on the record does not 
justify me to hold that the plaintiff's 
title to the schedule 4 and schedule 6 
land has ‘been barred by limitation.” 
Although that method of dealing with 


. the case may not be altogether satis- 
: factory 


or very scientifically express- 
edI have not the slightest doubt that 
what the learned Munsif meant was 
that the plaintiff had proved his title, that 
he had further proved by evidence that 
he was in possession and that the 
defendants’ evidence to the contrary 
had not in any way shaken the plaintiff's 
evidenee and, therefore, the plaintiff's 
title was, as he said, stilla subsisting one. 
By that he must mean that he had not lost 
his title by being dispossessed untilor 
shortly before the suit was instituted. I 
have dealt at some length with the judg- 
mentoftheMunsif because when one comes 
tolook at the judgment of the District 
Judge on appeal, again the findings are 
perhaps not expressed with that lucidity 
which one might have desired, but it is 
necessary to bear in mind that the 
judgment ofthe learned District Judge 
was a judgment of affirmance and rather 
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confined to dealing with criticisms of the 
points put forward on behalf of the 
dafendants who were the appellants 
before him in that appeal, and perhaps 
he has not as clearly as might be wished 
expressed his concurrence in the findings 
of the Munsif on the question of the 
plaintiff's possession. His judgment 
upon this part of the case isshort. He 
says, when speaking of the schedule 4 
lands, that the plaintiff had title under his 
lease. He then states what the founda- 
tion of the defendants’ title was. He 
then points out that gora land need not 
bs subject to regular annual cultivation 
and actual possession is always difficult to 
prove over such lands as in the case of 
jungle land and that the presumption 
ordinarily is that possession follows title. 
He then deals shortly with certain 
criticisms of the defendants’ evidence and 
says: 

UT eis with the Munsif that the plaint- 
iff has made out his title and that itis 
not barred by limitation." . 

That finding certainly has the merit of 
being short and concise but it has been 
adversely oriticised before us to-day on 
the ground that it is not a positive finding 
that the plaintiff's evidence of the ques- 
tion of possession was accepted. But, asI 
have already pointed out, it was a judg- 
ment of affirmance and it must be taken 

. I think, that he did accept the findings on 


the question of fact come to by the: 


learned Munsif, and this being so, I do 
not think that it can successfully be 
contended that the learned District 
Judge was not satisfied with the evi- 
dencé of possession put forward by the 
plaintiff. : 

Then with regard to the schedule 6 
lands again, after dealing with the 
question of title, he points out that here 
also the land is gora and the evidence 
of possession on both sides is and of 
necessity must be, weak : 

“So as the plaintiffs have an old title 
Imust hold that the presumption in 
their favour has not been rebutted and 
the appeal, therefore, fails and I dismiss 
it with costs." 

The same criticism was levelled against 
that part of the judgment as against the 
previous part dealing with the schedule 


INDIAN CASES. 


RAMNATH SARANGI v. GOBARDHAN PANDEY. 


“YT think 


|. i924. 


4 lands, but it must be pointed out that" 
the learned District Judge nowhere 
states that he was not satisfied with the 
evidence given by the plaintiff. He 
states that the evidence is weak, and 
undoubtedly it may have been, but at 
the same time he does hold that the 
presumption in favour of the plaintiff 
has not been rebutted and by this I 
take it he means that evidence having 
been given on both sides and there 
being perhaps a difficulty in arriving at 
a conclusion as to exactly where the truth 
lies he is entitled to take into considera- 
tion the presumption which arises out 
of prior title. If that is so then I do 
not think the judgment is open 
to question. It was contended before us 
in the present appeal that where the 
evidence on both sides as to possession 
is weak then the plaintiff is not entitled 
to pray in aid the presumption which 
arises from his title. I cannot accept 
that contention. In fact the very point 


,arose and was determined in the case of 


Tian Sahu v. Mulchand Sahu (2) decided 
in 1922 where the material facts were 
almost similar to those arising in the - 
present case. In that case reliance was 
placed upon the earlier Full Bench case 
of Raja Shiva Prasad Singh v. Hira 
Singh (1) where it had been laid down 
that where there is*no evidence at all of 


- the plaintiffs possession then he cannot 


take advantage of the presumption 
arising from title and in the later case of 
Tian Sahu v. Mulchand Sahu (2) I find 
that in delivering our judgment I stated, 
it would be extending the 
doctrine laid down in thatcase” that is, the 
Full Banch case, “too far if we were to 
say that merely because the Judge had 
some difficulty in arriving at a conclusion 
upon the evidence or that he did not 
consider the evidence altogether satis- 
factory he was thereby’ precluded from 
looking either at the probabilities of the 
case as disclosed by other parts of the 
evidence or from the presumptions which, 
might arise from the plaintiff's title." 
Jt was, therefore, clearly laid down that 
not only in cases where the evidence 


(2) 67 Ind. Cas. 631; 3 P. L. T. 460; (1992) A, I, 
R. (Pat.] 432; 2 Pat. 1. ; 
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was strong on both sides but in cases 
where the evidence is such as might be 
believed but is also weak, in both cases 
the Court having a difficulty in arriving 
at asatisfactory conclusion of where the 
truth lies, may take into consideration the 
presumption arising from title as well 
- as the other probabilities in the case. If, 


INDIAN CASES, 


SHIVBASAPPA NINGAPPA V. BALAPA BASAPA. 


673 


Kuthali Moothavar v. Peringatt Kun- 
harankutty (8). 7 -— 
Z. K. Appeal aliowed, 


(3) 66 Ind. Cas 451 44 M. 883; 48 I. A. 395; 14 L, 
W. 721; (1921) M. W. N. 817; 41 M. L. J. 650; 30 M. 
L. T. 42; 26 C. W. N. 666; 24 Bom. L. R. 669; (1922) 
A. L R. (P. C.) 181 (P. C) l 


therefore, the learned Judge, from whose . 


decision this appeal is brought; was of 
opinion that the presumption arising 
from title could not be called in aid in 
cases where the evidence is weak, but 
nevertheless credible, I must respectfully 
decline to agree with his view of the matter 
as it appears to me to be contrary entirely 
to the view taken in the case last cited. 
On the other hand if the learned Judge 
was of opinion that there had been no 
finding by either of the lower Courts that 
the plaintiffs evidence of possession was 
accepted then I think that his opinion 
was not justified upon a proper interpreta- 
tion of those judgments. In these circum- 
stances it seems to me that this appeal 
‘must be allowed and the decision of 
Ross, J., must be set aside and that of 
the District Judge restored. The plaintiff 


“is entitled to his costs of this appeal and < 


of the appeal before Ross, J., against the 
respondents who have appeared. 


Mullick, J.—I agree that the appeal 
should be decreed. In my opinion the 


judgment of the District Judge must be . 


read together with the judgment of the 
` Trial Court and it is a reasonable inter- 
pretation of the judgment of the District 
Judge to say that having regard to the 
evidence of title given by the plaintiff 
_ and the evidence of possession given by 
_ both parties and having regard to the 
character of the land, the conclusion to 
be drawn is that -the plaintiff wag in 
possession of the land.in suit within the 
statutory. limit. That being so *the 
learned District Judge was right in 
giving the plaintiff a decree for recovery 
of possession. In my opinion the facts 


of this case do not bring it within the. 


rule laid down in the Full Bench case of 
- Raja Shiva Prasad Singh v. Hira Singh (1). 
-They come more 
operation of the principles laid down by 
their ‘Lordships of the Privy Council in 
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nearly under the. 


BOMBAY HIGH COURT. 
Second OIvIL ApPzAL No. 348 or 1922. 
August 21, 1923. 
Present:—Sir Lallubhai Shah, Kr., 

i Acting Chief Justice. ` 
SHIVBASAPA NINGAPA TULAGI— 
DEFENDANT—APPELLANT 
versus 
BALAPA BASAPA BALKI— 
PLAINTIFF—RESPONDENT. 

Dekkhan Agriculturists Relief Act (XVIII of 
1879), s. 10A—Limitation Act (IX of 1908), Sch. I, 
Art. 44—Sale of minor's property during minority 
—Suit to redeem on: allegation that transaction 
was mortgage—Limitation. 

Plaintiff's mother purported to sell certain pro- 
` 'perty belonging to the plaintiff, during the latter’s 
minority to the defendant. More than four years 
after attaining majority plaintiff filed a suit alleging 
that the transaction was really a mortgage and 
claimed to redeem it under section 10A of the 
Dekkhan Agriculturists' Relief Act. It was object- 
ed that the suit was barred by Limitation : 

Held, (1) that as the plaintiff accepted the transfer 
made by his mother and merely claimed, that 
although in form a sale it was in fact a mortgage, 
no setting aside of the sale was necessary, and 
Art. 44 of Sch. Ito the Limitation Act was, there- 
fore, inapplicable to the case; [p. 674, col. 2.] 

. (2) that the suit was maintainable in view of 
the provisions of section 10A of the Dekkhan 
Agriculturists’ Relief Act and was not barred by 
limitation. [2bid.] 

. Fakirappa Limanna v. Lumanna Mahadu, 58 
Ind. Cas. 257; 44 Bom. 742; 22 Bom. L, R. 680 Bachi 
v. Bikhchand Jiomal, 9 Ind. Cas. 393; 13 Bom. 
L. R. 56; 13 C. L. J. 69; 8 A. L. J. 105; 9 M. L. T. 
199; 15 C. W. N. 297; 21 M.L. J. 89; (1911) 2 
M. W. N. 59 (P.C), Chandabhai Janubhai v. Ganpati 
Patilboo, 36 Ind. Cas. 517; 18 Bom. L. R. 763, dis- 
tinguished. . 


Second appeal from the decision 
of the District Judge,  Belgaum, in 
Appeal No. 27 of 1921, confirming that of 
the Joint Subordinate Judge at Belgaum, 
in Civil Suit No. 443 of 1919, 
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. SHIVBASAPÁ NINGAPPA V. BALAPA BASAPA; 


. Mr. G. S. Mulgaokar, for the Appel- 
lant: mu" » 

Mr. D. R: Manerikar, for the Re: 
spondént: 


JUDGMENT.—The few facts which 
tre necessary. to understand the point 
Which has been raised in support 
of this appeal are these. 
father effected a mortgage on, May 12, 
1896, in favour of the defendant's father 
- of the property in suit for Rs. 200, The 
plaintiff was & minor at the time of his 
father's death. The mother of the plaint- 
iff as his guardian purported to sell the 
property on December 14, 1907, to the 
defendant's father for Rs. 990, of which 
Rs. 200 represented the amount- of the 
mortgage of 1896. The. plaintiff attained 
majority in June, 1915; and more than 
three years after that he filed the present 
suit on November 16, 1919, to redeem the 
mortgage of May 12, 1896, and also the 
mortgage of December 14, 1907. He 
‘alleged that the transaction of December 
14, 1907, was in reality a mortgage, and 
he claimed to be able to show that in 
virtue of his status as an agriculturist 
under the provisions of the Dekkhan 
'Agriculturists' Relief Act. The defend- 
ant raised several defences, 
Trial Court found that the transaction of 
1907 was in fact a mortgage, it allowed 
redemption : and as nothing was found 
due on taking accounts a decree for 
possession was "passed in favour of the 
plaintiff. 


In. appeal, "before TI learned District 
Judge, the only point raised was whether 
the transaction of December 14, 1907, 
Rs. 220 was a sale or a mortgage. 
learned Judge found that it was in. fact a 
mortgage. - 

In the appeal here it 1s ped thàt the 
plaintiff.ought to have sued within three 
years of hisa attaining majority to set aside 
ihe sale of December 14, 1907, which was 
effected by. his mother "during his 
minority, and that a suit of this character 
which is substantially a suit to set aside 


the sale of 1907 is.not competent under 


the Dekkhan Agriculturists’ Relief Act, 
There can be no doubt that if it is neces- 
sary for the plaintiff. to set aside the sale, 


his claim .would be beyond time: see. 


v 
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-The plaintiff's, 


but as the - 


for. 
The ` 


[1994 


Fakirappa Laana v. Lumanna Mahadu 
(1). In that case the suit would not be 
within the scope of the Dekkhan Agricul- 
turists Relief Act, as the prayer for 
setting aside a sale would be necessary: 


‘see Bachi v. Bikhchand Jiomal (2) and 


Chandabhai Janubhai v. Ganpati Patilboo 
(3. But the question is whether it is 
necessary for him to set aside this sale. 
If the transaction of 1907 was a sale, un- 
doubtedly it would be necessary for him 
to-set it aside before he could redeem the 
mortgage of 1896. But hiscase is that it 
is in fact a mortgage. He is entitled to 
make that case ; and for that purpose it is 
not necessary for him to set aside the sale. 
The present case differs in no essential 
particulars ‘from the ordinary case in 
which a transaction is in form a sale be- 
tween an agriculturist and a purchaser 
from him, andin which he sues to redeem 
on the footing that it is in fact a mort- 
gage. No setting aside of the sale is 


` necessary in such a case, and no setting 


aside is necessary in the present case. 
He accepts the transaction of 1907 as a 
real transaction, but he says that ‘itis in 
fact a mortgage, and not a sale. He is 
entitled to do thatin view of the pro- 
visions of section 10A. ofthe Act. In my 
opinion; there is no substance in the 
point urged in support of this appeal, and 
it is not difficult to. understand "why 
apparently it was not pressed before the 
lower Appéllate Court. 

‘The only other point mentioned by Mr. 


4 Mulgaokar i in support of the ‘appeal re- 


lates to the question of costs. It is urged 
that as the defendant is a mortgagee, he 
ought to get his costs according to the 
ordinary rule applieable to such a case: 
But this is not an ordinary case of a 
mortgagee, but a case in which the per- 
son, “who is now found to be the mort- 
gagee, claimed to be the purchaser; and 
tlfat is the real defence which the plaintiff 
had to meet. The defendant has failed 
to make out that plea. I do not think, 
therefore, that there is any reason ' to 


ean. 58 Ind Cas. 257; 44 Bom. 742; 22 Bom. L. R. 


RC 9 Ind. Cas. 393; PX L. R. 56; 13 Q L. J. 
9; 8 A. L. J. 105; 9 M. L. T. 199; 15 C. W. N. 297: 
1 M. L. J. 89; (1911) 2 M. W. N. 59 (P. C). 
aD 36 Ind. Cas. 517; 18 Bom. L. R. 763. 
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.60 years rule of limitation under 
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interfere with the order of costs in the 
Trial Court. I affirm the decree of the 


. lower Appellate Court and dismiss the 


appeal with costs. 


Z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

* APPEALS FROM APPELLATE DEGREES 
Nos. 1597 AND 1702 To 1711 or 1918. 
May 25, 1923. 
Present:—Mr. Justice Walmsley 

. and Mr. Justice Buckland. 
ANNADA MOHON ROY CHOWDHURY 
—PLAINTIFF—APPELLANT 

versus z 
“KINA DAS AND OTHERS—DETENDANTS 
- —RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Arts. 144, 


149—Conveyance of property from Government— : 


Third party in adverse possession—Sutt to recover 
possession—Limitation. 

A transferee from Government, of property held 
adversely by a third party, is not entitled to the 
Art. 149 of 
Sch. I to the Limitation Act: but to the 
ordinary 12 years rule under Art. 144 of the 
Act, the period commencing from the date when 
the possession of the third party became adverse 
to Government. : 

Appeals against the judgments of the 
District Judge, Rungpur, dated the 16th 
May 1918, reverging those of the Munsif, 
Rungpur, dated the.26th January 1917. 


Babu Bimal Chandra. Das Gupta, for the 
` Appellant. 


Babus Ramani Mohan Chatterjee, Girija 
Prosanna Sanyal, Indu Prakash Chatterji, 
Hemendra Chandra Sen and Probodh 
Chunder Bose, for the Respondents. 

JUDGMENT. 

Buckland, J.—Thése appeals have 
now to be disposed of finally afte’ re- 
mand for a finding as to adverse 
possession. The learned District Judge 
has found not only that the defend- 
ants have all along been in possession 
since 1873, but also that their posses- 
sion has been adverse as against the 
Government. This finding is challeng- 
ed as not being justified by the facts. 
The suits not only had been fully 
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. 12 years 


' adverse possession against the 
“and consequently section 2 (8), 
^ be entirely ignored; if the 
‘the period to 
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heard when they came before us on 
second appealon the previous occasion, 
but we alsogave the parties permission 
to: adduce further evidence, if so ad- 
vised, and they have done so. The 
matter has been very fully ‘considered 
and there are no grounds for inter- 
fering with the finding. 

On such finding a further point has 
been argued, as to the date from which 
adverse possession should be deemed 
to run. Art. 144 of the First Sch. 
to the Limitation Act provides that in 
a suit for possession of immoveable prop- 
erty the period of limitation shall be 
from the time when the 
possession of, the defendants becomes 
adverse to the plaintiff. The property was 


: bought by the plaintifffrom the Govern- 


ment in July 1903. Under Art. 149 
had this suit been instituted by the 
Government it would not have become 
barred for sixty years. Consequently, 
we are asked to hold that in such 
circumstances, the word "plaintiff" should 
not include the plaintiff's predecessors - 
in-title, that is the Government, as 
ordinarily required by section (2), 
sub-section (8), because it is sub- 
mitted that that would be repug- 
nant to the intention of the Act 
since, if there has been more than 
12. years’ adverse possession as 
against the Government,. though a suit 
by the Government might not he, a 
suit by a private purchaser from the 
‘Government would be, barred. We are 
asked by reading the two Articles to- 
gether to say that a private person in 
such circumstances is entitled to get, 


before his right becomes extinguished, 


either 12 years from the date of ‘his 
purchase or the period to which the 
Government would stil be entitled, 
whichever is the less. Í 

I see no grounds whatever for any 
such construction. It .would give such 
purchaser an advantage which the law 
does not allow. If the period of 12 
years was the less, then the previous 
‘Crown, 
would 
balance of 
which the Crown is 
entitled were the less, the plaintiff 


©. case, 
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would be ‘obtaining the- benefit of the 
full period of 60 years allowed to the 
Crown,.to which it is conceded he 
is not -entitled. j 

It. was submitted that where there 
has beeh more than 12 years ad- 
"verse possession against the Government, 
if it was impossible for the Govern- 
ment's suecessor-in-interest to sue, the 
Act would be reduced to an absurdity. 
The answer to that, as is often the 
is a practical one, that when a 
conveyance of property isto be taken 
from Government against whom other 
persons are in adverse possession, it 
should not.be taken until the Gov- 
ernment has instituted proceedings and 
obtained an order for possession and- 
is in a position to transfer the prop- 
erty free from such blot on the title. 

The appeals must be dismissed with 
costs, separate sets of costs being allow- 
ed to the separate sets of respondents 
who have appeared, 

Walmsley, J.—1 agree. 

N. H. i Appeals dismissed. 


PATNA HIGH COURT. 
First Crvit Appear No. 30 or 1921. 
December 20, 1923. 
Present :—Sir Dawson Miller, Kr., 
Chief Justice, and Mr. Justice "Foster, 
"NITAI DUTT— APPELLANT 
versus ` 

SECRETARY or STATE FOR INDIA: 

iN. COUNGIL—REsPONDENT. 

Land Acquisition Act (I of 1894), ss. 9, 54— 
Notice to persons interested —Service on one of three 
brothers, whether sufficient —Presumption —Order 
‘dismissing claim —Appeal, whether lies. 

Under saction 9 of the Land Acquisition Act, 
the Collector must, in addition to a ganaral notice, 
sawa a notics on tha occupier, if peas of tha 
land, and on all such persons known or believed 
to -be interested therein or to bs entitled to act 
for persons so interested. It is not sufficient for 
him merely to ssrve a notic2 on one of three 
brothers, each of whom 
under the Act, and ths mare fact that one of the 
three brothers accepts a notics on behalf of the 
others does not raise any poe that he had 
“any authority to do so. LL 878, col. 


Including 


is equally interested ` 


Where -the order of the Court to which a 
refsrence is made under the Land Acquisition 
Act has the effect of varying or confirming the 
Collector's award, an appeal is permissible against 
the order under section 54 of the Land Acquisition 
Act. [p 678, col. 2; p. 679, col. 1.] 

Appeal from the decision of the District 
Judge, Manbhum, dated the 13th 
November 1920. T 

Messrs. Abani Bhushan Mukerji and 
S. C. Mazumdar, for the Appellant. 

Mr. Lachmi Narain Sinha, Govern- 
ment Pleader, for the Respondent. 


JUDGMENT. 

Miller, C. J.—The appellant in this 
case is Nitai Dutt, one of three- brothers 
who were the tenants of a house and 
some land in the town of Jharia in 
Mistrict Manbhum. The house and land 
were taken over by the Collector on 
behalf of the Government under the 
provisions óf the Land Acquisition Act, 
1894. Under section 9 of the Act notices 
were ordered to issue upon Nitai Dutt 
and his two brothers Brojo Dutt and^ 
Bhusan Dutt who - were presumably 
members of a joint family occupying the 
house or a portion of the house and land 
in question. What happened when the 
notices were issued appears. from the 
proceedings on page 3 of the paper-book 
which states that notices issued to Brojo 
Dutt, Nitai Dutt and Bhusan Dutt were 
accepted by Bhusan Dutt for himself and 
for Brojo Dutt and Nitai Dutt. In due 
course proceedings took place under 
section 11 of the Act when some of the 
parties appeared and put forward objec- 
tions and those objections were heard 
and disposed of. Before that it further 
appears that Bhusan Dutt appeared 
before the Collector on the 21st October. 
and obtained time purporting to act on , 
behalf of himself and his two brothers, 
the- appellant. Time was 
allowed, the proceedings were put off 
until the 27th October and on the latter 
date there was a further adjournment at 
the instance- of Bhusan Dutt until the 
13th November. No further action 
appears to have been taken by any 
party and on the 18th December the 
proceedings, under saction 11 of the Act, 
were concluded and an award was made 
by the Collector.’ The total amount 
awarded in respect of the land waa 


. Vol. 81] 


INDIAN OASES. 


677 


NITAI DUTT V. SECRETARY OF STATE FOR INDIA. 


Rs. 3,300 and some. odd annas. The pro- 
portion of that sum awarded to Brojo 
Dutt, Nitai Dutt and Bhusan Dutt was 
Rs. 900. On the 17th January following 
the appellant presented a petition claim- 
inga reference to the Court under the 
provisions of Part III of the Act and in 
that petition he gave as his reasons for 
wishing to have the matter referred to 
the Judge and the award re-opened, first 
of all that. the land’ belonged to him 
alone, that the compensation which had 
been awarded for the house was very 
small and that according to the market 
rate obtaining at Jharia the compensation 
for the acquired land was not less than 
Rs. 7,000 and also gave further reasons 
which need not be gone into. In the 
same petition he stated that he had 
received no notice as required under 
section 9 of the Act. The reason for 
stating that he had no notice was no 
‘doubt because of the provisions of 
section 25 of the Act, which section isa 
part of Part III of the Act which refers 
to procedure in cases of reference to a 
Judge. That section provides for three 
classes of cases. The first clause of the 
section refers to the case where the 
applicant has made a claim for compen- 
sation pursuant to a notice given under 
section 9. In that case the amount 
awarded to him by the Court, that is to 
say by the Judge. to whom the reference 
is made, shall not exceed the amount so 
claimed, and, at the same time, it shall 
not be less than the amount awarded by 
_ the Collector under section 11. The 
appellant contends that he did not come 
within that clause of the section as 
having had no notice he made no claim 
at all under the provisions of section 11. 
The second clause provides for the case 
where the applicant has refused to make 
such a claim or has omitted, without 
‘sufficientreason, to make such a claim. 
In such a- case the amount awarded by 
the Court shall, in no case, exceed .the 
amount awarded by the Collector. It 
follows, therefore, that if without any 
sufficient reason he has refused to take 
action before the Collector when the 
award is made he cannot afterwards 
ask the Court, to which the matter 
may be referred, to award him more 


than the Collector has already done. 
The third éase is under clause 3 and 
that relates to cases when the applicant 
.has omitted, for a sufficient reason, to 
make such a claim. In such a case 
the amount awarded to-him by the 
Court shall not be less than and may 
exceed the amount awarded by the 
Collector. The appellant's contention 
is that he comes within clause 3. He 
did omit to make a claim before the 
Collector under section 11 but he con- 
tends that there was sufficient reason 
for so doing, that reason being, as 
stated in his petition, that he received 
no notice as provided under section 9, 
and if he can make out such a case 
'it seems to me quite clear that he is 
entitled to come within section 25, 
clause 3, and ask the Court to recon- 
sider the question upon the grounds 
stated in his petition for reference. 
When. the matter came before thé 
Judge he considered that there was no 
allegation in the petition for reference 
‘that the.petitioner was not served with 
notice and was, therefore, incapable of 
filing a claim. On looking to the notice 
of reference, to which I have already 
referred, it appears quite clear that 
the learned Judge was in error 
in stating that there was no allegation 
in the petition that the petitioner 
was not served. On the contrary 
the petition hegins by submitting that 
the petitioner has received no notice 
as to the area of the land which’ was 
acquired on the 18th December 1918, 
but he. states that after the acquisition 
of the land a notice was issuedin his 
name and in the names of two other 
persons ‘to the effect that the sum of 
Rs. 900 would be paid to them as 
compensation. Thelearned Judge, when 
the matter came before him, refused to 
grant the petitioner time to produce 


certain | documents to prove the 
.rate for the land which he had 
asserted and the reason apparently 


why he did so was that the petitioner 
had made no attempt to meet by evi- 
dence the preliminary objection taken by 
the Government Pleader that he had 
preferred no claimat all under section 9 
of the Act in pursuance of notice under 


', clause (b), 
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that section. The Vakil for the ob- 
jector had stated that his client was 
not served with notice but no evidence 
was taken before the learned Judge 
upon this question and the learned J udge 
said: “The presumption is that notices 
were duly served and the reference con- 
tains a statement to that effect. It was 
for the objector to rebut that presump- 
tion and the allegation was evidently 
only an after- thought.” 


In my opinion no such presumption 
as that which the learned Judge relied 
upon arises in this case for the simple 
yeason that we know what the actual 
facts were. Those facts are stated in 


the reference itself from which it ap-- 


pears, as already stated, that the notice 
issued upon Nitai Dutt was not served 
upon him but was served upon 
his- brother who apparently accepted it 
on his behalf. The mere fact that one 
of the three brothers accepts a notice 


on behalf of one or other of the others does- 


not,in my opinion, raise any presumption 
that hé had any authority to do so. 
Under section 9 of the Act it is pro- 
vided in terms that in addition to a 
general notice the Collector shall also 
serve notice on the occupier, if any, 
and on all such. persons known or 
believed to be interested therein or 
to be entitled to act for persons so 
interested. By section 3 of the Act, 
the expression “Persons in- 
terested” includes all persons claiming 
an interest in compensation to be 
made on account of the acquisition of 
the land under the Act. It was, there- 
fore, incumbent upon the Collector to 
serve a notice upon each of the persons 
interested as defined in that section 
and it was. not sufficient for him to 
serve a notice merely upon one of three 
"brothers each of whom was equally 
interested under the Act. Nor can it 
be. suggested that Bhusan Dutt 


was a person entitled to act for the: 


appellant because, under section 3, 
clause (g), the persons entitled to act are 
there set out and they comprise only 
trustees, a married woman in certain 
eases and the guardians of minors or the 
committeesor managers of lunatics, It 


cannot, therefore, be said that Bhusan 
Dutt in this case was a person authorized 
to act on behalf of his brother. It may 
turn out when the facts are actually known 
that the appellant was well aware that the 
notice had been issued upon him and did 
in fact authorize his brother to act on 
his behalf but in the absence of any ex- 
press evidence to that effect. we can only 
speculate as to what the real truth was. 


. We do not know in the least what the re- 


lationship between these brothers was, or 
whether when Bhusan Dutt acted on be- 
half of his brother he was doing so bona 
fide or with some other motive. At any rate 

there is no evidence before the ‘Court at 
all from which it can come to any satis- 
factory conclusion upon this matter and 

it seems to me that the case will have to 

go back to the Judge for him to deter- 

mine under section 25, clause (3), whether, : 
in the cireumstonces to be ascertained by 

evidence, the appellant has omitted fora 

sufficient reason to make a claim under 

section ll ofthe Act. 

1 ought to state that a preliminary. point 

was taken on behalf of the respondent to, 
the effect that no appeal lay from the de- ' 
cision of the Judgein this case and in 
support of that contention he relied upon 
section 54 of the Act which provides that 
subject to the provisions of the Civil Pro- 
cedure Code, applicable to appeals 
from original decrees an appeal shall. 
lie to the High Court from the award or 
any part of the award in any proceedings : 
under this Act. The Court there referred 
to is the Court of the District Judge to 
whom the matter was referred and the ` 
argument is that in the present case the 
petitioner's application for revision having 
been rejected there was in fact no award 
of the Court in any proceedings under 
the Act and that, therefore, there was no 
appeal permissible within the provisions 
of ‘section 54. This argument, in my 
opinion, cannot be sustained, What in 
fact happéned was that the award made 
by the Collector was affirmed by the 
District Judge when the reference to him 
took place. The result of dismissing 
the claim referred had the effect of 
confirming the Collector’s award and 
whether the award was varied or whether 
it was confirmed there is, in my opinion, 
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in either case, an appeal permissible under 


section 54. Moreover it appears from the 
decree drawn up in pursuance of the 


.Judge's decision that the order was that 
the Teference be dismissed and the Col- 


lector’s award beupheld. In my opinion 
there is no substance in the preliminary 
objection. 

The result is that this matter must go 
back to the learned Judge to determine 
upon evidence whether or not the appel- 
lant was actually served, or, if in fact he 
was not served, whether he afterwards 
authorized his brother to appear and act 
on his behalf: I think that the Judge 
should have evidence, if possible, from 
the serving peon. It may be that the 


service in the circumstances was perfectly 
regular because if the appellant could not ` 


be found then it was permissible for the 
the peon to serve on other member of the 
family instead of the appellant himself. 
I also think that the learned Judge 
should insist upon having before him 
both. the appellant himself to give his 
version and Bhusan Dutt who certainly 
purported to act on behalf of his brother, 
and if he had no authorities in fact to act 
on behalf of his brother, then some ex- 
planations would certainly be required 
from that witness. Ithink the appellant 
is entitled toa refund of the Court-fee. 
Let a certificate issue: to that effect. The 
case was not tried by the learned Judge. 
It was dismissed upon.a preliminary 
point which has turned out to be without 
substance. “1 think that the general costs 

of this appeal should abide the final result 


_of the reference before the learned Judge. 


Foster, J.—I agree 
Z. K. Case remanded. 


BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL No. 706 or 1922. 
September 4, 1923. 
Present:—Sir Lallubhai ‘Shah, Kr., Chief 
Justice, and Mr. Justice ‘Crump. 

LAKSHMAN MHASU BHAGAT anp © 
OTHERS—DEFENDANTS—A PPELLANTS 
versus 
NARHARI DADASA GUJAR-— 

i PLAINTIFF —RESPONDENT. É 
; Civil Proçedure Code (Act Vof 1908), 8. 60 (b): -- 


a. 
Ye 
x 
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Attachment—"Implemenis of husbandry"—24 ticles 
"used by agriculturist for extracting juice from 
sugar-cane, whether exempt from attachment. 

A charak, akadhai and planks of timber used 
by an agriculturist for the purpose of extracting 
sugar-juice from sugar-cane and of turing it into 
jaggery are “implements of husbandry” within 
the meaning of section 60, clause (b) of the Civil 


Procedure Code and are, consequently, exempt 
from attachment. 
Second appeal from the decision 


of the First Class Subordinate Judge, 
A. P., at Nasik, in Appeal No. 151 of 1981, 
varying that of the Second Olass Sub- 
ordinate Judge at Sinnar, in Civil Suit 
No. 932 of-1920. 

Mr. V. B. Virkav, (for Mr. D. C. 
Virkar), for the Appellants. 


Mr. M. B. Pradhan, for the Respond- 
ent. 
J UDGMENT. —The question on this 


second appeal is whether certain articles 
which are described as charak, an iron 
pot; used for the purpose of manu- 
facturing gur from the sugar-cane juice, 
and certain wooden planks required for 
the purpose, are "implements of hus- 
bandry" within the meaning of section 
60, clause (b), of the Civil Procedure 
Code. The-Trial Court held that they 
were implements of husbandry, and it 
was prepared tọ hold, if necessary, that 
they were tools of an artisan within the 
meaning of section 60, clause (b). . 

In appeal, however, the learned First 
Class Subordinate J udge, with appel- 
late powers, came to the conclusion that 
théy were not implements of husbandry 
within the meaning of the section, and 
that they could not be treated as tools 
of an artisan, and accordingly he set 
aside the order made by the Trial Court 
on this point. After hearing the argu- 
ments we have come to the conclusion 
that these articles are within the scope 
of the expression “implements of hus- 
bandry" as used in the said clause. 

The defendants, who are appellants 
before us, are admittedly agriculturists 
and have reared sugar-cane crop on 
their field, and on that field they have 
used articles, one charak, a kadhai and 
planks of timber for the purpose of 
extracting sugar juice from sugar-cane 
“and of turning it into jaggery. iti is not 
necessary~ for the purpose’ of ‘this case, 
and it'is not easy to, definé the exact 
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scope of the expression “implements of 
-husbandry” used with reference to an 
agriculturist. But having regard to the 
nature ofthe articles in this case, and 
the use made thereof on the field by the 
agriculturist, we think that it would be 
giving effect to the intention of the 
Legislature to hold that they are 
"implements of husbandry" within the 
meaning of section 60, clause (b), of the 
Civil Procedure Code. We, therefore, 
modify the decree of the lower Appellate 
Court by restoring the order of the Trial 
Court with reference to that point. The 
appellants to get their costs of this appeal 
from the plaintiff-respondent. 


Z. K, Decree modified. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DEOREE No. 44 
or 1922. 

ja, Oo April 11, 1923. 
Prsent:-—Justice Sir. Asutosh Mookerjee, 
Kr. and Mr. Justice. Rankin. 
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—PLAINTIFF—APPELLANT 
versus . 
RAMSARAN CHOWDHURY Anp 


ANOTHER— DEFENDANTS——-RESPONDENTS. 

Guardians and Wards Act {VIII of 1890), ss. 90, 
81—Limitation Act (LX of 1908), Sch. I, Art. 44— 
Alienation by guardian—Sanction without enquiry, 
validity of —Alienation, voidable—Suit to set aside 
alienation-—Limitation—Burden of proof—-Evidence 
Act (I of 1872), ss. 82 (5), 155—Reeital as io age 
in guordianship application, admissibility of— 
Pleadings and proof—Fraud, suit on allegation 
of, failure of—Appeal—Alternative case, whether 
can be set up. ct 

Article 44 of Sch. I to the Limitation Act 
requires that a suit by a ward, who has attaind 
majority, to set aside a transfer of property 
by his guardian, must be instituted within 
three years from the date when the ward attains 
majority, and, in such a case, the burden. lies 
generally on the plaintiff to prove that he is in time. 
[ >. 682, col..1.] 

Brojendra Chandra Sarma v. Prosunna Kumar 


Dhar, 59 Ind. Cas. 589; 32 C. L. J. 48; 24°C. W. N. 


1016, Krishna Dhane v, Bhagaban Chandra, 34 
Ind. Cas. 188, Arwmugan Pillai. v. Pandigam 
Ambalam, 62 Ind. Cas. 630; 40 M. L. J. 475; 13 
L: W. 416; 29 M, L. T. 255; (1921) M, W. N. 255 
relied on, 


INDIAN OASHS, 


. Ind. Cas. 401; 43 I. A. 256; ( 


. [1904 


The recital ofthe date of birth ofa person in 
a guardianehip application is not by itself admissi- 
le in evidence upon mere production of ihe 


. document, but may be rendered.admissible in 
‘certain contingencies. For instance, if the person 


who made the statement is dead or cannot be 
found and had special méans of knowledge of 
relationship the statement may be admissible 
under section 32 (5) of the Evidence Act, Or, again, 
if the person is examined as a witness his credit 
may be impeached under section 155 of the Evi- 
dence Act by the production of the recital in the 
application. [p. 682, cols. 1 & 2.] n ` 

Krishna v. Okhar, 9 ©. L. R. 213, Dhanmull v. 
Ram Chandra Ghose, 24: C. 265; 1 C. W. N. 270; 
12 Ind. Dec. (N. s) 844, Monindra Mohan Roy 
v. Ram Krishna, 28 Ind. Cas 595; 21 C. L. J. 
621, Mahomed Syedal Ariff v. Yeoh Ooi Gark 39 
1916) 2 A. C. 575; 
21 ©. W. N. 257; (1917) M. W. N. 162; 19 Bom. 
L. R. 157; 86 L. J. P. C. 15; 115.L. T, 564; 32 T, 
L. R. 678 (P. C), Hara Kumar De v. Jagendra 
Krishtia Roy, 71 Ind. Cas. 336; 38 C. L, J. 180, 
relied. on. 

Section 31 of the Guardians and Wards Act 
contemplates an enquiry by the District Judge 
into the nature of the proposed transaction before he 
sanctions an alienation by a guardian of the estate 
of his ward, But it does not follow that because 
sanction has been granted by the District Judge 


- without enquiry, his act is without jurisdiction 


and that the alienation is invalid. The effect of 
such omission cannot be moxe far reaching in 
its destructive oper&tion than an alienation by the 
guardian without the requisite sanction, viz., that 
the ward can avoid the .alienation unless it is 
proved that it was necessary or for an evident 
advantage to the ward. [p. 683, col. 1.] 

Rameshwar Singh v. Dhanpat Singh, 5 Ind. Cas, 
334; 11 O. L. J. 197, Gopal v. Mohtaba Musammat 
2 Ind. Cas. 237; 12 O. O. 78, Banke Lal v. Swami 


‘Dayal, 56 Ind. Cas 328; 23 O. C. 72;°7 O. L. J. 207; 


2 U. P. L. R. (0.) 82, Dyam Khan v. Sarat Chandra 
De, 26 C. W. N. 218, Nallaka Venkataswami v. 
Rugum Viranna, 65 Ind. Cas. 964; 45 M. 420; 15 
L. W. 373,42 M. L. J. 333, relied on. 

Where a plaintiff comes into Court praying-for 
relief on the basis of fraud and is unable to 
establish his case, he cannot be permitted, in appeal, 
to have the case re-investigated on another batis 
and on.entirely fresh evidence. [p. 684, col. 2.] 

Appeal against the decree of the Sub- 
ordinate Judge,  Bankura, dated the 


31st August 1921. . . a cline We 
Babus  Joges Chunder Roy and 
Rupendra Kumar Mitra, for the Appel- 


lant. 
. Babus Ram Chunder Mozumdar and 


Sures Chundur Das, for the Respondent. 


JUDGMENT. 
Mookerjee, J.—This is an appeal 


- by the plaintiff in a suit for recovery 


of possession of immovable’ property, 


“upon cancellation ofa lease, granted by 


his mother on the 5th January 1913 


o 
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during his minority. The father of the 
plaintiff, one Goswami Das Chaudhuri, 


who died on the 15th September 1901, 


had married twice. By his first wife, 
who died during his life-time, he left 
two sons, Ramsaran and Brájanath, the 
first two defendants in this litigation. 
By his second:.wife, Ramani Dasi, who 


survived him, he left two sons, Prahlad . 


Chandra and Dhruvapada; the former is 
the plaintiff and the latter is the third 
defendant in this suit. On the 8th July 
1905 Ramani Dasi made an application 
to the District Judge in order that she 
might be appointed guardian of the 
person and property of her minor sons. 
It was stated in this application that the 
father of the minors had left debts and 
that it was necessary to dispose of por- 
tions of his estate for the purpose of 
re-payment. ‘On the 16th June 1905 the 
lady was appointed guardian of the 
person and property of the two infants. 
On the 26th July 1910 an application was 
made by the lady to the District Judge 
for permission to grant a permanent lease 
of the share of the infants, in certain 
properties described in the schedule, to 
their step-brothers who held the other 
half share. It was stated in this appli- 
cation that the debts left by the deceased 
owner amounted to Rs. 12,800 and that 


one-half. of this amount, that is Rs. 6,400- 


was payable out of the share inherited 
by the two infants. 
would, under the proposed lease, under- 
take the responsibility for satisfaction of 
the entire sum, in other words Rs. 6,400 
- would in substance be the premium pay- 
able -on the lease. In addition to this, 
rent would be payable in cash as well-as 
in kind: The names of the creditors 
and the amount payable to each was set 
out in the application, On the 2nd 
August 1910 the substance of the appli- 
. cation was publicly notified. No one 
appeard to object, and on the 10th August 
1910, the District Judge granted the 
permission asked for. On the 5th Janu- 
ary 1913 Ramani Dasi, in exercise of 
the authority granted by the District 
Judge, executed a permanent lease on 
"behalf of her minor sons in favour of 
her step sons. The premium was fixed 
at Rs. 6,400 to be applied in satisfac- 
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Their step-brothers ` 


681 


tion ofa hálfshare ofthe debts left by 
their deceased father. The gross cash 
rent was fixed at Rs. 201-11-8; after 
deduction of Rs, 152-11-8, the head 
rent payable to the superior landlord, the 
Maharaja.of Burdwan, the net rent was 
fixed at Rs. 49. In addition 69 bundles 
of fuel were to be delivered as rent in 
kind, and the minors would also enjoy 
the fruits of their share of the mangoe 
trees in the orchard prepared by their - 
father. The step-brothers of the minois 
have been in occupation of the proper- 
ties for many years under this lease. 
On the 20th August 1920 Prahlad 
Chandra, the elder of the two minors 
who had meanwhile attained majority, 
instituted the present suit for cancella- 
tion of the lease in respect of his share 
and for recovery of possession thereof. 
His younger brother, who was still a 
minor at the date of the suit, was made 
a defendant. The case for the plaintiff 
is that the transaction was throughout 
fraudulent, that his mother never made 
the application for appointment as guar- 
dian and that the document she was 
induced to execute was represented to 
her to be a settlement for six years 
only. The defendants denied these alle- 
gations and pleaded the bar of limitation. 
''he Subordinate Judge has held the 
suit barred under Art. 44 of the Schedule 
to the Indian Limitation Act, inasmuch 
as the plaintiff had attained majority 
more than three years before its institu- 
tion. On: the merits, the Subordinate - 


"Judge has found that the application 


for guardianship had been made by the 
mother of the plaintiff who later on exe- 
cuted the lease with full knowledge of 
its contents. The Subordinate Judge 
has further found that the transaction 
was beneficial to the infants, and in this 
view he has dismissed the suit. The 
judgment of the Subordinate Judge has 
been assailed in this Court as erroneous 
in law and in fact on every material 
point. tt 

As regards the question of limitation 
the Subordinate Judge has held that 
the plaintiff was born in Baisakh 1303 
(April-May 1896). In this view the plaint- 
iff attained majority in April-May 1917 
and the present suit, instituted on the 
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90th August 1920, would be: barred by 
limitation, 4s Art. 44 of the Schedule 
to the Indian Limitation Act requires 
that a suit by a ward who has attained 
majority, to. set aside a transfer of pro- 
perty by his guardian, must be instituted 
within three years from the date when 
the ward attains majority: Brojendra 
Chandra Sarma v. Prosunna Kumar Dhar 
(1), Krishna Dhaniv. Bhagaban Chandra(2), 
Arumugamy. Pandgam Ambalam (3). The 
plaintiff has consequently been driven to 
contend that he was born in Baisakh 1305 
(April-May 1899). This is contrary to the 
. statement made in the guardianship appli- 
cation to the effect that the elder son was 
born in Baisakh 1303 and the younger 
son in Pous 1308. There has been con- 
siderable discussion at the bar as to the 
admissibility of this recital in evidence, 
and our. attention has been ‘invited to 
the decisions in Krishna v. Akbar (4) 
Dhanmull v. Ram Chandra Ghose (5), 
Monindra Mohan Roy v. Ham Krishna 
(6), Mahomed Syedal Ariff v. Yeoh Ooi 
Gark (7) and Hara Kumar De v. Jagendra 
Krishna Roy (8). These decisions support 
the view that the recital of the date of 
birth in a guardianship application’ is 
not by itself admissible in evidence upon 
mere production of the document, but may 
be rendered admissible in contingencies 
which need not be exhaustively specified 
for our present purpose. The recital is 
in substance a statement by the person 
who makes the application. If the con- 
. ditions mentioned in section 32 (5) of the 
Indian Evidence Act are fulfilled, for 
instance, if the ‘person, who made the 
statement is dead or cannot be found and 
had special means of knowledge of re- 
lationship, the statement may be made 


'(1) 59 Ind. Cas. 589; 32 C. L. J. 48; 24 C. W.N. 
16 - 


(2) 34 Ind. Cas. 188. 
(3) 62 Ind. Cas. 630; 
. T. 255; 


t9 GL R2). ` 
(5) 24 C. 265; 1 C. W. N. 270; 12 Ind. Dee. (x. s) 


40 M. L. J. 475; 13 L. W. 
(1921) M. W. N. 255. 


814. 
.(6) 28 Ind. Cas. 595; 21 C. L. J. 621. 
(7) 39 Ind. Cas: 401; 43 1. A. 256; (1916) 2 A. C. 
575; 91 CO. W. N. 257; (1917) M. W. N. 162; -19 Bom. 
L. R 157; 86 L, J. P. O. 15; 115 L. T. 564; 32 LR. 
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‘the evidence of Ramani 


. [1924 


admissible. Or, again, if.the person is 


examined as a witness, his oredit may 


be impeached under section 155 by the 
production of the recital in the application. 
In the case before us, no foundation has 
been laid for the reception of the recital in 
evidence. The lady. was examined as 
& witness, but the recital was not put 
to her. On the other hand, our attention 


‘has been invited to the fact that the 


statement in the guardianship application 
relating to the date of birth of the 
youngest son is inaccurate. He issaid 
to have been born in Pous 1308 (Decem- 
ber 1901—January 1902); this would 
make him posthumous—as his father died 
on the 15th September 1901. But the 
evidence shows ‘that he was about one 
year old when his father died. From 
this it may well be urged that the state- 
ment as to the date of birth of the other 
son was equally unreliable and thateven 
if it could have been made admissible in 
evidence, the Court would not have derived 
much assistance. We have consequently to 
depend upon the oral evidence on the point. 
The Subordinate Judge has disbelieved ' 
Dasi as self- 
contradictory, and there can be little doubt 
that her statements "pon other matters 
are not quite trustworthy. In such cir- 
cumstances, we are not prepared to differ 
from’ the conclusion of the Subordinate 
Judge,. specially as the burden.lies gene- 
rally on the plaintiff to prove that he 
is in time; see the Code of Civil Precedure 
1908, O. VIT, r. 1l (e) and O. VII, r. 6. 
We do not’ desire, however, in view 
of the arguments which have been ad- 
dressed to us on the merits of the 
controversy to rest our decision of the 
appeal solely on the question of limita- 
tion. `- 

As regards the merits, it has 
urged on behalf. of the plaintif that 
the application for guardianship was 
måde and the order thereon obtained - 
without the knowledge of the mother 
of the infants. The Subordinate Judge 
has disbelieved this theory, and we 
agree in his conclusion’ that no fraud | 
of the kind alleged has been establish- 
ed. It-has next been contended that. 


been. 


: permission was granted by the District 


Judge to execute the lease in contraven- 
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tion of the provisions of section 31 
of the Guardians and Wards Act of 
1890. Section 31 of the Guardians and 
Wards Act requires that permission to 
the guardian to do any of the acts 
mentioned in: section 29 (that is, aliena- 
tion of the. estate of the minor) 
shall not. be granted by the’ Court 
.except in case of necessity or for an 
evident advantage to the ward. The 
section further requires that the order 
granting the permission shall recite the 
necessity or advantage as the case may 
be. In the present case, the order 
: does not recite the necessity or advan- 
tage. It may be conceded that the 
object of the Legislature was to guarantee 
an enquiry by the Judge and a 
determination by him to his own satis- 
faction that the alienation sanctioned 
was necessary or advantageous. In the 
case before us, there was no -enquiry 
(other than what was involved in con- 
sideration of the verified petition ) and 
on this ground it has been urged that 
the order was a nullity. We are of 
opinion that this argument is not 
sustainable. It may be conceded that 
the Legislature contemplated an enquiry 
by the District, Judge-into the nature 
of the: proposed transaction before he 
sanctioned an alienation by a guardian 
of the estate of his ward. But it does 
not follow: that if sanction has been 
granted by the District Judge without 
. enquiry, his aet is without jurisdiction 
and that the transaetion is invalid. 
The effect -of such omission cannot be 
more far-reaching in its destructive 
operation than ‘an alienation by the 
guardian without the requisite sanction. 
In that event, section 30 provides that 
the alienation is not void but voidable: 
Rameshwar Singh v. Dhanpat Singh (9), 
Gopal v. Mahtaba (10), Banke Lal v. 
Swami Dayal (11), Dyam Khan v.» Sart 
Chandra De (12), Nallaka Venkataswami 
v. Rugum V iranna (13). : 


(9) 5 Ind. Cas. 334; 11 C. L. J. 197. 
(10) 2 Ind. Cas. 237; 19 O. C. 78. 
(11) 58 Ind. Cas. 323; 23 O. C. 72; 7 O. L. J. 207; 

2 Ù. P. L. R. (O) 82, 

(12) 26 C. W. N. 218. 


(13) 65 Ind. Cas. 954; 45 M. 429; 15 L W. 373; 


42M. L. J, 333. 
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The plaintiff has thus to face the 
fundamental question, whéther the 
lease granted by his mother was for 
his benefit. The Subordinate Judge 
has answered the question in the 
afirmative. The evidence shows that 
the disputed jungle was acquired by 
Goswamidas Chowdhuri on the 23rd 
November 1898 for a consideration 
of Rs. 12,000. There is satisfactory 
proof that practically the whole of this 
sum was raised by him by loan under 
five transactions; three of these of 
Rs. 2,000 each took place on the llth 
November 1898, one of Rs. 4,500 on 
the 23rd November 1898 and another 
of Rs. 1,000 on the 9th December 1898. 
Some of these loans carried compound 
interest. There is further evidence 
that Rs. 3,893 borrowed on compound 
interest was raised shortly afterwards 
on the 17th January 1898, by a mort- 
gage of this very jungle. There can, 
in our opinion, be little doubt that 
Goswami Das Chaudhuri left consider- 
able debts, as nearly the whole of the 
money required for the purpose of ac- 
quisition of the jungle now in dispute 
had been borrowed by him. ‘The defend- 
ants have produced oral evidence to 
establish that difficulties arose on account 
of these debts after the death of Goswami 
Das Chaudhuri and a separation’ took 
place in April 1903 between the two sets 
of his sons. This evidence has been 
analysed by the Subordinate Judge 
and we see no ground to question the 
correctness of his conclusion that the 
separation did take place at the time 
alleged hy the defendants. At - that 
time, all the properties, other than the 
jungle, were partitioned. Upon the 
advice of relatives and arbitrators, the 
mother of the plaintiff elected not to 
take a share in the jungle but to lease 
it out to her step-sons, on their un- 
dertaking to satisfy the entire debi 
left by their father. This was the 
arrangement subsequently carried ont 
and was obviously in the nature of a 
family settlement. The defendants have 
brought forward evidence to show that 


` the transaction has not been particu- 


larly advantageous to themselves, and 
even so late as the 14th Apri 1918 
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“they had to raise Rs. 12,000 to satisfy 


the dues on prior bonds. We need 


not investigate the true nature of this . 


o . . . = 
last transaction. The crucial point 15, 


was the lease, when it was granted 
on the 5th January 1913, beneficial to. 


the infants concerned. We are of opi- ' 


nion that the answer should be in the 
affirmative. It is not the case for the 
plaintiff that he has paid or has been 
called upon to pay his share of the 
debts left by his father. He has un- 
' questionably benefited by- the family 
arrangement made in 1908, though the 
necessary documents were not executed 
till many years later. The parties ap- 
pear to have proceeded in a leisurely 
fashion, but there is little doubt that 
the defendants went into possession 
and accepted the liability for the entire 
debt; this distinguishes the case from 
the decision in Shami Nath Sahi v. Lalji 
Chaube (14). There is no foundation 
for the suggestion that the lady was 
induced to execute the document as 
if it were a settlement for six years. 
There is satisfactory evidence that the 
lease was read over to her before its 
execution. We agree with the Subordi- 
nate Judge that the mother did not 
‘exceed her authority and that on the 
principle enunciated by the Judicial 
Committee in Hanooman Persaud Panday 
v. Musammat Babooee Munraj Koonwaree 


(15) her act bound the interest of her 


infant sons. 

We have finally been pressed to set 
aside the transaetion on terms of com- 
pléte re-imbursement by the plaintiff 
to the defendants and the authority of 
the decisions in Eastern Mortgage and 
Ageney.Co. v. Rebati Kumar (16), Hem 
Chandra v. Lalit Mohan Kar (17) Dwi- 
jender Mohan Manorama Dasi (18) has 
been invoked. In the view we take, 

“the doctrine that a voidable deed can 
be set aside on terms, has no appli- 


18 Ind. Cas. 251; 35 A 150; 11 A. L. J. 107 
. Gs 6 M. L A. 393; 18 W. R. 81n; Sevestre 253n; 
9 Suth P. O. J. 29; 1 Sar. P. C. J. 552; 19 E. 


R. 147 (P. C) 

16) 3 C. L. J. 260. —- ] 

(17) 14 Ind. Cas. 515; 16 C. L.J. 537; 16 C. W. 
N. 715. ý 


(18) 70 Ind. Cas. 990; 36 C. L. J, 326. 
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cation here. But even if it were other- 
wise, it would be difficult to afford 
relief to the plaintiff in the suit as 
framed. He has come into Court on 
allegation that the transaction was 
throughout based. on fraud. That case 
has completely broken down. He can- 
not now be permitted’ to have the case 
re-investigated on another basis and on . 
entirely fresh evidence; before the de- 
fendants could be reimbursed, all the 
transactions of the family during the 
last twenty years from the time ofthe 
death of the original proprietor would 
have to be explored. We are by no 
means convinced that the justice of 
the ease demands that the Court should 
embark upon such an enquiry at this 
stage. 

The result is that the decree of the 
Subordinate Judge is affirmed and this 
appeal-is dismissed with costs. 

Z. K. Appeal dismissed. 


BOMBAY HIGH COURT. 
APPEAL FROM ORDER No. 67 or 1922. 
August 23, 1923. 
Present:—Sir Lallubhai Shah, Kr., 
Acting Chief Justice, and 
Mr. Justice Crump. 
SUKLYA valad JAIRAM PATIL— 
DEFENDANT No. 1—AÀ»PELLANT 
VETSUS : ; 
SUKLAL MOTICHAND VANI— 
PLAINTIFF— RESPONDENT. ; 

Dekkhan Agriculturists’ Relief Act (XVIII of 
1879), s. 15B, decree-passed under, whether decree 
nisi—Final decree—Procedure. 

Clause (1) of section 15B of the Dekkhan Agri- 
culturists’ Relief Act is not confined to Cecrees in 
which the amount is payable by instalments. It 
applies to all decrees for redemptien, foreclosure or 
sale in any of the suits specified in that’ section. 
{p. 685, eol. 2.] 

A decree made under the provisions of section 
15B ofthe Dekkhan Agriculturists' Relief Act is 
not a decree nisi which requires to be. made final. 


-[ibid.] 


Kashinath Vinayak Bhave v. Rama Daji Kale, 


.97 Ind. Cas. 255; 40 B. 492; 18 Bom. L.R. 475, 
followed. 


. Ramji Bapuji Patil v. Pandharinath Raoji, 49 
Ind. Cas, 894; 43 B. 334 and 477; 21 Bom, L. R. 56 


Vol. 81] 
SUKLYA V. SUKLAL MOTICHAND., ` 


- (E. B.), Hirachand Khemehand v. Aba Lala Patil, 
67 Ind. Cas. 153; 24 Bom. L. R. 269; 46 B. 761; 
(1922) A. I. R. (B) 95, referred to. 

Appeal from an order of the District 
Judge,:Khandesh, in Appeal No. 50 of 
1921, reversing that of the First Class 
Subordinate Judge, A. P., at Dhulia, in 
Application No. 508 of 1910. 

Mr. P. V. Kane, for the Appellant. 

Mr. B.G. Rao, for the Respondent. 


JUDGMENT. 

Crump, J.—The point for our deci- 
Sion in the present case is substantially 
this, whether a decree made under the 
provisions of section 15B of the Dekkhan 
Agriculturists Relief Act is a decree- 
nist requiring to be made final. The 
matter arises in this way. In 1897 


the father of the first defendant and | 


another mortgaged certain property for 
Rs. 125 to the plaintiff. In 1910 the 
plaintiff sued to recover Rs. 250 upon 
this mortgage. On March 27, 1911 a 
decree was passed in plaintiffs favour 
in the following terms :— 

"Defendants to pay Rs. 182 and costs 
io plaintiff within six months from this 
date, and in default plaintiff to apply 
to. the Court for an order for sale of 
defendant's interest in the mortgaged 
property under section 15B of the 
Dekkhan Agriculturists’ Relief Act.” 

The ‘time allowed for payment expired 
on September 27, 1911, and from that 
date onwards at intervals of three years 
various applications: were made by the 
plaintiff to the Court for the purpose 
of the execution of the decree.” 

It is unnecessary to go into the 
details of those applications. It is 
sufficient to say that the view was 
taken that as the decree had not been 
made final, no order for execution could 
be made. Finally, on April 22, 1920, 
the plaintiff applied specifically to make 
the decree final, and was met “by a 
plea of limitation. The Judge of the 
lower Appellate Court, holding that no 
application was necessary to make the 
decree final, treated this application as 
an application, under section 15B, and 
regarding the previous applications as 
steps-in-aid of execution, held that the 
darkhast was in time and should be 
proceeded with according to law. 
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The question is whether that is the 
correct view. Some distinction bas been 
suggested between a decree under sec- 
tion 15B which provides for payment 
by instalments and a decree such as 
is made in the present case. But it 
appears to me impossible to hold that 
clause (1) of section 15B is confined 
to decrees in which the amount is 
payable by instalments. Rather I should 
hold that it applies to all decrees for 
redemption, foreclosure or sale in any 
of the suits specified in that section, 
and it follows that nothing turns upon 
any distinction of that nature. It is 
clear that the decree in this case pur- 
ported to be made under section 15B, 
and its terms are strictly in accordance 
with that section. 


“Now the general question as to whe- 
ther the provisions of the Civil Pro- 
cedure Code requiring that there should 
be in the first instance a decree-nisi, 
then an application to make that decree 
final, can be held to apply to decrees 
under section 15B of the Dekkhan 
Agriculturists’ Relief Act, was discussed 
by this Court in Kasinath Vinayak Bhave 
v. Rama Daji Kale(1).' The view there 
expressed, if I may say so with all 
respect, ‘is the view which I have 
always held as to the correct scope of 
those sections of the Dekkhan Agri- 
culturists’ Relief. Act, including section 
15B, which deal with the subject of 
mortgage decree, and that being so, 

have no hesitation whatever in 
following that decision. It is true that 
some doubt has been cast upon the 
correctness of the law as there stated . 
by the decision in Ramji Bapuji Patil 
v. Pandharinath Ravji (2). But speak- 
ing for myself, I am nonetheless of 
opinion that the decision in Kashinath 
Rama Daji Kale 
(1) is correct in point of law, 
and ought to be followed by us in 
the present case. I am fortified in 
that conclusion by the judgment of the 
learned Chief Justice in Hirachand 


i? 37 Ind, Cas. 235; 40 B. 492; 18 Bom. L. R, 


x) 49 50 BY 894; 43 B, 334 and 477; 21 Bom, 
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"Khemchand v. Aba Lala Patil (3) 
At page 271* of the report -is the 
following passage :—“ Now, when a 
decree is passed under the provisions 
‘of the Dékkhan Agriculturists’ . Relief 
Act, there is no necessity to apply to 
the Court to have. the decree made 
- absolute." That is a general statement 


applicable to all decrees under the pro- | 


visions of the special legislation, and 
as Ihave already said, there is no 
doubt that we have such a decree 
before us here. | : 

Upon these grounds, therefore, I am 
clearly of opinion that there was no 
necessity in the present case to move 
the Court to make the decree final, 
and that an application could have 
been made for sale of such portion óf 
the mortgaged property as was necessary 
to pay the decretal amount. . That being 
so, it follows, as held by the Judge 
of the lower Appellate Court, that the 
previous applications being regarded as 
steps-in-aid of execution, the present 
application can be held to be an applica- 
tion to execute the decree, and as such 
must be taken to be in time. 

On these grounds, I would -confirm 
the order. of the lower Appellate Court 
and dismiss the appeal with costs. 

Shah, Ag. C. J.—I concur. Ionly 
desire to add that I am conscious of 
the weight to be attached to the 
. Observations in Ramji Bapuji Patil v. 

Pandharinath Ravji(2) But the obser- 
vations in Hirachand Khemchand v. Aba 
Lala Patil (3) support the view taken 
in Kashinath Vinayak Bhave v. Rama 
Daji Kale (1) and my learned brother is 
distinctly of opinion that the view taken 


in Kashinath Vinayak Bhave v. Rama. 


Daji Kale. (1) is correct. Under the 
. circumstances I do not see any need to 
refer this matter to à Full Bench. 

ZK, Decree confirmed. 


(3) 67 Ind. Cas. 153; 24 Bom. L. R, 269; 46 B. 761; l 


(1922) A. R. (B.) 95 
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LAHORE HIGH COURT.. 
FULL BENCH, 
Crviu Rererence No. 3 oF 1923. 
^ January 5, 1924. 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, Mr. Justice Scott-Smith, 
Mr. Justice LeRossignol, 
Mr. Justice Harrison and 
Mr. Justice Fforde. 
LEE— PETITIONER 
VETSUS l 
LEE—-RESPONDENT. ` 
Divorce Act (IV of 1869), ss. 2, 8, 7, 10—Resi- . 
dence within forum whether confers juris- 
diction—-Lex fori how far operative—Statutes, 
interpretation of —Intention of Legislature—Indian 
Courts, duty of—Residence, meaning of—Indian 
Legislature, powers of—Indian Councils Act, 1861, 
24 & 25 Vict. c. 67. ` 
Under section 2 of the Divorce Act, mere’ 
residence within the forum confers upon the 
Indian Courts jurisdiction to grant a decree for the 
dissolution of a marriage between persons who are 
not domiciled in India at the time of the. pre- 
sentation of the petition for divorce. [p. 697, col. 1; 


:p. 699, col. 2; p. 702, col. 2.] 


Jogendra Nath Banerjee v. Elizebeth Banerjee, 
3 C. W. N. 250, Giordono v. Giordano, 20 Ind. Cas. 
512; 40 C. 215; 17 O. W. N. 491, Mary Alice 


` Warwick v. Charles Spencer Warwick, 64 P.R 


1900; P. L. R. 1900, p. 488 (F. B.), Gale v. Gale, 10 
Ind. Cas. 487; 47 P. R. 1911; 171 P. L. R. 1911; 122 
P. W. R. 1911, followed. 

Keyes v. Keyes, (1921) P. D. 204; 90 L. J. P. 242; 
124 L. T. 797; 658, J.435; 37. T.L. R.499, not 
followed. 

Thornton v. Thornton, (1886) 11 P. D. 176; 55 L. 
J.P.40; 54 L. T. 774; 34 W. R. 509, Warter 
v. Warter, (1890) 15 P. D. 152; 59 L.-J. P. 
87; 68 L. T. 250; 54 J. P. 631, Im re Nortons 
Settlement, Norton v. Narton (1908) 1 Ch. 471; 77 
L. J. Ch. 312; 99 L. T. 257, réferred to. ; 

Under the Indian’ Councils Act the Indian 
Legislature was competent to confer such juris- 
diction on the Indian Courts. [p. 692, col. IN ; 

Per Shadi Lal, C. J—Residence as contemplated 
by the Statute means ordinary residence, and not a 
mere temporary presence in a country such as that 
of a traveller, and such residence must be bona 
fide residence and not one acquired for a fraudulent 
or collusive purpose. [p. 696, col. 1.] 

If the lex fori contains a definite rule governing 
jurisdiction over a case, that rule must be fol- 
lowed irrespective of the question whether it is in 
accofdance with the corresponding rule of other 
countries or not, and whether the decree granted . 
by the Court would or would not be recognised by 
the Tribunals of a foreign country. ‘[p. 687, col. 2.] 

A Court interpreting a Statute has no right to 
sean the wisdom or policy of the Legislature, nor 
is it entitled to modify the plain.meaning of the 
language used by the Legislature in order to avoid 
a conflict between two systems of law or 
undesirable consequences. [p. 688, col. 1.] ; 

Miller v. Salomans, (1852) 21 L. J. Ex. 161 at p. 


' 197; 16 Jur. 375; 155 Iz. R. 1036, followed. 
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The intention of the Legislature. must be 
gathered fromi the language used in the Statute. 
Lp. 688, col. 2] 

A Statute passed by the Indian Legislature, 
which is intended to have local operation and 
binds persons so long as they are within the said 
territories, cannot be rendered invalid by the 
circumstance that the law which it has enacted 
is at variance with the English Law on the sub- 
ject, or that the result ensuing from. it may not be 
recognised by the English Courts. [p. 691, col. 2.] 

: Empress v. Burah, 4 ©. 1722; 5T. A. 178; 3 C. L. 
R. 197; 3 Sar. P. C. J. 834; 3 Suth. P. O, J. 556; 
2 Ind. Jur. 618; 2 Shome L.R. 63; 2 Ind. Dec. 
(x. 8.) 110; (1878) 3 A. C. 889 (P. CJ), referred to. 

Case referred. by the District Judge, 
Ambala, with his letter No. 271-G., dated 
the 14th February 1923. © 4 

Mr. Carden Noad, ior the Petitioner. . 

Mr. Mackay (for the Government of 
India) as “ Legitimus Contradictor. " 


JUDGMENT. . 

Shadi Lal, C. J.—The question of law 
upon which we are invited to pronounce 
our opinion, is one -of grave importance 
to the European British subjects residing 
in India,-and we have, therefore, bestowed 
upon it our close and earnest attention 
and taken time to deliver our judgment. 
Put briefly, we are asked to determine 
whether mere residence within the forum 
confers jurisdiction upon the Indian 
Courts to grant a decree for the dissolu- 
tion of 4 marriage between persons who 
are not domiciled in India, or whether it 
. is necessary that they .must be domiciled 
in India at the time of the presentation 
of the petition for divorce. In other 
words, whether residence or domicil is 
the test of jurisdiction in granting a 
decree for divorce .as distinguished from 
a decree for judicial separation. 

. There is no dispute as to the facts 
matérial for the decision of the issue as to 
jurisdiction. "The.suit has been brought 
by Katherine Edith Melville Lee for 
the dissolution of her marriage with 
the respondent Captain Rupert Henry 
Melville Lee on the ground of adultery 
and cruelty. The parties are British 
subjects, and -were married in England, 
and they were also domiciled in that 
country at the time of the commence- 
ment of the proceedings for divorce. It, 
however, appears that the petitioner 
resided in India at that time, and that 
the matrimonial offence complained of 
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was committed within the local limits 
of the jurisdiction of the Court. i 

Now, itis desirable to point out at the 
outset that although in a case ofthis 
description involving a foreign element 
(the term “foreign” is used, not in its 
political sense, but in its legal sense ; and 
unless there is something repugnant in 
the context, the expression “ foreign 
country” in this judgment means any 
country except British India, and 
' foreign " means “not Indian”) a conflict 
sometime arises between two or more 
competing systems of law as to which 
of them. is applicable to the case, the 
rules which determine this question 
constitute a branch of the municipal 
law of the country to which the Court 
dealing with the case belongs. It is 
the duty of the Court before which an 
action of this "Hescription is brought to 
decide, in accordance with the rules of 
its own municipal law, whether it has 
jurisdiction to’ entertain the action. If 
the lex fori contains a definite rule 
‘governing jurisdiction over the case, 
that rule must be followed irrespective of 
the question whether it isin accordance 
with the corresponding rule of other 
countries or not, and whether the decree 
granted by the Court would or would 
not he recognised by the Tribunals of a 
foreign country. I desire to emphasize 
this principle because I find that in 
some of the cases, which have been 
cited at the Bar, the Judges in arriving 
at their conclusion appear to have been 
influenced by the consideration that 
their decree would not receive extra- 
territorial recognition. 

We must, therefore, turn to the Indian 
Law and find out whether it furnishes 
any rule governing jurisdiction in cases 
of divorce. Now, the second section ‘of 
the Indian Divorce Act (IV of 1869) 
provides that “Nothing hereinafter con- 
tained shall authorise any Court to grant 
any relief under this Act, except in 
cases where. the petitioner professes the 
Christian religion and resides in India at 
the time of presenting the petition,” This 
requirement must be satisfied in every 
matrimonial cause, and in the cage of 
a petition for the dissolution of a marriage 
it is further laid down that one of the 
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three following conditions must be 


` fulfilled :— 

(a) the marriage has been solemnized 
in India : or : 

(b) the matrimonial offence complained 
of has been committed in India ; or. 

(c) the husband has, since the solem- 
nization of the marriage, exchanged his 
profession of Christianity for the pro- 
fession of some other form of religion. 

Now, itis not disputed that the case 
before us satisfies all the requirements 
prescribed by the aforesaid section, and 
there is no cogent reason for holding that 
the word “resides” was not used in its 
ordinary sense and was intended to mean 
“is domiciled.”. A Court interpreting a 
Statute has no right to scan the wisdom 
or policy of the Legislature, nor is it 
entitled to modify the plain meaning of 
the language used by the Legislature 
in order to avoid a conflict between 
. two systems of law or undesirable con- 
sequences. As observed "by Pollock, C. 
B., in Miller v. Salomons (1), “I think, 
where the meaning of a Statute is plain 
and clear, we have nothing to do with its 
policy or impolicy, its justice or injustice, 
its being framed according to our views of 
right, or the contrary. If the meaning of 
the language used by the Legislature be 
plain and: clear, we have nothing to do 


but to obey it j......... and I think to take ` 


adifferent course is to abandon the office 
of Judge, and to assume the province 
of legislation.” 


If there were any doubt as to the 
meaning of the word, it is set at rest 
by section 3 of the Act which defines 
“District Court" as “the Court of the 
: District Judge within the local limits of 
whose ordinary jurisdiction, or of whose 
jurisdiction under this Act, the husband 
and wife reside, or last resided together.” 
The contention that the expression 
“resides” is ‘synonymous with “is domicil- 
ed” can be shown to be wholly untenable, 
if we substitute the latter phraseology for 
the former in that section. The defini- 
tion of the “ District Court” will then 
read as follows: “ District Court" means 
the Court of the District Judge within 


0) (1852) 91 L. J. Ex. 161 at p.197; 16.Jur, 375; 
158 E. R. 1036, 
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the locallimits of whose ordinary juris- 
dietion............... ,the husband and wife 
“are domiciled " or were last domiciled 
together.” It is obvious that there is 
no such thing as “ domiciled together,” 
and there can be little doubt that so 
far as section 3 is concerned, residence . 
cannot be construed as meaning domicile, 
and it cannot be seriously suggested that 
the same word bears one meaning in one 
section of the Statute and a different 
meaning in another section. The in- 
tention of the Legislature must be 


"gathered from the language used in the 


Statute and the language in the present 
ease shows that the Indian Legislature 


_adopted "residence" and not “domicile” 


as the test of jurisdiction in a suit for 
divorce. If it were permissible to refer 
to the speech of Sir Henry Maine who 
was in charge of the Bill which became 
the Indian Divorce Act, it could: be 
shown conclusively that the Legislative 
Council intended to base the jurisdiction 
of the Indian Courts on mere residence. 

It is, however, unnecessary to dwell 
further upon the subject, because it is 
not seriously disputed that section 2 of 
the Act would create jurisdiction on the 
ground of mere residence, if that section 
is not controlled by another provision of 
the Statute. Butitis urged that section 
7 of the Act, which requires the Indian 
Courts to follow the principles and rules 
observed by the Divorce Court in England, 
imports indirectly into the Indian Law 
the rule of the. English Law that it is 
only the Court of domicil which is com- 
petent to grant a decree for divorce. 
This argument has found favour with 
the majority ofthe Full Bench of the 
Bombay High Court (Macleod, C. J., and 
Marten, J,—Crump, J., dissenting from his 
colleagues) in Wilkinson v. Wilkinson (2), 
and itis, therefore necessary to examine 
it carefully. The seventh section of the 
Act is in the following terms:—‘‘Subject 
to the provisions contained in this Act, 
the High Courts and District- Courts 
shall, in all suits and proceedings here- 
under, act and give relief on principles 
and rules which, in the opinion of the 


* (2) 77 Ind. Cas. 654; (1923) A. I. R. (B.) 321; 25 
Bom. L. R, 945; 47 B. 813. ` ] 
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said Courts, are as neàrly as may be 
conformable to the principles and rules 
on which the Court for Divorce and 
Matrimonial Causes in England for the 
time being acts and gives relief.” . 
. Now, it is very doubtful whether the 
phrase “principles and rules" men- 
tioned in the -section was. intended 
to inelude such an important matter 
as the rule defining the jurisdiction of 
the Indian Courts. 
wording indicates, is merely a residuary 
Section, “and it seems to me that the Legis- 
lature, after making express provisions 
for various matters relating to matri- 
monial causes, intended by means of ‘this 
section to apply the English Law to such 
matters of' miscellaneous character as 
were not expressly dealt with by the Aot. 
J. do not, however, wish to dilate upori 
the question because I consider that the 
' opening w ords ' ' subject to the provisions 
contained in this Act " expressly save the 
rule relating to jurisdictión contained in 
section 2 of “the Act. -This rule empower- 
ing the Indian Courts to grant divorce in 
cases in which the petitioner resides 
within their territorial jurisdiction is 
certainly one of the provisions contained 
in the Act, and by reason. of the words 
quoted above, it remains unaffected by 
any principle or rule obseryed by the 
English Court. 

Tt must be ‘yemembered that since. the 
year 1869, when the Indian Divorce Act 
was. enacted, the Courts in India have 


: consistently acted upon the doctrine that. 


mere residence conferred upon them 
jurisdiction to divorce persons who were 
not domiciled in India—vide, inter alia, 
Jogendra Nath Banerjee v. Elizebeth 
Banerjee (3), Giordano v. Giordano (4), 


Mary Alice Warwick v. Charles Spencer 


Warwick (5) and Gale v. Gale (6). Indeed, 
the validity of a divorce granted by a 
competent Indian Court to persons merely 
questioned even- in “England until the 
year 1921, and there are some reported 
cases decided during this period of half a 


(3) 3 C. .W. N. 250. 


(4) 30 Ind. Cas. 512; 40 C. 215; 17 C. W. N. 491. 
(5) 64 P. R. 1900: P. L. R: 1900, p. 488 (F. B); 
(6) 10 Ind. Cas. 487; 47 P.R 1911; mip, L. R 


1911; 122 P. W, R- 1911. 
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century in which the English Courts had 
either given extra-territorial effect to 
such divorces, or recognised the jurisdic- 
tion of the Indian Courts on the ground 
of residence—vide Thornton v. Thor nton 
(7), Warter v. Warter (8) and In re 
Norton's Settlement, Norton v: Navton, (9). 
it was only two years ago that a dissenti- 
ent note was struck for the first time in 
the case of Keyes v. Keyes (10), but I am 
not prepared to accept the dictum con- 
tained in that judgment that the Indian 
Legislature was not competent to found 
jurisdiction in divorce oon residence, and 
that the Statute laying down the rule is, 
pro tanto, ultra vires. In delivering the 
judgment in that case Sir Henry-Duke, 
thé President of the Probate Division, 
certainly expressed his opinion that the 
Indian Statute in basing jurisdiction on 
residence transgressed the limits imposed 
by the Imperial Parliament upon the 
powers of the Indian Legislature, but 
this dictum was hardly necessary for the 
decision of the case. The facts bearing 
upon the question were briefly these:— 
The petitioner Reginald Keyes had 
obtained a decree for the dissolution of 
his marriage from the Chief Court of the 
Punjab in 1918. He was, however, 
doubtful as to whether the decree would 
be recognised as valid in England and he 


' eonsequently brought a suit for divorce 


in the English Courts. The suit was 
not defended, but, considering thé import- 
ance of the question involved, the 
Secretary of State for India obtained leave 
to be heard in support of the validity of 
the Indian decree, and his Counsel was 
allowed to address the Court as amicus 
curic. The King's Proctor also inter- 
vened and the Attorney-General on his 
behalf contended that the Indian Divoree 
Act, when construed in the light of the 
English decisions, based jurisdiction in 
divorce cases upon domicil and not upon 
mere residence; and that the Indian 


(7) (1888) 11 P. D. 176; 55 L. J. P. , 40; 54 L. T. 


774; 34 W. R. 509. 

9. (1890) 15 P.. D. 152; 59 L. J. P, 87; 63 L. T, 
250; 54 J. P. 631. 

(9) (1365) 1 Oh; 171; 7T L. J. Ch. 312; 99 L. T. 
251. 


. (10) (1932) P. D. 204; 901. J. P, 242; 194 L, t 
191; 65 B. J. 435; 37 "T. L. R. 499. 
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divorce, granted as it was by a. Court 
within whose jurisdiction the parties 
were not domiciled, was consequently 
invalid. This contention was controvert- 
ed by Sir Earle Richards who appeared 
on behalf of the Secretary of State, and 
urged that’ the Indian Law recognised 
residence as the test of jurisdiction, and 
that the Indian divorce was valid and 
should be given extra-territorial effect. 


Now, the first issue in logical sequence : 


-which required determination was .whe- 
ther the decree was granted by a Court 
of competent jurisdiction, for it is clear 
that if the Court had no jurisdiction to 
grant the divorce its decree could not 
receive extra-territorial recognition from 
the English Courts. The determination 
of that issue depended upon the rule of 
the English Law governing jurisdiction 
in divorce cases. That rule has, as will 
be shown presently, undergone modifica- 
tion from time to time, but since the year 


1895, when the caseof Le Meswrier v. Le 


Mesurier (11) was decided, the English 
Courts have followed the doctrine thatonly 
the Tribunal, within whose jurisdiction 
the parties (that is to say, the husband, 
because the wife follows the domicil of 
her husband) are domiciled, can pro- 
nounce adivorce dissolving their marriage, 
and that à decree granted by any other 
Court is invalid and cannot be recognis- 
ed in England. Judged by this test. the 
Indian decree was invalid and could not 
operate as a bar to the suit brought in 
the English Court. In this view of the 
matter it was unnecessary for the Court 
to decide whether the Statute, which con- 
ferred jurisdiction upon the Indian Court, 
went beyond the powers of the Indian 
Legislature. The learned President, how- 
ever, discussed the question whether the 
Governor-General in Council was autho- 
rised by the Indian Councils Act, 1861 
to establish Courts having jurisdiction 
in India with power to decree the dis- 
solution of the marriage of persons not 
domiciled in India, and, having decided 
that the Indian Legislature had no such 
authority and that the Indian Divorce 
Act of 1869 was pro tantoinvalid, he 
declared that the decree granted by the 


(11) qon A.C, 517; 64 L.J. P. 0,97; 72 L, T. 
873; 11 R. 92 
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Chief Court did not have the effect of 
dissolving the marriage between the 
parties and that the husband was con- 
sequently, entitled to maintain his suit 
for divorce in the English Court. 

It seems to me that the bar alleged to 
have been created by the Indian "decree 
could have been removed at once by 
declaring that the decree was passed by 
a Court which, according tothe English: 
Law, was not competent to entertain the 
suit; and that the pronouncement on the 
validity or otherwise of the Indian Statute 
was not necessary to the decision of the 
case. It is to be regretted that there was 
no appeal against the judgment of the 
learned President, and the ónly course, 
which the Secretary of State for India, 
who was nota party to the case, could 
in the circumstances adopt was to ask the 
British Parliament to pass an Act to 
validate the decrees which had been 
granted by the Indian Courts. Accord- 
ingly the Indian Divorces (Validity) 
Act, 11 & 12 Geo. c. 18, was 
enacted which provides that decrees 
granted under the Indian Divorce Act . 
and confirmed or made absolute under 
the provisions of that Act for the 
dissolution of a marriage the parties 
to which were at the time of the com- 
mencement of the proceedings domiciled 


‘in the United Kingdom, and any order 


made by the Courts in relation to any 
such decree shall if the proceedings 
were commenced before the passing of 
the Act, beas valid and be deemed always 
to have been as valid in all respects ag 
though the parties to the marriage had 
been domiciled in India. This legisla- 
tion was necessitated by the doubt 
cast by the judgment in Keyes v. Keyes 
(10) on the validity of the Indian Divorces, 
but the fact that the Parliament decid- 
ed to legislate in order to validate the 
decrees granted in the past cannot be 
construed as implying an approval of 
the dictum in that judgment that the 
Indian Divorce Act went beyond the 
limits of the legislative authority of the 
Governor-General in Council. 

The observations of Sir Henry Dang, 
though they are, in my opinion, no more 
than "obiter dicta, are nevertheless entitled 
to very great weight, and it is, therefore, 
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our duty to examine the question whe- 
ther in enacting the Indian Divorce Act 
the Indian Legislature exceeded the 
authority conferred upon it by the British 
Parliament. For 
question we must turn to section 22 of 
. the Indian Councils Act, 24 & 25 Vict. 
c. 67, which so far as at present material 
ig in the following terms :— 

“The Governor-General in Council 
shall have power to make laws and re- 
gulations for all persons whether British 
or Native, foreigiers or others, and for 
all Courts of Justice whatever, and for 
all places and things whatever within 
the Indian Territories now under the 
dominion of Her Majesty ............ Provid- 
ed always that the said Governor-General 
in Council shall not have the power 
of making any laws or regulations ...... 
GR which may affect the authority of 
Parliament, or the constitution and rights 
of the East India Company or any part 
ofthe unwritten laws or constitution of 
the United Kingdom of Great Britain and 
Ireland, whereon may depend in any 
degree the allegiance of any person to 
the Crown of the United Kingdom or the 
Sovereignty or dominion of the Crown 
over any part of the said Territories”. 

Now, Sir Henry Duke observes that 
without the proviso "the enacting words 


which I have quoted, reading them in, 


their every day meaning, could not be 
deemed to warrant the making of laws 
by the Indian Government to interfere 


with the status of subjects of the Crown: 


not domiciled in India. The laws to be 
made are to be of local operation. The 
status of a citizen domiciled elsewhere 
is not a condition having losal effect in 
India, or local limitations. No one would 
suppose, I think, that the legislative 
authority created by section 22 could ex- 
tend to the making of a law which 
should affect the heritable capacity of a 
man resident in India in respect of land 
in England, or control his conduct 
in any matter of purely English concern. 
The proviso which I have read could 
perhaps be used to support an argument 
based upon ‘the maxim expressio unius 
exelusio est alterius; butif the terms of 
the proviso do raise a question of cgn- 
struction, the regult seems to me to be only 
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to refer back the enquiry to the principles 
on which the construction of Statutes 
depends. A Statute must be construed 
with due regard to its subject-matter 
and object, and the object of this Act is 
to provide for the Government. of India 
by laws binding upon persons and things 
in India. As between two possible con- 
Struetions, tLat which is conformable to 
international law as declared in our own 
Tribunals is to be preferred to that which 
would involve infringement of the rights 
of other communities." i 

It may be conceded at once that the 
Indian Statute has operation only within 
the Indian territories, and the Governor- 
General in Council has no authority to 
legislate for ‘persons and things outside 
the limits of those territories; but a 
Statute passed by the Indian Legislature, 
which is intended to have local opera- 
tion and binds persons so long as they 
are within the said territories, cannot be 
rendered invalid by the circumstance 
that the law which it has enacted is at 
variance with the English Law on the 
subject, or that the result ensuing from 
it may not be recognised by the English 
Courts. 'The Indian Statute is undoubt- 
edly binding upon the Courts and persons 
in India, a decree passed in pursuance 
of it has operation in India, and it is 
immaterial for the validity of the Statute 
whether the decree would or would not 
be recognised by a foreign Court. 

The scope of the legislative powers of 
the Governor-General in Council was 
considered by their Lordships of the Privy 
Council in the case of Empress v. Burah. 
(12). In delivering the judgment of the 
Privy Council Lord Selborne made the 
following pertinent observations :— 

“The Indian Legislature has powers ex- 
pressly limited by the Act of the Im- 
perial ‘Parliament which created it, and 
it can, of course, do nothing beyond the. 
limits which circumscribed these powers. 
But, when acting within these limits, 
it is not in any sense an agent or dele- 
gate of the Imperial Parliament, but has, 
and was intended to have, plenary 


(12) 4 ©. 172; 5 I. A. 178; 3C. L. R.197; 3 Sar. 
P. O. J. 834; 3 Suth. P. C. J. 526; 2 Ind. Jun 618; 
2 Sbome. L. R. 63; 2 Ind. Deco, (s. 8.) 110; (1878) 3. 
A, Q. 839 (P. QJ) l 
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` powers of legislation, as large, and of 
the same nature, as. those of ‘Parliament 
Wel. TT Sani Courts of Justice, 





2 necessity ciu that pee and 
the only way in which they can properly 
s0, is by looking to the terms of the 
instrument by. which, affiirmatively, the 
legislative powers were created, and hy 
whieh, nag gatively, they are restricted. 
M what has been done is legislation 
within the general’ seope of the ‘affirma- 
ti ye "Words which give the power, and 
it violates no express .condition or 
rerien by ‘which that power is limit- 
ed (in which eategory would, of course, 
be included any Act of the Imperial 
Parliament at yariance with it), it is not 
for any Court of Justice to inquire 
further,” or fo enlarge constructively those 
conditions and restrictions.” 
Phe Indian Diyoree Act falis within 
the, ‘ambit of the affirmative ‘words of 
section 22. of the Indian Councils Act, 
‘and ib is not even suggested that it 
violates. any express, condition or restric- 
tion by which the power conferred by 
these words i is circumscribed. The words 
confer. plenary power. upon the Governor- 
General i in Council to make Jaws of every 
description, and it is immaterial whether 
the laws so made do or do not affect 
tbe status of non-domiciled British sub- 
jects. The laws cannot, however, have 
operation beyond the limits of India, 
but they must be given full effect within 
those limits. It the Imperial Parliament 
had intended to prohibit the Indian 


Legislature from making laws affecting. 


the status of the British subjects domi- 
ciled in the Unitéd Kingdom, there 
would have been no difficulty in making 
this. ‘intention clear by means of ex- 
press words imposing that prohibition. 

dt ill be observed that the judgment 
in eyes y. . Keyes, (10) removes from the 
scope "of 
Go ernor-General in Ge 


CIS 


e ouncil only such 
laws afiecting status as are not in con- 
formity. iih the English Law. To use 
the language of Sir Henry Duke, “To 
create a jurisdiction in divorce Such as 
ig ‘exercised i in the Courts of this country 
Was, l have no doubt, within the powers 
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the legislative authority of the: 


usn 


conferred upon the Governor-General in 
EN hy the Fast India Councils ei 
0 1861 


nat "domiéiled within [p cored 2 


Tt appears that the Indian del would 
not .have "been held he inm 
valid, if it had laid down a is on ‘the 
subject of ‘jurisdiction in- conformity 
with’ that followed by. the English 
Courts. 

Assuming for the moment the cor- 
rectness of ihe próposition that the fate 
of the Indian Statute Rue üpon xs 


that: “until the year 
Matrinionial Causes Act, 90 & Pr "dot. 
c. 85, Was enacted, there was No Court i in 
Eugtand which could dissolve ‘a mar- 
rage. The ` "Ecclesiastical Gourts no 
doübt had jurisdiction in matrimonial 
thatters, but they never professed’ to 
dissolve the marriage bond. ‘They could 
grant only a E Separation which is 
sometimes caled divorce a mensa. et 


on ‘their “domicil. Phe’ 3 way to 
obtain ‘a divorce a vinculo matrimonii, 
which alone could seyer the matri nial 
tie, was to move the British: Parliament 
and to induce it to pass a’ private Áet to 
dissolve a particular marriage. 

In 1857 tbe Matrimonial Causes Act 
was passed by which jurisdiction in ali 
matrimonial matters was ‘transferred 
from the Church’ to the ‘Grown, ‘and. a: 
special Court called the" Gourt for 
Divorce and Matrimonial Causes was 
established. This ‘Court was not only 
empowered to exercise the old TUB: 





Vol. 81] 
| LEE V. LEE. 


tion of the Bicolsdiadtical Courts to grant 
judicial sëpäratioi; Which jürisdictión 
réstéd upon the residence of the partiés, 
bui was also authorised to dissélvée a 
iiüüriiàBe or, in other words; to giant a 
divorée å, WRealo. This was a hew 








funtion, but thé Statuté did not pte 
scribe an 
ii the matter of divorce a E and 
fet tt entirely td the Court to dedide 
whether its jurisdiction should depènd 
upon: eaa or  doriieil of any otier 





att ihe a : 

Cornie io the casé law on die 
Sübject, we find that it fas by no means 
Be e Consistent and that. ‘the. rule relat- 


` A time; The ‘earliest cäse Avhich 
requires consideration is that of Shiw-v. 
Gould (13). The questión arose Whether 
à foreign Court. was competent tó. dis iolve 
dí Eiglish ilatriagé (namely; à mart 
- which; whether celebrated, iñ Busland 
er élsésrhéré is entered into by partiés, 
of whom the Husband is at the time 
thereof domiciivd in England)... ous 
Housé of Lords decided that à foreig 
_ Pua has, authority to pronounce à 
Pad of diveréé in the vase of an 
English, marfiagé provided that’ the 
partió thereto are bond fide domiciled 
within the jurisdiction of Sich Tribunal 
At the time of the suit: This jüdgmen 
expressly - oveérrniléd. the opinion ‘expres- 
sed iñ Dolly's case (14) that an- Bia Bligh 
marriage could Hot be dissolved by a 
foréign Court, ft must be reniembéred 










that po v. Gould (13) dealt only with- 


the jurisdiction of foreign Ooüfts, and 
did not profess to eircümsoribe the 
jürisdiction of the English Courts by the 
same rigid rulé. Indeed, even as regards 
foreign Courts Lord Colonsay was 
inclined to go so far as to say, that 
residence for à considerable time, though 
nol amounting to domicil, would give 
those Courts jurisdiction to pronoundé à 
dééree of divoréé which would tot be 
ignored ih England. 


JIN (1868) 3 HL. 55; 37 L. J. Ob. 433; 18 L. T. 


Xio ABI) Wass, & Ry 537; 20. & E. Br; 87 
R, R. 249; 6 T. R, 1268, 
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" hécessary for me, 
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The next case in the chronological 
ófder, which has à bearing upon the 
qüéstion, is Wilson ý. Wilson (15), which 
was decided ih 1872. The partiés to the 
case Were müfriéd in Séotland, and sere 
also dorhiciled in that couhtry. both oa 
thé date of the marriage and also at the 
time of the comiüission of the imatri- 
inonial offence. The husband afterwards 
dGquiréd añ English démicil and then 
applied to. the, “English Court for, Ja 
divoreé. The wife, however 
Scotland and the question. for detetinina- 
tion Was Whether an English Court had 
jurisdiction to entertàin à stil for the 
dissoliition of the marriage, Lord 
Petizancé decided that the husband had 
acquited à domicil in England and that 
ihe English Court had consequently 
jürisdietion to pronounce à deciteé of 
divoréé -betiveen thé parties. Tt is tote- 
worthy that the judginent, While, cón- 
tainins dicta to thé affect that- jurisdic- 
tion in matrimonial eàusés should he 
eXérciBed by the Courts of ihe: country 
in Which thé parties are domidiled, did 
not énuünciate thé proposition that. rési- 
dence short of domicil, was not güffieiént 
to give the English Courts, Rue un 
tó dissolve à. “mattiage. The leatned 
Judge Ho doubt stated that the ineliha- 
tion “of his ‘own opinion was in faxout of 
ihe fale of domieil Büt he was careful 





ace 
in this country short of domicil, using 
that word m its ofdinary sense, will 
sive the Court jurisdiction over paities 
Whose domicil i8 elsewhere, is à quéstion 


^ 


upon which , thé ‘authorities are hot 


Gonsistént." Indeed, he made it abso- 
lutély clear that he was not expressing ani 
ópinion on that question beóauüse it di 
not arise in thre case. “it is not, however, 
says. the learned 
Judge, “to décide oh. this occasion 
whether mere résidencé, short of dómicil 
in this country is sufficient +6 found the 
jurisdiction of this Court, béeaugé I have 
áirivéd at the conclusion that the peti- 
tioner was at the commenc&ment Of this 
suit domiciléd in this cóuntty." I have 
considered it nécéssary to qudté, these 


. (45) (1872) 2 P. & D. a35; 41 LL J. Mat. 74; 97 L 
T. 351; 20 W. R. 891, 
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passages in extenso from the judgment in 
"Wilson v. Wilson (15) in order to show 
that: there is no warrant for the view 
that it was settled in 1872 that the 
jurisdiction of the English Courts rested 
only. on domicil and not on residence. 

- This was the state of the authorities 
"when the case of Niboyet v. Niboyet (16) 
came up for decision before the Court 
of Appeal in 1878. In this case the 


parties were French subjects and were 


domiciled in France. They resided for 
some years in England but did not 
acquire an English domicil. On these 
facts two of the Judges of the Court of 
Appeal decided that the English Court 
had jurisdiction to dissolve the marriage, 
as ‘the parties were resident within its 
jurisdiction. The third Judge, however, 
dissented from this view, and held that 
the only Court, which was competent to 
dissolve the marriage, was the Court of 
the country in which the parties had their 
domicil at the commeéncement of the 
proceedings ; and that the English Court 
. had, consequently no - jurisdiction to 
entertain the suit for divorce. 

The doctrine, upon which the majority 
of the Judges in Niboyet v. Niboyet (16) 
founded their jürisdietion, was apparent- 
ly followed by the English Courts during 
the following 17 years, for there is no 
reported decision during that period in 


which any dissent was expressed; and: 


it was not until 1895 that its soundness 


was impeached before à Court of law.’ 


The matter came up before the Privy 


Council in the well-known case of Le. 


Mesurier v. Le Mesurier (11). The parties 
to the marriage in this case had their re- 
sidence in Ceylon but they were domiciled 
in England. There was no Statute’ deal- 
ing with the question whether mere resi- 
dencé not amounting to domicil gave 
_ the Ceylon Court jurisdiction to dissolve 
their marriage, and their Lordships of 
the Privy Council, relying upon the 
general principles of private international 
law, ruled that the domicil for time being 
of the spouses affords the only true test 
of jurisdiction to dissolve their marri- 
age. 
It is true that the Courts in England 
: 1879) £ P; & D. 1; J ; 0: 
MU a | 2) E ; 48 L, J. P, 1; 39 L, T 480; 
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not being subordinate to the Privy 
Council were not bound to follow this 
exposition of the law, but we find that 
the English Courts have since adopted 
this rule and have expressly overruled 


.Niboyet v. Niboyet (16) vide Bater v. 


Bater.(17). 

The result of the above discussion is 
that though the view of the English 
Courts on the subject- of jurisdiction 
in divorce has not been uniform, the 
rule is now firmly estalished that only 
the Court within whose jurisdiction 
the married pair are domiciled, has juris- 
diction to dissolve theif marriage. This 
rule now furnishes the test by which 
the English Courts determine not only 
the jurisdiction of the foreign Courts 
but also their own jurisdiction. | 

Assuming for the sake of argument 
that the validity of the Indian Divorce 
Act. depended upon the question as to 
whether the rule contained. in it con- 
formed to the English Law on the subject, 
can we, in view of the history of the 
English Law as sketched ahove, say that 
the English Courts had, prior to the 
enforcement of that Statute, laid down 
in definite terms the proposition that 
only doniicil and nothing short of do- 
micil determined their jurisdiction in 
divorce cases? The only relevant case 
decided before 1869 was that of Shaw 
v. Gould (13), and while. it recognised 
the jurisdiction of a foreign Court to 
dissolve. an English ‘marriage between 
parties domieiled in the foreign coun- 
try,.to which the Court belonged, it 
did not repudiate the proposition’ that 
jurisdiction could also be founded upon 
residence falling short of domicil. Much 
less did it profess to limit the juris- 
dietion of the English Courts by the 
rule of domicil. That the law on the 
subject was uncertain was admitted in 
express terms three yearslater by Lord 
Penzance whose own inclination, how- 
ever, was strongly in favour of the rule 
of domicil. Indeed, six years after the 
judgment of Lord Penzance the Court 
of Appeal went even further and ex- 
pressly gave judicial recognition to the 
theory that residence was the test of 
(17) (1906) P. 209; 78 L. J. P. 00; 94 L. T. 838; 22 
L. R. 408, TA 
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jurisdietion, and this doctrine evidently 
remained in full force until 1895 when 
it was dissented from by the Privy 
Council in Le Mesurier v. Le Mesurier, 
(11). I am, therefore unable to hold 
that there was in 1869 any clear rule 
of the English Law, the non observance 
of which rendered the Indian Statute 
invalid. And if the Indian Statute did 


. not transgress the English Law as it 


Stood at the time of its enactment and 
was consequently not invalid at that 
time, can it be urged with any show 
of reason that it became invalid be- 
cause the English Courts have since 
adopted the rule by which jurisdiction 
is founded on domicil? 

There is, I think, no valid reason 
for supposing that the doctrine embodied 
in the Indian Divorce Act ran 
counter to any law which had been 
affirmatively laid down by the English 
Courts, and that the Act should be 
treated to be an invalid Statute. 

I have so far assumed that the 
Indian Legislature had no authority to 

enact arule governing jurisdiction in the 
matter of divorce which did not conform 
to the English Law on the subject, and 
that a Statute embodying such rule would 
bé invalid. But I donot think that there 
is any justification for such an assump- 
tion. While it may be conceded that, 
in order to produce a uniform result 
in a vital matter of this character, it 
is desirable that all civilised:countries 
should observe the same rule regard- 
ing jurisdiction, there is nothing to 
prevent one country from adopting a 
rule different from that followed by 
another country; and if a different rule 
has been laid down by the munici- 
pal law of a country, the Courts of 
that country are bound to .give effect 
to that rule irrespective of the con- 
sequences whieh may flow from it. The 
soundness- of this principle canfiot be 
disputed, and indeed it was recognised 
by the Privy Council inLe Mesurier v. 
Le Mesurier (11) the very judgment 
which is now regarded as the locus 
elassicus on the subject. “In order to 


sustain the competency of the present: 


suit," observed their Lordships, “it is 
necessary for the appellant to show 
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that the jurisdietion assumed by the 
District Judge of Matara was derived, 
either from some recognised principle 
of the general law of nations, or from 
some domestic rule of the Roman-Dutch 
Law. If either of these points were 
established, the jurisdiction of the Dis- 
trict Court would be placed beyond 
question; but the effect of its decree 
divorcing the spouses would not in 
each case be the same. When the 
jurisdiction of the Court is exercised 
according to the rules of international 
law, as in the case where the parties 
have their domicil within its forum, its 
decree dissolving their marriage ought 
to be respected by the Tribunals of 
every civilised country.” It may be 
mentioned in this connection that all 
European countries. are not agreed 
even now that jurisdiction in divorce 
should rest on domicil. For instance, 
the Italian Code, while refusing to 
recognise divorce in the case of Italian 
subjects, makes, so far as foreigners are 
concerned, personal capacity and juris- 
diction in divorce depend, not upon 
domicil but.upon allegiance or nationality. 
The following example will make my 
meaning clear. The husband and wife are 
Swedish subjects but they have their 
domicil in France. While domiciled 
in that country, they obtain a divorce 
from a Court in Paris. The divorce 
would be recognised as valid by the 
English Courts but not by the Italian 


- Courts. 


This divergence merely illustrates the, 
point to which I have already alluded 
that there is really no such thing as 
the Common Law of nations or of 
Europe on the subject of extra-terri- 
torial operation of rights, and that each 
country has its own rules on that suk- 
ject. These rules form part of the 
municipal law of the country and must 
be gathered from the statutory en- 
actments and judicial decisions which 
embody its municipal law. A refer- 
ence to the so-called Common Law of 
nations or to the law of ‘another coun- 
try is permissible only when the lex 
foridoes not furnish any rule govern- 
ing a particular case, and the Court 
then adopts the rule borrowed from 
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another system of law, not because it 
is bound to follow it, “but because it 
considers it to be reasonable and in 
consonance with the general principles 
applicable . tothe. facts of . the case. 
The rule ‘derives | its, authority, not 
from the circumstance that it originally 
forried | part of the comity of nations 
ór of jus gentium, .& phiase wrongly 
üsed by text- writers and even Judges 
when dealing with this branch of ihe 
municipal law, but from the fact that 
it has been adopted by the Court 
and lias consequently been incorporated 
into the laws of the country. 


Upon these considerations I . feel 
no Hesitation, in holding that if an 
Iüdian 4 Statute . .pr ovides a tule for 


the Courts in India are boünd to give 
effect to that rule and cannot discard or 
iiiodify it, becatise it does not conform 
tó the principles of the so-called jus 
genii or to the English Law on the 
subject. The function "ot the Courts is 
to administer the law a8 they find it, and 
not to modify it in the light of the laws 
of another country, or in ‘accordance, with 
their own notions df expediency. If the 
law is found to be Outof date or to lead 
to inconvenient results, then it is the 
duty of the Legislature to step in and to 

- introducé Buch. changés as may be deemed 
to be desirable or expedient. 

As I have already said, the Indian 
Divorce Act, which does not in any way 
trans@ress the limits imposed upon thé 
legislative authority of the Governor- 
Géneral in Council, coiitains å definite 
rule founding jurisdiction on residence 
. ahd that rile must be obeyed. 
Indian Courts have no other alternative, 
and they cannot allow themselves to be 
swayed. by. any consideration derived 
from a. comparative study of the laws of 
other countries or by any argument based 
upon inconvenience. -Tt must, however, 
be understood that: 
templàted by the Statute means or- 
dinàry residence, and not a mere tem- 
porary presence in a coüntry such as 


that of à tràveller, and that such residence . 


must be bona fide residence and not one 


acquired for a fraudulent or collusive - 


purpose. 
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ET 


"There can, at the same time; be no 
reasonable doubt that. the principle now 
‘adopted by the English. Courts is that 
jurisdiction in the matter of divorce 
depends upon the domicil of the . spouses 
at the tinie of the commencement of the 
proceedings, and that this. test is ap- 
plied by them in determining not only: 
the ‘jurisdiction of Íóreign Courts. but 
also their own juri&diction. It follows 
that a decree of divorce granted by 
a. foreign Court is invalid in England 
if the parties to the, marriage are at the 
time of divorce not, domiciled in the- 
country where the Court pronouncing 
the decree exercises jurisdiction. We 
may, therefore, take it that the Courts in 
England will not give récognition to 
the « decrees granted ay the Indian Courts 
to parties not domiciled in India. The 
decisions of the English Courts, no doubt; 
furnish some instances in which such 
decrees have been assumed to be valid, 
but the considered opinion is to the effect 
that these decrees having been pronounc- 
ed by Courts incompetent , to grant them 
cannot have operation, in England. This 
conflict of laws is bound to Tead to the |. 
scandal;. which was strongly deprecated 
by Lord Penzance in Wilson v. Wilson (15) 
that a man . and woman are held to be 
man and wife in one country and strang- 
ers in another.  Thescandalis not con- 
fined to their own personal relátions; 
but affects also the validity of a subse- 
quent marriage, entered into by either of 
the. parties, the legitimacy. of the issue of 
that i marriage, and succession to the prop- 
erty owned. by the parties to the second 
marriage. Indeed the second marriage 
could be treated by. the -English Courts 
as a bigamous marriage, and the' parties 
càn be „arraigned, before a Criminal, 
Court. These and other consequences 
which must result from .a conflict be- 
tween the two- systems of law are very 
serious» matters, and while they cannot 
influence the decision of the Courts, they 
must receive due consideration ,from 
the authorities who are responsible for 
amending the law. Indeed, there is 
now & diverg gence of. judicial opinion 
even among "the High Courts in India 
on the question | whether the Indian 
Statute recognises residence or domicil. 
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as the basis of jurisdiction, and it is 
obviously desirable. to put an end to 
this controversy.” If jurisdiction is to 


rest upon residente, steps should 
be taken to ensure "hat the Indian 
decrees will be recognised by the 


English Courts. 

- These matters do not; as I have 
stated, concern the Coutts whose duty 
is to 'enforcé the law asit stands. To 


the question submitted to us my reply 
is that the Court of the District Judge’ 


at Ambala has jurisdiction to dissolve 
the marriage between the parties. 


Sóéott-Smith,. J] agree with the 
learned Chief Justice that the Court 
of the District Judge at Ambala has 
jurisdiction to dissolve the marriage 
between the parties, In view of his 
exhaustive judgment I do not find it 
necessary to do more than state my own 
reasons very briefly. 

Two, questions arise which have been 
argtied before the Full Bench :— 

(1) Did the Indian Legislature when 
enacting the Indian Divorce Act of 
1869 confer jurisdiction on thé Courts 
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divorce even if their decisions, had no 
force outside British India. 

I proceed to consider the relevant 
sections of the Indian Divorce Act. 
Section 10 provides that “any husband" 
or "any wife" may present a petition 
upon certain grounds, The conditions 
and restrictions which bind a Court 
in the exercise of its jurisdiction are 
laid. down in section 2 which provides 
inter alia that “Nothing hereinafter 
contained shall authorise any Court to 
grant any relief under this Act, except: 


. in. cases where the petitioner professes 


in India to dissolve marriages between . 


E persons not domiciled in India? 
(2) Had the Legislature power to do 
so f 


The ‘effect of such a decree outside 
British India does not arise. In the 
eade of LeMesüviev v.. LeMesurier 
it was held by. the Privy Council that 


01) 


the. permanent :domicil of the parties. 


within the territory is necessary to give 
to its Oourts- jurisdiction. so to divorce 
Ja wincuülo.as.thàt its decree to that 
effect shall, by the general law of 
nations, possess extra-territorial autho- 
rity. At that time the Indian Statute 
was not considered by their Lordships 
and they did not lay down that the 
Indian Courts would not have jurisdic- 
: tion to dissolve marriages, but the 
result of their decision would certainly 
appear to be that such a dissolution 
would have no-extra territorial authority 
if the parties’ domicil 
than in India. Ifthe above two questions 
are answered in the affirmative the 
Indian Courts would, I conceive, be 
‘hound to adjudicate upón petitions for 


was elsewhere. 
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the Christian religion and résides in 
India at the time of presenting the 
petition.” The only restriction which 
it is necessary to consider for the 
present purpose is the one as to resi- 
dence. The petitioner must at the time 
of presenting the petition be resident 
in India. The word "resides" which is 
quite a simple one has no technical 
meaning and should, in my opinion, 
be understood in its ordinary meaning. 
I do not see how it can be under- 
stood to be equivalent to “is domi- 
ciled.": It was laid down in The Vestry 
of the Parish of St. John, Hampstead 
v. Henry Horace Powel Cotton (18), 
that the Courts are bound t0 construe 
a section of an Act according to the 
plain meaning of the language unless 
either in the section itself, or. in any 
part of the Act anything is found to 
modify, qualify or alter the statutory 
language, even if absurdity or anomaly 
he the result of such interpretation. 
I can find nothing in any other part 
of the Indian Divorce Act to modify, 
qualify or alter the plain meaning of the 
word "resides." It has been suggested 
that section 7 of the Act governs sec- 
tion 2 and that section 2 should be 
read subject to it. I fail, however, to 
see haw section 7 can be invoked for this 


purpose forit is clearly stated therein 


to be subject to the provisions contained 
in the -Act. I think that section 7 
merely means that in the exercise of 
their jurisdiction and in the trial of peti- 
tions before them the Courts should act 


(18) (1887) 12 A. C. 1; 56 L. J. Q. B. 225; 58 L. T. 
R. 505; 51 J. P, 340, 
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and give relief on principles and rules 
which, in the opinion of the said Courts, 
dre as nearly as may be conformable to 
the principles and rules on which the 
Court for Divorce and Matrimonial 
Causes in England for the time being 
acts and gives relief. I would, therefore, 
hold that the Act confers jurisdiction to 
hear the petition of a person who resides 
in India whether he be domiciled there 
or not. . vos 

The second question has been answer- 
'ed in the negative by the learned Presi- 
: dent of the Probate Division of the High 
Court of Justice in England in Keyes v. 
Keyes (10). His decision is, however, not 
binding upon the Courts in India. 
Powers of legislation were conferred 
upon the Government of India by the 
Indian Councils Act of 1861 to make laws 
and regulations for all persons whether 
British or native, foreigners or others, 
and for all Courts of Justice whatever 
and for all places and things whatever 
within the Indian territories. These 
powers: were considered by the Privy 
Council in the case of Empress v. Burah 
(12), where Lord Selborne seid -“ The 
Indian Legislature has powers expressly 
limited by the Act of the Imperial 
Parliament which created it, and it can, 
of course, do nothing beyond the limits 
which cireumseribe these powers......... 
euam ms The established Courts of 
Justice, when & question arises whether 
the prescribed limits have been exceed- 
. ed, must of necessity determine that 
question; and the only way in which they 
can properly do so, is by looking to the 
terms of the instrument by which, affir- 
matively, the legislative powers were 
created, and by which, negatively, they 
are restricted." Now, we find that full 
powers of legislation were affirmatively 
conferred upon the Indian Legislature 
by the Indian Councils Act, 1861, and 


the express conditions and restrictions ` 


are set out in the proviso to section 22 
of the Act and in sections 19 and. 24. 
There are no express restrictions in the 
Act or elsewhere against the making of 
laws to interfere with the status of sub- 
jects of the Crown not domiciled in India. 


This was the ratio decidendi in Keyses v. 
Keyes (10), but with all due respect I find 
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myself unable to agree with the decision 
of the question in that case. Jt does not 
appear that at the time when the Indian 
Councils Act was passed in 1861 there . 
was anything in the law as then adminis- 
tered in England which would lead us 
to suppose that there was any intention 
to fetter the Indian Legislature in the 
way suggested by the learned President 
of the Divorce Court. On the contrary, 
we find that in 1878, t.e., 17 years later, in 
the case of Niboyet v. Niboyet (16), it was 
held that residence within the jurisdic- 
tion was sufficient to empower the Courts 
to give decrees for divorce. .This deci- 
sion must no doubt be considered unsound 
in view of the case of LeMesurier v. Le 
Mesurier (11), but there was no amend- 
ment of the Indian Divoce Act thereafter ` 
in order to give effect, to the Privy Coun- 
eil decision. I would, therefore, hold that 
the powers conferred on the Indian Legis- 
lature by the Act of 1861 were not at ail 
exceeded in the passing of the Indian 
Divorce Act. 


LeRossignol, J.—I have had the’ 
advantage of reading the lucid and 
learned judgment of the Chief Justice . 
and find myself in complete agreement’ 
with it. Two points of law are- involved 
in this reference :— . 

(1) Does the Indian Divorce: Act, IV 
of 1869, confer jurisdiction on the Indian 
Courts to entertain petitions for the 
dissolution of their marriage from persons 
who satisfy the conditions laid down 
in that Act but have no Indian 
domicil ? : ; 

(2) If such a jurisdiction is conferred 
by the Act had the Legislature power. 
under the Indian Councils Act. of 1861 
to confer such jurisdiction ? 

My answer to both these questions is in 
the affirmative. 

With the further question what effect 
the Indian decree shall have in countries 
outside India we have no direct conéern. 
Prima facie the decree of a competent 
Court should be accepted at its face 
value in a foreign country and should 
be defeasible only on grounds which 
would defeat any foreign judgment, e.g., 
and this view has peculiar . 
force when the Courts of the countries 
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concerned derive their authority from 
the same fount. 

: What shall constitute an adequate 
foundation for the jurisdiction of its 
Oóurts is, I conceive, a branch of the 
‘municipal law of each country and not 
a matter to be regulated by International 
Law sometimes miscalled the jus gentiwm. 
Accordingly if the. Indian Legislature 


INDIAN 


acting within its powers has conferred - 


jurisdietion in respect of any matter on 
the Indian Courts, those Courts would 
be. guilty of a dereliction of duty. if 
they failed to exercise that jurisdiction, 
regardless of the fact that their decrees 
.may possess no extra territorial value. 


I have nothing to add to the demon- 
stration of the learned Chief Justice 
that the Indian Legislature was acting 
entirely within its powers in enacting 
the Indian Divorce Act and from that 
Act it is clear that residence and not. 
domicil was deliberately adopted by it 
as the basis of jurisdiction for its Courts 
in matters of divorce. To argue that the 
word “residence” as used in the Act must 
be interpreted to mean domicil whenever 
the English Courts recognise nothing 
short of domicil as the test of jurisdic- 
tion, and to mean mere residence when, 
if ever, the English Courts again revert 
to mere residence as the test of jurisdic- 
tion, is to. go counter to all recognised 
rules for the interpretation of Statutes 
and to rob language of all exactitude. 


In the case Keyes v. Keyes (10) we 
find a dictum: that the Indian Legisla- 
‘ture was not competent to base juris- 
diction.-in divorce on mere residence 
and that the Statute laying down that 
rule is pro tanto, ultra vires. But 
inasmuch as it is the rule of the English 
Courts to recognise no divorce decree 
pronounced by a Court of which the 
jurisdiction is not based on domfcil I 
entirely ‘fail to understand by what 
Jurisdiction the learned Judge was com-: 
petent to make a pronouncement upon 
the validity of the Act of.the Indian 
Legislature.. That judgment, though 
entitled to very great respect, is not 
a judgment of the Privy Council and 
consequently has no binding force upon 
the Indian Courts, | 


. foreign 
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Finally I concur in regretting the 
scandalous results of this conflict of laws 
and the incongruity arising from the 
refusal of one set of Courts to recognise 
the decrees of another set of Courts 
although both derive their authority 
from the same source. That Courts 
which are admittedly competent to 
deprive a subject of the Crown of his 
life should be held incompetent to 
alter his mere status appears to me to 
constitute a state of things verging on 
the ridiculous. This, however, is a matter 
which can be remedied only by the 
Legislature. 

My answer to the reference is that the 
referring Court has jurisdiction to 
entertain a petition for the dissoultion 
‘of the marriage of the parties. 

Harrison, J.—I agree throughout 
with the learned Chief Justice. 

Fforde, J.—Having had the privilege 
and pleasure of reading the judgment 
of the Chief Justice, I find myself in such 
complete agreement with most of the 
conclusions at which he has arrived that 
it seems unnecessary for me to record 
at length the’ judgment which I had 
myself prepared. 

The only question which we have to de- 
cide is whether or nota decree pronounc- 
ed by an Indian Court for the dissolu- 
tion of marriage of spouses resident but 
not domiciled in India is valid within 
the limits of that Court's jurisdiction. 

We are not judicially concerned with 
the extra-territorial validity of that decree. 
The reception which it may receive in a 
country depends upon the 
principles adopted by such country in the 
administration of its matrimonial laws. 
So far as England is concerned it is now 
quite clear that. the Courts will only 
regard a marriage as being validly 
dissolved when the decree for dissolu- 
tion is pronounced by. the Court of the 
domicil ; and acting on this principle the 
English Courts refuse to entertain a suit 
for divorce unless it appears that the 
domicil of the hushand is English at 
the date of the suit. If in the case of 
Keyes v. Keyes (10) the decree in question 
had been pronounced by the Court of a 
foreign country, using the term foreign 
‘in its political sense, all that the Court 
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need have enquired into was the matter of 
domicil. As soon asit appeared that the 


decree in question. had been pronounced . 


by a Court which was not of the country 
of the domicil, the English Court was 
bound by its rule of private international 
law to refuse to recognize that the status 
of the spouses had been altered outside 
of the territories of the country where the 
.decree was ‘granted. 


The Courts i in India, However though . 


they are the Courts of a for eign country 
forall purposes concerning the rules of 
private international law, have had their 
jurisdiction in matrimonial matters 
conferred upon them by an Act which 
was itself promulgated by an Act of the 
Imperial Parliament. It, therefore, 
became necessary in the case of Keyes v. 
Keyes (10) to consider whether the terms 
of Imperial Statute overrode the rule of 
law adopted by the English Courts. In 
other words, whether the Act of 1861 


enabled the Governor-General of India in’ 


Council to promulgate an Act giving 
jurisdiction to Courts in India to grant 
a decree of dissolution of marriage which 
the English Courts would be bound to 
recognize. 

The promulgating Statute only gives 
power to make laws for India; and the 
Indian Divorce Act of 1869, passed under 
and by virtue of that Statute, made 
residence and not domicil the test of 
jurisdiction in matters of divorce. But 
. at the time of the passing of the Indian 

Divorce Act there is no doubt that in 
England residence and not domicil was 
the test of jurisdiction, and consequently, 
in 1869, had this question arisen, the 
Courts in England could have had no 
ground for refusing to recognise the 


validity of a decree of these Courts based. 


on residence, as there was then no conflict 
between the law of India and the law 
of England on the question of jurisdic- 
tion in suits for dissolution of marriage. 

But since the decision in Le Mesurier 
v. Le Mesurier (11) the situation has 
changed. The English Courts from 


then onwards have by judicial authority ` 


adopted .domicil as the test of jurisdic- 
tion, while the Indian. Courts remain 
governed by the Act of 1869 which has 
hased jaka. on residence ; and a 
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conflict in this matter has thtié arisen 
between the laws of the two countries. 

The learned President in the eoursé of 
his judgment in Keyes v: Keyes (10) said . 
“ To create à jurisdiction in divorce suits 
as is- exercised in the Ooufts of this 
country (that is, Based on dorhicil) was, 
I have no doubt, within the powers 
conferred upon tha Governor-Genéral i in 
Council by the Hast India Councils Act 
of 1861." It may with equal force be 
said that to create a jurisdiction in 
divorce suits as was exercised in thé 
English “Court (that is, based 0n resi: 
dence), was likewise withi the powers 
conferred by that Act; dad it may be 
added that such a jurisdiction was in fact 
created by the Act of 1869 promulgated 
by the Governor-General ih Coitiicil by 
virtue of the powers 80 Gobferred uüpoóri 
him. How then is this jurisdiction taken 
away? t cannot disappear  sinijily 
because the jurisdiction now ëxeróised 
by the Courts of England is not süch as 
was then exercised by these Courts, 

The viéw of thé learned Président that 
thé Act of 1861 “does nöt warrant the 
making of a law to emfdivér Courts i in | 
India to decreé dissolution of the mar rriàgé 
of persons. not, domiciléd withiü théir 
jurisdiction " may be a correct statement 
of the law if we add the words * go as to 
affect their status as to marriage in thé 
country of their domicil.” The added 
words are in fact taken from áh tarle 


nam 


intended to confine his nen pens 
to determining. whether or notà dere. 
of the Indian Court based on residence. 


‘isto be regarded as valid in England. 


The full passage rung as follows : ii The 
principles’ enuntiated in Shaw v. Goüld 
(13) and in Le Mesurier v. be Mesurier . 
(11) seem to me to be material in the 
inquiry whether, upon the true constrüc- 
tion ‘of the Tinperial Statute of 1861, 
power is by that Statute conferred upon 
the Governor-General of India in Council” 
to legislate for British subjects tierély 
resident in India so as to affect their 
status as to marriage in the country of 
their domicil :’ 

The judgment in Keyes v. Keyes (10) 
has been assumed to nave decided- not 


"Vol. 8i] 
LEE V. LEE. 


only that a decree of an Indian Court 
based on residence only is invalid in 
England, but. ‘further that such a decree 
is ygid even in India. But the fact that 
an English Court refuses to regard as 
valid the decree of a foreign Court which 
is not based on domicil, "does not neces- 
sarily imply that the “English Court is 
thereby pronouncing the decree to be 
invalid within the limits of the foreign 
Court's jurisdiction. The English Court 
is not judicially - concerned with the 
‘effect of the decree within the local forum, 
‘any more than this Court is concerned 
with its effect outside of that forum. 

In Green v. Green (19), Gorell Barnes, 
J., said, “In my opinion the American 
decree was unjustly obtained against the 
petitioner, who never submitted himself 
to the jurisdiction of the American Court, 
and it was obtained on grounds which 
would not have entitled the parties to a 
decree in this Court. There is no case 
precisely in point ; but on the principle 
laid down in Shaw y. Attoreny-General (20), 
it is clear that though the decree of 
divorce may be treated : as valid in Ameri ica, 
this Court cannot recognise it as putting 
an end to a marriage which i is binding in 
this country—the petitioner being domi- 
ciled in Eng land". 

In Gillig ` v. Gillig (21) the husband was 
domciled in the State of New York, but 





obtained & decree of dissolution of his. 


marriage in the ‘Court of South Dakota, 
. where he obtained a domicil ina sense 
ch is recognized in ‘America but is 

ary In other 


what English Ce would ap as mere 
residence and not domicil. "In the State 
‘of New York (the place of the actual do- 
micil) the. decree of the Court of Dakota 
was recognized as valid. The plaintiff in 
thai case “having subsequently married 
an Englishman. “domiciled in England, 
broug ita petition in England for a ‘decla- 
ration that her subsequent mairiage was 
yalid. The Presidentof the Probate and 


" Q9 (sen. D. 89; 62 L. J. P. 112; 1 R. 507; 68 
i. T. 961; 4 591. 


(2 (86) 2 1 € D. 156; 39 L. J. P. 81; 23 L. T. 
2: 18 W. R. 1145. 
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Divorce Court found that the marriage 
was dissolved inthe State of Dakota, 
andthat it was recognized as dissolved 
in the State of New York, and upon those 
findings held that the marriage must be 
regarded as dissolved all over the world. 
In Bater v. Bater (17) the Court of Ap- 
peal considered the jurisdiction of the 


.Court of the State of New York to dis- 


solve a marriage contracted in England 
between persons domiciled in England at 
the time.of the marriage, the husband 
having subsequently abandoned his do- 
micil of origin and acquired a domicil in 
the State of New York. Among other 
matters which the Court inquired into 
was the proper construction of the New . 
York Code which governed proceedings 
of that kind. But the matter of domicil 
was regarded as being the determining 
factor in the case, going asit did to the 
root of the whole question of jurisdiction. 
On proof of the change of domicil, and 
of the jurisdiction of the American Court 
it was held that the decision of that Court 
governed the rights of the parties every- 
Where, 

Itappears from these cases that the 
English Courts will inquire into the 
jurisdiction of a foreign Court to grant 
a decree of divorce, ‘and ifit appears 
that the decree is that of the Court of 
the domicil, or is recognized by such 
Court, will regard the decree as binding 
in England. “But in any event it will 
deem the decision of the foreign Court to be 
effective within the limits of that Court's 
jurisdiction even in cases where it holds 
it to be invalid according to the princi- ` 
ples of English Law [Green v. Green (19)]. 
I apprehend that to hold otherwise 
would be tantamount to dictating toa 
foreign country the mode in which it 
should administer its municipal laws. 

Fhe English Courts apparently do not 
goas far as the Courts of Scotland in 
scrutinizing the jurisdiction of foreign 
decrees of divorce, for while the Scotch 
Courts will not admit a decree to be valid 
which is pronounced upon grounds not 
recognized as adequate by Scotch Law 
[In re Stirling, Stirling v. Stir ling (22)], 
the English Courts will recognize such 


E (1908) 2 4 ch. 344; 17 L.J, Ch. 717; 99 L, T, 
247. L.R 


702 | 
SHYAM PROSONO V. KESHAB CHANDRA.. 


decrees [Bater v. Bater (16)]. To this 
extent the rule of private international 
law adopted in Scotland differs from the 
rule in England. . 

The attitude of the English Courts to- 
wards foreign decrees of divorce is sum- 
marized in the judgment of Lord West- 
bury in Shaw v. Gould (13), where a Scotch 
decree was in question, in the following 
terms:— "The first essential for the vali- 
dity of a foreign decree is, that it should be 
pronounced by a Court of competent 
jurisdiction between parties...bona fide 
subject to' that jurisdiction ......... It is 
perfectly competent to the Courts in 
Scotland to fix a certain amount of 
residence as the condition for the 
exercise of its jurisdiction, and if that 
condition be fulfilled, it may proceed 
to pronounce a judgment that. will 
` be binding within its own borders; 
but that judgment cannot claim: extra- 
territorial authority unless it be pro- 
nounced in accordance with the rules of 
international public law." And again, in 


another part of the same judgment: “No 


nation ean be required to admit that its 
domiciled subjects may lawfully resort to 
another country for the purpose of evad- 
ing the laws under which they live. 
When they return to the country of 
their domicil, bringing back with them 
a foreign judgment so obtained, the Tri- 
bunals of the domicil are entitled, or even 
bound, to reject such judgment, as having 
no extra-territorial force or validity. 
They are entitled to rejectit, if pronounc- 
ed by Tribunal not having competent 

jurisdiction, and they are bound to reject 
` it, if it be an invasion of their own laws 
and polity.” 

As I read the judgment in Keyes v. 
Keyes (10) I do not, regard it as deciding 
that a decree of this Court is invalid 
within the limits of our jurisdiction in 
the eyes of English Law, but merely that 
it is invalid outside those limits. For 
the reasons given by the learned 
Chief Justice which I need not repeat, I 
am of opinion, that the District Court has 
jurisdiction to hear and determine the suit 
between the parties and cannot refuse to 
exercise such jurisdiction, even though 
the deplorable result of a decree will be, 
that the parties will be regarded as free 
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to marry again in.this province but may 
be proseeuted for bigamy in England 
should they contract a fresh marriage 
and take up'a residence in that country. 

Per curiam.—Our answer to the ques- 
tion referred to us is that the District 
Judge of Ambala has jurisdiction to 
entertrain the suit for the dissolution of 
the marriage between the parties. The 
record must now go back to the District 
Judge. 


Reference answered in the affirmative, 


K. 8. D. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 204 . 
or 1924. 

January 3, 1924. < 
Present:—Justice Sir Jwala Prasad, Kr., 
and Mr. Justice Kulwant Sahay. 
SHYAM PROSONO KATARI— 

APPELLANT | 
* versus z 
KESHAB CHANDRA RANA—DECREE-. 
HoLpER— RESPONDENT. 

Civil Procedure Code (Act V of 1008), ss. 58 (4), ` 
145—Arrest in execution—-Release on security—~ 
Surety, liability of—Failure to produce judgment- 
debtor, effect of —Decree-holder, whether can execute 
decree against surety. . 

The liability of a surety under section 55 clause 
(à) of the Oivil Procedure Code enures for the 
benefit of the Court as well as for the decree- 
holder. The Court accepting security may 
enforce it, failing which the decree-holder is 
equally entitled to enforce the same in any way that. 
may be open to him, for he is the ultimate 
beneficiary under the security bond. [p. 703, col. 2. 

In order to save the decree-holder from the 
trouble, inconvenience and expense of bringing a, 
suit to enforce the security bond, the Oivil Pro- 
cedure Code under section 145 gives him,a right and 
opportunity to enforce the bond jin execution pro- 
ceedings. [p. 704, col. 1.] | we 
- The execution proceedings referred to therein ara 
not in any way connected with the execution pro- 
ceedings in which the security bond was filed but it 
may be any execution proceedings. [ibig] 
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A judgment-debtor was arrested in execution of 
the decree against him but was released as a result 
of a security bond being executed by a surety to the 
effect that the judgment-debtor would apply to be 
declared insolvent within a certain time or would 
be produced in Court. The judgment-debtor's 
petition for being declared an insolvent was refused 
and the decree-holder applied to the Court for 


directing the surety to produce the judgment; ` 


debtor. Notice of this application was served 
on the surety but he neither produced 
.judgment-debtor nor appeared himself, and the 


execution case was struck off. The decree-holder ' 


then sought to enforce the terms of the security 
bond and proceeded to realise the decretal amount 
from the surety: 

Held, (1) that the dismissal of the execution case 
in which the security bond was filed did not dis- 
charge the surety from liability; [p. 704, col. 1.] 


Ajitulla Sarkar v. Nandoor Mahammad, 43 Ind. 
Cas, 464; 22 C. W. N. 919, Dedhraj v. Mahabir Pra- 
sad, 57 Ind. Cas. 303; 5 P. L. J. 417; 1 P. L. T. 604, 
Sundara Reddi v. Varadharaja Pillai, 34 Ind. Cas. 
407; (1916) 2 M. W. N. 273, referred to. 

(3) that the liability of the surety arose on ac- 
count of the failure of the judgment-debtor to ap- 
pear in Court after the insolvency petition was dis- 
missed; [p. 704, col. 2.] 

(3) that the bond was enforceable under section 
145 of the Civil Procedure Code in execution pro- 
ceedings against the surety. [ibid.] 


Appeal from an order of the District 


Judge, Manbham-Sambalpur, dated the. 


30th May 1923, reversing that of the 
Munsif, Chaibasa. 


Messrs. A. K. Roy and Sashi Sekhar 
Prasad Singh, for the Appellant. 
Mr. S. N. Bose, for the Respondent. : 


| JUDGMENT. 

Jwala Prasad, J.—There is no sub- 
stance in this appeal. The appellant 
executed a surety bond as a result of 
which the judgment-debtor, who was 
arrested in execution of a decree against 
him, was released. 

On the dismissal of the judgment- 
debtor to be declared insolvent, the 
. deeree-holder applied to the Court for 
directing the appellant to produce the 
judgment-debtor who was released. on his 
surety. Notice of this application was 
served upon the appellant and he was 
directed to produce the judgment-debtor, 
as appears from the order of the Court 
passed on .the 26th November 1920 
wherein the Court expressly states: 
“ Notice duly served on surety." The 
appellant failed to produce the judgment- 
debtor; even he himself did not appear 


INDIAN GASES. 


the . 


703 


in Court. The execution case was dis- 
missed. | » 


The decree-holder now seeks to enforce 
the terms of the security bond execut- 
ed by the appellant and has proceeded 
to realise the decretal amount from the 
appellant. 


The learned Vakil on behalf of the 
appellant contends that his. liability 
under the aforesaid surety bond ceased 
upon the dismissal of the execution 
case in which the surety bond was filed. 
In support of his contention he has re- 
lied upon the cases of Lalji Sahay v. 
Odoya Sunderi Mitra (1), Koylash Chandra, 
Shaha v. Christophored (2), Nivus Nara- 
yan v. Peari Dai Debi (3). All these 
cases were. considered in a later decision 
of the Caleutta High Court in Ajitulla 
Sarkar v. Nandoor Mahammad (4). The 
principle of this last case in the Caleutta 
High Court was adopted by this Court 
in the case of Dedhraj v. Mahabir Prasad 
(5), though in circumstances not very 
similar to those of the present case. In 
the same direction is the decision in the 
case of Sundara Reddi v. Varadharaja 
Pillai (6), 


Apart from the principle deducible 
from the decided cases, the contention 
of Mr. Roy does not seem to be support- 
ed by the plain wording of section 55 
clause (4) of the Civil Procedure Code. 
The liability of a surety under that 
section enures for the benefit of the 
Court as well as for the decree-holder. 
The Court accepting security may 
enforce it, failing which the decree-holder 
is equally entitled to enforce the same 
in any way that may be open to him 
for he is the ultimate beneficiary under 
the security bond. No doubt under 
the old Code of Civil Procedure some- 
times it used to be contended that the 
remedy of the decree-holder against the 


(1) 14C. 757; 7 Ind. Dec. (x. s.) 502. 

(2) 15 C. 171; 7 Ind. Dec. (x. sj. 698. 

(3) 21 Ind. Cas. 612. 

(4) 43 Ind. Cas. 464; 22 C. W. N. 918. 

(5) 57 Ind. Cas. 303; 5 P. L.J. 4175; 1 P.L, T. 


(8) 34Ind. Cas. 407; (1916) 2 M. W, N, 273. 
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surety was only by means ofa regular 
suit. In order to save the decree-holder 
from the trouble, inconvenience and ex- 
pense of bringing a suit to enforce the 
security bond, the present Code under 
section 145 gives him. a right and op- 
portunity to enforce the bond in ex- 
ecution proceedings. That section says— 


. “Where any person has become liable ` 


as surety— | : 
(a) for the performance of any decree 
or any part thereof, or 


(b) for the restitution of any prop- 
erty taken in execution of a decree, 
or | 

-(c) for the payment of any money, or 
for the fulfilment of any condition im- 
posed on any person, under an order of 
the Court inany suit or in any pro- 
ceeding consequent thereon, 

the decree or order may be executed 
against him, to the extent to which he 
has rendered himself personally liable, 
in the manner herein . provided for the 
execution of decrees, and such person 
shall, for-the purposes of appeal, be 
deemed a party within the meaning of 
section 47." . . l : 

The section is plain and does not need 
any comment. 

Therefore, if the appellant as surety in 
the present ‘case made himself liable 
for the performance of the decree or 
any part thereof, the decree-holder is 
entitled to enforce the bond by execut- 
ing the decree against him in execution 
proceedings. The execution proceedings 
referred to therein are notin any way con- 
nected with the exécution proceedings in 
which the security bond was filed but 
it may be any execution proceedings. 
- The contention of the learned Vakil that 
the liability of the appellant ceased 
with the dismissal of the execution case 
in which the bond was filed must, there- 
fore, fail. 

The next contention is that under the 
terms of the bond he was only liable 
in ease the insolvency petition was not 
filed on behalf of the judgment-debtor 
and inasmuch as in this case the judg- 
ment-debtor filed an insolvency petition 
which proved to. be abortive, the liabili- 
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ty. of the surety does not arise under 
the bond. This is not & correct reading 
of the surety bond. The. appellant’s 
liability arose on two conditions inde- 
pendent of each other, namely, (1) the 
failure of the judgiment-debtor to apply: 


for insolvency within one month and (2). 


his failure to present himself to ‘the 
Court on the direction of that Court.. 
The appellant's liability, therefore, arosé 
on account of the failure of the judg- 


"ment-debtor to appear in Court aftér the 


insolvency petition was dismissed and he 
was called upon to appear.” The bond ex- 
pressly recites that in the events afore- 
said the surety do promise to cause the 
judgment-debtor to be present in Court 
failing which “the decretal amount shall 
be realised” from him. Apart from sec- 
tion 55, clause (4) thé suxéty bond in it- 
self is a clear undertaking on the part 
of the appellant to produce the judgment- 
debtor in Court, failing which to pay 
the entire decretal amount. The bond 
is, therefore, enforceable under section 
145 in execution proceedings against the 
appellant. i 


We, therefore, agreeing with the view 
taken by the Court below; dismiss the ap« 
peal with costs. : 

Kulwant Sahay, J.—I agree. 
Appeal dismissed. 


^ 
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EMPEROR V. SHEO BARAN SINGH. 


ALLAHABAD HIGH COURT.. 
CRIMINAL APPEAL No. 806 or 1923. 
November 26, 1923. 
Present:—Mr. Justice Walsh and 

. Mr. Justice Ryves. 
EMPEROR-—PnosECUTOR 
e . Versus. 
SHEO BARAN SINGH-—ACOUSED. 

, Railways Act (IX of 1800), s. 101—Endangering 
safety of persons on railway—Duty of person in 
control— Setting signals—Negligence. 

Omitting to set the points which would pre- 
vent a train, after the signal has been given that 
the line is clear, from running into another train, 
is an act which endangers the safety of persons 


‘on either 5f the two trains within the meaning of: 


section 101 of the Railways Act. [p. 703, cols. 1 & 2.] 

The duty of a person in control at a railway 
station is first to give the fundamental orders 
regulating the arrival of a train, and secondly, 
but not less, to see that they are accurately carriéd 
out. [p. 706, col. 2.] 

When anorder has been given to set the points 
but the slide indicates that the points have not been 
set in accordance with the orders given, the person 
responsible for seeing that the orders are carried out 
must look into the matter and set it right before 
the arrival of the train. Failure to do so amounts 
to grave neglect, and the longer the interval that 
elapses the greater the neglect. In all countries 
special legislation on railway systems has always 
made offences relating to the safety of passengérs 
punishable with what may seem severity, and those 
who undertake duties of this kind must be made 
constantly aware of the heavy penalties visited 
upon serious neglect. [p. 708, col. 1.] 


Criminal Appeal by the Local Govern- 
ment, from an order of acquittal passed 
by the Magistrate, First Class, Mainpuri, 
dated the 16th June, 1923. 

The Government Advocate, for the 
Crown. 

Mr. G. W. Dillon, for the Accused. 

JUDGMENT.—We are of opinion 
that this appeal must succeed. With 
great respect to the Magistrate, -it is hard- 
ly worth while to follow him in his dis- 
cussion of the law. His findings of fact 
are these :—Sheo Baran Singh was meg- 
ligent from the very beginning. He did 
not check signals and points on’ coming 
to duty. He did not keep a diary (though 
it may be observed that hardly contri- 
buted to the accident) and did not check 
the setting of the points. The Magis- 
trate comes to the conclusion that these 
omissions did not in themselves endanger 
the safety of any person. We should 
have thought that omitting to set the 
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points, which would prevent a train, after 
you had given the signal that the line 
was clear, froim running into another 
train, wasan act which endangered the 
safety of the persons on either of tlie two 
trains. 

We do not propose, because it is well 
known to both partiés in this case, to 
yenture upon a discussion of the mechan- 
ical drrangements of the signals and 
points: They are devised to prevent acei- 
dents, but nothing can prevent accidents, 
and machinery, like men, is fallible. 
But the importance of the interlocking 
machinery is this. It is so arranged 
upon a kind of duplicate check and ba- 
lance system that the signal cannot be 
lowered for the through main line if 
the points axe set to loop. But if the 
points are set to loop and the signals 
come down, the Station Master is atonce 
warned that something is wrong with the 
machinery. His course is quite simple. 
He can supplement the defective machin- 
ery by human agency, put up all the 
signals, stop the train ànd.examine the 
points. A znechanical process which has 
gotouütoforder must be stopped. The 
Btation Master cannot see the points from 
the place at which he works the levérs 
which direct the work of the pointsman. 
But there is a check. before his éyes 


which is worked by the points as the 


pointsman executes the- order, and so to 
speak, confirms by a reply the due execu- 
tion of the order comminicated by the 
lever. To put it into plain English, the 
moment the person in charge of the 
levers pulls the lever to set the points to 
loop, hé has ready at his hands the means 
of knowing whether that order has been 
carried out. If, after he has pulled the 
points lever to loop, the slide of the 
points lever shows main, he has conclu- 
sive evidence either that his order has 
been disobeyed or that the machinery is 
out of working order. Now the evidence 
on both sides, after the collision which 
took place on this occasion, shows that 
it was in perfect working order. Tlie 
evidence of the witnesses of the state of 
things before the accident indicates a 
state of things suggesting that the 
machinery was out of order. Unless 
we are to draw the extravagant in- 
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s this’ -sfation to put the machinery 
into working order, there must be 
ssméthing wrong somewhere. We 


are satisfied that, possibly owing to a 
. change of plan due to a light engine 
whose movements were changed at the 
last moment, Sheo Baran Singh, the 
Assistant Station Master in charge of 
the levers at the occasion of this ac- 
cident, either neglected to discover that 
. the points slide was not working, or 

omitted to examine it before allowing 
the main through train to enter the 
‘danger zone. We are inclined to adopt 

Mr. Dillon’s primary contention. In 
the face of the bewildering contradic- 
tions, which this station staff have 
indulged in in the course of this case 
“with reference to the condition. of the 
signals, (if ignorance of the condition 
of the signals, which are provided for 
the safety of the public is an offence 
under this section, they all ought’ to 
be in jail) it is difficult, if not impossi- 
‘ble, to come to à satisfactory conclusion 
“as to exactly how the signals stood. 
There is great force in Mr.” Dillon's 
contention that it is almost impossible 
' to imagine that a responsible engine 
driver with experience behind him, and 
all the responsibilities of his own fami- 
ly as wéll his own life and safety, 
together with the fireman and possibly 
another assistant upon the coal plate, 
would approach. from a long distance 
“on a straight line, a home signal 
whilé it was at danger and deliberately 
pass it without troubling to see whe- 
ther it ‘was up or down. This is 

extremely difficult to believe, and the 

difficulty becomes ten times greater if 
ive are asked to believe that, not only 
the home signal, was at danger in full 
view of the man on the engine, but 
: that both the outer, the warner and 
the distant signals were also at danger 
and had been passed by him. The 
probability, therefore, is that the signals 
were down. Whether all were | down 

or some were down, it is ‘almost im- 

possible to discover. Thé Sub-Inspector, 
“who arrived shortly afterwards, says 

that the outer and warner signals were 
down, but the home signal. was up. 
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Three of the employees at the station 
agree with this. The Station Master 
at- Shikohabad, who went on an engine, 
and who was the first to arrive, sug- 
gests that they were all down, because 
the through key was ont of the frame 
and inthe possession of the Station 
Master. The driver of the stationary 
train says they were all down, and the 
other Assistant Station Master says 
the same thing. The guard of the 
stationary train on the other hand, who 
was in close touch with Sheo Baran 
Singh at the time of the accident, says 
that the home signal was up. But there 
is not the slightest doubt that the 
points at the loop were set for the loop 
and that they had heen set for many 
minutes before the arrival of the train 
which caused the collision. The Station 


` Master had ample interval of time to 


enable him to take stock of the position. 
To do that is his unchangeable hourly 
duty. Itis the A.B. C. of his office. 
There is a rule which requires him to 
check the setting .of the lcop line, 
which the Government Advocate has 
read to us. But it does not require a 
rule. Many people would do their 
duty much better if they used their 
heads more and printed rules less. 


` The duty of a person in control at a 


railway station is first to give the 
fundamental orders regulating the ar- 


.rivalof a train, and secondly, but not 


less, to see that they are accurately 
carried out, and when this man gave, 
as he must have given the order to 
set the points to the loop, it was his 
duty to see that the -slide , indicated 
loop. The longer the interval which 
elapsed, ‘the greater his neglect. If it 
indicated main, he knew -perfectly well 
that his order had not been carried out, 
or that the machinery was defective. 
The Government Advocate has pointed 
is provided 
for the purpose, would also have shown 
loop. The defence suggested that the 
train standing in the loop covered the disc. 
All that he had to do, if his slide was 
not working correctly, was, as the Govern- 
ment Advocate had pointed out, to walk ` 
down the platform and look at the dise 
or to go across through the train and 
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look at the disc at the other side, and 
if he still remained in doubt, to walk 
down to 'the pointsman and ascertain 
for certain. These latter. considerations 
are really superfluous. We are satisfied, 
as far as it is possible to bein a case 
of this kind, that the slide was work- 
ing in connection with the points per- 
fectly. That view is borne out by a 
statement which does not seem—even if 
the witnesses Putto Singh and others 
have embellished their evidence in order 
. to protect themselves—to have been a 
statement invented for the purpose of 
this case: It isin the evidence of Putto 
Singh towards the end of his examina- 


tion-in-chief in the course of a natural . 
story, and it does not appear to have, 


been dragged in into an imaginative ac- 


count for the purpose of making a point - 


which was not very clearly made by 
the prosecution or appreciated by the 
Magistrate. Something or another, pos- 
sibly, as Mr. Dillon says, the hullabaloo, 
induced the Assistant Station Master to 
come out. The witness says that he 
raised the outer and warner signals. 
As they were found down, and every- 
body says that they were down after 
the accident, the probability is that he 
tried to raise them, but if the machin- 
ery was working properly he could not 
do so. But he tried. to reverse the 
points lever, which we understand to 
mean set back the points to free the 
loop from the through main. He could 
not do so, because it was locked. He 
went inside to get the key and mean- 
while the collision took place. But the 
point is, what was it which induced him 
to go.straight to the.levers to reverse 
‘the points on coming out after hearing 
the hullabaloo, if he had not -some indi- 
cation that the points were set to ldop? 
That he appreciated to the full, at the 
moment of the accident, that this was 
the fatal piece of evidence which might 
be used against him is quite clear 
from one of the witnesses he called in his 
own defence.. The guard in charge of 
102, the stationary train, had reached the 
platform some few minutes before the 
accident and. he says that Sheo Baran 
Singh showed him (it must mean after 
the accident) that the train key was 
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with him and the slides were showing 
main. There the defence let the matter 
rest. If the slides showed main when 
admittedly the lever had been worked 
for the purpose of setting. loop, the 
failure to act upon a defect in’ ‘the 
working of the machinery was itself an 
act of grave neglect. The human in- 
tellect does not think things out in detail 
when doing daily work, butas illustrat- 
ing the importance of the performance of 
that duty, one may suppose that a man 
is taken witha fit and falls in a dead 
faint when in charge of a position like 


-this and another man comes to take his 


place. The slides are showing main. 
The man, who has fainted, knows that 
they.ought to show loop and the points 
are set to loop. Who is going to tel] the 
‘new man, who arrives upon the stene, 
that the machinery is not working and 
that main represents loop. m 

. Finally, the defence has made an effort 
to throw the blame partly on to thé points- 
mah, and partlyon to the man” Ghariba 
who is supposed to have worked the 
signals. We have dealt with the ques- 
tion of the failure of the poirttsman. If 
he failed ‘in his duty, it would be indicat- 
ed on the slide. In substance, the accus- 
ed never attempted seriously to deny 
that he was responsible for having the 
points set and the signals lowered. He 
was asked by the Magistrate whether he 
had satisfied himself on both points, and 
he said yes. Jaswant Singh, the other 
Assistant Station Master, says that Gha- 
riba was working the lever frame, but 
that the directions were being given by 
Sheo Baran Singh. The guard again 
desiring to assist the Assistant Station 
Master says that the AssistantStation Mast- 
er was four minutes on the platform before 
the accident and that the signal-man was 
working the lever. He says that Sheo 
Baran Singh was near him. It was 
obviously his duty, and it was a paltry 
position to take up, to shift his responsibl- 
ity upon a man under him and a man 
medically unfit for his duty. It is not 
our business to describe exactly the 
sequence of events and to illustrate how 
this accident’ could have happened, so 
long as weare satisfied that it did hap- 
pen, and that it might have -heen pre- 
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vented by the exercise of due precau- 
tions on the part of Sheo Baran Singh 
in having the loop line points set back 
to main. Mr. Dillon is quite right in 
saying that probably the signals "could 
not have been lowered while the points 
were set to loop. It is just possible that 
by some break in the machinery, the 
check did not work. We have dealt 
with that poiut, and if it did not work, 
the Station Master was well able to ascer- 
tain the fact. But we are not so satis- 
fied, and no, evidence was called to 
prove, that if the outer signal had first 


been lowered at the time when the line. 


clear was giyen, that the loop could not 
be subsequently operated. Itis equally 
speculative but it is not improbable 
that after the “lineclear” had been given 
some half an hour before the accident, 
the changé of plan by which the light 
engine was sent on to the siding—and 
this at any rate was quite recent—may 
have led to the points béing set to 
loop and for the operation to have. been 
successfully performed without altering 
the signals. It is a case involving danger 
to the public, and not merely to the 
public but what is ‘even more import- 
ant, to the men themselves working on 
. the railway, who are entitled to look to 
their colleagues for the care which they 
themselves exercise, so that they may 
go about their daily duties with a sense 
of security, One is conscious of the 
failure in the performance of one's 
own duty and every body is Hable to 
make mistakes, hut in all countries special 
legislation on railway systems has 
alw ays made offences of this kind punish- 
able with what may seem severity 
and these who undertake duties of 
this kind must be made constantly 
aware of the heavy penalties visited upon 
serious neglect. This man has lost his 
post and no-doubt the conduct of his de- 
fence has. been a burden to him, but we 
cannot, under the cixcumstances, do less 
than -to sentence him to one year's simple 
imprisonment with the alternative that 
he may reduce it tœ six months by a 
payment. of a fineof Rs. 250 amd each 
month except the last of this. may be 
reduced by a payment of Rs. 40. The 
last will have to be Rs. 50. Any diff- 


INDIAN CASES. ; os 


culty in carrying out this orde 
communicated to this Court. 
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PATNA HIGH COU 

CRIMINAL REFERENCE No. 52 

June 24, 1924. 
Present:—Mr. Justice Kulwa 
In the matter of SIRKAWAT 

AND OTHERS—- 

versus 
BUJHA SINGH AN» ort 
Criminal Procedure Code (Act V of 
—Final order when can be made—l 
seeren of right. 

No order can be passed under sectic 
nal Procedure Code, unless the Mag 
to a finding that the right has been ex 
in the period specified in the section. 

Therefore, in absence of such find 
order under section 147 cannot be ma 
Grant v. Padarath Jha, 61 Ind. Cas. 
T. 364; 22 Cr. L. J. 463, followed. 
Reference by the Sessior 
Shahabad, dated the 21st May, 
Mr. Binda Chala Prasad | 
support of the Reference. 
Messrs. N. K. Banerji ar 
Verma, against the Reference. 


JUDGMENT.—This isa 
made by the Sessions Judge of 
recommending that the order 


the Sub-Divisional Magistrate 


ram under section 147 Crim 
eedure Code may be set 

appears that proceedings und 
147 were initiated on a poli 
dated the 3rd November, | 
ceedings were drawn up on 
November, 1923. The dispu 
regards the right of the first 
tak water from a reservoir i 
809, through a water passage . 
two. Ahars Nos. 931 and 948, i 
irrigate the lands lying to 

and east of the village She 
second party has taken settle 
portion of plot No. 809 which : 
in the record of rights as ghe 
from the landlord and he has | 
thereon. 
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» first party is that the 
| obstructed the passage 
m the reservoir 809, so 
nnot he taken from that 
ithe passage, plot No. 
hars 931 and 948. 

arty'’s case is that the 
' taken from plot No. 
assage 811 as alleged 





































b-Divisional Magistrate 
the water from the 
to be taken to the 
through plot No. 811; 
jing in the judgment 
ivisional Magistrate 
been exercised by 
i three months next 
of the inquiry; or 
reisable only at 

particular occa- 
been exercised onm 
pron the last of 
section 147 no 
s the Magistrate 
right has been 
pd specified in 


ould be set 
agree with 
finding that 
within the 
7, the final 
be main- 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 400 or 1923. 
January 3, 1924. 
Present:——Mr. Justice Greaves and 
Mr. Justice Panton. 

BHOLA NATH MITTER-—AccUsED— 
APPELLANT 
versus 
EMPEROR —RESPONDENT. 

Hindu Law—Bengal School —Kayasthas, position 
of- Marriage between kayastha and dome, whether 
valid. 

Jt is well-settled law in Bengal that kayasthas 
are treated as sudras, A dome is also treated asa 
sudra. [p. 710, col. 2. 

Biswanath Pas Ghose v. Shorashibala Desi, 86 
Ind Cas. 590; 48 C. 926; 25 C. W. N. 639, Muthu- 
sami Mudaliar tv: Masilamani, $ Ind. Cas. 49; 33 M. 
312; 7 M. L. T. 17; 29 M. L. J. 19. and tsita Mohan 


Ghose Houtik v. Nerode Mohan Ghose Moulik, 33 


Ind. Cas. 127; 20 C. W. N. 901, followed. 

A marriage. between & kayastha and a dome is 
valid under Hindu Law, if performed with due rites. 
{p. 711, col. 1.) 

Upoma Kuchain v. Bholeram Dhubi, 15 ©. 708; 
13 Ind. Jur. 108; 7 Ind. Dec. (N. 5.) 1035, referred to. 

Appeal against the conviction passed 
by the Honorary Presidency Magistrate, 
Calcutta; dated the 9th July, 1923. 

Babus Manmatha Nath Mukerji and 
Satindra Nath Mukherji, fox the Appellant. 

Messrs. B. L. Mitter amd Æ. K. Bose, 
for the Crown. : 

JUDGMENT. 

Panton, d.—The appellant Bhola 
Nath Mitter hes been convicted by 
Mr. Rajendra Nath Roy, an Honorary 
Presidency Magistrate, of offences 
punishable under seetions 497 and. 498, 
Indian Penal Code. It is found that 
he enticed or took away ome Sikhar 
Basini Dasi alias Susila Bala Dasi ælias 


.Benu, whom he knew or had reason 


to belive to be the wife of Aprokash 
Chandra Ghose with intent to have illicit 
intercourse with her; and that between 
September 1922' and the 24th October, 
7922 and again between the l5tli Nov- 
ember, 1922 ‘and the 29th December, 1929 
he committed adultery with her. There 
is evidence that Aprokash is by caste a 
kayastha and Susila a dome ; the learned 
Magistrate has dealt with tlie ease on this 
footing and these facts are not now dis- 
puted. Susila, however, in spite of this 
umble origin, appears te belong to 
mily of some wealth and the defence 
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set up by the appellant in the Court 
below was that a false charge had been 
brought againt him in order to defeat his 
efforts to secure for Susila a legacy of 
s 50,000 due to her under her mothter's 

ill. 

For the appellant it has been urged 
that Aprokash and Susila were not validly 
married ; that the fact that she-was taken 
from the custody of her husband or from 
a person having.care of her on his be- 
half and the subsequent. adultery have 
not been proved; and that the charge, 
so far as it related to the offence of adul- 
tery, was defective in form inasmuch as 
the precise dates of the alleged adultery 
were not ‘specified and, instead, it was 
only charged to have been committed 
between the dates just now stated. 


It will be convenient to deal in the 
first-place with the latter contentions. 


Thereis ample evidence that in Sep- 


témber.1999, Susila was, with the assent 
of Aprokash, living in the house of her 
brother. Kristo Lal, that she left this 
house and was seen by a motor car driver 
at Chandernagore Railway Station in the 
company of Bhola Nath. Aprokash and 
Kristo.Lal.say.that they searched.for the 
pair but did not discover their where- 
abouts until December. "They were trac- 
ed to.a: house in Tagore Castle Lane, 
where, according to the evidence, Susila 
had been living since September and had 
been visited by Bhola Nath. The evi- 
dence as to their conduct there fully jus- 
tifies the inference that sexual inter- 
courses-occurred during the periods speci- 
fied: in- the charge. It was clearly impos- 


sible; in circumstances such as these, that . 


particular dates could bé assigned in the 
charge for the intercourse alleged. and 
we are satisfied that the manner in which 
the charges were framed was, in the 
circumstances of the present case, in full 
compliance with what the law requires. 

: There can -beno doubt upon the evi- 
dence that a regular. form. of marriage 
was gone through by the parties in the 
presence of the appellant in French 
Chandernagore and that this marriage 
was registered officially with the local 
authorities. But the question raised ir 
appeals, and this is the main question, i 
whether the marriage is one which is valj 
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under Hindu Law. The 
trate has dealt with this 
footing that both partie 
their union is in this resp 
not disputed before us 
between members of 

castes.are valid under 
But it is urged that thi 
contrary to law both b 
as a kayastha, is above a 
asa dome is’ outside 

Both branches of this a 
have been put forward 
ed Magistrate; and i 
he has relied on the 
Court in Biswana 
Sarosibala Dasi (1) a 
Muthusami Mudali 
respectively. In th 
held, following t 
Mohon Ghose Mo 
Ghose Moulik (3), 
be taken, as the 
the 


in this Court.” 
to show us that, 
sion but I am 
subject is nov 
Province is c 

In support 
contention M 
dome is not 


t 
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BHOLA NATE. only between equals ” 
. The case of ites of Hindu Law). The 
second party hition of the community is 
of the water fid, and intercourse with its 
that the water crecated. But this carries 
reservoir throug further ; and I am not 
SIL, to the two Ay that the restriction 
.. The second frriage is such as would 
Water was nevenion, otherwise regularly 
809 through the 


Hiat the present day. On 
by the first party.here is distinct authority 


The learned Suhpport the view taken by 


has found that ‘trate, though, it is true, | 


reservoir 809 usedican find, relates direct- 
Ahars 931 and 948:munity. The learned 
but there.is no finds to hold that the case 
of the learned Sub-laliar v. Masilamani 
that this right hasart below has relied, 
the first party within inasmuch as it pro- 
before. the institutionorrect assumptions: 
if this right is exo & member of the 
particular seasons or ona sudra, and (2) 
sions, that theright has \arriage is for the 
the last of such seasons 4 the second point, 
such occasion. Under ee to the con- 
order can be passed unles. 

comes to a finding that th 
exercised within the peri om valid not 


the section. The learned gustom and be- 


is of opinion that this defeci the caste but : 


ment of the learned Sub-Divinformity wit 
trate is fatal and the order sIjrohibit marri- 
aside upon this ground. IWno are not 
him that in the absence of a 3” 
the right has been exercised 0inion of the 
periods specified by section I4 at pages 346 
order under section 147 cannotled on ample 
tained. This was the view takelon of this 
Court in Mr. Grant v. Padarath, Bholaram 
The result is that the order of tere of par- 
edSub-Divisional Magistrate is sePheld the 
_it will of course be open to \ Persons, 
initiate fresh proceedings if th 
still an apprehension of a breaeh however 
peace. ‘hick, a 
K. 8. D. Order set asi Sard- 
(1) 6L Ind. Cas. 817; 2 P. L. T. 361; 22 Gr, 1 COD- 


Vh them ; let their trans- - 
nfined to themselves, and - 


udgment of San- : 
356, where he 
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Greaves, J.—I agree with the judg- 
ment which has just been delivered. 
Susila was married to Aprokash Chandra 
Ghose according to Hindu rites and pre- 
sumably before her marriage had lived 
as a Hindu. I think, therefore, that, al- 
though she was a dome by birth, she 
must be taken tobe a sudra, and upon the 
authorities referred to, by my learned 
brother, it would appear that marriages 
between different sub-divisions of the 
sudra caste are valid. Upon the authori- 
ties it does not appear that ifa marriage 
is otherwise valid it becomes invalid 
because it is opposed to the usages of the 
community and is not recognised by 
them as valid. . 

K.-S. D. Appeal dismissed. 


ALLAHABAD HIGH COURT; | 
CRIMINAL Revision No, 425 or 1993. 
November 15, 1923. 
Present:—Mr. Justice Stuart, 
EMPEROR—Prosecutor 
versus 
KAMLA PATI—Ov»rosrrg Parry, 

Forest Act (VII of 1878), CA. IV, ss. 29, 32— 
“Protected forest" declared to be “reserved forest” 
— Reservation, cancellation of, effect of - Land 
whether becomes “protected forest.” 

Whore land which is “protected forest” is 
removed from the category of “protacted forest” 
and is declared to be “reserved forest" end the 
reservation is subsequently cancelled by a 
notification, the effect of the notification is to 
restore the status cf the land to what it was 
before, thas is to say, it again becomes “protected 
forest.” . 

Criminal revision from an order of 
the Distriet Magistrate of Naini Tal 
dated the 17th of July, 1923. i 

Mr. H. C. Desanges, for the Applicant. 

Mr. R. Maleomson, The Assistant 
Goverment Advocate, for the Crown. 


JUDGMEN'T.—It is not necessary 
to go into this application at great 


63: med length. In the United Provinces Gas 

. of 16th of September, 1999, "Due Y 

tis- page 1016, there is'a Notification (No. 
. 889 XIV—25) by which 713 acres in 
) Fatti .Ramgarh Malia Juthia  villaee 
: were disforested aceording to principles 
| va 
h 
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EMPEROR V. JAMALDI FAKIR. 
Stated in paragraph 24 (5) of the Griev- 
pices Committee report. It was a 
block of forest of less than 2 square 
miles which was added to the Reserves 
by the 1911—1917 Forest Settlement. 
On the facts as stated by the District 
Magistrate of Naini Tal, this particular 
area had formerly been ‘ ‘protected forest" 
within the meaning of Chapter IV, Act 
VII of 1878, and in 1916 it had been 
removed from the category of “pr otected 
forest” and placed in the category of 
“reserved forest.” The learned counsel 
for the applicant urges that on the 
passing of the notification it became 
either “village forest," or land in no 
way subject to the provisions of Act 
VIL of 1878. I agree with the learned 
District Magistrate that the effect of 
the notification was to restore the 


status of the land to what it was þe- 
fore, t, e. it again became “protected 
forest." Therefore, the provisions of 


sections 29 and 32 would apply to it 
and the conviction is a good one. I 
sec no reason to interfere with the 
sentence and dismiss this application. 

Z. K, Application dismissed. 


CALCUTTA HIGH COURT. 
Jury REFERENCE No. 41-or 1993. 
August 8, 1923. 

Present :—J ustice Sir Thomas Richardson, 
Kr., and Mr. Justice Suhrawardy. 
EMPEROR—ProsecrrTor 
Versus 


JAMALDI FAKIR AND OTHERS—ACCUSED. 
Criminal Prozedure Code (Act V of 1898), s. 307 
—Sessions trial—Reference to High Court—Proce- 
dure—Verdict, when to be reversed—Evidence Act 
' (I of 1872), gs. 114 ill. (b), 188 —Approver, statement 
of, conviction based: on—Corrobor ation—Practice. 
Where areference is made tothe High Court 
under sastion 397 of the Criminal Procedure Code, 
it is the’ duty of the High Court to consider the 
ovidease on the record as it stands, to weigh the 
r33p23 ative opinions of the Sessions Judge and the 
Jury, and thea to form its own conclusion. When 


this process has been carried out and the opinions 
of the Jidge aud Jury have baen measured, in the - 


reaulk th verdict of the Jury should stand unless 
tha evidenca and the opinion of the Judge show. 
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` convict upon such evidence; 


[1994 .” 


clearly that it is wrong and that in the pps d 
of justice it ought to be reversed. [p. 713, col. 2 
p. 714, eol. 1. 

Queen. v. Sham Bagdee, 13 B. L. R. App. 19; 20 
W. R. 73 Or, Emperor v. Sheikh Neamatulla, 21 
Ind. Cas, 156; 17 ©. W.N. 1077; 14 Cr. L. J. 556, 
referred to. 

The unoprroborated evidence of an accomplice is 
'admissible in law. It is, however, the duty of the 
Judge to warn the "Jury of the danger of con- 
vieting an accused person on ‘the uncorraborated 
testimony of an accomplice or accomplices, and, in 
the discretion of the Judge, to adyise them not to 
but the J udge should 
point out tothe Jury that it -is within their legal 


province to convict upon such unconfirmed 
evidence. [p. 713, col. rt : 
Rex v. Baskerville, (1516) 2 K. B. 658; &86L J. 


K. B. 28; 115 L. T. nos 80 J. P. 416; 60 S. J. 696, 
relied on. 

Reference made by the Sessions J udge, 
Pabna and Bogra. 

Babu Hei amba Chandra Guha, for the. 
Accused. 

Babu Surendra Nath Guha (Junior ` 
Government Pleader), for the Crown. 


JUDGMENT. 
Richardson, J.—In this case nine 
accysed persons were tried by the Ses- 
sions Judge of Pabna and Bogra anda 
Jury on charges of dacoity under sections 


. 395 and 396 of the Indian Penal Code.: 


The J ury in some cases unanimously and 
in ‘some cases by a majority found all 


-the accused guilty of the offences charged. 


The learned Judge accepted the verdict 
in the eases of four accused whom by 
his judgment he convicted and sentenced. 
In these cases there is no ground for 
our interference and the appeal from the 
convictions and sentences must be dis- 
missed. 

As yegards the other five accused, 
Jamaldi “Fakir, Kafiraddi Fakir, Kud- 
ratulla Malik, Hakoo Mandal and Ainulla, 
the learned Judge disagreed with the 
verdict of the Jury on the ground that 
as against these accused the only evidence 
was the uncorroboratéd testimony of an 
accomplice who had accepted a tender of 
pardon and was examined as a witness 
at the trial. Being of opinion that 
these five men should he acquitted, the 
learned Judge referred their cases to 
the High Court under section 307 of the 
Criminal Procedure Code. Now, the 
learned Junior Government Pleader 
appearing for the Crown has conceded 
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that the evidence against these men is 
confined to that of the approver. 
stolen property was found in their houses 
nor is there any independent testimony 
. which implicates or tends to implicate 


them individually in the commission of 


the offences charged. 


In his letter of reference, the learned 
Judge says that the evidence of the ap- 
prover 
conviction of these 
not an accurate statement. It is 
clear, however, from the learned 
‘Judges charge to the Jury that 
the law on the subject was well-known 
to him and that he explained it to the 
Jury fully and correctly. ` He gave them 
the usual and proper warning as to the 
‘danger of acting on the wncorroborated 
testimony of an accomplice. He told 
them that the approver was an accom- 
plice, that he was a ganja smoker, that 
he came before the Jury under a promise 
of conditional pardon and that his in- 
|. terest would be to secure the conviction 
of the accused. But he also and rightly 
told the Jury that a conviction even, 
upon the evidence of the approver alone 
would not be illegal. There is no fault 
to be found with charge. The learned 
Judge clearly had in mind the illustration 


accused.” That is 


to section 114 of the Evidence Act, 


according to which the Court may pre- 
sume that an accomplice is unworthy of 
eredit unless he is corroborated in mate- 
rial particular; but he did not forget 
the express provision in section 133 of 
the Act that an accomplice shall bea 
competent witness against an accused 
person and that a ‘conviction is not 
illegal merely because it proceeds upon 
the uncorroborated testimony of an 
accomplice. 

The English law on this topic has 
recently been reviewed by the Court 
of Criminal Appeal in an authoritative 
judgment delivered by Lord Redding, 
©. J.. in Rex vw. Baskerville (1), 
and I think it is satisfactory to find 
that in a matter of this sort the law and 
practice in England and in India run upon 
precisely the same lines. Lord Reading 


(1) (1916) 2 K. B. 658; 86 L. J. K.B. 28; 115 L. 
p. 453; 80 J. P. 446; 60 S. J. 696, 
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“is not legally sufficient for the. 


. would have been unsuccessful. 
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says at page 668 of the Report: “ There 
is no doubt that the uncorroborated 
evidence of an accomplice is admis- 
sible in law....... But it has long been 
a rule of practice at Common Law for 
the Judge ‘to warn the Jury of the 
danger of convicting a prisoner on 
the uncorroborated testimony of an 
accomplice or accomplices, and, in the 
discretion of the Judge, to advise them 
not to convict upon such evidence; 
but the Judge should point out to the 
Jury thatit is within their legal province 
to convict upon such unconfirmed 
evidence." 

In my opinion then it cannot be said 
that the learned Juge made this reference 
because he mis-apprehended thelaw. Nor 
can the verdiet of the Jury be attri- 
buted to any misdirection, or any failure 
to direct the Jury, on the part ofthe 
learned Judge. It may well be that if he 
had accepted the verdict and the five 
accused had appealed, the appeal, regard 
being had to section 423 (2) of the Code, 
But the 
learned Judge has not accepted the verdict 
of the Jury. On the contrary his opinion 
is that the verdict is erroneous and. 
should be set aside, and the matter 
comes before us not under section 423 
but under section 307 of the Code. Now 
section 307 lays down that, in dealing 
with a ease submitted thereunder, the 
High Court “may exercise any of the 
powers which it may exercise on an 
appeal" and that “subject thereto, it 
shall, after considering the entire evi- 
dence and after giving due weight to 
the opinions of the Sessions J udge and 
the Jury, acquit and convict the accused 
of any offence or which the Jury could 
have convicted him upon the charge 
framed and placed before it." Our duty 
accordingly is to consider the evidence 
on the record as it stands, to weigh 
the respective opinions of the Sessions 
Judge and the Jury and then to 
form ourown coleusion. [t still remains 
that the verdict of the Jury is first in 
the field and that the Code section 299, 
makes it primarily the function of the 
Jury “to decide which of the facts is 
true and then to return the verdict 
which under such view ought, according, 
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to the direction of the Judge, to: be 
returned” and “to decide all questions 
which according to law are to be deemed 
questions of fact." On general princi- 
ples, therefore, it appears to me that when 
the process which section 307 directs has 
` been carried out, and the opinions of the 
Judge and Jury have been measured, in 
the result the verdict ofthe Jury should 
stand unless the evidence and the 
opinion ofthe Judge show clearly that it 
is wrong and that in the interests of 
justice, it ought to be reversed. Itis some- 
times thought that the expressions of 
learned Judges in such cases as Queen v. 
Sham Bagdee (2) and Emperor v. Sheikh 
Neamatulla (3) are not wholly reconcil- 
able inrespect of the powersofthe High 
Court under section 307 or rather as to 
the mode in which those powers should 
be exercised. As each case, however, 
must so largely depend on its own faets, 
Idoubt whether there is any real inconsis- 
tency. Neither the Sessions Judge nor 
the High Court would wish to interfere 
with the verdiet ofa Jury unless in his 
or their opinion there were strong 
reasons for so doing. 
. In the present case I have no difficulty 
in holding that the verdict of the Jury 
is unreasonable. 

One. incident in the occurrence was the 
brutal murder of the ownerof the house, 
Isarat Sarkar. His widow, Khabiran 
Bewa, is, apart from the approver, Sadhu, 
‘the only eye-witness, who has been ex- 
amined. She does not speak to having 
seen or identified any of the accused, but 
her evidence invites attention in two 
respects. 

In the first place she mentions Sadhu's 
name in this way. "Shortly," she says, 
“ before the dacoits left, one said that my 
husband was still alive and that something 
must be done to putan end tohis life; 
after that I heard some gurgling sound 
from my husband. One of the dacoits 
then addressing another said: ‘Sadhu, 
this wicked woman must be tied down 
else she would give an alarm before we 
left. On this one again caught me and 


2) 13 B. L. R. App. 19; 20 W. R. 73 Cr. 
(3) 21 Ind, Cas. 156; 17 O. W. N. 1077; 14 Cr. L. 
J. 556, l 
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another tied me with my cloth which was 
onme. Then the dacoits left." Sadhu’s 
own account of the part he played is as 
follows :-—“We went into the bari. I was 
asked to stand guard in the south-east 
corner of the south-facing hut and the 
others entered into the inner compound. 
Hearing some golmal within the house, I 
left the place where I was and went into 
the verandah of the north-facing hut. 
From there Isaw that a woman was in 
the verandah caught hold of by Ainull 
accused and a boy. Entering the house, 
lsaw that there was a dead-body lying. 
on the floor. Jamaldi had a lighted 
torch in his hand. Seeing the dead-body, 
I got frightened and sat down. Seeing 
methus seated, Jamaldi asked Meher 
who the man was who was seated. Meher 
said ‘Sadhu was seated’. Jamaldi on 
this got enraged and said why Sadhu 
who was deputed to stand guard came 
there. On this Kope who hada knife in 
his hand wanted to give meslaps. I 
then came out and stood again in my 
appointed place." Comparing Khabiran’s ' 
evidence and Sadhu's it will be seen that 
the learned Judge had grounds for sug- 
gesting to the Jury that Sadhu was re- 
luctant to admit that he played any pro- 
minent or active part in the dacoity. 

The second matter to which I wish to 
refer is what Khabiran says about the 
accused  Jamaldi: “I know Jamaldi 
among the accused. Heis a disciple ‘of 
my father-in-law. He was indebted to 
us. Henowand then used to come to 
our bari. My husband secured a decree 
against him and his brother. They tried - 
to compromise the claim. They offered 
Rs. 400 or Rs. 500. My husband demand- 
ed Rs. 800. So the compromise could not 
be effected. That was some eight days 
before the occurrence. They saw my 
husband once or twice even after that. 
On the date of last visit, they went away 
in angry mood." It appears, therefore, 
that Khabiran knew Jamaldi, and had, 
or thought she had, reason for suspecting 
him. 

Now, it is not mere pedantry, it is 
common prudence, to say that an un- 
principled rogue or ruffian like Sadhu 
should not be implicity trusted and that 
it is dangerous to convict any person on 
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his uncorroborated testimony. His own 
account of the occurrence does not bear 
on the face of it the impress of truth in 
allits details and it is so easy in the 
course of such an account to slip in the 
name of someone against whom the in- 


jured party or his or her friends may. 


have cause of suspicion or a grudge. 

In this case, I come to the clear con- 
clusion that the opinion of the Sessions 
Judge should prevail over that of the 
Jury and that the five accused who are 


the subject of this reference should be ac- ` 


quitted. If they are in custody, they 
will be relased. If on bail, they will be 
discharged from their bail-bonds. 
Suhrawardy, J.—l agree. 
ZK, Reference accepted. 


n 


ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 67 or 1923. 
February 2, 1923. 
Present:—Mr. Justice Lindsay. 
KESHAB DEO-—APPLICANT 
VETSUS 
EMPIROR--Orrosrrg PARTY. 

‘Praciice—Criminal trial—Direction to accused 
to be ready with witnesses on certain date after 
examination of prosecution witnesses— Bail— 
Enhanced bail during trial. 

An order directing the accus2d that he musi be 
ready with his witnesses for the defeneson a 
cartain date after the examination of the remaining 
prosecution witnesses, is not a proper order. 

It is open to a Magistrate to demand enhanced 

- bail during the course of the trial, if there are cir- 
cumstances, which in his opinion call for that 
course to be taken. Si 

‘Appeal against an order of the Addi- 
tional Sessions Judge, Aligarh. 

Messrs. S. N. Mookerjee and .S. B. 
Johari, for the Applicant. 

JUDGMENT.—The Additional Ses- 
sions Judge having jurisdiction over 
the Etah District las reported this case 
recommending that the trial under section 
110 of the Code of Criminal Procedure be 
set aside and that a fresh trial be 
ordered in some other district either 
Budaun or Aligarh. 
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In his order dated the 16th January, 
1923, the learned Sessions Judge refers 
to certain irregularities which were com- 
mitted at the trial in the Court of the 
Deputy Magistrate. 

It is not necessary for me to refer to 
all that is set out in the referring order 
of the Judge nor perhaps would I be 
able to subscribe to all the criticism 
which the learned Additional Sessions 
Judge has passed upon the procedure 
in the Deputy Magistrate’s Court. How- 
ever, there is this muchto be said that 
the learned Additional Sessions Judge 
has laid stress upon an irregular order 


: which was passed by the Deputy Magis- 


trate on the 14th November, 1922. The 
Deputy Magistrate has been asked for 
an explanation and his explanation is 
before me. He tried to defend his 
order of the 14th November, 1922, by 
stating that it merely amounted to a 
warning to the accused person that he 
would be called upon to enter upon his 
defence on the 29th November after the 
remaining prosecution witnesses had 
been examined. I have examined the 
order which was passed by the Deputy 
Magistrate on the 14th November, 1922. 
That order which is repeated in the 
fard ahkam distinctly states that the 
accused was informed that he must be 
ready with his witnesses for the defence 
on the 29th November. I agree with 
the learned Additional Sessions Judge 
in holding that this was an improper 
order. 

I do not propose to diseuss the other 
irregularities which are set out in the 
order of the Additional Sessions Judge 
beyond saying that I am not prepared to 
hold that it was not open to the Deputy 
Magistrate to demand enhanced bail 
during the course of the trialif there 
were circumstances which in the opinion 
ofthe Deputy Magistrtte called for that 
course to be taken. 

Ihave decided, however, that in the 
interests: of the accused it is proper that 
afresh trial should be had and, accept- 
ing the recommendation of the Ad- 
ditional Sessions Judge, I direct that 
the former trial be set aside and that 
the accused be tried de novo in the 
Aligarh  Mistriet in such competent 
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Court as the District Magistrate of Aligarh 
may appoint for that purpose. 
8. D. Reference accepted. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Revrston No. 288-B or 1923. 
January 21, 1924, 
Present:—My. Kinkhede, A. J. C. 
BHAGWANTRAO—<AccusED 

` APPLICANT 
versus 
CHAMPAT RAO-—COMPLAINANT— 
NON-APPLICANT. 

Cattle Trespass Act (I of 1871),s. 10—Right to 
seize cattle, extent of —Cattle, whether candbe seized 
after they have left—Penal Code (Act XLV of 
1860), ss. 441, 448—Criminal trespass, conviction 
for—Intention of accused, proof of. 

The right to seize cattle trespassing on land 
and doing damage to the crops under section 10 of 
the Cattle Trespass Act, subsists only while the 
cattle are on the land and does not.continue even 
after they have left the land trespassed upon and 
the owner of the land has no right to go to the 
owner of the cattle and demand the delivery of 
the cattle in order that he may take them to the 
cattle pound. Y 

For a conviction of an offence of criminal tres- 
pass under section 448 of the Penal Code, there 
: must be a clear finding as to the intention of the 
accused. The antecedent circumstances as also the 
conduct, of the parties must be considered in sucha 
case. Where the trespasser knows that his trespass 
is practically certain in the natural course of events 
to cause insult or annoyance to the owner of the 
property it is open to the Court to infer an intent 
to insult or annoy. 

Vullappa v. Bheema Row, 43 Ind. Cas. 578; 41 M. 
156 at p. 166; 6 L. W. 794; 33 M. L. J. 729; (1916) 
M. W. N. 88; 19 Cr. L. J. 162 (F. B.), relied on. 

Criminal revision of an order, dated 
29th October, 1923, in Criminal Case No. 
75. of 1923, passed by the Magistrate, First 
Class, Amraoti —— l 

Mr. Fida Hussain, for the Applicant. 

Mr. G. Sitaram, for the Non-Appli- 


cant. š 
ORDER.—This case raises a nice 
question of law under the Cattle Tres- 
pass Act. If A's cattle trespass into B's 
land and do damage to his crops, and 
the person in charge of B’s land does not 





take notice of it, is it open to B afterwards . 
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to go to the eattle-shed belonging to A’ 
and from there take away the cattle with 
a view to take them to the pound. In 
other words, does the right to seize the ' 
cattle continue even after they have left 
the land trespassed upon and can the 
owner of the land go. to their owner and 
lawfully demand delivery of the cattle to 
him in order that he may take them to 
the cattle pound simply because he has 
got a legal right to impound cattle tres- 
passing on, and doing damage to, his 
land under section 10 of the Cattle Tres- 
pass Act. - 

The use of the words trespassing and 


doing damage are, it is urged by the 


non-applicant, clear and can admit only 
one construction, namely, that they must 
be seized in the act of trespassing and 
doing damage, and not subsequently 
after they have committed the trespass 
and done the damage, and no notice is 
taken of the same while they are within 
reach and could ‘be easily seized. To 
justify a man to go to the cattle-shed 
and to take away the cattle from there 
on the plea that they had trespassed upon 
his land and had done damage to him, 
would lead every body in difficulty. If the 
Legislature wanted to justify such seizure 
they. would have used other appropriate 
expressions indieative of such intention 
instead of words indicative of a trespass 
in the course of commission. I, therefore, 
hold that the accused had no justifica- 
tion at all to seize the cattle and bring 
them out from the complainant’s 
eattle-shed with a view to reach them to 
the cattle pound. 

: The next point to be eonsidered is 
whether the conviction is bad simply 
because the Magistrate has not given a 
very clear and express finding about 
the accused's intention to commit offence. 
The law on the point-is clear. There 


' must be a clear finding as to the intention. 


Isee from the order, paragraph 5, that 
the Court has given the finding, although 
he has not expressed it properly. The 
antecedent circumstances as also the 
conduct of the parties must be consider- 
ed in such a case. Where the trespasser 
knows that his trespass is practically 
certain in the natural course of events 
to cause insult or annoyance to. the 
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ownet of the property it is open to the 
Court to infer an intent to insult or 

.annoy. See Ayling, J.'s judgment in the 
Ful Bench case of S. Vullappa v. S. 
Bheema Row (1). 

For the reasons I decline to interfere. 
with the orders passed and reject the 
revision. 

G. R. D. & Z. K. Revision rejected. 

(1) 43 Ind. Cas. 578; 41 M. 156 at p.166; 6 L. W. 
194; 33 M. L. J. 729; (1918) M. W. N. 81; 19 Or. L. 
J. 162 (F. B.). - 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 454 or 1923. 
September 18, 1923. 

Present :—Mr. Justice Sulaiman. 
BRIJ BEHARI LAL—APPLICANT 
versus 
EMPEROR--OrrosrrE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 845 
(5A), 489— Revision-—Composition of offence—High 
Court, power of. 

Under section 345 sub-clause (5-A) of the Code 
of Criminal Procedure a High Court acting in 
the exercise of its powers of revision under sec- 
tion 439 of the Code may allow any party to com- 
pound any offence which he is competent to com- 
pound under that section. 


Criminal revision from an order of 
the Sessions Judge, Ghazipur, dated the 
Ath August 1923. 

Messrs. G. W. Dillon and S. N. Verma, 
forthe Applicant. ` 

JUDGMENT.—In this revision an 
application has been filed on behalf of 
the original complainant supported by 
an affidavit, praying that permission be 
granted to compound his case. 

The complainant had filed a complaint 
against the accused on the allegation 
that the latter had cheated him in 
respect ofa sum of Rs. 210 which had 
Þþėen . paid by the complainant for the 
purchase of certain shares of the 
Allahabad Tannery Limited. The accttsed 
was convicted by the Trial Court and 
that convictiou was upheld on appeal. 
The sentence passed on him was one 
‘of rigorous imprisonment for six months 
-and a fine of Rs. E00. An application 
for revisión was filed on behalf of the 
‘aécused onthe gróund that there was 
no sufficient evidence on the record to 
‘prove his guilt. Acting under the 

xevisional powers of this Court, I sent 
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for the record and the revision is still 
pending. 

In the affidavit filed in this Court to- 
day the complainant admits that he has 
received Rs, 210 of which it has been 
alleged that he had been cheated. In 
his application which has also been 
verified in Court by him, he is agree- 
able to compromise the matter and allow 
the case to be compounded. 

Under the new Code of Criminal Pro- 
cedure section 345 sub-clause (5A), a 
Jligh Court, acting in the exercise of 
its powers of revision under section 439, 


.may allow any person to compound any 


offence which he is competent to com- 
pound under this section and under 
Schedule II, Chapter XVII an offence 
under section 420 of the Indian Penal 
Code is now made compoundable. 

As the amount in question was a small 
sum which has been received in full by 
the complainant and he is ready and 
willing to compound the matter I grant 
the necessary permission. 

As a result, the composition of the 
offence, mentioned above, shall have 
the effect of the acquittal of the accused; 
the fine, if paid, must be refunded and 
the accused released forthwith so far as 
this case is concerned. 

M. A. A. Application allowed. 





LAHORE HGIH COURT. 
CORIMINAL APPEAL No. 1316 or 1923. 
March 25, 1924. 

Present :—Mr. -Justice Broadway and Mx. 
Justice Campbell. 

KAKAR SINGH—Convicr— 
APPELLANT 

versus ' 
EMPEROR-—RESPONDENT. 

Evidence Act (I of 1872), ss. 14, 60, 105— Pendl 
Code (Act XLV of 1860), s. 800 Excep. 1——Statement 
made by accused immediately after occurrence 
Proof--Murder—Grave and sudden provocation— 
Burden of proof—Presumption—Alternative de- 
fences. : 

A statement made by an aecussed person im- 
mediately after the occurrence of the offence is 
relevant as showing his state of mind, bat where 
that statement is a repetition of what somebody 
else said:to the accused, the latter statement must 
be proved by direct oral evidence of a person who 
heard it under section 60 of the Evidence Act. 
[p. 718, col. 2.] 

An aecüsed' person is not bound to speak the 
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truth and cannot be pinned down to any particular 
statement he may have made. [p. 718, col. 2.] 

The burden of proving the existence of cir- 
cumstances bringing a case within Exception 1 to 
section 300 of the Penal Code lies on the accused 
person and under section 105 of the Evidence Act 
a Court is bound to presume the absence of any 
such circumstances. |p. 719, col. 1.] 

Appeal from an order of the Sessions 
Judge, Ferozepore, dated the 17th Decem- 
ber, 1923. 

Messrs. Shamair Chand dnd Sagar 
Chand, for the Appellant. 

Mr. Des Raj Sawhney, Public Prosecut- 
for, for the Respondent. 

JUDGMENT.—The appellant Kakar 
Singh, son of Ruldu Singh, appeals 
against a sentence of transportation for 
life passed on him by the learned Ses- 
sions Judge on a conviction under 
section 302, Indian Penal Code, of having 
murdered Musammat Karmon. 

It has been proved that Kakar Singh 
and his wife Musammat Karmon were on 
bad terms. She had recently eloped with 
one Gorkhi and after staying with him 
for a month had two days before her 
murder been induced to 
to her husband's house. It is said that 
at the time of her elopement she had 
taken with her jewellery of the value of 
Rs. 400. This jewellery she did not 
bring back with her. 

It is admitted that Kakar Singh killed 
his wife on the 17th of September, 1923, 
during the last pahar before sunrise. 
The only question is whether the learned 
Sessions Judge has rightly held that 
the appellant’s offence. amounts: to 
murder. 

The defence set up by the appellant was 
that he had gone out to look at his 
cattle and on his return found his wife 
and her paramour, Gorkhi, in the act of 
sexual inercourse, that Gorkhi had 
escaped but that he had lost his power 
of self control and had killed Musammat 
Karmon witha kahi. An attempt was 
made to support this plea by introduc- 
ing into the statements of some of the 
prosecution witnesses, who are related 
to the appellant, a story that they had 
seen Gorkhi running away from the 
appellant's house. The learned Sessions 
Judge has dealt with this suggestion 
yery thoroughly and adequately and 
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has pointed out the utter incredibility 
of the story. With his conclusion, and 
reasons therefor, we coneur. 

Mr. Shamair Chand for the appellant, 
however, in the alternative contended 


-that the statement of Hira Singh (P. W. 


No. 6) was sufficient to bring the act of 
the appellant within the first Exception 
to section 300, Indian Penal Code. What 
ns Singh is recorded to have stated is 
this: 

* J asked him (appellant) what had hap- 
pened and he said ‘what had to be. He 
also said that the deceased had said to 
him, ‘let Gorkhi come and have inter- 
course with me and I will then prepare 
your food. If, you do not, I will not 
prepare your food.’ " 

The learned Counsel contends that this 
statement is not only relevant but should 
be regarded as conclusively proving the 
fact that Musammat Karmon actually 
used these words. It is obvious that this 
contention cannot be allowed to prevail. 
A statement made by an accused person 
immediately after the occurrence of an 
offence is, no doubt, relevant as showing 
the existence of any state of mind, but as 
laid down in section 60 of the Evidence 
evidence must in all cases 
whatever be direct and if it refers to a 
fact which could be heard, it must be 
the evidence of a witness who says he 
heard it. While it may be accepted that 
the appellant gave Hira Singh this 
account as the reason of his action, it 
cannot be held that Hira Singh’s statement 
proves that the woman used these words. 
lt may amount to proof that the appel- 
lant immediately after the occurrence 
was in a statement of excitement due 
to something either said or done by the 
deceased, but what was said or done 
cannot be: regarded as having been 
proved. In this case it has to be borne 
in mind that the defence set up is en- 
tirely opposed to the assertion made to 


‘Hira Singh and the appellant’s own 


statement in Court amounts to a con- 
tradiction of what Hira Singh has said. 
No doubt Mr. Shamair ‘Chand is correct 
in saying that a person accused of crime 
is not bound to speak the truth and 
cannot be pinned to any particular 
statement he may have made, but the 
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burden of proving the existence of cir- 
cumstances bringing the case within 
Exception 1 to section 300, Indian 
Penal Code, lies on the appellant and 
under section 105, Evidence Act, a 
Court is bound to presume the absence 
of any such circumstances. 

We, therefore, agrée-with the learned 
Sessions Judge in holding that the 
appellant has failed to prove that he was 
deprived of the power of self-control 


by grave and sudden provocation 
given by the deceased. The appeal is 
dismissed. 

Z. K. Appeal dismissed. 





ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. i8or 1924. 
March 19, 1924. 

Present :—Mr. Justice Dalal. 
MUSA—APPLICANT 
versus 
EMPEROR—Opposits PARTY. 

Penal Code (Act XLV of 1860), s. 823--Probate 
and Administration Act (V of 1881), s. 89— 
Prosecution for causing hurt—Death of injured 
person—Prosecution, whether abates. 

A Criminal prosecution under section 323 of 
the Penal Code does not abate by reason of the 
death of the person injured. The provisions of 
section 89 of the Probate and Administration Act 
are inapplicable to criminal proceedings. 

Muhammad Ibrahim Sahib v. Sheik Davood, 65 
Ind. Cas. 549; 44 M. 417; 40 M. L. J. 351; 13 L. 
W. 379; (1021) M. W. N. 227; 23 Or. L. J. 117; 30 
M. L. T. 349, followed. 

Criminal revision from an order of 
the District Magistrate, Garhwal, dated 
the 17th November 1923. 

Mr. S. D. Sinha, for the Applicant. 

The Assistant Government Advocate, 
for the Crown. 

JUDGMENT.—After a trial had 
commenced ona complaint under sec- 
tion 323 the complainant died. It is 
argued here that the prosecution ought 
to have abated in consequence. "The 
learned District Magistrate has quoted 
a ruling of the Madras High Court 
[Muhammad Ibrahim Sahib v. Shaik 
Davood (1)], in which this point has 
been fully considered, and the Punjab 
rulings quoted by the learned Counsel 
for the applicant were dissented from. 

(1) 65 Ind. Cas, 549; 44 M. 417; 40 M. L. J. 351; 
13 L. W. 379; (1921) M. W. N. 227; 23 Cr. L.J. 
117; 30 M. L. T. 349. 
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I agree with the reasoning of the 
Madras High Court and hold that a 
criminal prosecution under section 323 
of the Indian Penal Code does not 
abate by reason of the death of the 
person injured. One of the learned 
Judges of the Madras High Court has 
exposed the absurdity of applying to 
criminal proceedings the provisions of 
section 89 of the Probate and Ad- 
ministration Act. This application is 
dismissed. 


N. H. Application dismissed. 





OUDH JUDICIAL COMMIS- 
SIONER’S COURT. f 
CRIMINAL APPLICATION No. 106 or 1923. 
December 18, 1923. 

Present :—Mr. Wazir Hasan, A. J. C. 
LAL KUNDAN LAL—Accussp— 
APPLICANT 
VETSUS 
Tus LUCKNOW IMPROVEMENT 
TRUST—CompLaInant—OPppositE PARTY. 
U. P. Town Improvement Act (VIII of 1919), s. 
49—U. P. Municipalities Act (11 of 1016), s. 185 
—Offence committed before operation of improve- 

ment scheme—-Trust, powers of, scope of. 

The object of section 49 of the U. P. Town 
Improvement Act is to invest the Improvement 
Trust with the powers possessed by a Municipal 
Board with. relation to the offences mentioned in 
the sections of the U. P. Municipalities Act 
referred to in section 49 of the former Act, from 
the date of the Improvement Scheme coming into 
force in respect of the areain relation to which 
the offence was committed. It is immaterial whe- 
ther the act which constitutes the offence was 
committed before the scheme came into force or 
after it. 

Application against an order of the 
Sessions Judge, Lucknow, dated the 28th 
May, 1923, upholding that of the City 
Magistrate, Lucknow, dated the 20th 
March 1923. 

Mr. H. K. Dhaon, for the Applicant. 

The Government Pleader, for the 
Opposite Party. 


3S UDGMENT.—The applicant, Lala 
Kundan Lal, has been convicted by a 
First Class Magistrate of Lucknow under 
section 185 of Act II of 1916 and sen- 
tenced to a fine of Rs. 20 and in default 
of payment to fifteen days' simple 
imprisonment. The trial was summary. 
The prosecution of the applicant was 
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started at the instance of the Lucknow 
Improvement Trust’ who justify their 
action under section 49 of the Town 
Improvement Act VIII of 1919. The 
argument before meis that the act for 
which the applicant has been convicted 
was completed before the area wherein 
the house with regard to which the 
offence was committed is situate, came 
. under the control of the Improvement 
Trust under the Notification, dated 26th 
November, 1920. The contention is that 
the Improvement Trust had no authority 
under section 49 to use the power vested 
. in the Municipal Board under the 
Municipalities Act with reference to 
offences falling under the sections men- 
tioned in section 49 of the Town Im- 
provement Act unless the offence ‘was 
committed after the area to which the 
offence relates came under the control of 
the Trust. I do not agree with this 
contention. In my opinion, the Trust was 
vested with powers which the Municipal 
Board possessed under the sections of 
the Municipalities Act mentioned in 
Section 49 of the Town Improvement 
Act, from the date of the Improvement 
Scheme coming into force in respect of 
the area in relation to which the offence 
was committed. It is immaterial whether 
the act which constitutes the offence was 
committed before the scheme came into 
force or after it. The whole object of 
section 49 is to invest the Trust with the 
powers possessed by the Municipal Board 
with relation to the offences mentioned 
in the sections of the Municipalities 
Act referred to in section 49 of the Trust 
Act. Iam, therefore, of opinion that the 
learned Sessions Judge has taken the 
right view of the matter. I dismiss the 
application. 


Z. K. Application dismissed. 





ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 707 or 1923. 

. January 29, 1924. 
Present:—Mr. Justice Stuart. 
KANHAILAL—AccusED—APPLICANT 
Verdi . . versus . 
EMPEROR--OrrosrrE Parry. 

Stamp Act (II of 1899), Sch. T, Art. 58, Exemption 
(b)—Stolen money directed to be returned to owner 
Receipt, whether liable to stamp duty. . 
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Where at the conclusion of a trial a Criminal 
Court directs that money which has been found 
to have been stolen from a person should be return- 
ed to him and the latter on receiving the money 
gives a receipt for the amount, the receipt is 
exempted from the payment of stamp duty under 
exemption (b) to Art. 53 of Schedule I to the 
Stamp Act. A 

Criminal reference made by the Ses- 
sions Judge, Shahjahanpur. 

REFERRING ORDER.—The ap- 
plieant, Kanhailal, has been convicted 
under section 62, clause 1 (b) of the Indian 
Stamp Act and sentenced to a fine of 
Rs. 50. 

There was a theft at applicant's 
house and Rs. 150 were recovered by 
the Police from the house of the 
accused who was tried and convicted for: 
the offence. The Tahsildar who tried 
the theft case: ordered that the money be 
returned to the applicant as it was part 
of the property stolen from his house, 
The sum of Rs. 150 was accordingly 
paid to applicant who executed a receipt 
for the same without fixing any stamp on 
it. l 

The only point for consideration is 
whether the document was liable to 
stamp duty. I think that the receipt 
comes under exemption '(b) to Art. 53 
and that it was for payment of money ` 
without consideration. In any case, it 
seems to me extremely hard that a per- 
son who was receiving back his own 
money should have to pay a heavy fine 
for failing to give a stamped -receipt to 
the Criminal Court. 

I refer the case to the Hon'ble High 
Court with & recommendation that the 
conviction and sentence be set aside or at 
any rate that the amount of fine be 
substantially reduced. The explanation, 
if any, of the Magistrate concerned will 
accompany ihis Reference. 

The Assistant Government Advocate, 
for the Crown. 

JUDGMENT.—I agree with the 
learhed Sessions Judge. I set aside the 
conviction and sentence and direct that 
the fine, if paid, be refunded. 

Z.X. Conviction set aside. 
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CALCUTTA HIGH COURT. 
ORIGINAL Civit Sum No. 2552 or 1922. 
January 31, 1924. 
Present:—Mr. Justice Buckland. 
NANDA LAL ROY—PLAINTIFF 

versus : 
GURUPADA HALDAR-- DEFENDANT. 
Contract Act (IX of 1872), ss. 230 (2), 236— 
Contract of sale on behalf of undisclosed principal 
—Broker, whether can sue—Usage of stock and share 


market, plea of—Üsage inconsistent with contract— ` 


Evidence, whether admissible. 


A broker who enters into a contract for and . 


on behalf of his principal is not entitled to sue upon 
the contract even though the principal be undis- 
closed, [p. 724, col. 1.] 

Patiram Banery yee v. Kanknarrah 
Ind. Cas. 607; 42 C. 1050; 19 C. W. N. 623, Fleet v. 
Murton, (1871) 7 Q. B. 196; 41 L.J. Q. "B. 19; 26 
L. T. 181; 20 W. R. 97, Pike v. Ongley, (1887) 18 
Q. B. D. 708; 56 L. J. Q.B. 373; 35 W. R. 534, 
Robinson v. Mollett, (1875) 7 H. L. 802; 44 L. J. C. 
P. 362; 33 L. T. 544 and Southwell v. Bowditch, 
(1876) 1 C. P. D. 374; 45 L. J.C. P. 630; 35 L. T. 
196; 24 W. R. 838, followed. 


Though evidence of a usage augmenting the 
responsibility of ‘a broker is "admissible as con- 
sistent with the contract, evidence of a usage in- 
consistent with the terms of the contract is not 
admissible. [p. 726, col. 2. 

Fleet v. Murton, (1871)7 Q.B. 198; 41 L. J.Q. 
R. 49; 26 L. T. 181; 20 W. R. 97 and Pike v. Ongley, 
B887) 18 Q. B. D. 708; 56 L.J. Q. B. 373; 35 W. 
1. 534, relied on. 


Plaintiff, a dealer and broker in stocks and 
shares, sued to recover damages alleged to have 
been sustained by him by reason ofthe defendant 
G. H. having neglected and failed to deliver certain 
shares, which he had agreed to sell to the plaintiff. 
The contract in suit was worded as follows: 

“Sold this: day by order and for account of G. H. 
to selves for principals etc.,” and was signed by the 
plaintiff over the word “brokers.” The plaintiff 
relied upon the custom and usage of Calcutta 
Stock Exchange Association in "reply to the 
defendant's plea that though the plaintiff entered 
into the contract in the character of agent or 
broker for an undisclosed principal, in reality, there 
was no principal : 

Held, (1) that the plaintiff entered into the 
eontract on behalf of his principals who were 
undisclosed, and that he did so in the character of 
broker or agent ; (p. 726, col. 1.] 


(2) that the usage which it had been sought to 
prove was inconsistent with the contract and 
e of it was, therefore, inadmissible’; [p. 727, 
col. 1. 


(3) that there was no usage in the stock and 
share market of Calcutta as alleged by the 
plaintiff; [p. 730, col. 1.] 


(4) that apart from the usage, the plaintiffs suit 
was bound to fail under section 226 of the Contract 
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Actas he was suing not as an agent but on ‘his 
own account. [p. 731, col. 1.]. 

Gubboy v. Avetoom, 17 C. 449; 8 Ind. Dec. (s. S.) 
839, discussed. 

The Stock Share Auction and Advance Co. v. 
Galmoye, (1887) 3 T. L. R. 808, Wreford, deceased, 


‘Carmichael v. Rudkin, (1897) 13 T.L. R. 153 and 


Ireland v. Livingston, (1871) 5 H. L. 395; 41 L. J 
Q. B. 201; 27 L. T. 70, referred to. 


Messrs. L. P. E. Pugh, S. N. Banerjee 
and S. Ghose, for the Plaintiff. 

Messrs. N. N.. Swear, J. Langford 
James and B. C. Ghose, for the Defend- 
ant. 


JUDGMENT.—The plaintiff who 
describes himself as a dealer and broker 
in stocks and ‘shares, sues..to recover 
the sum of Rs. 40,875 as.damages suffer- 
ed by him in his firm of N. L. Roy 
& Co. by reason of the defendant having 
neglected and failed to deliver certain 
shares which he agreed to sell to the 
plaintiff. In the first paragraph of the 


plaint the plaintiff alleges that between 


the 7th August and 138th September 1919 
the defendant entered into various con- 
tracts with him in his firmof N. L. Roy 
& Co., by which the defendant agreed to 
sell various lots of shares in limited 
companies at various rates. A statement 
isannexed to the plaint giving parti-. 
culars of the contracts and a specimen 
form of the contract in suit is attached. 
The plaintiff further pleads that the 
time for delivery of the shares was 
extended by mutual agreement to the 
16th October 1919, and that on that 
date, he made a tender of the price, 
and thereupon, the defendant having 
failed and neglected to deliver the shares, 
although the plaintiff had offered to pay 
for them,. the plaintiff alleges, that in 
accordance with the custom of Caleutta: 
Stock Exchange Association, he bought 
this suit against the defendant. He 
alleges that he has sustained damages in 
the amount already stated. 


The defendant pleads that. the con- 
tracts were gambling transactions. The 
plea of wagering has. been. abandoned 
and nothing was said about it at the 
hearing. He denies the: alleged extension: 
or that the plaintiff has sustained any 
damages, At a comparatively recent 


t 
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date, the written statement was amended, 
and by the amendment, the defendant 
pleads that though the plaintiff entered 
into the contracts in the character of 
agent or broker for an undisclosed princi- 


pal, in reality, there was no. principal. 


When the amendment was allowed, I was 
told that the plaintiff proposed to rely 
upon usage in answer to the, plea. 
According to the system of pleading 
in vogue in this. country, there is no 
reply and consequently to avoid all 


ambiguity, when I allowed the amend- ` 


ment to be made, I directed that an 
additional written statement should be 
filed on behalf of the plaintiff by way 
of reply; which has been done. - 

The following issues were submitted 
on behalfof the defendant and accept- 

(i). Was there an extension of time 
as régards the due dates for delivery of 
the shares in suit from time to time by 
mutual consent, as alleged in paragraph 
2 of the plaint ? 

(ii). lf not, what were the due dates 
under the contract in suit? 

. (Norg—Mr. Pugh says that he does 
not rely on custom on this part of the 
case.) ao 

(tit). In what character were the 
contracts in suit entered into by the 
plaintiff ? 

(iv). If the defendant entered into 
‘the contracts with the plaintiff in the 
charaeter of agent, (a) was the plaintiff 
acting in reality on his own account, -(b) 
is the plaintiff entitled to any indem- 
nity? 

(v). Is there a custom as alleged in 
paragraph 2 of the additional written 
Statement ? > 

Is evidence thereof admissible? 

(vi). Is there a custom to pay interest 
at 12 per cent. per annum ? 

(vii). To what damages, if any, is the 
plaintiff. entitled ? ` 

The points involved in the third, 
fourth and fifth issues are in a great 
measure related and cannot conveni- 
ently be separated. I propose, there- 
fore, first to enquire into the relative 
: positions .of the parties under the 
‘Indian Contract Act, passing there- 
from to the question of the admissibility 
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ofevidence as to usage or custom, the 
existence and effect of which I shall then 
consider, and then proceed to the ques- 
tion ‘of fact’ which section 236 contem- 
plates. It may be that a solution of each 
of these questions is not necessary for the 
determinatien of the suit, but as they 
have all been argued and the case is 
one of some importance, it is as well that 


. I should state my views on them all. 


The contracts in suit are worded as 
follows :— 

"Sold this day by order and for 
account of Babu Gurupada Haldar to 
selves for ‘principals. etc.". They are 
signed by the plaintiff over the word 
* brokers." 

Unless this is a contract entered into 
by the plaintiff on behalf of his prineipal, 
he cannot personally enforce it under 
section 230. If it is such a contract, it 


-is equally clear that the principal is 


undisclosed, in which ‘case there is the 
further question whether under sub-sec- 
tion (2) he may enforce it. 

The suit has been argued upon the 
footing that on the face of it, from the 
limited point of view of section 230 of 
the. Act, the plaintiff entered into the 
contracts on behalf of an undisclosed 
principal. It was rather assumed that 
inj those circumstances the plaintiff was 
entitled to sue, and until I invited argu- 
ment on the point, it had been oversha- 
dowed by the case based on custom to 
whieh the plaintiff had committed him- 
self. But the assumption is by no means 
one which may be made as a matter 
of course. 

In Patiram Banerjee v. Kanknarrah 
Co., Ld. (1). Jenkins, C. J., déprecated 
& solution arrived at by describing the 
plaintiff as an agent with an undis- 
closed principal and finding out what 
the Contract Act says about a person 
in*such a predicament, which he describ- 
ed as a superficial mode of investiga- 
tion. 

In this case, even apart from usage, 
the learned, Chief Justice’s observation 
cannot be ignored, and 1 have grave 
doubts whether in any event, again 


(1) 31 Ind.-Cas. 607; 42 C. 1050; 19 O. W. N. 
623. < 


à 
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apart from usage, the plaintiff is entitled 
to sue upon the contracts. 

A number of authorities have been 
cited by Mr. Sircar on behalf of the 
defendant in support of the propositior, 
that evidenee of the usage alleged may 
not be given. That question I shall 
have to consider later, but to study the 
cases induces the view that in England, 
according to English Law, the plaintiff 
would not be entitled to maintain this 
suit. 

In Fleet v. Murton (2), the terms of the 
contract note were :—‘‘ We have this day 
sold for your account to our principal, 
etc,” and it was signed by the defend- 
ants as brokers. That case was decid- 
ed upon a question of the admissibility 
of evidence to establish a custom of a 
particular trade whereby brokers who 
do not disclose.their principals are them- 
selves liable on the contract. The 
learned Judges seem to have been of 
opinion that without the evidence of 
the custom the defendants would not be 
` liable on the ground that they were con- 
tracting as brokers. . 

Pike v. Ongley (3) was another case 
which depended upon the admissibility 
of evidence of usage to establish the 
liability of the brokers. The terms of 
the sold note were: “Sold by Ongley 
and Thornton to Messrs. Pike, Sons, & 
Co. for and on account of the owner, ete., 
judgment in the Queen’s Bench Division 
began with the words: “The document 
upon which this action was brought, is 
a sale-note of the defendants, who pur- 
ported to sell thereby certain hops to the 
plaintiffs ‘for and on account of the 
OWDer'......... It is clear from a series 
of decisions that where the contract 


sued upon has been made by a broker. 


‘for’ or ‘for and on account of’ an 


undisclosed or foreign principal, the 


broker is not primarily Hable.” Wills, 
J., expressed the same opinion, saying: 
“Tt is clear that the brokers did not 
in fact bind themselves.” The judg- 
ment of the Queen’s Bench Division 


. (2) (871)7 Q. B. 126; 41 L.J. Q. B. 49; 26 L. 
T, 181; 20 W. R. 97. 
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Day, J., in delivering the- 


Q. B.D. 708; 56 L.J. Q. B. 373; 
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was reversed on appeal, but on the 
ground of the admissibility of evidence 
of custom, which does not affect the 
value of the observations quoted. 
Robinson v. Mollett (4) also was a case 
in which it was sought to incorporate 
a custom into the contract whereby the 
brokers could enforce liability. The orders 


` of the appellant to the respondents were 


to buy tallow for him. The brokers 
did not buy the specified quantities 
from any person, but sent bought notes 
in the from: “We have this day bought 
for your account” and signed the notes 
with the addition of the words “Mullett 
Bull and Unsworth, sworn brokers." 
The brokers bought large quantities 
of tallow from various persons in their 
own name, proposing to allot to the 
appellant the quantities the latter de- 
sired to buy. The appellant refused to 
accept and the respondents sued for 
The right of the brokers 
to recover on such contracts apart from 
the custom alleged was neither argued 
nor considered; it seems to have been 
assumed that no such right existed. 
Southwell v. Bowditch (5) is a case 
of considerable importance on this point. 
The defendant was a broker and signed 
and sent to the plaintiff a contract 
note in the terms: “I have this day 
sold by your order and for your ac- 
count to my principals, ete.,............... 
OMIM W. A. Bowditch.” That the Court 
regarded this as a purchase by the 
defendant as an agent, appears more 
clearly from the judgment of Kelly, C. 
B., than from that of Jessel, M. R., the 
passage being: "On the plain language 
of this contract, I am of opinion that 
there was no purchase by the defendant 
as principal or otherwise than as agent,” 
The learned Master of the Rolls states 
the ways in which the broker can he 
made liable: “There is nothing what- 
ever on the contract to show that the 
defendant intended to act otherwise 
than as broker. No doubt, it does not 
absolutely follow from the defendant's 
appearing on the contract to be broker 


(4) (1875) 7 H. L, 802; 44 L.J. O. P. 362. 33 
L.T. 544. j 


(5) (1876) 1 O. PED. 374; 45 17 J, O, PI 630; 35 


Mei 


L. T. 196; 24 W. R, 838, 
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.that he is not liable as principal. 
There are two ways in which he might 
so be made liable: first, intention on 
the face of the contract making the 
agent liable as well as the principal, 

secondly, usage.' 
` The foregoing authorities appear to 
regard it as settled law, that & broker 
who enters into a contract for andon 
behalf of his principal, is not entitled 
to sue upon the contract even though 
the principal be undisclosed, the ground 
being that the broker has expressly con- 
tracted as a broker. 

In Fleet v. Murton (2), Cockburn, C. J., 
observed that even though the princi- 
. pal is not named, so long as it ap- 
pears on the face of the contract that 
the. broker is contracting as broker for 
a principal .and not for himself as 
principal, he would not be liable. Were 
the position otherwise, it is not clear 
why evidence of custom to establish 
the broker’s liability should have been 
_ offered; 

In Gubboy v. Avetoom (6), a broker 
gave to a seller for whom he was 
employed, a sold note in the following 
terms: "Sold this day by order and for 
account of E. E. Gubboy to my princi- 
pal, etc." The seller sued the broker 
for damages for failure to take delivery 
and ‘the case turned upon the short 
point whether or not the presumption. 
under section 230 of the Contract Act, 
was rebutted by the form of the note. 
In the result, = broker was held to 
be liable. 

This case was distinguished in Pati- 
ram Banerjee v. Kanknarrah Co., Ld. (1), 
in which the plaintiff who was a broker 
' sent, to :the defendant company, a note 

in which -the material words were:. 
“We have this day bought by your 
order and for your account ‘from. our 
principals, etc.” After examining the 
bought note and the surrounding cir- 
cumstances, the conclusion to which 
the learned Judges arrived, was that 
the plaintiff was émployed to negotiate 
a sale and to be an intermediary, not 
to sell on behalf of another: Woodroffe, 


J., appears to have concurred in the. 


6) 100.449; 8 Ind. Dec. (x. &) 839, 
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order with some hesitation, and in the 
course of his judgment makes the 
observation: “A broker may however 
make himself a party to the contract 
of sale or purchase for he can go 
beyond his position of mere negotiator 
or agent to negotiate and by the 
terms of the contract, make -himself 
the agent of his principal: to buy or 
sell.” The section, therefore, refers to 
contracts ‘entered into by him on behalf 
of his principal" ' The ratio decidendi 
and the grounds upon which this case 
was distingished from Gubboy v. Avetoom 
(6) are to be found in circumstances 
extraneous to the terms of the note 
itself, for, otherwise, these two cases 
would fall into the same category. 

. The distinction is more than a mere. 
verbal distinction: it introduces a funda- ~ 
mentally different course of investiga- 
tion. 

That the note is not conclusive, is 
clear [per Lord Esher, M. R., in The Stock 
Share Auction and Advance Co. v. 
Galmoye (T); and, in Wreford, deceased, 
Carmichael v. Rudkin (8), a _ creditor 
claimed against the estate of the ‘deceased 
who was an outside broker, in respect 
of shares which he had instructed the 
deceased to buy. Upon the note, were the 
words “Where no commission is charged 
this contract is issued by us as principals 
and not as brokers or agents.” Romer, J., in 
his judgment said he believed the appli- 
eant's story and proceeded: “Now, when 


-a person was instructed to act as broker, 


it was not a right thing for him to act 
as principal. If it were such person's 
intention to so act, it was his duty to 
make it perfectly plain to the person 
employing him that he declined to act 
as. broker and was only acting as. a 
principal in the transaction.. Merely 
putting such words as were found on 
the top of the contract note here, was 
not sufficient.” Nor did his Lordship 
think that the words in the note “sold 
to” in place of the words “bought for,” 
were sufficient to inform persons not 
experienced in stock : exchange trans- 


."aetions that the broker was not acting 


as broker but as principal. 


7) (1887) 8 T. L. R. 808. 
() 890 18 5. L, R, 153, 
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reconcile the decision 


I cannot in. 


Gubboy v. Avetoom (6) with the English. 


authorites, In Patiram Banerjee v. Kan- 
knarrah Co., Ld. (1) Woodroffe; J., seems 


to have been disposed to follow the 


latter case but as it was distinguished 
on other grounds, he concurred in the 
order. The point whether in the cir- 
cumstances the presumption was rebutted, 
did not arise and there was no need to 
consider the effect of the ‘decision in 
Gubboy v. Avetoom (6) inthat respect. 
Further more, the -decision makes 


‘the situation more difficult, for . if, as 


was there held, a broker is but an 
intermediary employed to negotiate a 
sale and isnot employed to sell on be- 
half of another, he is not entitled to sue 
upon the contract which he has ne- 
gotiated. 

Mr. Pugh has contended that even 
apart from usage the plaintiff was not 
merely an agent but that he was at the. 
same time a principal. Hehas referred 
to Ireland v. Livingston (9) as an 
&uthority for the proposition that a man 
may at the same time be both principal 
and agent. I cannot agree that the case 
goes the length of so laying down the 
law in a case of this kind,and unless 
thatis so, Mr. Pugh's argument that the 
plaintiff need not rely on the usage, 
and asa principal himself is not affect- 
ed by section 236, falls to the ground. 

In the circumstances of . the case, I 
have very great : doubt whether the 
plaintiff was more than an intermediary 
employed to negotiate a sale but that 
has not been argued. 

I also entertain considerable doubt 
whether even as a broker for an 
undisclosed principal, the plaintiff is 
entitled to sue. He undoubtedly was a 
broker, the defendant knew him. to be 
such. According to the terms of the 
contract, he entered into it as a broker 
on behalf of a principal and he signed 
as broker. 

Even if, as Mr. Pugh contends, Indian 
Law differs from English Law, in that in 


+ this country there is a presuinption that 
the agent forjan undisclosed principal 


(9) Q871) 5 H, L. 395; 41 I, J. Q. B; 201; 27 
4 T, 19, 
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is liable and may enforce liability, 
whereas in England,it must be shown 
that he intended to be personally bound, 
can it be said, that the presumption is 
not rebutted? It is of no consequence 
that the defendant said that he regarded 
the plaintiff as bound to him because the 
buyer was undisclosed, because that, 
apart from usage, can only depend upon 
the defendant's view of the law which 
may be wrong, and he gives no reasons for 
such a view. 

But for Gubboy v. Avetoom (6), I should 
have been prepared to hold that in a case 
such as this, where the plaintiff is a 
broker, and signs the contract as such 
and is known to be a broker by the 
defendent, it is not open to the plaintiff 
to invoke the presumption to be found 
in section 230 (2), or perhaps I should 
say that it was rebutted. - 

But not only was it held in Gubboy v. 
Avetoom (6), that the presumption was 
not rebutted, but it is beyond ‘doubt 
that that decision has long been follow- 
ed and acted upon. No Judge exercising 
original jurisdiction in this Court, can 
have failed to have decided: suits by or 
against brokers for differences where the 
principal was undisclosed, and the 
assumption was made’ as a matter of 
course that the plaintiff was entitled to 
sue. Ido not regard such cases as 
authoritative, for, so farasI am aware, 
this point has never again been argued. 
But, nevertheless, whether I am bound or 
not by a judgment delivered on a Refer- 
ence from the Small Cause Court, which 
is questionable, for it has" been held that 
the Court in its-Original Jurisdiction is 
not bound by the judgment of a Division 
Bench on the Appellate Side, I cannot 
decline: to follow a course of decisions 
based on that judgment, even though not 
authoritative in the sense that a judg-' 
ment considered after argument is 
authoritative. , 

According: to the. view which I take 
the plaintiff, therefore, is not entitled to 
sue upon this contract, apart from any 
custom or trade usage which he may be 
entitled to raise and may succeed in 
establishing, but Ido not decide ee 
upon this ground, for reasons w 
have expressed, : | 
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I do however, hold, apart from the 
issue as to custom or usage, that the 
plaintiff entered into the contracts on 
behalf of his principals who were undis- 
closed, and that, he did soin the charact- 
er of broker or agent. ] 

The next question to be considered is 
that of custom as it has been termed, 
though usage would be the more appro- 
priate form of expression. 

It will be seen when J have stated the 
usage alleged, that assuming Gubboy v. 
Avetoom (6) correctly to represent the 
law, there is no need for usage to have 
.been, pleaded in this suit, unless the 
plaintiff's situation is such that in the 
absence of proof of the usage, his suit 
must fail by reason of section 236 of the 
Indian Contract Act. 

On the other hand, if Gubboy v. Ave- 
toom (6) is not a correct exposition of the 
relative legal positions of a broker and 
his principal in these circumstances, 
whether by reason of the circumstance 
that the broker is a mere intermediary, 
or the other, that he has expressly 


contracted as.a broker and signed the. 


note as such, the usage becomes of first 
importance, for, without its aid, the bro- 
ker cannot sue at all. This is clear from 
Southwell v. Bowditch (5) and - Patiram 
Banerjee v. Kanknarräh Co., Ltd. (1). 

The usage which it is desired to prove, 
is formulated in the additional written 
statment filed in circumstances already 
stated. 

Iwill quote it at length andit runs 
as follows :— 

' Alternatively, the plaintiff states that 
there is a well-established custom and 
usage of the Stock and Share market in 
Caleutta by which in all contracts for 
sale and purchase of shares, the names of 
buyers and sellers are not disclosed and 
-the broker is treated as principal, that 
is, as buyer or seller as the case may be, 
and held responsible for performance of 
such contracts and entitled to require 
performance as principal and whereby the 
broker is taken to contract as principal 
and entitled to deal with the shares sold 
or purchased as his own and tosell the 
same at a profit or loss as the case may 
be. The seller or buyer dealing with 
such broker, has not any concern with 
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such dealings but looks to the broker for 
performance of the orignal contract.” 

The essentials of the foregoing state- 
ments are that the broker is treated as 
principal both by buyer and seller alike, 
both of whom he may hold and by both 
of whom he my be held liable under the 
contract :that the broker is taken to 
contract as principal and is entitled to 
deal with the shares as his own and sell 
them ata profit or loss: that neither of 
the parties has any concern with such 
dealings but they look to the broker 
alone. 

‘More is here stated than attempt has 
been made to prove, in particular, the 
statement that the broker may deal with 
the shares as his own. 

Before considering the evidence as to 
the alleged usage, I will deal with the 
objection that the evidence of such 
usage is not admissible. 

The principle on which this objection 
is founded is that though evidence of 
a usage augmenting the responsiblity of 
a broker is admissible as consistent with 
the contract, evidence of a usage incon- 
sistent with the terms of the contractis 
not admissible. 

Among the authorities cited Fleet v. 
Murton (2) and Pike v. Ongley (8) are 
instances of the former: and I need go’ 
no further than the words of Lord Esher, 
M. R., in the latter case, where he says :— 

“Ts it the fair meaning of such evidence 
tosay that where a broker says in the 
contract that he is acting for a principal, 
though an undisclosed one, the buyer 
is to look only to him and not to the 
real principal ? Such, a custom would 
be in direct contradiction of the terms 
of the written contract." 

This is the very thing which the usage 
preferred in this suit purports to achieve, 
and it makes no difference that the suit 
is against the seller. 

Fry,L.J.s judgment was based upon 
the consideration that a usage whereby’ 
& broker shall also be liable is not 
inconsistent with the contract, though 
it would be inconsistent if the usage 
were to exclude the liabiltiy of the 
owner. 

In this case, however, there is a further ' 
ineonsistency. lf the broker himself 
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may enforce this contract under section 
230 of the Indian Contract Act, the usage 


entitling him to do so carries his rights ` 


no further. If on the other hand, he 
has not that right under the law, the 
usage is inconsistent with the contract in 
that it confers on him a right which he 
otherwise does not possess and imposes 
on the other party a liability to a person 
to whom he is under no such obligation. 


The observations of the learned Judges. 


in Robinson v. Mollett (4) which I shall 
quote later in a different connectior, 
have an application to this point as well. 


In myjudgment, the usage which it. 


has been sought to prove, is inconsistent 
with the contract and evidence of it is 
inadmissible. 


I admitted it, however, subject to this 


objection as though I was willing to. 


hear argument and decide the pointas it 
arose, learned Counsel on both sides 
preferred to have it decided after: the 
case had been fully heard. 

The evidence asto the alleged usage 
varies both in quality and substance. 

Mr. Turle, who was one of the witnesses 
called to prove it, is the President of the 
Calcutta Stock Exchange Association, 
and ifany personis liable to state .with 
clearness and precision, what the custom 
is, if should be he. 


He said that according to the usage of 
the Calcutta Stock Exchange Association, 
the name ofthe buyer or seller is not: dis- 
closed to the other party : the. broker is 
responsible to both parties: neither party 
has a claim on the other if he should find 
out who he is. 


Mr. Gubbay said much the same, but 
Purno Chunder Dutt did not go quite so 
far nor did Ramkumar Bangar.. Mr. 
Gregory gave similar evidence; but said 
nothing about the parties not remaining 
liable .to each other. Mukunda Lal 
practically. confined himself to saying 
that the broker was responsible to both 
parties. Alibhoy's evidence, for what it 
is worth, is on the same lines. , 

It is curious that these witnesses all 
say that the broker is resposible, but do 
not expressly say that the, broker alone 
may enforce the contract against the 
parties, No doubt they meant to imply 
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that, but itis curious that they should 
have omitted to say so. 

But when one considers their evidence 
as tothe generality of the usage, the case 
made begins to break down. 

. They agree in their evidence that the 
usageobtains among those who belong to 
the Calcutta Stock Exchange Association. 
Asregards what are called "outside" 
brokers and the public generally, some 
assert that the same usage is followed 
though Mr. Turle says that the Com- 
mittee of the Association does not adjudi- 
cate, by which I understand him to mean, 
does not enforce these rules, as between 
persons who are not both members, Mr. 
Gubbay said thesameand went further 


. and said that he would not say that the 


usage was binding upon people or bro- 
kers outside the Association. Many of 
the witnesses said that they knew of no 
instance where the question had arisen 
with regard to people who were not bound 
by the rules or usages-of the Association, 
and the explanation of the absence of evi- 
dence of the question having arisen no 
doubt is, that as long as transactions are 
conducted without friction, there is no 
reason why it should. Andif it does not 
arise and parties deliver shares to and 
receive payment from the broker, there is 
still no reason why they should be aware 
that even among members of the Associ- 
ation there isa rule or usage that the 
broker alone shall enforce liablity or be 
responsible. There is no occasion for 
them to learn of it. 

It is for this reason that I am prepared 
to accept this statement of the defendant 
that he knew ofno such usage. He is 
but a member of the public and when the 
-evidence isso vague as tothe knowledge 
even of “ outside” brokers, I see no reason 
for imputing to him knowledge of a 
usage which it is not proved that even 
all brokers invariably follow. 

The usage is not one by which I should 
hold the defendant to be bound, unless the 
evidence was of the clearest possible des- 
cription both as toits notoriety and as to 
the defendant being aware‘of it. 

The functions and purposes of a broker 
were stated by Woodorffe, J., in Patiram 
Banerjee v. Kanknarrah Co., Ltd. (1): “I 
thinka broker is an agent. For what 
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purpose he is an agent, is another ques- 
tion.. Primarily and for some purposes, 
he is the agent of the party by whom he 
“was -originally - employed. : He is also 
generally the agent of each of the two 
parties for whom: he negotiates. The en- 


` : gagement of a, broker is like that of an 


ordinary agent, but with this - difference 
that the broker being employed by per- 
sons who have opposite. interests, he is, as 
it were, agent for both the one and the 
„other to negotiate the commerce or affair 
in which he concerns himself. Thus his 
- agreement is twofold and consists in being 
faithful.to all the parties in the execution 
of what each of them entrusts him with. 
A broker when he closes a.negotiation as 
„the common agent of both parties, usually 
enters itin his:business book and gives 
to each party a copy of the entry. or a 
note, or, memorandum of the transaction, 
which as given to the seller is the sold 
note, and as given-to the buyer, is the 
-hought.note. Prima facie, à broker is 
. employed to find a purchaser or seller 
and as such, is a mere intermediary. He 
is thus:an-agent to find a contracting 
party, and as long as he adheres strictly 
to the position of broker, his contract is 
one,of employment between-him and the 
person who employs him, and not a :con- 
tract, of purchase or. sale with the: :party 
"whom he in the course of such employ- 
ment-finds.” 

The facts in Robinson v. Mollett (4) and 
the usage upon which reliance was- placed 
in that case, resemble those in this so 
closely that I shall quote freely from the 
report. Opinion was divided in the Ex- 
chequer Chambenand on appeal- to the 
House of.Lords,.the Judges were sum- 
moned-for the assistance of the House. - 

The first passage is from the opinion of 
Mellor, J., :—“ The custom with regard to 
the mode of buying and selling is des- 
cribed in the case, and I submit with 
deference to your. Lordships’ consider- 
ation, that it would be difficult to conceive 
any practice or custom of a market so 
opposed to the well-under stood character 
and.authority of a broker." 


Brett, J., said even more :—'" When Te 


siderable numbers of "men of business 
carry on one side of a particular business, 
they are;apt to set up a custom which 
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acts very.much in favour of their side of 
‘the business. Solong as they do -not 
infringe some fundamental principle of 
right and wrong, they may establish such 
a custom; but if, on dispute before a 
legal forum, it is found that they are en- 
deavouring to enforce some rule of conduct 
which is so entirely in favour of their 
side that it is fundamentally unjust to 
the other side, the Courts have always 
determined that such a custom, if sought 
to be enforced against a person in fact 
ignorant of it, is unreasonable, contrary 


“to law, and void. An example has lately 


been before your Lordships in an alleged 
custom on the Stock Exchange, Nickalls 
v. Merry (10). ^ The question, therefore, 
I submit, in the present case is, whether 
the alleged custom is not too much in 
favour of the brokers who set it up, 
whether it does not pass beyond due free- 
dom and degenerate into injustice. If 
the custom which exists in fact is not 
unjust, as against principals ignorant 
of it, your Lordships will uphold. 
it, however much it departs from the 
rules hitherto recognised by the Courts 
asapplicable to the contract ‘of employ- 
ment between principals and brokers; 
but if it so far breaks from those rules as 
to be unjust to such principals in such 
contract, your Lordships will pronounce 


'itto be void as a custom......... If the 


custom be adhered to, I can see no busi- 
ness reason for its establishment by 
brokers, ‘except its giving to them 
facilities for earning more commissions 
on easier terms. I fail to see any 
advantage to the merchants who employ 
the brokers adequate to the loss of a care- 
fully selected principal. It isa custom, 
therefore, invented by the body of 
brokers for their own exclusive advan- 
tage. It, therefore, as it seems to me, 
falls within the observations with which 
I commenced this opinion, -To hold it 
binding on a merchant, ignorant in fact 
of its existence, seems to me to be contrary 
to justice." 


In the opinion of Grove, J., I find: "The 
question in the case is, can this ordinary 
duty be varied by the 'eustom of à market 


(10) (1873) 7 H. L. 530; 45 L,J Oh, 575; 32 
L, T. 623; 23 W, R. 663, 
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of which the employer is ignorant in fact, 
and from the circumstances of the case 
cannot reasonably be presumed to know? 
This custom appears to me not merely to 
change modes or incidents of the sale, as, 
.€. g, mode of delivery, time and manner 
‘of payment, degree of credit, rate of 
discount, etc., but to change substantially 
"the nature of the employment and the 
relations of the parties to the contract. 
Idonot think a person dealing in à 
market of the customs of which: he is 
ignorant, though he may be bound to 
enquire as to usages such as those I have 
referred to, or if he do not inquire into 
them, may fairly be deemed bound by 
them, is bound.to inquire into a usage by 
which a broker is in fact not a broker, or 
is to be bound by the acts of a supposed 
broker when he has notall the correlative 
advantages resulting from the perform- 
Ance of & brokers duties for which he 
pays commission." 

Finally, in delivering the judgment of 
the House of Lords, Lord Chelmsford 
said: “But the usage is of such a 
peculiar character, and is so completely 
at variance with the relation between the 
parties, converting a broker employed to 
buy, into a principal selling for himself, 
and thereby giving him an interest 
wholly opposed to his duty, that I think 
no person who is ignorant of such.a usage 
can be held to have agreed to submit 
to its conditions, merely by employing 
the services of a, broker, to whom the 
usage is known, to perform the ordinary 
and accustomed duties belonging to such 
employment.” - ` 

There is hardly a word of these extracts 
but applies with equal force to the usage 
which I am asked to recognise. 

The effect of the usage, if it exists, is to 
remove safeguards which the law pro- 
vides for the protection of a pringipal 
against his agent. 
` A party not only is not informed with 
whom he is dealing, but he may not 
enquire and the information will be re- 
fused if he does. 
sible because a person may legitimately 
instruct his broker to conceal his identity. 
But if the name is ascertained aliunde, it 
doss not avail the party, because accord- 


ing to the usage, he may not enforce tlie’ 
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contract against the other party to the 
contract. This leads tothe result that it 
is impossible for a party to know or 
ascertain whether the broker to whom he 
has confided his business, is acting as a 
broker or selling to him shares which 
are his own, or selling to him or buying 
from him at the price which the other 
party will take or give, or whether the 
broker is or is not making a secret 
profit as the shares pass from one party to 
the other, if there is another party in 
fact. 

These things are all inconsistent with 
the duties and functions of a broker, 
but the usage affords facilities for doing 
them and may even be said by implica- 
tion to recognise them as legitimate. 

Mr. Turle, in the course of some ques- 


‘tions put by myself, appreciated the 


point but seemed to think the result 
was unobjectionable. His reason was 
that no one was misled. I will not 


suggest for a moment that with a firm 


of brokers of the standing of that of. 
which Mr. Turle is a member, the effect 
of the usage in practice is aught but 
entirely satisfactory and convenient. But 
a usage such as this; cannot be con- 
sidered from the standpoint of a firm of 
repute but must be regarded from the 
standpoint ofits inherent potentialities 
irrespective of persons. i 

It isnot necessary that I should in this 
case consider, whether or not -the usage 
is void. I must, however, before leav- 
ing this part of the case, draw atten- 
tion to the circumstance that the blank 
contract form attached to the plaint 
which is alleged to be the form of 
the contracts in suit, does not correctly 
set out the latter. 

On that attached to the plaint I find 
the words :—“Subject to the rules and 
customs of the Calcutta Stock Exchange 
Association.” These words are inserted 
by means of arubber stamp. They do 
not appear on the contracts in suit. 
I must guard myself against express- 
ing any opinion in this case as to 


whether such words would have any 


and what effect in a case in which 
they were to be found on contraets in 
suit, even assuming it in such a case 
to be established that a usage such asit 
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has been sought to prove here, is estab- 
lished and found to be a valid usage 
among members of the Calcutta Stock 
Exchange Association. 

For the purposes of this case, it suffices 
to say that I hold that there is no 
custom or usage in the Stock and 
Share market in Calcutta as is alleged 
in paragraph 2 of the additional written 
statement of the plaintiff. I also hold, 
though possibly superfluously, that so 
far as it may have been established. that 
there is such a custom or. usage among 
members of the Calcutta Stock Exchange 
Association, the defendant was not aware 
of it. | 

The question of usage being eliminat- 
ed, the plaintiff's position, upon the foot- 
ing of Gubboy v. Avetoom (6), is that of 


an agent who has entered into a contract . 


on behalf’ of an undisclosed principal 
which he may personally enforce. 
Assuming, as therefore, I will, even if 


not bound to do so, that the plaintiffis. 


himself entitled to sue for damages for 
' breaches of the contracts in suit, the next 
question is whether though he entered 
into the contraet in the character of 
agent, he was in reality acting not as 
agent but on his own account, for if he 
was, his suit must fail on that ground 
by virtue of section 236 of the Contract 
Act. 

As has been seen, the usage which it 
- was desired to establish, is one, the effect 
of which is to get rid ofthe other party 
to the contract and confine the seller or 
buyer as the case may be, to contractual 
relations with the broker alone; and, in 
short, convert the latter into not merely 
the principal but the sole party contract- 
ing with buyer and seller respectively. 

That was what the plaintiff sought to 
establish by hi$ own evidence as well as 
by that of his witnesses. His evidence is 
replete with statements both that he was 
broker and that he was principal. It 


would be waste of time to attempt to. 


re-produce his answers, they are so many 
and so conflicting. But that many, 
if not most of them, were due, I will 
not say, to a desire to establish the usage 
so that he might succeed in his suit, but 
to his rooted conviction arising from his 


‘notions of the usage that he was in fact , 
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and law, a principal, is to my mind a 
matter which admits of no doubt. 

If that was his state of mind when he 
entered into the contracts, andit is im- 
possible to suppose that it was not, 
though it is not sufficient to justify me 
in holding against him on that ground. 
alone on the question arising under ' 
section 236, it must not be overlooked 
in considering the facts. l 

In a succession of replies, the first 
and the remainder to 
learned Counsel, he admitted that in 
all the contracts in suit, he bought from 
one party and.he sold to-the other and 
in these, he said, he did not act as broker 
in the transactions. These replies seem 
to me to be conclusive upon the point 
but if more is required, it is provided 
by reference to the contracts themselves. 

The variations in rates where the 
difference between the buyers’ and sel- 
lers' contracts, amounts only to the broker- 
age, is, I think, sufficiently explained 
andifthe differences in rates were limited 
to that and stood alone without any other 
evidence, they too, would not be enough 
on which to find against the plaintiff. 
But the differences are not so limited 
and in some instances they are consider- 
ably more. 

Mr. Turle has said that where charges 
have to be made against one party, they 
are added toor deducted from the price 
as the case may be. The | practice does 
not seem to me, if I may say so, a very 
desirable one; as the duty of the broker 
is to deliver notes to each party in similar : 
terms. The practice,of arranging for 
brokerage by a difference in price limited 
to the amount of brokerage, is not neces- 
sarily in conflict with such duty for the 
omission from the seller’s note, where a 
space is provided for the brokerage 
charges, will explain the difference. But 
further to increase the difference by in- 
cluding or excluding, as the case may 
be, charges to be paid by a party, involves 
a departure from the brokers duty 


. of which there is no explanation apparent 


on the face of the notes. As a matter 
of accountancy, such a method may have 


‘much to commend it but if involves a 


conflict with the ‘duty of the ‘broker to 
deliver bought and sold notes to his 
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principals as evidence of the transaction 
between them. . 
Taking it however that such a practice 
exists, I should require very clear evidence 
that it had been followed ‘where the 
rates differ to an extent beyond the 
brokerage charges. The plaintiff has 


endeavoured to explain the differences . 


in .such a manner but Iam not disposed 
to pay much attention to mere verbal 
explanations on the point in view of the 
case made and which he knew he had 
to meet. I should have expected him if 
he relied upon a case of having beena 
broker acting on behalf of a principal, 
to have been ready to prove the trans- 


actions with the buyers up to the hilt, 


but no attempt has been made to do 
any such thing. 


With reference to the shares in the 
Auckland Jute Co. he sold 50 for the 
defendant and bought 75 for Parikh. 
But for 25 of these shares there was no 
bought note at all. This is quite incon- 
sistent with a brokers business. It 
involves that the plaintiff would buy or 
sell as the case may beand then distribute 
notes according to orders received. 
The aggregate number of shares sold 
would no doubt correspond with those 
bought, but where this course was 
adopted, it is impossible to say that there 
was acontract between the parties evi- 
denced by bought and sold notes. The 
only solution is that the plaintiff in such 
acase himself was buying and himself 
was selling: the absence of correspond- 
ing notes precludes any other conclusion. 

There is no suggestion that the various 
transactions differed inany respect. The 
suit has been heard upon the footing 
that no distinction should be made 
between any of them. In all these cir- 
cumstances, I hold that the plaintiff, 
though he entered into the contracts in 
suit with the defendant in the chardcter 
of broker, wasin reality acting on his 
own account. 


The issue as to an extension of time 
only becomes essential to be decided if 
the plaintiff is entitled to recover 
damages from the defendant, which in 
my opinion, he is not entitled to do. 
But, nevertheless, I will briefly consider 
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the evidence upon the point and state 
my conclusions. 

The plaintiff has stated that he saw 
the defendant from time to time and 
they agreed to extend the time for 
delivery of the shares. Though his 
evidence-in-chief purported to affect all 
the ‘shares, in the course of his cross- 
examination it became apparent, that that 
could not be so in any ease, and eventu- 
ally he was reduced to saying that there 
was an agreement on or about the 18th 
of September extending the time for 
delivery of the Kamarhatty Company's 
shares till four or five days after the 
poojah holidays which date would be 
about the 16th October. On the 16th 
October, a tender of over Rs. 1,60,000 is 
alleged to have been made accompanied 
-by an Attorney’s letter. 

The defendant says that he was away 
at Deoghur all through October and he 
denies the agreements for an extension 
of time. 

There is a direct conflict of evidence. 


‘Had I to choose between the two, I should 


prefer the evidence of thé defendant to 
that ofthe plaintiff but I am not driven 
to this extremity for the purpose of 
forming my conclusion. 

The due dates are stated on the notes 
and with reference to those where scrip 
had not been issued, the date has been 
&greed as the 20th September. 

The market rates of the shares on the 
due dates were on the whole in the 
favour of the defendant. That is quite 
consistent with an agreement for an 
extension of time forit is not unusual 
for a speculator who has made a profit to 
wish to increase it. But no suggestion 


.is made by the plaintiff in his evidence 


that the defendant wished to extend the 
time with that object. 

But more significant is the correspond- 
ence and where there is a conflict of 
testimony, contemporaneous letters afford 
the more certain guide to a solution. 

The letter of the 2nd October is in- 
explicable if on the 18th September a 
definite agreement for extension to the 
16th October had already heen made. 
Even more inexplicable is it that the 
plaintiff should have written “as our 
buyers are pressing much ”, a statement 
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itself untrue which he must have known 
would leave the defendant unmoved in 


the circumstances of such an agreement. . 


The evidence,of the alleged tender is 
also barely consistent with the existence 
of such an agreement, as the date it 
bears was the very day to which he says 
time had been extended, and is unlikely 
that a man, who had shown so much 
forbearance up to that point would, 
without warning when the day arrived, 
go through the formality of a tender 
accompanied by a letter signed by his 
Attorney. Iam not at all satisfied as to 
the- evidence of this tender. I should 
have attached far more weight to this 
evidence had it been shown that in 
accordance with the usual practice of 
Attorneys, the letter had been press-copied 
in its due order in the Attorney's press- 
copy letter book. But no such evidence 
has been forthcoming. 

T find as a fact that there was no agree- 
ment for extension of time. 


As the result of my conclusions the | 


suit will be dismissed with costs on scale 


No. 2 and reserved costs, ifany. . 
K. S. D, Suit dismisseds 
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ORDINARY ORIGINAL CIVIL Suit No. 556 
: or 1920. 
Mareh 17, 1924. 
Present:—Justice Sir Kumaraswamy 
' Sastri, Kr. 
In ve APPLICATION OF Mr. ARUNA 
CHALA AIYAR, ATTORNEY, 
HIGH COURT, MADRAS. 
Attorney and client—Client engaging Attorney— 
Vakalat-—Liability to pay fees—Costs of Attorney 
—-Qharge on property of client—Court, yurisdietior 


i When a person engages a professional gentle- 
‘man and signs a vakalat for that purpose, it is 
impossible to allow him to be heard to say that 
‘the whole thing was merely a farce and that he 
is under no liability to pay the professional 
antleman. [p. 733, cols. 1 & 2.] : 

Where a clisnt executes a vakalat agreeing to 
pay his Attorney his regulation fees under the 
Original Side Rules and distinctly states that 
there is no counter-agreement between them, it 
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up 


is not open to the client to plead that he never 
engaged the Attorney and never agreed to pay him 
any amount. [ibid.] ee 

When a party engages an Attorney to appear 
for him and to get an auction sale confirmed 
and oppose the application for getting the sale 
set aside, the Court, on being satisfied that the 
party is attempting to defeat the Attorney's claim 
for costs, has jurisdiction to declare the costs to 
be a charge on the property. [p. 732, col. 2.] 

Khetter Kristo Mitter v, Kally Prosunno Ghose, 25 
O. 887; 2 0. W. N. 508; 13 Ind. Dec. (N. s.) 578; 
followed. « 

Mr. Vere Mockett, for the Petitioner. 

Mr. T. A. Vijiaraghavachari, for the 
Respondent. l ; 

JUDGMENT.—This is an applica- 
tion by the Attorney, who appeared for the 
auction-purchaser, the counter-petitioner 
for an order that the petitioner should 
be declared to have a charge on the 
premises, more particularly described in 
the schedule, in respect of the costs, 
which are due to the Attọrney, the 
counter-petitioner having engaged him, 
for the purpose of appearing in the ap- 
plication, to set aside the sale of the 
property, wherein he was declared the 
purchaser. It is clear from the vakalat, 
which the counter-petitioner admittedly 
executed in favour of the Attorney, that 
he engaged Mr. Arunachala Aiyar, the 
Attorney to appear for him and get the 
sale confirmed and oppose the application 
for setting aside the salé and that he 
agreed to pay him -costs, according to 
the scale laid down by the High Court | 
Fee Rules, 1902. The cqunter-petitioner 
declares in the vakalat that no counter- 
agreement was made between himself 
and the Attorney, in respect of costs. 
The vakalat was accepted. and filed 
and Mr. Arunachala Aiyar, the Attorney, 


‘appeared on record, for ‘the counter- 


petitioner, during certain stage of the 
proceedings and subsequently, there was 
a change of Attorney and Mr. V. V, 
Devánathan was engaged as Vakil. The 
Attorney does not claim for any work 
done after the change of Attorney and 
so far as I ean see, there is nothing 
to prevent the Attorney from recover- 
ing fees due to him for work done by. 
him, til there was a change. The 
Attorney has filed an. affidavit wherein 
he states that he appeared, that a num- 
ber of affidavits, about 10 in number, 
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were filed, that two witnesses were ex- 
‘amined, that the application was on 
board for & number of days, that it 
was heard for two days, and that the 
sale was confirmed. He says that the 
costs of the application were taxed by 
him and that his costs, excluding 
Counsel’s fees, came to Rs. 305 and that 
it has not-been paid, in spite of demands. 
The Attorney states that at the 
request of the counter-petitioner, he gave 
a change of Attorney to Mr. V. V. Deva- 
nathan and that although the Attorney 
hàs been demanding payment of the 


fees due to him, the counter-petitioner. 


is executing the decree for costs but has 
not paid him anything. 

The affidavit of the counter-petitioner 
States that it is false that he engaged 
Mr. Arunachala Aiyar, or that he agreed 
to pay him anything and that he took 
no instructions from him in respect of 
the subject-matter in dispute. He says 
that at the instance of the decree-holder, 
his son-in-law, Mr. Rajagopala Aiyan- 
gar, formally engaged the Attorney, so 
as to enable him to appear and do his 
best for his father-in-law, in the matter, 
that he does not owe anything to the 
Attorney and that the Attorney did 
nothing in the matter, that he gave a 
change of Attorney to Mr. V. V. Deva- 
nathan voluntarily, that he .paid large 
sums to Mr. V. V. Devanathan. He 
also says that Mr. V. V. Devanathan 
himself was over paid by him. I find 
it difficult to believe the counter-peti- 
tioner’s affidavit. It isnot disputed that 
the vakalat was filed and the terms of 
the vakalat are clear. He agrees to 
pay the Attorney his regulation fee, 
under the Original Side Rules and 
distinctly states there was no' counter- 
agreement between the Attorney and the 
counter-petitioner. I do not think that 
in the face of the vakalat, it is.open 
to. the counter-petitioner to plead that 
he never engaged the Attorney, and 
never agreed to pay him any amount. 
That the Attorney did appear when the 
case came on is not disputed and I 
think it is a matter of great regret 
that the allegations in paragraphs 2 
‘dnd 3 should ever have been made. 
When a person engages a professional 
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gentleman and signs a vakalat for that 
purpose, it is impossible to allow him 
to be heard to say that the whole thing 
was merely a farce and that he is under 
no liability to pay the professional 
gentleman. Oral evidence of any agree- 
ment is inadmissible to contradict the 
terms of a written contract. The bill 
of costs in this case had been taxed 
at Rs. 549, as between party and party 
and.what the Attorney claims, is the 
portion that is due to him for work 
done and this according to the petitioner 
amounts to Rs. 305. The costs have been 
taxed by the Deputy Registrar and I 
take it that the costs were the costs that 
were lawfully due to the Attorney for the 
work he did. Itis significant that the 
counter-petitioner is attempting to re- 
cover the costs so taxed from the other 
side, while he is denying liability to pay 
the Attorney. 

Under these circumstances, there can 
be no doubt that the Attorney is entitled: 
to Rs. 305, which is his due. Any over- 
payment to Mr. V. V. Devanathan, or 
any request by the decree-holder to 
contest the proceedings, is a matter with 
which the Attorney has absolutely no 
concern. If thedecree-holder asked the 
auction-purchaser to contest and should 
there be anying in the nature of a 
promise by him to pay the costs in- 
curred, it is open to the counter-peti- 
tioner to get the money from the decree- 
holder, and if Mr. V. V. Devanathan 
has been over-paid, it is à matter bet- 
ween him and the counter-petitioner. 

As regards the’ objection taken that I 
have no jurisdiction to make the order, 
I think the authorities, which Mr. 
Mockett has cited, give the Court power 
where a party wants to defeat his 
Attorney's claim for costs. I would only 
refer to Khetter Kristo Mitter v. Kally 
Prosunno Ghose (1) where we have the 
high authority of Sir Lawrence Jenkins, 
as to the power of the Court to make 
the order in question. There is also a 
clear precedent in the judgment of Coutts 
Trotter, J., dated 24th April 1917, in 
C. S. No. 100 of 1916, where the learned 
Judge held that the English cases on the 
"d 25 O 887; 2 ©. W, N. 508; 13 Ind. Dec, (N. $.) 
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Subject are applieable and pointed out 
the difference between the special lien 
over the property recovered in an action 
and the general lien given by the Con- 
tract Act. I entirely agree with the 
learned Judge. The English Law, as 
regards the power of the Court, is stated 
in Halsbury, Volume XXVI, page 823, and 
the cases cited. There will be an order 
declaring that the petitioner Mr. Aruna- 
chala Aiyar, is entitled to a charge on 
the house and ground described in the 
schedule to the Judge’s Summons, for 
the sum of Rs. 305. The counter- 


petitioner will pay the petitioner’s costs. . 


Ido not think I can, having regard to 
the decision of Wallis, C. J., and 
Oldfiled; .J., in O. S. A. No. 62 of 1916, 
give costs on a higher scale, though I 
think the counter-petitioner's allegations 
are unfounded. Certify for Counsel. 

v. N. V. 


K. 8. D. Application allowed. 





CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 247 or 1921. 
July 31 1923. . 
Present:—J ustice Sir N. R. Ohatterjea, KT., 
and Mr. Justice Panton. 
JYOTI PRAKASH NANDI—Jupement- 
DEBTOR —ÀPPELLANT 
versus 
MUKTI PRAKASH. NANDI AND OTHERS 
—pszcREE-HOLDERS— RESPONDENTS. 
Execution of decree—Stay of execution—Security 
for stay—Properties comprised in bond, whether 
can be proceeded against~-Suit whether necessary 
—-Transfer of Property Act (IV of 1882), s. 67. 
' Where security is given, during the pendency 
of an appeal, for the due performance of the 
decree, for the purpose of obtaining a stay of 
execution of the decree, the properties comprised 


in the security-bond, can be proceeded against in ` 


<ecution of the decree, without instituting a 
suit under section 67 of. the Transfer of Property 


Aet. ] 
Case-law discussed. 
Appeal against 

Subordinate Judge, 

16th May 1921. 

Babu Jyotish Chandra Sarkar, for the 
| llant. 

ps Dwarka Nath Mitter and Babu 

Bankimchandra Mukherji, for the Re- 


spondents. 


the order of the 
Burdwan, dated 
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JUDGMENT. —This appeal arises 
out of proceedings in execution of a, 
decree. The respondents obtained a 
decree against the judgment-debtor, Jyoti 
Prakash, and put it into execution pend- 
ing an appeal preferred by Jyoti Prakash 
against the decree. Upon an application 
made by the latter for stay of execution 
proceedings, this Court directed proceed- 
ings to be stayed upon Jyoti Prakash 
furnishing security to the satisfaction of 
the Court below. Thereupon a security 
bond was executed by Jyoti Prakash on 
the 6th May 1915. The appeal was 
ultimately dismissed. The respondents 
having applied for execution of the 
decree by attachment and sale of the pro- 
perties covered by the security bond 
which had been executed by Jyoti 
Prakash, the sons and wife of Jyoti 
Prakash instituted a suit for a declaration 
that the properties were not liable to be 
Sold in execution of the decree obtained 
by the respondents against their father 
and pending that suit, the sons of the 
appellant obtained an injunction res- 
training the respondents from executing 
the decree until the disposal of the suit. 
The suit succeeded in the, Court of 
first. instance, but on appeal to this 
Court, the decree of the Court below 
was set aside and the suit brought by 
the sons and wife of Jyoti Prakash was 
dismissed. After the disposal of that 
suit, the respondents put into execution 
the decree against the appellant. One 
of the objections raised was that the pro- 
perties covered by the security-bond could 
not be proceeded against unless a suit 
was instituted under section 67 of the 
Transfer of Property Act, as the security- 
bond created a charge upon the proper- 
ties in favour of the respondents. "There 
was another objection raised, namely, 
that the present application was barred 
by „limitation, because it was made more 
than three years after the date of the 
last application. These objections were 
overruled by the Court below, and the 
judgment-debtor .has appealed to this 
Court. | 4 

The first question for consideration is 
whether the decree-holders can execute 
the decree against the properties com- 
prised in the security-bond without in- ' 


It 


Pe 
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stituting a suit under section 67 of the 
Transfer of Property Act. That ques- 
tion has been considered in several cases. 
In the case of Shyam Sundar Lal v. 
Bajpai Jainarayan (1), it was held, that 
the relationship between a decree-holder 
and a judgment-debtor who has execut- 


ed a security-bond under section 545,- 


clause (c) of the Civil Procedure Code, 
mortgaging certain properties for the due 
performance of the decree or order that 
may ultimately be passed by the Appel- 
late Court, is not that of mortgagee and 
mortgagor, and, in the event of the appeal 
being dismissed, the decree-holder is 
‘entitled to realise his decretal money 
by sale of the properties given in secu- 
rity without instituting a suit under 
section 67 of the Transfer of Property Act. 
This case has been followed by the Madras 
High Court in the case of Subramania 
Chettiar v. Rajeswara Sethupathi, Raja of 
‘Ramnad (2). In a recent case decided by 
the Judicial Committee (Raj Raghubar 
Singh v. Jai Indra Bahadur Singh (3)] 
where the security-bond was executed 
pending an appeal, their Lordships ob- 
served as follows: "For a proceeding 
under the Transfer of Property Act, there 
must be a mortgagor anda mortgagee. 
Their Lordships have to examine whether 
in this case there is any mortgagee, 
any person to whom the security was 
‘given. Now, no person is mentioned in 
the instrument. Itrecites the decree that 
the widow has been ordered to furnish 
security, and then the declarants furnish 
‘security by hypothecating their property. 
The form of an instrument such as 
this, in the absence of any special form 
being provided by the Code, and there 
is no suggestion that there was any such 
form provided under the Code then in 
force, must vary according to the prac- 
tice of the Court.” Then, after referring 
to the practice of the High Court at 
‘Calcutta, that “in instruments of this 
nature, the parties bind themselves to 
some named officer of the Court, and 

(1) 30 O. 1060; 7 C. W. N. 914. 
. (2) 43 Ind. Cas. 187; 41 M. 327; 6 L. W. 762: 
(1917) M. W. N. 872; 34 M. L. J. 84. 

(3) 55 Ind. Cas. 550; 42 A. 158; 46 I. A. 228; 
22 O. OC. 212; 6 O. L. J. 682; 38 M. L. J. 302; 18 
A. re 263; 22 Bom. L. R. 521; 13 L. W. 82 
(P.O). ; 
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that, if the instrument has to be putin 
suit, either the officer sues, or, he under 
order of the Court assigns the security 
to the party who wishes to avail himself 
of it; but this instrument does not pur- 
port to bind the sureties to any indivi- 
dual officer or to any one," their Lord- 
ships observed: “It is suggested that 
they are bound to the Court. But the 
Court is not a juridical person. It cannot 
be sued. It cannot take property, and 
as it cannot take property, it cannot 
assign it. It remains, therefore, that 


there is an unquestioned liability, and 


theré must be some mode of enforcing 
it and that the only mode of enforcing 
it must be by the Court making an 
order in the suit upon an application 
to which the sureties are parties, that 
the property charged be sold, unless 
before a day named, the sureties find the 
money. This form of procedure is that 
to which the High Court of Allahabad 
gave its sanction in the case of Janki 
Kaur v. Sarup Rani (4)." 

In that case the learned J udges of 
the Allahabad’ High Court held that 
where in an appeal, security has been 
given. to the Appellate Court for the due 
performance of such decree as it may 
pass, the decree-holder may enforce such 
security in the manner provided for by 
section 253 of the Civil Procedure Code. 
The present Code of Civil Procedure 
provides for a form of security-bond. 
See O. XLI, Appendix G, Nos. 2, 3. It 
is true that the security-bond in the 
present Case was. executed after the pre- 
sent Code had come into force, but the 
security-bond appears to have been simi- 
lar in form to that which was dealt 
with in the case of Shyam Sundar Lal 
v. Bajpai Jainarayar (1). The bond is 
not addressed to any one but it is sim- 
ply headed “Sub-Judge’s Court.” The 
material portion of the bond, after recit- 
ing the suit and the appeal and the 
fact that the Court had ordered the 
execution to be stayed on security being 
furnished, runs thus: | “Accordinly I keep 
following properties owned and ‘held by 
me as security and promise that until 
the final disposal of the said appeal, I 


oO 17 A- 99; A. W. N. (1895) 19; 8 Ind. Deo, 
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shall in no way be competent to encum- 
ber or transfer those properties in any 
way. If the decree in the said original 
suit be upheld by the Appellate Court 
then the decree-holders will be compe- 
tent to realise their dues from the pro- 
perties kept as security and neither 
myself, nor any heir, nor representatives 
will be competent to raise any objection 
thereto and if any be raised, the same 
will be rejected.” This security bond, 
as we have already said, is similar to 
the security-bond in the case of Shyam 
Sundar Lal v. Bajpai Jainarayan (1) 
referred to above, and it is almost similar 
to the security bond in the case of Raj 
Raghubar Singh v. Jat Indra Bahadur 
ingh (8). 
Singh, SANA Vakil for the appellant 
relies upon the case of Tokhan Singh 
v. Girwar Singh (5) where 1t was held 
that the effect of the security-bond in 
that case, was to create a mortgage and 
that the properties could not be sold 
without instuting a suit under section 
67 of the Transfer of Property Act. In 
that case, the Court ‘held, upon a 
consideration of the security-bond, that 
there was & transfer of interest 1n the 
immoveable properties and that there was 
a mortgage under section 67 of the 
Transfer of Property Act. The learned 
. Judges distinguished the case of Shyam 
Sundar Lal Bajpai v. Jainarayan (1) on 
the ground that the security-bond, which 
was before the Court in the latter case, did 
not create a mortgage, because it did not 
purport to transfer the interest to any 
person, The learned Judges of the 
Madras High Court pointed out in the 
case of Sabramanian Chettiar v. Raja of 
Ramnad (2) referred to above, that, “it 
would be a most mischievous state of law 
if such -a thing (a suit under section 67) 
were necessary and it would fetter the 
discretion of the Court in accepting 1m- 
moveable property as security for the 
execution of the decree. Having regard 
to the decisions cited above, we are of 
opinion that itis not necessary to insti- 
tute a suit on the security-bond and the 
properties could be proceeded against in 
n. 
MN He contended: however, by the learn- 
(5) 32 C. 494; GO WON, 302; 10. L, J, 118. 
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ed Vakil for the appellant that in the 
judgment of this Court in the suit in- 
stituted by the sons of the judgment- 
debtor,.it was held that there was a 
charge creafed upon the property. We 
-do not think that there is anything in 
the judgment of Mr. Justice Richardson 
which goes to show that in his opinion 
the security-bond could not be enforced 
except by instituting .a suit. On the 
contrary, the observations* of Mr. Justice 
Richardson go to show that it could be 
done by way of execution. The learned 
Judge says: “Thereupon the decree 
against Jyoti being a subsisting decree 
which has been put in course of execu- 
tion, there will be nothing to prevent 
the security-bond from being enforced 
against the whole co-parcenary interest 
of the plaintiffs and Jyoti.” Reliance has 
been placed upon the observations* of 
Mr. Justice Shamsul Huda which are 
these: ‘I agree with my learned brother 
in holding that by the security-bond, a 
charge was created on the family property 
to discharge an antecedent debt not 
tainted with immorality and that it is 
enforceable against the plaintiffs.” We 
do not think, that the learned Judge 
meant to find that there was any charge 
in the sense that it could not be enforced 
except by a suit. The first, contention, 
therefore, must be overruled. 

The second contention is that the ap- 
plication is barred by limitation. But 
in the first place, the period during 
which the execution proceedings were 
stayed (an injunction having been obtain- 
ed by the judgment-debtor) should he 
deducted and, deducting the said period, 
the application was in time. In the 
next place, although the application was 
made on the 23rd , February 1920, an 
application for amendment was made 
and allowed on the 7th July 1920. 
Order XXI, r.17, Civil Procedure Code, 
provides that where an application for 
amendment is made and allowed, it shall 
be deemed to have been.an application 
in accordance with law and presented 
on the date when it was first presented. 

In these circumstances the appeal fails 
and must be dismissed with costs. 

Z. K. i Appeal dismissed. 
"Ses 97 Ind, Cas, 858 at pp. 865, 808—[E,] — ^ 
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ALLAHBAB HIGH COURT. 
SECOND CIVIL APPEAL No. 811 or 1922. 
November 15, 1923. 
Present:—Mr. Justice Sulaiman. 
NAGINA RAI-—PLAINTIFF—ÀPPELLANT 
versus 
. SANGAM RAT AND OTHERS--DEFENDANTS 
— RESPONDENTS. : 

Civil Procedure Code (Act V of 1908), s. 11, Exp. 
VI—Hindu Law--Joint family, suit against— 
Family represented by some members—Remaining 
members, whether bound. 

The decision in a suit, to which some members 
of a joint Hindu family, who properly represent 
the family, area party, and who fully contest the 
suit, will,in any subsequent litigation between 
the same parties, operate as res judicata against 
any other member of the family who was not 


personally impleaded in that suit. He' wil be : 


. considered to have been represented by the other 
members, by virtue of Explanation VI to section 11, 
Civil Procedure Code. 

Hari Lal v. Nimman Kunwar, 15 Ind. Cas. 126; 9 
A. L. J. 819; 34 A. 549 and Madan Lal v. Kishen 
Singh, 15 Ind. Cas. 138; 9 A. L. J. 844; 34 A. 572, 
relied-on. 


Second appeal against the decree of: 


the District Judge, 
the 19th of April, 1922. 
Dr. M. L. Agarwala, for the Appel- 
lant. "s 
"Mr. Haribans Sahai, for the Respond- 
ents. i 


JUDGMENT.—This isa plaintiff's 
` appeal arising out ofa suit for recovery 
of possession of a plot of 
‘.and a clump of bamboo trees. The 
` Court of first instance decreed the suit 
but on appeal the suit has been dis- 
missed. The main point which is 
raised in second appeal is that the 


Ghazipur, dated 


finding of the lower Appellate Court . 


that the plaintiffs claim was barred by 
the principle of ves jüdicata was not 
correct. What happened was that the 
present plaintiff used tolive in Bengal 
far away from his village. In 1918 
some of the present defendants brought 
a suit against the plaintiffs own 
brothers and uncle for the posséssion 
of the plot of land and certain trees 
‘including the property now in dispute. 
“The members of the present plaintiff's 
family pleaded therein that the property 
then in suit belonged to their family. 
The suit was hotly contested and ulti- 


mately a decree was given to the plaint-. 


ifs relations. In that suit the present 
i 47 


land . 
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plaintiff was not impleaded atall. The 
reason probably was that he was absent 
from the village at the time. The 
learned Judge of the Court below has 
held that that decree operates as ves 
judicata. In his judgment he has found 
that the plaintiff is a member of the 
joint Hindu family with his brothers 
and uncle and has also found that 
the previous suit was hotly contested, 
the plaintiff's family setting up their 
proprietary interest in the land and the 
bamboo clump. He has further remark- 
ed that all the members of the joint 
Hindu family who were living in the 
village were impleaded and the case was 
actually fought by them on behalf of the 
family. That being so, Tam of opinion 
that the decree in the former suit, even 
though the present plaintiff was nof 
personally impleaded, is binding on 
him. It has been laid down by two 
Full Bench cases of this Court, vide 
Hari Lal v. Nimman Kunwar (1) and 
Madan Lal v. Kishen Singh (2) that 
where a suit is either brought by or 
against a joint Hindu family the other 
members ofthe family must be deemed 
to be parties to the suit through the 
manager. If, therefore, the former suit 
be deemed to be a representative suit 
brought against the family in its repre- 
sentative capacity, it is obvious that 
under section 11, Explanation VT, of the 
Code of Civil Procedure, the present 
plaintiff must be deemed to have been 
& party. Under the circumstances the 
decree of the lower Appellate Court was 
perfectly correct. I dismiss the appeal 
with costs. 


M. A. A. Appeal dismissed, 


(1) 15 Ind. Cas. 126; 9 A. L. J. 819; 34 A. 549. 
(2) 15 Ind. Cas. 138; 9 A. L. J. 844; 34 A. 572. 
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CALCUTTA HIGH: COURT. 
CIL Rutz No. F-99 or 1922: 
August 30, 1923. 


` Present:—Justice Sir Asutosh Mookerjee, 


Kr., and Mr. Justice Chotzner. 
Kumar GOPIKA RAMAN RAY— 
; PETITIONER—À PPELLANT 

versus 

MAHAR ALI AND.OTHERS—OPPOSITE 

ME . PARTY— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLVII, 
T. 1—Review—"'Sufficient reason," what amounts to— 
Order made under misapprehension—Interests of 
justice. 

. , The discretion of the Court in saying what is 

“sufficient reason" within the meaning of O. XLVII, 
X: 1,-of the Civil Procedure Code, is not confined to 
reasons analogous to those specified in the earlier 
portion of the rule. The Court has jurisdiction 
under the rule to re-call an order made under a 
misapprehension, when it is necessary in the 
interests of justice to do so. [p. 740, col. 1.] 

Case-law referred to. ` 


Babus Dwarka Nath Chuckerbutty, 
Surendra Nath Guha, Harendra Kumar 
Sarbadhikari.and Rama Prosad Mookerjee, 
for the Appellant. 

|. Babus Mahendra Nath Ray, Sib Chandra 
Palit, Mr. S. R. Das, Babu Gobinda 
Chandra Dey Roy, Rames Chandra Sen, 
Birendra Chandra Das, Nripendra 
Chandra Das and Santimoy Majumdar, 
for the Respondents. 


JUDGMENT .—This Rule was grant- 
ed on an application for review of the 
order made by this Court on the 4th 
July, 1922, in connection with appeal from 
Original Decree No. 204 of 1919. The 
order was in these terms: 

“Before Babu Dwarka Nath Chakra- 
barti proceeds to. open this appeal, 
Babu. Mahendra Nath Ray, on behalf of 
the adult tenant defendants, takes a 
preliminary objection that the appeal is 
incompetent. and cannot proceed as 
against the tenant deferidants, because 
some of the tenant defendants have died 
and no steps have been taken to bring 
their legal representatives on the record 
and that from the nature of the reliefs 
sought the appeal cannot proceed as 
against the surviving tenant defendants. 
In reply, Babu Dwarka Nath Chakrabarti 
states that he intends to proceed against 
defendant No. 161 (proprietor) only. 
The appeal will, therefore, stand dis- 
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defendant No. 
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missed as against the tenant defendants 
(Nos. 1—160) both adults and infants." 
The appeal was taken up for dis- 
posal on the 4th July, 1922. Mr. Chakra- 
barti, Mr. Guha and Mr. Sarbadhi- 
kary appeared on behalf of the plaint- 
iff-appellant. There were two sets of re- 
spondents, namely, defendants Nos. 1 to 
160 who were tenants and were repre- 
sented by Mr. Ray, and Mr. Palit; and 
defendant No. 161 who wasthe proprietor 
and was represented by Mr, D. Ray, 
Mr. Sen, Mr. B. C. Das, Mr. N. C. Das and 
Mr. Majumdar, Mr. S. R. Das, Counsel, 
appeared with them. It is stated that 
some orallof these gentlemen also ap- 
peared for the tenants. 
As soon as the appeal was called on 
Mr. Ray took the preliminary objection 
on behalf of the tenants as stated in 
the order. Some diseussion followed 
and ultimately the order as recorded 
was made. The reason why the order 
was recorded at that stage was that as 
the hearing of the appeal was likely 
to occupy several days, it was felt that 
the tenants should not be put to the. ex- 
pense of being represented in Court 
everyday while the appeal was proceed- 
ing against the proprietor defendant 
alone. The order was made in the pre- 
sence of representatives of all the parties 
and no observation was made or excep- 
tion taken by the Vakils for the pro- 
prietor defendant who were present in 
Court. After the order had been passed, 
Mr. Chakrabarti proceeded to open the 
appeal, and our notes show that this 
occupied the whole ofthe day. At the 
close of the day, when the Court was 
about to adjourn, Mr. S. R. Das (who 
was not in Court when the order was 
passed) came in and stated that he 
would raise an objection to the compe- 
tency of the appeal against the proprietor, 
161,. after the appeal 
had been dismissed against the tenants. 
Mr. Chakrabarti contended that the ob- 
jection came too late, and stated that 
if such objection had been zindicated 
before the order was made, as it might 
have been, by the Vakils for the pro- 
prietor who were fpresent:in Court at 
the time, he would not have abandoned 
the appeal asagainst the tenants. The 
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Court intimated that Mr. S. R. Das 
would he heard on the point the next 
morning. Mr. Chakrabarti stated that 
he would apply for the discharge of the 
order, as his application had been made 
under a misapprehension. On the next 


day, the parties were heard and the: 


hearing of the appeal was adjourned. 
The present application was thereafter 
made so that the order of the 4th July, 
1922, might be re-called and the appeal 
set down for hearing in its entirety. 
We granted a Rule calling upon the op- 
posite party to show cause why the order 
should not be discharged and the appeal 
heard in its entirety. 

The Rule was heard on 27th July 
1923 and we intimated that the Rule 
would be made absolute, but that our 
reasons would appear in our judgment in 
the appeal. It was then àssumed that the 
appeal would be heard by us forthwith. 
But by reason of circumstances beyond 
our control, the appeal has been post- 
poned till after the Long Vacation when 
it may possibly be heard by a Bench 
differently constituted. We have accord- 
dingly considered it necessary to place on 
record our reasons. 

There is no room for doubt as to 
‘what actually happened. When Mr. Ray 
took the.preliminary objection and:Mr. 
Chakrabarti offered to abandon the ap- 
peal against the tenants, the latter un- 
doubtedly intended to proceed with the 
appeal as an effective appeal against 
the proprietor. He did not anticipate 
that any objection could, or would be 
taken, on behalf of the proprietor to the 
adoption of such a course. The Vakils 
for the proprietor were present in Court 
and not only did they not intimate 
at that stage that there was any objec- 
tion to the competency of the appeal, 


but they allowed the argument tospro-, 


ceed for the whole day. These were un- 
questionably .arguments on behalf of 
the appellant in an appeal against the 
proprietor. alone, for the order for 
dismissal of the appeal against the tenants. 
had already been made. The objection 
was intimated for the first time by Mr. S. 
R. Das when he came into Court at the 


close of the day, after the arguments: for z 


-the- appellant had proceeded a long way. 
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Mr. Chakrabarti forthwith stated that if 
this line was adopted by the proprietor 
respondent, he would ask the Court to 
vacate the order and to hear the appeal 
in the presence of all the parties:concern- . 
ed. In the circumstances stated, we feel 
no doubt that the order should be re- 
called in the interests of justice and that 
the Court should be left free to deal 
with the appeal in its entirety including 
the question of -the .competency of. the 


‘appeal as against the tenants on the 


ground mentioned by Mr. Ray. We can- 
not reconcile ourselves’, to the view that 
the Court should be hampered in ‘its 
endeavour to examine and decide the 
real matters in controversy between the 
parties, by reason of the order of the.4th 
July, 1922. AE 

We have been pressed to hold, however, 
that we have no jurisdietion to vacate the 
order in view of the decision of the 
Judieial Committee in  Chajju Ram 
v. Neki (l In that case, Viscount Hal- 
dane held that the expression "any other 
sufficient reason" must be' interpreted to 
mean “a reason sufficient on grounds at 
least analogous to those specified imme- 
diately previously." Whether any ana- 
logy can be discovered between the two 
grounds specified, namely, “the dis- 
covery of new and important matter or 
evidence” and “some mistake or error 
apparent om the face of the record” need 
not be discussed. But whether a parti- 
cular reason is analogous to either the one 
orthe other of these two grounds, may 
obviously lead to very refined if not 
subtle arguments. No useful purpose 
will be served by an attempt to- review 
and reconcile the numerous decisions on 
the subject from the time when the 
decisions of the Full Bench in Nusseer- 
ooddeen Khan v. Indurnarain Chowdhry 
(2) and Chintamani Pal v. Pyari Mohan 
Mookerjee (3) were pronounced. But we 
may re-call. the decisions of the Judicial 


(1) 72 Ind: Cas: 566; 40 L A. 144; 30 M. L. T. 
295; 96 C. W: N. 697; 41 P.L. R. 1992; 3 P. L, T. 
435: (1922) A. I R. (P. C.) 127 16 L. W. 37; 17 P. 


` W. R. 1922; 3 L. 121; 43. M. L. J. 332; 24 Bom. L, R; 


1936. 4 U. P.L. R. (P. C.)-99; 36 C. L. J. 459 


si 
e B. L. R, Sup. Vol: 307: 5 W. R. 93 (F. B. 
() GB.L, R16; WwW RIE B) ^ 
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Committee’ in Hurryhur Mookliogadhya 
v. Madub' Chunder Baboo (4), Reasut 
Hossein v. Hadjee Abdullah (5), Ganga- 
pershad Sahu v. Maharani Bibi (6) and 
Muhammad Yusuf Khan v, Abdul Rahman 
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Khan (7), which indicate that the discre- . 


tion ofthe Courtin saying “what is suff- . 


eient reason" within the meaning of 
O. XLVII, r. 1l, is not as rigidly circum- 
scribed as the opposite party contends. 


The result is that, as already intimat- 


ed, the Rule must be'made ` absolute 
and the order of the 4th July, 1922, 
vacated. "This order will operate only 


against those who have been duly served. 


with notice of this Rule. 
ZK ` Rule made absolute. 
“(H HMI A. 182; 8B. L. R. 566; 2 Suth. P. C. 
J. 484; 2 Sar. P. C. J. 713; 20 W.R. 459; 20 E. R. 


143. 

(5) 3I A. 221; 20, 131; 26 W. R. 50; 3 Sar. P. 
C. J. 221; 1 Ind. Dec. (x. s.) 380 (P. C.) 

(6) 11 C. 379; 12 I. A. A7 at p. 51; 4 Sar. P. C. J. 
621; 9 Ind. Jur. 158; 5 Ind. Dec. (x. s.) 1012 (P. ©.) 
: (7) 16 I. A. 104; 16 C. 749; 13 Ind. Jur. 170; 5 Sar. 
-P. C. J. 362; Rafiqu & Jackson's P. C. No. 112; 8 Ind. 
Dec. (x. 8.) 496; (P. C). 


LAHORE HIGH COURT. 
Srconp CIVIL APPEAL No. 1008 or 1923. 
February 7, 1924. 
Present:—Mr. Justice LeRossignol. 
.GHASITA SINGH-—PLAINTIFF— 
APPELLANT 
versus 
BELI RAM AND ANOTHER— DEFENDANTS 


— RESPONDENTS. 
Custom—P) 'e-empiion— Chhapal town, 
-Amriisar. 
No custom of pre-emption obtains in the, tora 
of Chhapal in the Amritsar District. 


Second appeal from the decree of the 
District Judge, Amritsar, dated the 
"th March, 1923, affirming that of the 
Munsif, .First Glass, Tarn: Taran, District 
Amritsar, dated, the 31st J atrdary, 1921. 

Sardar- Man Singh, for the Appellant: 

Mr. Gullu Ram, for the ‘Respondents. 

JUBGMENT.—The sole question 
fcr decision in ‘this second appeal is 
whether a, oxistcm “Of pre- emption exists 
in the small town ofChhapal in the 


District 


‘that is practically the 


. Sch II, Art. 4— 
ur 1908), s. 102— Suit by zemindar to recover price of 


"fgg" 


Amritsar District. The learned District 
Judge has certified that the evidence 
regarding the existence of this custom 
is conflicting and uncertain, but 
there is in reality very little evidence 
atall In 1898, a pre-emption decree in 
respect of property situated in thistown 
was granted by consent of parties, and 
only reliable 
evidence in the case. Two witnesses 
have been produced - by: the plaintiff 


-who give oral evidence that. they pri- 
-vately enforced their right to pre-empt, 
"but they give no details whatever of 


either time or place. Another decree 
based’ upon an award of arbitrators is 
also produced in evidence, but that 
decree was granted during the pendency 


‘of the suit and is consequently of little 


value. 

I find, therefore, that there i is no ade- 
quate evidence on which to base a con- 
clusion that the custom of pre-emption 
obtains in this small town of Chhapal, 
and I dismiss the appeal with costs. 

N. H. Arped dismissed. 


OUDH JUDICIAL COMMIS- . 
* SIONER’S COURT.. = 
Sreconp CIvIL APPBALS Nos. 8, 9, 10. . 

AND 11 or 1923. . 
December 13, 1923. 

. Present :—Mr. Dalal, AÀ.J.Q. 
Sri RAGHUNATH JI "ASTHAPIT . 
RAJGOPAL MUNDIR, AJUDHIA— 

PLAINTIFF—À PPRLLANT . 
t VETSUS 
ANTOO—DEFENDANT— RESPONDENT. : 


Provincial Small Cause Courts Act (IX of .1887), 
Civil Procedure Code (Act. V of 


manure from tenants, nature of—Appeal, second, 
whether competent—Custom-—Wajib-ul-arz, entry in, 
construction of—Tenant, right of, to use manure 


- within village—Partition, effect of. 


A suit by a zemindar against his tenants for the 


-` recovery of the price of manure which he alleges 
- belongs to him because of his interest in the 
. Village and by reason of a custom obtaining in the 


village, isa suit for the recovery of an interest in 
immoveable property, and is excepted from the 
cognisance of a Small Cause Court by Art. 4 of 


: Schedule Ilto the Provincial Small Cause Courts . 
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Act., A.second appeal is, therefore, competent in 
such a suit. 

A custom was recorded ina wajib-ul-arz to the 
effect that a tenant could make use of his own 
manure only to manure land situated within the 
village and not outside. The village was subse- 


quently partitioned into three mahals but no new' 


wajib-ul-arz was prepared at the time of partition. 
The zemindar contended that after the partition, a 
tenant belonging toa particular mahal was not 
entitled to use his own manure outside that mahal: 

Held, that under the custom recorded in the 
wajib-ul-arz, a tenant could use his manure in any 
part of the whole village. 

Appeal against the decree of the Third 
Additional District Judge at Sitapur, 
dated 24th October, 1922, upholding 
that of the Subordinate J udge, Kheri, 
dated 21st July, 1921. 


lant. | 

Mr. Raj Narain Shukla, for the Re- 
spondent. 

JUDGMENT.—It was first objected 
that no appeal lay under section 102° of 
the Code of Civil Procedure because the 
suit was one of the nature cognizable 
by the Court of Small Causes and the 
value of the subject-matter of the origi- 
nal suit was under Rs. 500: The suit 
was one by a zemindar for the recovery 
of - the price of manure which he alleged 
belonged to him because of his interest 
in the village and by reason of a 
particular custom. Such a suit is excepted 
from the cognizance of the Court of 
Small Causes under clause 4 of the 
Second Schedule of Act IX of 1887. The 
suit was one. for the recovery of. an: 
interest in immoveable property, though 
it was one for the recovery of cash value 
of such interest. A second appeal, there- 
fore, does lie. 

As-to the custom, the interpretation 
placed thereon by the two Subordinate 
Courts.is correct. Formerly, when there 
was oné village and no partition, à cus- 
iom was recorded in the wajib-wl-arz 
to the effect that a tenant can makg use 


of his own: manure only to manure land 
within.the village and not 
ontside. Subsequently the village was. 


situated 


divided into three mahalsand the plaint- 
if.-who is proprietor of. one mahal 


pleads that the use of the manure should. 


now be confined to manuring the land 
in. one particular 


another -mahal, ^ Admittedly no ` 
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Mr. Radha Dutta Singha, for the ‘Appel: 


mahal. and not in, 


REW, 


741 


wajib-ul-a arz was anaa at the time of 
partition and it would be changing the 
spirit of the custom to narrow dt down 
by reason of the partition. The defend- 
ant has used manure for land situated 
in another mahal and not in à totally 
different village. I hold that, the cus- 
tom recorded in the wajib-ul-arz did 
not deprive him of his right of doing so. 
Aecording to that custom, the manure 
could be used in any part of the whole 
village, that is, in any portion of the 
three. mahals into which the village is 
divided at present. All the appeals fail 
and I dismiss them with costs. 
Z. Ke „Appeals dismissed. 


ALLAHABAD HIGH COURT. 
Execution First APPRAL No. 367 or 1923. 
July 1, 1924. 

‘Pi 'esent: —Mr. J üstice Mukerji and 

^ "Mr. Justice Dalal. 
Mahanth KIRTARATH GIR— 
JUDGMENT-DEBTOR—O BJECTOR 
` —APPELLANT 
versUs 
MATHURA PRASAD RAM AND OTHERS 
—DsRoRES z-HorpERs-—OfPPosiTE PARTIES 
— RESPONDENTS. 
` Agra Tenancy Act (11 of 1901), s. 20. (3)—Tlieka- 
dar judgmeni-debtor—Receiver, appointment of — 
Interest, whether transfer ed— Civil-Procedure Code 
(Act V of 1908), O.. XL, dnplication of~-Execution, 
proceedings. . 

The appointment of a Receiver to collect ‘rents 
recoverable by a ‘hekadar judgment-debtor does 
not amount to a transfer of the interest of the 
thekadar and.is not as such prohibited by section 
20 (3) of the Agra Tenancy Act. (p. 742, col. 1.] 

When in execution proceedings a Receiver is 
appointed, he is put in the position of the judgment- 
debtor and there is no transfer of the property from 
the judgment-debtor to him. Order XL of the Civil 
Prozedure Code does not specifically refer to execu- 
tion proceedings. [ibid.] 

‘Execution First Appeal against the 
decree of the Subordinate Judge, Ghazi- 
pur, dated the 28th July, 1923. . 

Dr. M. L. Agar wale, for the Appel- , 
lant.. - 


ents. 

JUDGMENT, — - The judginent- 
debtor in this cas? is a permanent lessae 
or thekadar paying a certain rent to the 


Mr. Janaki Prasad, for the Respond- 


^W 
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zemindar, In the execution department 
“in execution of a decree passed against 
him, the learned Subordinate J udge has 
appointed & Receiver to collect rents 


récoverable. by the thekadar from occu- . 


pancy and non-occupancy tenants. He has 
come here in appeal in consequence. It 
-was argued on his behalf that he was 
.n the position of a non-occupancy 
tenànt and his interest in the holding 
cannot be transferred except by way of 
lease of one. year. 

lt was contended that the order of the 


lower Court amounted to a transfer of the . 


interest of a thekadar and was, therefore, 
‘invalid under the provisions of section 
20 (3) of the.Agra Tenancy Act. Refer- 
‘ence was also made’ to O. XL, r. 1, for the 
appointment of-a- Receiver where a Court 
is given power to order the removal of 
.any person from the possession or custody 
of the property, The inference sought to 
be drawn. was that the property has been 
removed from the possession and custody 
óf this thekadar and the Receiver is ap- 
pointed to he in possession and custody 
of. the property. We do not take this 
view of the appointment ofa Receiver. 
Order XL does.not specifically refer to 
execution proceedings, Wheh in execution 
"proceedings à Receiver is appointed, we 
take it that heis put in the position of 
the judgment- debtor and there is no 
transfer of the property from the judg- 
ment-debtor to him. The.arrears of rent 
which have once accrued are admittedly 
liable to attachment and recovery in 
satisfaction ofa debt. All that the Court 
has ‘done is to appoint a person who 
shall, whenever .rents have accrued, 
recover them and utilise them on behalf 
of the- judgment-debtor in payment of the 
decree. There -is no transfer of the in- 
terest of a thekadar. Taking this view 
‘we-:do not think that there is any pro- 
hibition, against the order ofthe lower 
. Court, contained in the Tenancy Act. 
We dismiss this appeal with costs 
which will include fees here on the higher 
Scale. . . i 


N.H. O, Appeal dismissed. . 


' interest. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Sreconp Civi, APPBAL No. 2 or 1923. 
February 8, 1924. 

Present: —Mr. Kendall, A. J. C. 
THAKUR PRASAD SINGH— 
DEFENDANT— APPELLANT 

VETSUS — 
Pandit CHANDRIKA PERSHAD AND 
OTHERS—PLAINTIFFS— RESPONDENTS. 

: Admission of Counsel — Admission, erroneous, on 
point of law, whether binding—Mortgage—Redemp- 
tion, piecemeal—Breaking up integrity of mortgage 
— Possession of portion taken by consent— Possession, 
suit for—Redemption, whether can be allowed. 

An erroneous admission hy Counsel on a point of 
law is of no effect, and does not _preclude a party 
from claiming his legal rights in the Appellate 
Court. [p. 743, col. 2.] 

In a suit by a mortgagee to recover possession of 
the mortgaged- property, the mortgagor las no 
right to elect whether possession shall be delivered 
or the mortgage shall be redeemed. [p. 743, col. 2.] 

Gajadhar Chaubey v. Sant Bakhsh Singh, 58 Ind 
Cas. 161, 7 O. L. J. 425, followed. 

Ram Dayal v. Arjun Singh, 50 Ind. Cas, 332, 
distinguished. 

The integrity of a mortgage can only he broken 
up in the case of a mortgagee or mortgagees pur- 
coe part of the mortgaged property. [p, 744, 
co. 

Ali Jan Khan v. Majid-ud-din, 81 Ind. Cas. 275; 
21 A. L. J. 450; (1923). A. I. R. (4) 499; 45 A. 524, 
relied on. 

Where a mortgagee, who is entitled to recover 
possession of .the mortgaged property on the 
happening of a certain contingency, obtains on the 
happening of that contingency possession of a 
portion of the property by consent from some of 
the mortgagors and is: compelled to sue for pos- 
session of the remainder, his conduct does not 
amount to breaking up the integrity of the mort- 
gage. [p. 744, cols. 1 & 2. 

Appeal against the . judgment and 
decree of the District Judge at Sitapur, 
dated the 25th September, 1922, modifying 
that of the Subordinate J udge, Sitapur, 
dated the 5th January 1921. . 

Mr. Moti Lal, for the Appellant. . 

Mr. Rajeshuri Prasad, for the Respond- 
ent No. 1. 


JU.DGMEN T.—This suit was based 
on a mortgage-deed, dated 10th Feb- . 
ruary, 1913, -which provided for the 
payment within five years of the 
principal money with  : compound 
In ease of default, the mort- 
gagee was -entitled to take possession of 
the: mortgaged property for four years and 
during this period the mortgagors could 
not exercise their right ofi redemption, 
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At the expiry of the period fixed, the 
mortgagee was put in possession of half 
the mortgaged .property by two of the 
four mortgagors. He applied for mutation, 
but his application was opposed in-respect 
to the other half of the mortgaged pro- 
perty by the present appellant, who had 
purchased the equity of redemption in 
that half and he consequently brought 
this suit for possession. In the First 
Court the appellant deposited Rs. 1,588-9-3 
on November 9th, 1920, but on the res- 
pondent claiming that this sum was in- 
sufficient, issues were framed -and -on 
' December 21st, the appellant deposited 
Rs. 4-1 more. On this the learned Sub- 
ordinate Judge dismissed the suit for 
possession, and gave a ‘decree allowing 
redemption of the mortgage on the 
strength of the deposit made by 
the appellant. From this decree, 
the mortgagee, who is the present 
respondent, appealed, partly on, the 
ground that there was a provision in 


the mortgage-deed that the mortgaged - 


property was to remain in the possession 
of the mortgagee for four years after the 
first period of five years had elapsed, and 
during that period the mortgagor had no 
right to redeem. During the pendency 
of the appeal, the judgment of their 
Lordships of the Privy Council reported 
as Mohammad Sher v. Raja Seth 
Swamy Dayal (1), was published, in 
which it was held that no contract in 
a mortgage-deed deprived a mortgagor 
of his statutory right under section 
60 of the Transfer of Property Act.' As 
a result of this ruling, the main ground of 
appeal was given-up by the respondent's 
Pleader, but the learned Judge modified 
the decreeof the First Court to this extent 
that he ordered that interest shall run 
up till the date of the decree of the 
lower Appellate Court. From this deci- 
sion the appellant (i.e, the mortgagor) 
has appealed in regard to the interest. 
Cross-objections have also been filed on 
hehalf of the mortgagee respondent, and 


(1) 66 Ind. Cas. 853; 9 O. L. J. 81; 30 M. L.T. 
220; 42 M. L. J. 584; 25 O. C. 8; 20 A. L. J. 476; 
C.L.J.408; 21 Bom. L., R. 


.in  the..eross-objections: (1) 
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it will be. necessary to consider these 
cross-objections in the first place. 
There are practically two main grounds 
That a 
decree for redemption should not have 
been given in a suit for possession 
and, (2) that in any casethe integrity 
of the mortgage had not been broken 
up and it was illegal for the Courts to 
allow the mortgagor to redeem a part only 
of the mortgaged property. It has been 
objected to-these arguments on behalf of 
‘the appellant that they were given up in 
the lower Appellate Court. It is.clear 


‘that the ebjections of the respondent arise 


from the decree of First Court, and they 
were included in the grounds of appeal 
from that decree. It is said that they were 
not pressed in the lower Appellate Court 
and this certainly appears to be so, from 
the judgment of that Court, in which ' 
the provisions of the mortgage-deed 
äre discussed and the case is decided 
on the ground that the mortgagor had 
not been deprived of his statutory right 
to redemption by any provision in the 
deed. It is nowhere definitely stated 
that the important objections Nos. 1 and 2 
in the grounds of appeal were definitely 
given up,although it does appear that the 
lower Appellate Court did not consider 
them. Evenifthe respondents’ Counsel 
was misled into believing that the decision 
in Muhammad Sher Khan v. Swami Dayal 
(1) compelled the Court to allow a 
decree for redemption, I do not think that 
this circumstance would prevent the eross- 
objections from being raised in appeal 
in ‘this Court. An erroneous admission 
by a Counsel on a point of law is of no 
effect, and does not preclude a party 
from claiming his legal rights in the 
Appellate Court. I, therefore, consider 
that these cross-objections must be de- 
cided on their merits. It has been de- 
finitely held in a recent decision of this 
Court that ina suit for possession the 
mortgagor has no right to elect whether 
possession shall be delivered or: the 
mortgage shall be redeemed [Gajadhar 
Chaubey v. Sant Bakhsh Singh (2)]. The 
appellant has referred to a decision of this 


(2) 58 Ind. Cas. 161; 7 O. L. J. 425, 
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Court’ Ram Dayal v. Arj jun Singh (3) 
which is quoted in the judgment.of the 
First Court. 'This decision has not been 
officially reported, but the First Court 
relied on it andit is necessary to con- 
sider it. Redemption was allowed in a 
suit for possession, but there were two 
circumstances which distinguished it 
from the present case. In the first place 
the mortgagor defendant deposited the 
full amount of the mortgage money in 
Court, and in the second place he had 


not been given a fair chance to redeem: 


his mortgage until the suit for possession 
was filed, because the mortgagee had the 
option of choosing between two forms of 
“relief, and until he filed the suit it was not 
certain whether he intended to press 
for possesssion of the property or for 
the re-payment of the mortgage debt. 
: The case is, therefore, clearly distinguish- 
able from the present one and I pre- 
fer to rely on the reported decision 
in Gajadhar Chaubey v. Sant Bakhsh 
Singh (2). It must be remembered 
that the mortgagor had deliberately 
abstained from exercising the statutory 
right conferred on him by section 83 
of the Transfer of Property Act. In the 
Privy Council ruling published as 
Muhammad Sher Khan v. Swami Dayal 
(1), it appears that no decree for re- 
demption would have been given, if a 
suit for redeption had not been filed. 
The second cross-objection that the in- 
tegrity of the mortgage had not been 
broken up has been taken into, con- 
sideration in the First Court which held 
that the mortgagee hàd himself broken 
the integrity of the mortgage by taking 
8 deed of further charge in "half the pro- 
perty and obtaining possession over it. 
It is not shown how the deed of further 
charge affected the first deed. It was a 
subsequent transaction and purports to 
mortgage the whole property. There is 
some “plausibility in the argument that 
the mortgagee by accepting possession 
of half the property only, had aequiesc- 
ed'in the integrity of the mortgage 
being broken up. It appears, however, 
that his hands were forced. He considered 
that he was entitled to possession of the 


(3) 50 bid Cre. 332. 
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whole property under the provisions 
of the mortgage deed, and he obtained 
possession over half of it by consent of the 
mortgagors. Possession of the other half 
was withheld. It has been laid down 
in a decision of the Allahabad High 
Court, [Haji Ali-Jan v. Majid-ud-din (4)] 
that the integrity of a mortgage can 
only be broken up in the case of a mort- 
gagee or mortgagees purchasing part of 
the mortgaged property. There are clear 
provisions ‘against breaking up the in- 
tegrity ofa mortgage in the Transfer of 
Property Act, and in the present case it 
has not been proved that any of the : 
mortgagors were entitled to act as if it had 
been broken. In my opinion, therefore, 
the cross-objections must prevail. There 
is no need to consider the appeal itself in 
regard to interest. I dismiss the appeal 
of the appellant and allow the cross-ohjec- 
tions and order that the plaintiff's suit for 
possession over half the mortgaged pro- 
perty be decreed with costs in all Courts. 
The mortgagor will still have an 
oppor tunity of redeeming the mortgaged 
property either by depositing the full 
amount including interest due on the. 
mortgage-deed under section 83 of the - 
Transfer of Property Act or by à regular 
suit. 

Z. K. Appeal allowed; 


Cross-objection dismissed. 
(4) 81 Ind. Cas. 275; 21 A. L. J. 450; (1923) A.I 
R. (A.) 499; 45 A. 594. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Ducrer No. 
291: or 1918. 

February 27, 1920. 

Present :—Mr. J ustice Richardson, 
and Justice Sir Syed Shamsul 
Huda, Kr. 
MUKBUSOR RAHAMAN CHOW: 

. DHURY AND anoTHER—DEFENDANTS— 
APPELLANTS 
versus 
RAJ LAKHI DEBYA AN ANOTHER--— 
PLAINTIFFS— RESPONDENTS. 


Landlord and tenant —Landlord under Court of 
War ds—Lease in excess of sunction of Commis- 


e 
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sioner, validity | of—Ejectment—Improvements— 
Compensation—Acceptance of rent after expiry of 
term— Election. i 

. Plaintifis were wards of the Court of Wards. A 
proposal was submitted by the Manager of the 
Court of Wards to the Collector to settle a certain 
area of land belonging to the plaintiffs with the 
defendants at a certain rate of rent for ten years, 
the defendants undertaking to construct and main- 
tain certain embankments. The Collector reported 
the proposal to the Commissioner who sanctioned 
it. The patta was then executed, and it contained 


a clause conferring heritable occupancy rights on 


the defendants and stating that the estate would 
have no power to dispossess them or to enhance 
their rent. In a suit by the plaintiffs for eiectment 
of the defendants after the expiry of ten years: 

Held, (1) that the Commissioner having sanction- 
ed alease for ten years only, the local officer had 
no power to confer permanent rights of any kind 
on the defendant; [p. 746, col. 2] 

(2) that, therefore, so far as the lease purported 
to confer permanent rights on the defendants or 
to create a term exceeding ten years, it was void 
against the plaintiffs, or voidable at their instance, 
for excess; |p 747, col. 1.] 

(3) that the defendants having undertaken to 
construct embankments and bring the land under 
cultivation as partof their contract in considera- 
tion ofthe favourable terms on which the lease 
ieee were not entitled to any compensation; 

ibid. 
" (4) that the mere fact that the Manager of the 
Court, of Wards provisionally accepted the rent 
after the expiry of the term of ten years and 
described the term as 'raiyati did not amount 
to an election by the Manager; [p. 447, col. 1.] 

(5) that the plaintiffs were, therefore, entitled to 
a detree for ejectment. Ta! - 

Appeal against a decree of the Sub- 
' ordinate Judge, First Court, Chittagong, 
dated the 21st May, 1918. 

Messrs. B. Chuckerbutty, Nur-ud-Din 
Ahmed and A. S. M. Akram, for the 
Appellants. 

Babus Dwarka Nath Chukerbutty, 
Gopal Chandra Chukerbutity and Paresh 
Nath Mitter (for Babu Ram Charan 
Mitra), for the Respondents. 

JUDGMENT.—This is an appeal 
from the judgment and decree of the 
Subordinate Judge of Chittagong, dated 
21st May, 1918, in a suit brought by the 
plaintiffs for the ejectment of the defend- 
ants from certain alluvial land. In 
the plaint as it originally stood there 
was an alternative prayer for the assess- 
ment of a fair and equitable rent in 
respect of the land But with the leave 
of the Court that prayer was subsequent 
withdrawn. The prayer for ejectment has 
been allowed and the appellants before 
us are the defendants. < 
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The plaintiffs are wards of the Court 
of Wards suing by their next friend, the 
General Manager, Court of Wards, Chitta- 
gong. The defendants were tenants of 
the plaintiffs under a patta dated the 
26th March, 1906. The learned Subordi- 
nate Judge has held—and in the result 
we shall agree with him—that the patta 
created a term of ten years on the 
expiry of which the plaintiffs had the 
option of evicting the defendants. The 
defendants contend that the patta entitles 
them to permanent rights of occupation 
or occupancy subject to a revision of the 
rent at the end of the first ten years, and 
thereafter from time to time as the parties 
might agree, or in default of agreement, 
in accordance with the provisions of the 
rent law. . 

The area covered by the patta measures 
more than 45 drones or about 800 bighas. 
Learned Counsel for the defendants began 
by referring to an amalnama of the year 
1201. That document, however, refers 
to a schedule, and when we asked for the 
schedule, it was not forthcoming. He 
next produced an extract from maghi 
chitta of 1839 which was not produced. 
in the Court. below and which we could 
not admit in evidence. The value of the 
extract depends on the identity of the land 
to which the extract relates with the 
patta land as in the case of the amalnama, 
the identity is not apparent on the face 
of:the document and is not established 
by- evidence. Moreover the Maghi Chitta 
of 1839 is well-known in Chittagong, 
and if the extract is relevant, it should 
have been exhibited in the Trial Court. 

We must take it that the defendants 
obtained possession under a grazing leasé 
of 1881 for a term of five years (kabuliyat 
Exhibit XI) and that after the expiry 
of the term they held over as tenants 
from year to year. The kabuliyat was 
executed asit states “without reference 
to our previous rights," meaning, as we 
understand the phrase, that the defend- 
ants did not insist on any previous 
rights and were content with the rights 
then conferred. In 1902 the defendauts 
were served with a notice to quit and 
in 1903 a suit was instituted to evict them, 
in which a decree for eviction was made 
on 22nd August, 1904. The defendants’, 
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appeal to the High Court was dismissed for 
default on the 30th November, 1905. On 
the 7th February and again on the 17th 
February, 1906, the defendants filed pe- 
titions praying. for settlement of the 
chur with them. On that the General 
Manager wrote a letter to the Collector 
dated 28th February, 1906. The history 
of the land is set out. The expense of 
erecting the embankments necessary to 
make the land fit for cultivation ismen- 
tioned, an expense which in the then 
condition of its finances the wards’ estate 
was not. immediately able to meet. In 
the circumstances he proposed that a 
settlement for ten years should be given 


' 


to the defendants on the following terms ' 


and conditions:— 

(a) That the defendants should pay rent 
at a progressive rate, Rs. 2-8 per shahi 
kani for the first three years, and for 
the balance of the term at the rate of 
Rs. 5-8 per shahi kani. 

(b) That the defendants should with- 


draw their appeal to the High Court.’ 


(Apparently it was not known to the local 
officers of the Court of Wards that the 
appeal had already been dismissed and 
the defendants did not enlighten them.) 

(c) That the defendants should con- 
struct the required. embankments and 
maintain them at their own expense. 

. The. letter further states that the de- 
fendants had, agreed to the above terms 
and a memorandum is exhibited (Exhibit 
ID headed "Termis of the Settlement ten 
years—from 1313 to 1322 B. S." and con- 
taining a table of the progressive rates 
of rent. On this document there is an 
endorsement, "I agree to progressive 
rents shown above" with the signature 
below of Maqbul Ahmed, one of the 
defendants. 

“The Collector reported the proposal to 
the Commissioner for sanction, and the 
Commissioner by his letter dated the 
16th March, 1906, accorded his sanction 
on the terms suggested by the General 
Manager which are set out in full. 

The patia now in question was then 
executed. ; 

It purports to follw the Board's form 
No. 2 and is headed "Form of patta for 
aiyats known to have right of occu- 
paney." ; 
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Clause 3 on which the defendants build. 
their case runs as follows:— 

“3. That you shall acquire a right of 
occupancy in respect of the present land 
and the said estate has no power either 
to dispossess you from this land at will 
or to enhance the rent therefor without 
having ‘recourse to the law relating to 
enhancement of rent of land......... That 
all these rights and privileges stated in 
this patta to vest in you, will after your 
death vest in your heirs.” 

Clause 4 continues:— 

4. "That you will pay the jama which 
is fixed for ten years from 1313 B. S. to 
1322 B. S., for the said land at a progres- 
sive rate, mentioned below, according to 
the kistibandi stated below.” The clause 
then provides penalties for default in 
payment of rent. The penalties do not 
include the right of re-entry. 

Clause 5 provides inter alia “that you 
wil construct at yourown cost katis and 
godhas (embankments) on all four sides 
of the land in order to keep off salt water 
and increase the productive powers of 
the land. That if owing to your failure 
to construct katis and godhas, the pro- 
ductive powers of land diminish, then 
you will make compensation to the estate 
for the loss occasioned thereby.” ; 

Clause 6 provides for waste and makes 
the holding non-transferable without the 
Collector's permission. 

The lease is in manuscript. It cannot 
þe said, therefore, that the local officers 
committed the common mistake of using 
a wrong printed form. It can hardly be 
doubted however, that they were guilty 
of the analogous mistake of adopting a 
common form, inappropriate to the re. 
lationship which it was intended to create. 
It is improbable, having regard to the 
area of the land, the class to which the de- 
fendants belong and other circumstances 
that the defendants could be regarded 
as "raiyats", But, however, that may be 
we agree with the Subordinate Judge, 
that the local officers having the Com- 
missioner’s letter before them had no 
power to confer on the defendants per- 
manent rights of any kind. 

- Clause 2 of the patta recites the history 
of the antecedent litigation and mentions 
that the defendants were to “desist from 
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"prosecuting" their appeal to the High 


Court. It also incorporates the Commis- 
Sioner's letter by reference. There can 
be no doubt, therefore, firstly, that the 
patta must be constructed consistently 
with the terms stated in that letter and 
secondly that the local officers were not 
authorised to grant a term of more than 
ten years and had no power to do so. 

In our opinion so far as the lease pur- 
ports to confer permanent rights or to 
create. a term exceeding ten years, it is 
void as against the plaintiffs, or voidable 
at their instance, for excess. 

-The suggestion that the defendants 
are entitled to compensation for improve- 
ments cannot be entertained for the 
reason given by the Subordinate Judge, 
that the defendants undertook to construct 
embankments and bring the land under 
cultivation as part of their contract in 
consideration of the favourable terms on 
which the lease was granted. 

It is said that the defendants made 
payments on account of rent after the 
termination of the ten years. But the 
three sums tendered were only provision- 
ally accepted by the General Manager. 
In each case the manager made anorder 
to. the .effect following:— 

“The term of the raiyati having expired, 


the amount sent by this money is kept’ 


in deposit in favour of fresh settlement.” 

Nothing turns on .the description of 
the term as a rewati term nor on the 
conditional acceptance of the money in 
ease the defendants should succeed in 
securing a fresh settlement. There was 
no election by the General Manager, 


even assuming he had such power, to treat. 


the defendants as tenants, 
In the result the appeal fails and is 
dismissed with costs. 
Z. K. Appeal dismissed. 
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PRIVY COUNCIL. 

APPEAL FROM THE PATNA HIGH Court. 
July 10, 1924. 
Present;—Lord Shaw, Lord Philli- 
more, Sir John Edge, Kr., and 
Mr. Ameer Ali. 

LACHMI NARAYAN MARWARY 
AND OTHERS—APPELLANTS 

f VETSUS 
BALMAKUND MARWARY axo 
: ANOTHER— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. IX, r. 
9,0. XVII, v. 2, 0. XXI, r. 10—Execution of 
decree- -Parties to suit, right of —Dismissal of suit 
after decree-—Jurisdiction —Procedure. i 

After decree it is open to any party to a suit, to 
whose interest it is that further proceedings be 
taken, to initiato the supplementary proceedings; 
butinthe ordinary case it is the plaintiff who 
moves. [p. 748, col. 1.] 

After a decree has once been made in a suit, the 
suit cannot be dismissed unless the decree is 
reversed on appeal. The parties have, on the mak- 
ing of the decree, nequired rights or incurred 
liabilities which are fixed unless or until the decree 
is varied or set aside. [p. 749, col. 2.] 

Ina partition suit, a consent decree was passed in. 
the Appellate Court and the file was remitted to the 
lower Court for necessary actions. The plaintiff 
ta ant appear on me date aee by the lower Court 
an e suit was dismissed apparently under O. 
XVII, r. 2, of the Civil Procedir Gode” : 

. Held, (1) that the case did not come under O. 
XVII, r.2 and the order dismissing the suit was 
without jurisdiction ; [p. 749, col. 2.] 

(2) that the proper order would have been to 
adjourn the proceedings sine dies with liberty to 
the plaintiff to restore the suit on payment of all 
costs and Court-fees. [p. 719, col. 1.] 

Appeal from a judgment and 
decree of the Patna High Court (Sir 
Dawson Miller, Kt., Chief Justice and 
Mr. Justice Mullick) dated 26th April 
1920, and reported as 57 Ind. Cas. 245. 
` Mr. E. B. Raikes, for the Appellants, 

Mr. B. Dube, for the Respondents. 

JUDGMENT. 

Lord Phillimore.—This is a suit 
for partition brought in 1913 by the 
youngest of a family of brothers against 
two of his brothers and the children of 
a third brother. 

The eldest brother of all was omitted 
from the suit because it was suggested 
that he was already separate in estate, 
'The original defendants, however, dis-. 
puted this ; and he was at their instance 
made a defendant party: : 

At the hearing, the Subordinate J udge 

OK | à Separate and 
dismissed him from the suit, 
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Appeal was thereupon taken to the 
High Court at Patna, and ultimately 
the folowing consent decree was 
made:— 

“Tt is agreed by all the parties that 
ifthe property which is now in posses- 
sion of Shew Narayan Marwari is brought 
into the hotchpot, they will accept a 
partition on any terms that the Court 
shall direct. 

"These appeals are accordingly dis- 


missed in terms of the following order :— . 


“The whole property will be divided 
into four equal shares, of which the plaint- 
iff will get one. Shew Narayan Mar- 
wari, however, will be entitled to retain 
the property which is now in his posses- 
Sion on payment in cash of any amount 
by which his share will be found by 
the lower Court to exceed the value of 
one-fourth share of the whole property. 
In the event of the property now in pos- 
session of Shew Narayan being found to 
be less than the value of one-fourth share 
of the ‘whole property, he will be entitled 
to receive an amount .by which this pro- 
perty is found less than the value of one- 
fourth share. 

“Bach party will hear its own costs 


throughout. 
"Patna, 26th June, 1919." 

'The suit was thereupon remitted to the 
Subordinate Judge in order that the 
necessary steps for effecting the partition 
ofthe undivided property into fourths 
and the valuation of the eldest brother's 
share might be taken. 

After decree it is open -to any party 


to a suit, to whose interest it is that- 


further proceedings be taken, toinitiate 
ihe supplementary proceedings; but in 
the ordinary case it is the plaintiff who 
moves. 

The Subordinate Judge accordingly 
fixed a day for hearing the parties- and 
gave them notice. But when the day 
came neither the plaintiff nor his Pleader 
appeared. The defendants, or some of 
them, were represented, but took no 
steps; and the Judge, after waiting all 
day, made the following order :—.’ 

“5th November, 1919. I have been 
waiting .for plaintiff and his Pleaders 
till 4-20 . P.M., 
répeated calls. 
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-but no one appeared on. 
Defendant. is present.. brothers had been chastened and made 


[1994 - 


The suit is dismissed for want of further : 
prosecutions.” 

This was an unfortunate order. : 

It appears from a subsequent judg- . 
ment delivered by the learned Judge 
that it was rather made in terrorem,. 
and in the expectation that the plaintiff 
after this sharp reminder would put 
himself in order by applying within the : 
prescribed period of thirty days to have 
the order set aside, submitting to the 
necessary consequence of having to pay 
the costs thrown away by reason of his. 
neglect. ' > 

The plaintiff, however, was again 
dilatory, and his Pleader does not seem . 
to have been well versed in.the pro- . 
cedure, with the result that: no such 
application was made in time, and. 
recourse had to be had to the High Court ; 
and even then the first application was 
irregular. 


The High Court was, however, fortu- 
nately in the interest of business and of 
justice, able to mould the application’ 
into one for the exercise of its powers of ` 
revision under section 115 of the Code of 


‘Civil Procedure, 1908. Thereupon the 


High Court decided that the case came ; 
both under paragraph (a) and ‘under’ 
paragraph (c)of that section; and that 
the Subordinate Judge had exercised a 
jurisdiction not vested in him by law : 
and had acted in the exercise of his 
jurisdiction with material irregularity; 
and they set aside the order of the - 
Subordinate Judge and ordered the case ' 
to be restored to his file; but they ` 
made the plaintiff pay the defendants | 
costs. 
It is from this order that the present 
appeal is brought by the defendants 
other than the eldest brother. e 


Their Lordships must express their - 
surpyise that there should be any such 
appeal. The parties had agreed that 
there should be partition, and would 
naturally wish that the partition should 
be completed, and that any obstacle 
which the dilatoriness or neglect.of one 
of them had  interposed should be 
removed. It was nearly seven years since 
the suit had been begun. The erring 
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to pay their costs; and it is difficult to 
discover that they had any grievance: 

But as the matter has been presented 
to their Lordships, it must be decided. 
And their Lordships think that the 
decision of the High Court should be 
affirmed. 

Their Lordships do -not think it 
necessary to determine that the case 
came under paragraph (c) of section 115. 
But they think that the order which he 
made was one which he had not juris- 
diction to make. 

It was based, as he subsequently ex- 
plained, upon O. XVII, r. 2. The order 
is one headed: " Adjournments," and 
rule 2 is as follows :— 

“Where, on any day to which the hear- 
ing ofthesuit is adjourned, the parties or 
any of them fail to appear, the Court 
may proceed to dispose of the suit in 
one of the modes directed in that behalf 
by O. IX or make such, other order as it 
thinks fit." 

Rule 3 of O. IX enables the Court to 
dismiss the suit when neither party 
appears; and r. 8 of O. IX directs the 
‘Court, when the defendant appears and 
the plaintiff does not appear, to dismiss 
the suit unless the defendant admits the 
plaintiffs claim or some part of it. 

In the opinion of the Judges of the 

High Court, O. XVII, r. 2 did not 
apply; because in this case it was 
“never intended that there should be a 
hearing of the suit in the ordinary sense 
of the word, but merely some inter- 
loctitory matter decided ^ between the 
parties as to the future conduct of the 
suit." 
. In their view the “hearing” mention- 
' ed-in this rule only occurs when the 
‘Judge is taking the evidence or hear- 
‘ing arguments or otherwise coming to 
the final adjudication of the suit, with 
perhaps: one extension to the occaŝion 
when.issues are to be settled; and was 
‘not meant to extend to occasions when 
interlocutory orders were being sought. 

‘Their Lordships do not think it 
“necessary . to determine whether the 
word “hearing” should or should not 
have this particular limitation: because 
they think that the decision can be 
supported on another ground. After a 


‘INDIAN CASES. 


749 


decree has once been made in a suit, 
the suit cannot be dismissed unless the 
decree is reversed onappeal. The parties 
have, on the making of the decree, 
acquired rights or incurred liabilities 
which are fixed, unless or until the 
decreé is varied or set aside. After a 
decree any party can (as already stated) 
apply to have it enforced. 

The Subordinate Judge seems to have 
felt this, for he observed :— 

“This Court has no jurisdiction to 
nullify the consent decree passed by 
the Hon'ble High Court and the 
object of dismissal was not to discharge 
or vacate appellate decree. The decree 
is certainly in existence, but the plaintiff 
is not entitled to further relief in the 
present litigation.” 

In the first part of these observations 
the learned Judge seems to be qualify- 
ing his order as useless. By the second 
part he puts the plaintiff into an intoler- 
able position, not able to go on with his 
suit, and yet not in a position to bring a 
fresh suit. Their Lordships are fully 
sensible of the necessity of leaving the 
Judges in India with ample power ot 
‘discipline, and means to check neglect 
and delay. If, for instance, the Subordi- 
nate Judge had made an order ad- 
journing the proceedings sine die, with 
liberty to the plaintiff to restore the suit 
to the list on payment’ of all costs and 
Court-fees (if any) thrown away, it would 
have been a perfectly proper order. ` 

Butforthe reasons which have been 
given, the case did not come under O. 
XVII, r. 2, and the order made was made 
without jurisdiction, and was rightly set 
aside by the High Court, and this appeal 
Should be dismissed with costs. 4 

Their Lordships will humbly recom- 
mend His Majesty accordingly. f 


N. H. Appeal dismissed. . 
Solieitors:for the Appellants:—Messrs. 
Watkins & Hunter. i ' 


Solicitors for the Respondents:—Messrs. 
Barrow, Rogers & Nevill, 
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KHANDERAO V. CHANMALLABPA, 


BOMBAY HIGH COURT. 
APPEAL FROM ORDER No 25 or 1923. 
February 21, 1924. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Justice Sir Lallubhai 


Shah, Kr. 
KHANDERAO SHIDRAMAPPA DESAI 
AND OTHERS—DEFENDANTS— A PPELLANTS 


versus 
CHANMALLAPPA SHIDDAPPA 
TORGAL--PLAINTIFF—HRESPONDENT: 
Limitation Act (IX of 1908), s. 1ó. (2)—Bombay 
Courtof Wards Act (I of 1905), s. $1—Notice 
served on Government ward—Period of notice, 
deduction of--Defendant ceasing to be Government 
ward at date of suit, effect of. 
Where a plaintiff is bound to serve a notice on 


the defendant under section 3lof the Bombay - 


Court of Wards Act, before instituting a suit, he 
is entitled under section 15 (2) of the Limitation 
Act to deduct the period of notice from the period 
of limitation prescribed for the suit, irrespective 
of the fact whether at the time the suit is actually 
instituted the defendant is still a Government 
ward or has ceased to. be one. 

Appeal from an order of the Assistant 
Judge, Belgaum, in Appeal No. 230 of 
1921, setting aside the decree passed 
by the Subordinate Judge, Gokak, in 
Civil Suit No, 296 of 1920. 

and H. B. 


Messrs. G. N. Thakor 
Gumaste, for the Appellants. 
Mr. A. G. Desai, for the Respondent. 


JUDGMENT.—The plaintif sued. 


to recover possession of the suit lands 
' from three defendants alleging that he 
was a permanent tenant of defendants 
Nos. 1 and 2. In the year 1916, the 
plaintiff had filed a suit to recover 
possession of the suit lands from the 
sons of his sub-tenant. He succeeded in 
obtaining a decree on December 19, 
1917. The decree was confirmed in 
‘appeal. Meanwhile the sub-tenants hand- 
ed the land over to defendants Nos. 1 
and 2, who leased it to defendant No. 3. 
When the plaintiff filed a darkhast, he 
was obstructed in obtaining possession 
by defendant No, 3. Sohe ‘filed à mis- 
cellaneous application to get the obstruc- 
tion removed. Defendant No. 3 opposed 
the application which was dismissed on 
June 7, 1919. 

The ‘present suit was filed on July 
30th, 1923. Article 11-A of the Indian 
Amitation Act would apply to the suit. 
But the plaintiff contends that he is 
entitled to include the two months 
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required to serve notice on defendants 
Nos. 1 and 2 who were Government 
wards at the time the cause of action 
arose. Notice was given to them under 
section 3l of the Court of Wards Act on 
August 20,1919. So that the period of 
limitation for filing a suit would be 
extended to August 7, 1920, under sec- 
tion 15 (2) of the Indian Limitation Act. 

On May 20, 1920, defendants Nos. 1 
and 2ceased to be Government wards. 
It has been argued that because they 
ceased to be wards before the suit came 
on for hearing, therefore, the plaintiff 


was no longer entitled to add the two -` 


months required for giving them notice, 
to the period of limitation prescribed 
by Art. 11-A. It would seem that the 
fallacy in that argument is too apparent - 
to require demonstration. For if it 
were to succeed, it would follow that if 
a Government ward against whom notice 
had been served ceased to be a ward 
after the period prescribed by the Indian 
Limitation Act for filing a particular 
suit had expired, but before the additional 
period of two months had expired, 
then the plaintiffs remedy was gone 
without any fault of his. For when he 
filed his suit he was entitled under 
section 15 toadd two months to what- 
ever period was prescribed for bringing 
the suit. 

Then it was suggested that béeause 
defendant No. 3 is the principal oppo- 
nent, therefore, the suit ought to have 


been time-barred as against him although 


it would have been in time against 
defendants Nos. land 2. That is a most 
extraordinary suggestion to make. The 
suit is either good or bad against all the 
defendants. If it is in time against 
defendants Nos. land 2 because plaintiff 
was entitled to add two months taken 
to .give them notice as. Government 
wards, it cannot, be said that it is out 
of time as against defendant No. 3, 
because the plaintiff could not proceed 
against defendant No. 3 until notice 
was given. Therefore, the order appealed 
against is right and both the appeals 
must be dismissed with costs. 
Z. K. Appeals dismissed, 
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THADDEUS NAHAPIET V. SECRETARY OF STATE FOR INDIA. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DEOREE No. 235 
oF 1922. 

July 2, 1923. 

Present :—Justice Sir Asutosh Mookerjee, 
Kr., amd Mr. Justice Chotzner. 
THADDEUS. NAHAPIET AND OTHERS— 


APPELLANTS 


versus 
SECRETARY or STATE ror 


INDIA Iin COUNCIL RESPONDENT. 

Court Fees Act (VII of 1870) ss. 17, 19-I— 
Bengal Court Fees (Amendment) Act (IV of 1922), 
applicability of—Probate, application for, before 

. amendment of  Act—Order for Probate after 
amendment--Excess Court-fees, whether payable— 
Interpretation of Statutes--Taxing Statute. 

Section 19-I of the Court Fees Act requires that 
the valuation of the properties left by a deceased 
person, for the purposes of Probate or. Letters of 
Administration, should be made and the Court-fees 
paid on the basis thereof, before an order entitling 
the petitioner to the grant of Probate or Letters of 

‘Administration is made upon the application. 
Till the petitioner has complied with the require- 
. ments of the Statute in this behalf, the Court 
cannot pronounce in favour of the validity of the 
claim for Probate or Letters of Administration. [p. 
751, -col. 2; p. 752, col. 1.) y 

iere, therefore, an application for Probate was 
made and  Court-fees paid thereon before the 
coming into force of the Bengal Court Fees 
(Amendment) Act of 1922, but the order granting 
Probate was, made after the coming into force of 
ihe Aot: 

Held, that the application having been perfected 


before the coming into force of the Act, no further: 


Court-fee was leviable under the provisions of the 
Act.. [p. 752, col. 1] 

Swarnamoyt Debt v. Secretary of State for India, 
.30 Ihd. Cas. 394; 20 C. W. N. 472; 22 C. L.J. 370; 
43 ©. 625, relied on. : 

Statutes which impose pecuniary burdens are 
subject to the rule of strict construction. All 
charges upon the subject must be imposed in clear 
ànd unambiguous terms, as they tend to operate as 


penalties, and the subject is not to be taxed ' 


unless the language of the Statute clearly imposes 
the obligation. [p. 752, cols. 1 & 2.] 

Stockton & Darlington Railway Company v. 
Barrett, (1844) 11 Cl. & F. 590 at p. 602; 8 Scott N. 
R. 041; 8 E. R. 1225; 7 Man. & G. 870; 65 R. R, 261, 
Pryce v. Monmouthshire Canal Company, (1879) 4 
App. Cas. 197; 49 L. J. Ex. 130; 40 L. T. 630; 27 W. 
R. 666, Deputy Commissioner of Singhbhum v. 
Jagadish Chandra Deo Dhabal Deb, 62 Ind. Cas. 
513; 6 P. L. J. 411; 2 P. L. T. 683, relied on. i 


Appeal against a decree of the District 
Judge, Dacca, dated the 11th May, 1922. 

Babu Ambicapada Chowdhury, for the 
Appellants. . f 

Babu Surendra Nath Guha (Assistant 
Government Pleader, for the Govern- 
ment, 


JUDGMENT.—We are invited in 
this appeal to consider the legality of 
an order made under the Bengal Court 
Fees (Amendment) Act 1922 (Act IV of 
1922 B. C.) BST E 

An application for Probate was made 
on the 29th March, 1922, in respect of 
the estate of one Lizarus. On the 30th 
Mareh, 1922, the estate was valued and 
Court-fees to the extent of Rs. 18,000 
were paid. Thereafter, the Will was 
proved on the 8th April, 1922, and an 
order for Probate was made. On the 
18th April, 1922, it was brought to the 
notice of the Court that in theinterval 
between the payment of the Court-fees 
on the applieation for Probate and the 
order for Probate, the Benal Court Fees 
(Amendment) Act, 1922, had come into 
force on the lst April 1922, and that 
the Court-fees, if caleulated on the basis 
of the amended Statute, would exceed 
the amount already paid by Rs. 10,370. 
The result was that the applicant was 
ealled upon to pay this additional 
sum. He objected, but as his objection 
was overruled, he paid the amount under 
protest. We are now invited to con- 
sider the legality of this order. It is 
needless to consider whether the order 
is appealable or not, because an appli- 
cation has been made for the exercise 
of our’ revisional jurisdiction on the 
ground that the order was made without 
jurisdiction. We are clearly of opinion 
that the petitioner was not bound to 
pay the excess amount. 

Section 19-I of the Court Fees Act 
provides that no order entitling the peti- 
tioner to the grant of Probate or Letters 
of Administration shall be made upon 
an application for such grant, until 
the petitioner has filed in Court a 
valuation of the property in the form 
set forth in the First Schedule, and the 
Court is satisfied that the fees mention- 
ed in paragraph 11 of that Schedule 
have been paid on such valuation. The 
Third Schedule shows that the peti- 
tioner for Probate or Letters of Adminis- 
tration is required to set outin detail the 
valuation of the moveable and immoveable 
properties left by the deceased. The law, 
consequently, requires that such valuation 
should be made and the Court-fees paid 
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on the basis thereof before an order 
“entitling the petitioner to the grant of 
Probate or Letters of Administration is 
, made upon the application. It is ob- 
‘vious that till the petitioner has com- 
plied with .thé requirements of the 
Statute in this behalf, the Court cannot 
pronounce in favour of the validity of 
the claim for Probate or Letters of Ad- 
‘ministration. The question is, not whe- 
ther the petitioner in the case before 
“us could have paid the Court-fees on a 
later date than he did, but whether 
he was competent to comply with the 
requirements of section 19-I at the time 
he actually paid. The answer must 
obviously be in the affirmative and in 
favour of the petitioner. As soon as 
" he complied with the requirements of 
the Statute, his application was per- 
fected, and he became entitled to an 
order for the grant of Probate or Let- 
: ters of Administration if he could estab- 
- lish the genuineness of the testamentary 
‘instrument propounded by him. 

In this.connection reference has been 
made to section 17 ofthe Bengal Court 
Fees Act, 1922, which is in these terms: 

‘ “Nothing in this Act shall apply to 
any Probate, Letters of Administration 
` or certificate in respect of which the. 
' fee payable under the law for the time 
being in force has been paid prior to 
the commencement of this Act, but 
' which have not issued," We are of opinion 
that this provision really supports 
“the contention ofthe petitioner, because 
the fee payable had been paid on the 
application : for Probate before the Act 
' eame into force on the Ist -April, 1922. 
The view we take is supported by the 
principle of the decision in Swarnamoyi 
Debi v. Secretary of State for India (1) 
where a, similar question was raised. 
We may add that Statutes which 
impose pecuniary burdens are subject . 
' to the rule of strict construction, and 
it is a well-settled rule that all charges 
upon the subject. must be imposed in 
clear. and unambiguous terms, as they 
' tend to operate as penalties. The sub- 
ject is not to be taxed unless the langu- 


* (1) 30 Ind. Cas. 394; 20 C. W. N. 472; 22 C. LJ. 
" 910; 43 C. 695. 
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age of the Statute clearly imposes, the 
obligation, see Stockton & Darlington 
Railway Company v. Barret (2); Pryce 
v. Monmouthshire Canal Company (3); and 
Deputy Commissioner of Singbhum v. 
Jagadish Chandra Deo Dhabal Deb (4). 
We feel no doubt that upon the terms of 


‘the Bengal Court Fees Amendment Act, 


1922, the appellant.is entitled to suc- 
ceed. f 

The result is that this appeal is 
allowed and the order made by the 
District Judge set aside. The additional 
amount which has been paid under 
protest will be refunded to the appel- 
lant. 


The appellant is entitled to the costs | 
‘of this appeal. 


We assess the hearing 
fee at three gold mohurs. 
Z. K. Appeal allowed. 


(2) (1844) 11 OL & F. 590 at p. 602; 8 Scott N. R. 
64]; 8 E. R. 1225; 7 Man & G. 870; 65 R. R. 261. 


(3) (1879) 4 App. Cas. 197; 49 L. J. Ex. 130; 401. 


T. 630; 27 W. R. 666. D 
(4) 62 Ind. Cas. 513; 6 P. L. J, 411; 2 P. L, T. 682. 


à 


PRIVY COUNCIL. 

APPEAL FROM THE CALCUTTA Hicu Court. 
November 29, 1923. 
Present:—Lord Dunedin, Lord Philli- 
more, Sir John Edge, Kr., Mr. Ameer Ali 
and Sir Lawrence Jenkins, Kr. 
Srimati NAGENDRABALA DASI 
AND ANOTHER—DEFENDANTS—APPELLANTS 

.versus | 

DINANATH MAHISH AND OTHERS— 

PLAINTIFFS—RESPONDEN'S. 

Pleader and client—Benami purchase of decree 
and property—Advantage—Concealment—Trusts Act 
(II of 1882), s. S8—F'iduciary relationship. 

Where the Pleader for the defendant in a suit 
compromises the suit on behalf of his client and 
thefeafter purchases the compromise deeree 
benamiin the name of his wife and without dis- 
closing that he is the real purchaser, obtains Court's 
leave to bid at the sale under colour of his wife's 


' name, and buys certain properties, the sale of the 


decree as well as of properties is void; the decree 
must be surrendered for what the Pleader gave for 
it and the properties purchased in the name of his 
wife must be re-conveyed. [p. 753, col. 2.] 

The disability which prevents a Pleader from 
acquiring the property of his quondam clients 
cannot exist indefinitely and he is at liberty to 
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` purchase the property provided: the purchase is 
open and above board and he does, not avail him- 
self in any way of knowledge gained by him as 
Pleader. [p. 753, col. 9, p 754, col. 1.] ^ 

There is no more certain way of taking advantage 
than the way of concealment. Therefore if an 
attorney or agent instead of openly purchasing, 
purchases in the name of a trustee or agent, with- 
out disclosing the fact, no such purchase as that, 
can stand for a single moment. [p. 754, col. L.] 


Appeal from a judgment of Justice 
Sir Asutosh Mookerjee and Mr. Justize 
Buckland, dated 20th May 1921, reported 
as 70 Ind. Cas. 542, varying a judgment 
of the Subordinate Judge, Midnapur, 
dated 14th July 1914. l 

Messrs. DeGruyther, K. C., and Dube, 
‘for the Appellants. 

Dr. Majid, for the Respondents. 

JUDGMENT. .' 

Lord Dunedin.—In : 1901 certain 
“persons, among whom were the respond- 
‘ents borrowed a sum of Rs. 19,999 
from the Raja ‘Narendra Lal Khan 
Bahadur and executed a mortgage in 
favour of his wife, Rani Marinalini 
Debi. In 1906 the Rani put the mort- 
gage in suit. Defences of various kinds 
were entered. The male appellant in 
this case, acted as Pleader for all the 
defendants and on their behalf effected 
a compromise of the suit. This com- 
promise was dated the 19th February 
1907. Payments under the compromise 
not having been duly made, the Rani 
proceeded to execute afresh and some 
properties were sold, but eventually 
and before the decree was fully exe- 
cuted, the Rani, on the 7th February, 
1915, sold the unexecuted decree for 
Rs. 11,500 to the female appellant, who 
is the wife of the male appellant. 
Thereafter the female appellant pro- 
ceeded to execute the decree. Objec- 
tions were made by several of the 
judgment-debtors. It is not necessary, 
for the purposes of the present appeal 
to follow minutely the progress of the 
execution proceedings. It is sufficient to 
state that some of the properties were 
brought to sale and that the female appel- 
lant, on the 18th February, 1918, obtained 
leave to bid and that she herself 
purchased certain properties at the sale. 

The present suit was raised by the 
judgment-debtors to have it declared 
that the purchase of the unexcuted 
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decree was really: à purchase benami 
of the male appellant; that it was, there- 
fore, bad as a purchase bya Pleader of 
the property in suit’ with’ concealment 
of the fact that he was the real purchaser 
and praying for appropriate relief. : 

The Subordinate Judge found that 
the purchase was benami, and ordered 
a re-conveyance of the decree to the 
plaintiffs. on payment of Rs. 13,750, 
being the amount paid on the transfer 
of thé decrée plus certàin suins: which 


‘had been paid to “save. the property 


from being taken for other executións. 
The High Court so far affirmed the 
judgment, but added that the defendants 
must- also convey the properties: pürchas- 
ed by the female defendant at the sale in 
execution of the decree.’ mo LOS dd Mrs 

As both Courts had found: that "the 
purchase of the decree-by thé, wife was 
truly benami for the-husband, who was 
at that time the Pleader, thé appellants 
were obliged to accept this fact. Their 
argument, however, came to this:—They 


-admitted that the result is that they 


are bound to surrender the unexecuted 
decree to the: respondents at the price 
they paid for it; but they say that 
decree was a good decree in their hands 
and that sales actually effected under 
it must stand. At the time of the sales 
of the properties in question the male 
appellant had long ceased to be Plead- 
er; the respondents were represehted 
by other: Pleaders, and it was not! said 


-that any knowledge he liad obtained, 


while he acted as Pleàder, was in any way 
conducive to his action in buying’ the 
properties through his wife when the 
properties were offered for sale’ upon 
the execution of the decree. E 

Their Lordships have carefully con- 
sidered this argumént, but they do not 
think: that in the circumstances -it is 
good. Had thé purchase of the properties 
been open and above board by the male 
appellant the' result might have- been 
otherwisé, for the- disability attaching 
to him as Pleader which would: have 
prevented him cannot exist indéfinitely, 
and provided he had .not availed . him- 
self in any way of, knowledge. gained 
in his position of Pleader, there would 
have been nothing- to prevent -his 
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acquiring the property of his quondam 
clients. The consequences which ensue 
from a person in a confidential position 
making use of that position to obtain 
an advantage over the person with whom 
he is in confidentiality are embodied 
in section 88 of the Trusts Act. That 
Act does not apply to the part of India 
with which there is here concern, but 
the ordinary equitable conditions which 
are applicable come to the same result. 
Now there is no more certain way of 
taking advantage than the way of conceal- 
ment. -The matter is expressed very 
clearly by Lord Chancellor St. Leonards 
in Lewis v. Hillman (1):— 

“I should lay it down as arule that 
ought never to be departed from, that 
if an attorney or agent can show he is 
entitled to purchase, yet, if instead of 
openly purchasing, he purchases in the 
name of a trustee or agent, without dis- 
closing the fact, no such purchase as 
that can stand for a single moment." 

And the same doctrine is . repeated 
in the later -case of McPherson v. 
Watt (2) where at page 266 Lord O'Hagan 
lays down the conditions which must 
exist to validate a` purchase by an 
attorney from his client, and adds:— 

“And although all these conditions 
have been fulfilled, though there has 
been the fullest information, the most 
disinterested Counsel ‘and the fairest 
price, if the purchase be made covertly 
in the name of another, without com- 
munication of the fact to the vendor, 
the law condemns and invlidates it 
utterly. There must be uberrima fides 
between the 'attornéy and the client, 
and no conflict of duty and interest 
can be allowed to exist." - 

These dicta are not directly applica- 
ble here because the buying of the decree 
was not a contract between the Pleader 
and the persons with whom he was in 
confidentiality, but between him and the 
Rani. But such advantage as he secured 
he must give up. This is admitted by 
the appellants so far that they admit 
he must surrender the decree for what 


(1) (1852) 3 H. L. C. 607 at p. 630; 1075. R. 239; 
1Mac &G. 488; 2 H. & Tw. 140; 19 L.J. Ch. 89: 
14 Jur. 49; 88 R. R, 233. 

(2) (1878) 3 App. Cas. 254 
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he gave for it. But having got the: 
decree, what use did he make of it? 
He allowed his. wife to get leave to bid 
and then to purchase. Now here again 
there was concealment. Had the Judge 
been told that the wife really held 
benami for the Pleader, who had had 
no business to acquire the decree, their 
Lordships cannot doubt thatthe leave 
to bid would have been refused. That - 
an advantage was got by the Pleader 
being allowed to bid under colour of 
his wife’s name and-then to buy, their 
Lordships cannot doubt; for otherwise, 
the point would not be contested. They, 
therefore, come to the conclusion that 
the second deception vitiates the sale 
also; that consequently the male ap- 
pellant cannot. be allowed to ‘keep the 
purchase made in name of his wife 
and that the judgment of the Appeal 
Court was right. 'The result is that 
this appeal must be dismissed with 
eosts, and their Lordships will humbly 
advise His Majesty aecordingly. 
S. D. Appeal dismissed. 


Solicitors for the . Appellants:—Messrs. 
Watkins and Hunter. 

Solicitors for the Respondents:—Messrs. 
Francis and Harkar. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 108 
or 1922. 

: August 15, 1923. . 
Present :—Justice Sir Asutosh Mookerjee, 
Kr. and Mr. Justice Chotzner. 
SITA NATH BASAK —PLAINTIFF 
—APPELLANT 


versus . 
MOHINI MOHAN SINGH. AND OTHERS 


—DEFENDANTS— RESPONDENTS. 

Copyright Act (III of 1914), s. 6 (8)—Infringe- 
ment of copyright—Copyright and title of plaintiff 
—Presumption—HKazpert evidence, necessity of. 

In an action for infringement of copyright, if 
the defendant does not putin issue the existence 
of the copyright or the title of the plaintiff, there 
isan irrebuttable presumption, under section 6 (3) 
of the Copyright Act, that the work in dispute 
isa work in which copyright subsists and that 
the p is the owner of the copyright. [p. 755, 
col. 27 

In cases of infringement of copyright, the Court 
should be reluctant to sit as an expert and to 
decide the question of infringement of copyright 
without the aid of expert’ evidence. The proper 
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course, in ordinary circumstances, in such cases, is 
to get the opinion of experts who might be 
appointed Commissioners to investigate and report 
on the matters in issue. [p. 757, col. 1.] 

(Case-law referred to.) 


Appeal against a decree of the Dis- 
trict Judge, Dacca, dated the 28rd 
December 1921. 

‘Babus Mahendra Nath Ray, Krishna 
Kishore Basak and Rama Prosad Mooker- 
jee, for the Appellant. 

Babus Sures Chandra Talukdar’: and 
Mahendra Kumar Ghose, for the Respond- 
ents, ` 

JUDGMENT.—This is an appeal by 
the plaintiff in a copyright suit. 

The . plaintiff is the author of a book 
entitled “ Adarshalipi-o-Sharal Barna 
Parichay " which was first published on 
the 3rd November, 1902, and has since 
then passed through numerous editions. 
In 1919, the defendants published two 
books called respectively “ Nutan Path- 
sala Adarsalipi" and “Nutan. Maktab 
Adarshalipi" The present suit was 
instituted on the 12th May, 1920, for 
damages and injunction. The damages 
claimed amounted to Ks. 400 and the 
injunction was valued at Rs. 9. On 
the 17th August, 1920, the Ist de- 
fendant alone filed a written state- 
ment. Thereupon, seven issues were 
raised on the 4th September, 1920, in 
the following terms: “(1) Has the copy- 
right ofthe plaintiff been duly register- 
ed? If not, is the suit maintainable? 
(2 Is the suit maintainable in its pre- 
sent form ? (3) Is the suit bad for mis- 
joinder of causes of action ? (4) Is the 
suit against puble policy ? (5) Has the 
defendant infringed the copyright of the 
plaintiff ? (6)Is the plaintiff entitled to 
any damages? If so, to what extent ? 
and (7) what relief, if any, is the plain- 
tiff entitled to?” The plaintiff was ex- 
amined in supportofhis case on the 
16th December, 1921. At the conclusion 
of his examination-in-chief, the District 
Judge decided to hear the arguments, 
with the result that the plaintiff was 
not cross-examined on behalf of the de- 
fendants. The District Judge had evi- 
dently come to the conclusion that the 
plaintiff had no case upon the plaint 


and his oral testimony. The suit was . 


ultimately dismissed with costs on the 
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23rd December, 1921. It may be noted 
at this stage that under, section 13 of 
the Indian Copyright Act, 1914, every 
suit or other civil proceeding re- 
garding the infringement of copyright 
shall be instituted and tried in the 
High Court orthe Court ofthe District 
Judge. This explains why the suit 
was tried by the District Judge though 
the claim was valued at Rs. 409. 'The 
necessary consequence is that every 
decision in a suit of this description 
by the District Judge has to be brought 
up to this Court on first appeal. We are 
of opinion that the suit has not been 
properly tried and that the relative 
situation of the contesting parties has 
not been clearly appreciated. 

The Indian Copyright Act, 1914, shows 
in section 3 that in the application to 
British India of the Copyright Act, 1911, 


(1 & 2, George V, Chap. 46), specific modi- 


fications have been made which are 
enumerated in the five clauses of the 
section. Those clauses do not affect the 
question now raised before us for con- 
sideration. 'The position thus is that 
section 6 sub-section (3)of the Copyright 
Act, 1911,is applicable to thiscase. That - 
sub-section isin the following terms: 
In any action for infringement of copy- 


right in any work, the work shall be 


presumed to bea work in which copy- 
right exists and the plaintiff shall be 
presumed to be the owner of the copy- 
right unless the ‘defendant puts in 
issue the existence of the copyright or, 


as the case may be, the title of the 


plaintiff. The sub-section then makes 
provision for other presumptions when 
such question is in issue. In this case, 
as already stated, the defendants did 
not putin issue the existence of the 
copyright. Consequently, there was an 
irrebuttable presumption that the al- 
leged work was awork in which copy- 
right subsisted and the plaintiff was the 
owner of the. copyright. We start then 
with the statutory presumption, which 
cannot be rebutted, that the work put 
forward by the plaintiff is a work in 
which copyright subsists and heis the 
owner of the copyright. 

This position is supported by two 
doeuments which were produced in the 
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‘Trial ‘Court: but were not marked’ ‘a’ 
exhibits. ' These documents are’ the 
órdet-sheet in a previous litigation be- 
‘tweéeh the parties and à consent decree 
made“ therein: on the 12th August, 1916. 
di appeats that “the. defendants had 
published a book called “Sachitra Saral 
- Adarshalipi;' "First; Part." ' The plaintiff 
‘thereupon instituted a suit for damages 
“and injunction on: the’ erdund’ that ‘his 
"copyright; in‘ the, work now put forward 
namely ‘Adatshalipi- o-Sharal Barna Pari- 
. chay had *"béen- 
was: compromised by a “petition dated 
-the 12th August, 1916, and a decree was 
‘made accordingly. The petition of the 
‘compromise and the decree stated ex- 
plicitly that the plaintiff's copyright to 
"Adarshalipi-o-Sharal Barna Parichay” 
‘written -and : published by .him was 
established. "The defendants were re- 
‘strained from’ printing, publishing and 
‘selling “their ‘book, . called “Sachitra 
‘Saral "Adarshalipi, ' ‘Part I”, and were 
‘also cast in damages. This explains 
“why, ‘notwithstanding the assertion made 
in the fifth: parag raph ‘of the written 
statement of thé: "first defendant, name- 
ly, that "there was no originality what- 
ever on: the part of- the plaintiff relating 
‘to thé book in suit so far as regards 
its method and principle, the arrange- 
‘ment of the contents, the’ selection "of 
subjects and the headihgs' of subjects 
'and ihe block designs and the engrav- 
jngs," no issue was “raised on .the "gub- 
ject.: The defendant clearly abandoned 
his allegation that the plaintiff had no 
‘copyright in respect of his books. There 
| is consequently no escape from the 
‘position that the plaintiff has a copy- 
right in the disputed book. This fol- 
lows not merely from ‘the statutory 
presumption, but also from the petition 
ofcompromise and the consent decree. 
The question which' thus requires 
adjudication is, whetherthat copyright 
has or has' not: ‘been infringed by, the 
publication of the books of the defend- 
ants. * The’ suit' cannot, in these. cir- 
‘cumstances, ‘be dismissed, as it has 
een’ dismissed by the District Judge, 
on. the. ground that “there is no reliable 
evidente that the forms of the letters, 
"which appear in all these books, are 
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forms is so 


‘infringed. The suit . 


. been infringed by 


‘Bengali 
. formed by the addition of vowels to ‘con- 


letters have a close resemblance. 
.havefinally been asked to decree the 


. the record. 
and scope of the enquiry in suits of this 
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not in common usein printed Bengali; 


‘and in- the absence of such evidence, 


it is impossible’ to say that any of the 
peculiar ` as to suggest. 


that the books published by the 


‘defendants are copies of the plaintiffs 


book." The true aspect of the case 


“was not. considered by the District Judge, 


and there is no indication that regard 
was paid either.to the provisions of the 


Statute, or to the contents of the consent 


deeree. 

: On these. facts, the appellant has press- 
ed us to institute a minute comparison 
between his book and the books of the 


‘defendants, with a view to- ‘convince us 


that the copyright, of the plaintiff has 
‘the defendants. We 
have been told that’ the books contain 
alphabets, compound. letters 


sonants and by combination of two or more 


_ consonants, short sentences illustrating 


the usé of compound letters beginning 


“with the words arranged in alphabetical 


orders, names of persons containing com- 
pound letters, example of words formed 
of siniple letters, specimens of hand- 
writing, numerals up to 100, figures re- 


| presenting the fractions of an anna and 
Other lessons fit for beginners. 
_ been asked. to conclude that the contents 


‘We have 


and arrangement of the book produced. 
by the plaintiff have been copied by the 


‘defendant ; that the material portion of 


the title itself has been adopted by the 
defendant, that the external shape and 
size of the books are similar; and that 
even the size and shape of many of the 
We 


suit, on the materials on the record, with- 
out opportunity afforded to the defend- 


_ants to meet the allegations of the plaint- 
„iffe by the production of' evidence. 


In 
our judgment, it would not be safe to 
decide the case merely on the materials on 
Itis plain that the nature, 


description were not realised in the Court 


.below, and-it might lead to failure of 


justice, if a decree were to be made in 


favour of or against the plaintiff till the 
. facts had been explored. 


Apart from this, we are of opinion that 
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in this class of cases, the Court should 

be reluctant to sit as experts and to decide 

the question of infringement. of copy- 

right without the aid of expert evidence.. 
This view is supported by a long series. 
of cases: In Gyles v.: Wilcox: (1l), 

decided by Lord Hardwick in 1740, 

he was asked, either to form an opinion 
upon? the question himself, or to send 
the case below to be determined by 
a Jury. The question in that case "was, 
whether a book called the “New Common 
Law" was orwas not a piracy of the 
‘History of the Pleas of the Crown’ by 
Sir Mathew Hale. : The matter obviously 
could not be decided without a close ex- 
amination and comparison of the con- 
tents of the two books.. Lord Hardwicke 
thought that it would be absurd to send 
the case to law to be examined by a Jury, 
ás the Chief Justice would be compelled 
tosit and hear both books read Over, 
which was absolutely necessary .to' judge. 
between them of whether the’ one was 
only.a copy of the other. “The Lord 
Chancellor added that the: Court‘ ‘is ‘not 
under an indispensable obligation to 
send all faets to the Jury; but' may refer 
them to a Master to report, where it is a 
question-of nicety and difficulty and more 
fit for men of learning to enquire into 
than a common Jury. This, he remarked; 
is one of those cases where it would be 
much better for the parties to fix upon 
two persons of learning and abilities in 

the profession of law, who would, ac- 
curately and carefully, compare them and 
report their opinion to the Court ; the 
House of Lords very often in matters of 
account, which are extremely perplexed 
and intricate, refer it to two merchants 
named by the parties to consider the case 
and report their opinion. upon it rather 
than leave it to a Jury; anda reference 


of the same kind, in some measure, would . 


be the proper method. The opinion thus 
indieated as to thé propriety of refer- 
en^e to experts, has been adopted 


in 
subsequent cases such as Jeffery v. 
. Bowles (2) decided in 1770; Carnan v. 


Bowles (3) decided in 1786; —— v. Lead- 


(D (1719) 2 Atk. 143; 28. E.R. 489. 

(2) (1770) Dicksa's Rep. 429; 91-E.-R. 336. 

(3) (1783) 2 Bro. O.G. 80; 1 Cox. 283; 99 E. R. 
45. 
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better. (4) decided ir- 1799; Vesey v: Sweet 
(3) decided im 1723; Mawman . v. Tegg:(0), 
decided in 1826 and Bell v. Whiteheud 
(7) decided in:1889.. ii nad 
We are not unmindful that in. Sheriff 
v.,. Coates, (8), pord": ‘Lyndhurst, L. Giz 
observed: that asthe cases then: -before 
him-was a case capable: of inspection, ‘the 
Court: would exercise a prima facie judg- 
ment upon it; without referring the ques- 
tion, as was usually. done; to. a' Master. 
In that case, the question was whether: a 
pattern wasa copy . of :ahother pattern: 
which was put .forward-by . the . plaintiff, 
The, result; however, was that ithecase 
was ultimately sent to. law, in-order: that 
the. question of .the originality.of the 
pattern,.which was alleged to'-have:--beelr 
pirated, might be investigated: .:In-J'ar 
rold.v. Houlston : (9) which was ‘decided 
by Vice-Chancellor Wood in 1857, it was 
stated , that, ,if necessary, “the : Court 
would -take pains- to :ascertain:. ‘how 
far the. piracy extended, so as sto 
enable it to: determine" how -far the 
injunction should^extend. The Vice- 
Chancellor.added that he did not overlook 
the warning. of Lord Cottenham in:Bell 
v. Whitehead (7), that this might: throw 
upon the Court considerable. labour: in 
analysing minutely cases of description. 
Reference may also be made to Lewis v. 
Pullarton(10), Murray v. Bogue (11) which 
shows that the Court will refuse to order 
a reference and will proceed to compare 
the works and to ascertain the details, 
only where it can safely do so without 
an excessive expenditure of time: and 
Iabour. This view has been extensively 
&dopted by the Courts of the United 
States, and it has been pointed^ out sby 
the Supreme Court that the opinion ; and 
findings of the expert.referee are not 


(4). (1799) 4 Ves. 681; 31 E. R. 351. i... , 

(5) (1823) 5 Ves. 709 5.; 31 ER. BIS," ^ '' 

(6) (1826)9 Russ. 385; 26 R. R. 112; 38 E.R. 
.380 


(T) (1839)49 R. R. 465; 3 Jur. 08-8 L. J. (s. s.) 
Ch. 141, * 


i. 141. 

(8) (1830) 1 Russ. & My. 159; 32 R.R. 179; 39 
E. R. 61. ' 
(9) (1857) 3 K. &J.-708; 112 R. R. 357; 3 Jur: 
-(N. 8.) 1051; 69 E. R: 1294. >.<- 

(10) (1839) 2 Beav.6; 50 R. R. 84; 8 L. J. (N. s.) 
Ch. 291; 3 Jur. 669; 48. E. R. 1080. 


(11) (1852) 1 Dr. 353; 94 R: R. 693; 29 L, J. Ch, 


> 
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. conclusive on the Court, but may be 
reviewed on exceptions: Callaghan v. 
Myers (12). .. i 
We may take it, then; that the proper 
course, in ordinary circumstances, in 
. Such cases, is to get the opinion of experts 
who might be appointed Commissioners 
toinvestigate and report on the matters 
ìn issue, Such a course, it is not disputed, 
would have been ‘inevitable, if this 
Bench had been so. consituted that 
neither member was acquainted with the 
disputed alphabet. If,for instance, the 
controversy had related to two primers 
written in Chinese characters, a reference 
to experts would have.been unavoidable. 
We must accordingly. decline to take 
the responsibility of a minute scrutiny 
of the alleged similarities and dissimi- 
larities between the contents of the books 
before us, and we must further add that 
even if we embarked upon such an 
enquiry, no final decision could be reach- 
ed, without opportunity afforded to the 
defendant to meet such case as might 
be made out by the plaintiff. . 
-The result is that this appeal is allow- 
ed, the, decree of dismissal made by the 
District Judge set’ aside and the case 
remanded tohim in order that the ques- 
tions in controversy may be investigated 
in accordance with law on such evidence 
as may. be adduced by the. parties. Costs 
of this appeal will abide the result. 
assess the hearing fee at one gold mohur. 
Appeal allowed: 
Z. K. Case remanded. 
. (42) 128 U. S. 617; 32 Law. Ed. 547. 


ALLAHABAD HIGH COURT. 
Second Civi, APPEAL No. 191 or 1923. 
June 26, 1924. 

Present; —Mr. Justice Neave. 
NIHORA KHAN AND OTHERS—DEFEND- 
ANTS— APPELLANTS 
versus 
MATHURA KHAN-—PLAINTIFF— 
RESPONDENT. . : 

Contract Act (IX of 1872); s. 7,—-Mortgage carry- 
ing simple interest-—Compound, interest at enhanced 
rate payable on default—Stipulation by way of. 
penalty--Reascnable interest. 

A clause in a  mortgage-deed provided for 

‘payment of simple interest at. Re. 1 per cent. per 
mensem. In case of default, the interest already 
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We: 
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accumulated was to be added to the principal 
and’ thereafter to carry compound interest at 
Rs. 1-8 per mensem : 


Held, (1) that the clause was a stipulation by 
bed of penalty under section 74 of the Contract 
Ci; i 
. (2) that compound interest at Re. 1 per cent. per 
mensem would amply meet the case. 
Second,appeal against a decree of the 
District, Judge, Ghazipur, dated the 7th 
November 1922: 
Mr. U-35.: Bajpai, for the Appellants. 
Mr. A 3P: Pandeya, for the Respondent. 
JUDGMENT.—The only point taken 
in this appeal’ that the rate of interest 
allowed by.the?Courts below is excessive. 
The mortgage-deed provided for the pay- 
ment of Simple interest at Re. 1 percent. 
permen&érs;with a clause thatin case of 
default, the interest already accumulated 
should be added to the principal and 
thereafter compound interest paid on the 
whole at Rs. 1-8 percent. per mensem. It 
is contended in appeal that this clause is 
astipulation by way of penalty under. 
section 74 of the Contract Act and this is 
not denied by the opposite party. It is, 
however, claimed by the latter that the’ . 
penalty is not excessive. The principal 
money secured by the bond was Rs. 250, 
the amount now claimed. is Rs. 638. 
Both the Courts below have held that 
the interest claimed is not excessive. 
The appellant's learned Pleader refers 
to Sundar Koer v. Rai Sham Krishen (1) 
but in view of the explanation now added 
to section 74, it is quite clear that any 


. Such stipulation as that contained in this 


deed is a penalty. Iam unable to agree 
with the Courts below that the interest 
charged for breach of the covenant to pay 
upon a certain date is not unreasonably 
high. Some compensation is no doubt 
due. I consider that compound interest 
at Re. 1 per cent. per mensem would amply 
meet the case. The appeal is allowed to 


' thisextent that the interest allowed by 


the Courts below upto the date of suit is 
reduced to Re. 1 per cent. per mensem 
compound interest with annual rests. 
The appellant will get proportionate costs 
ineluding in this Court feeson the higher 
scale. : 
N. B. i Appeal allowed. 
(1) 34 C. 150; 4 A. L. J. 109; 5C. L.J. 106: 9 
Bom. L. R. 304; 11 C. W. N. 249; 17 M. L. J. 43: 2 
M. L. T. 75; 34 L A. 9 (P. C). | 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. i 
, FULL BENCH. 
MISCELLANEOUS APPEAL No. 6 oF 1920. 
March 6, 1923. 
-Present :—Mr. Kincaid, J. ©., 
Mr. Madgavkar, A. J. C., and 
Mr. Aston, A. J. C.. 
FrgM or MENGHRAJ KHIALDAS— 
OPPONENTS—À PPELLANTS 


versus . 
Messrs. LANGLEY BILLIMORIA & Co. 


—A PPLICANTS— RESPONDENTS. 

Arbitration Act (IX of 1899), s. 19—Civil Pro- 
cedure Code (Act V of 1908), s. 104 (e)—Arbitration 
agreement—Stay of suit—Appeal, whether lies. 

No appeal lies under section 104 (e), Civil Pro- 
cedure Code from an order staying a suit under 
section 19: of the Indian Arbitration Act. [p. 762, 
cols. 1 & 2.] s 

Kodumal Kalumal v. Volkart Bros., 48 Ind. Cas. 
484; 12 S. L: R. 34, overruled. 

Gumanmal v. Dayal Kanji, 1 S. L. R. 86 (F. B.) 
and Kewalram Ganshamdas v. Donald Graham & 
Co., 10 Ind. Cas. 211; 5 S. L. R. 61, relied upon. i 

Nainsukhdas Nagarmal v. Gajanand-Shyamlal, 
61 Ind. Cas. 269; 43-A. 348; 19 A. L. J. 132, referred 
to. - 


Reference to Full Bench made by 
Kennedy, A. J. C. 


Mr. Srikshendas H. Lulla, for the. 


Appellants. 
Mr. Tahilram. Maniram, for the Re- 
spondents. 


JUDGMENT. 

Kineaid, J.C. & Aston, A.J.C.— 
Onthe28th September, 1922, Mr. Kennedy, 
Acting Judicial Commissioner, referred 
to a Full Bench the question whether 
section 104, Civil Procedure Code, gave 
a right of appeal from an order under 
section 19, Arbitration Act, staying a 
suit. i 

The facts underlying the reference 
are shortly as follows :—The Firm of 
Menghraj Khialdas filed Suit No. 589 of 
1919 against the Firm of Langley & Oo. 
alleging that on the 22nd November 
1918, they placed an order with Langley 
& Co. for the sale. of 100 bales of 
Broach cotton and on the 26th Novem- 
ber 1918, an order with the same Firm 
for the purchase of 100 bales of similar 
cotton. On the 12th December and on 
ihe 4th January 1919, they requested 
Langley & Qo. to close respectively the 


two contracts. As Langley & Co. wrong- 
fully failed to do so, they claimed 
damages at the market rate. 


Messrs. Langley & Co. relying on the 


‘rules and regulations of the Cotton 


Contracts Committee to which the con- 
tracts were subject, applied to the Court 
to stay the suit under section 19 of the 
Arbitration Act. On the Ist December 
1919, Mr. Raymond, Additional Judicial 


‘Commissioner, granted the application. 


Against this order Menghraj Khialdas 
lodged an appeal under section 104, 
Civil Procedure Code. Messrs. Langley 
& Co. objected that no such appeal 
lay. It was to settle the question in- 
volved in this appeal that Mr. Kennedy 
made the present’ reference to a Full 
Bench. 


I wish at the outset to express my 
appreciation of the ability with which 
the learned Pleaders on both sides put 
the case before us. The question is a 
difficult one and we are greatly indebted 
to their labours. ? 

Mr. Lulla has admitted that the right 
of appeal which he claims is based on 
section 104, Civil Procedure Code, unless 
that section can be deemed applicable 
to proceedings under the Arbitration 
Act, his clients cannot succeed. But 
he has argued with great force that 
section 104 (e) entirely covers the present 
case. That section runs as follows — 

"An appeal shall lie from the follow- 
ing orders, and save as otherwise ex- 
pressly provided in the body of this Code 
or by any law for the time being in 
force, from no other orders. 
* * x * 

"(e) An order staying or refusing to 
stay a suit where there is an agreement 
to refer to arbitration." 

In support of his contention he has 
relied on Kodumal Kalwmal v. Volkart 
Bros. (1) There, too, an appeal was 
lodged from an order staying a suit. 
I quote the following pertinent passage 
from the judgment: = 

“The preliminary objection raised by 
Mr. Elphinston on behalf of the Volkart 


(1) 48 Ind, Cas, 434; 12 S, L, R. 34, « 
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Brothers is that no appeal. lies. It is 
true that no, provision is made for an 
appeal in the Arbitration, Aet, IX -of 
1899, but we think it clear that an 
appeal lies under section 104 (e) of 
Civil Procedure Code. 
allows an appeal from an order stay- 
ing, or refusing to: stay a suit where 
there, is ‘an agreement -to refer to 
arbitration. There:is no ground for 
the; suggestion. that.. athe word 
in section .104:is-lmited to an order 
under the Civil Procedure Code. The 
word ‘order’ is defined in section 2 
sub-clause (14) in very wide words, as 
‘formal expression of.any decision of 
a- Civil. Court which is not a decree.’ 
Section 104: takes the place of section 
588 of the old Civil’ Procedure Code, 
in which the phrase was ‘the following 
orders under this Code.” The words 
. under this Code’ have been. omitted 
from the present, Civil Procedure Gode, 
which ‘refers merely to the ‘following 
Orders. ‘Again, the section itself makes 
à distinction between orders under the 
Code and others generally,. for, sub- 
section (A) specially refers to orders 
under any of the provisions of this 
Code. It seems clear that section 104 
(e)' gives. a right of. appeal-from any 
order made by a Civil Court .staying 
or refusing to stay a suit where there 
is an agreement to. refer to arbitration, 
whether under the Civil Procedure 
Code or under the Arbitration Act, IX 
of 1899.” - ct 5 
_A--similar view was taken by a Bench 
of this Court in Miscellaneous Applica- 
tion No. 10 of 1919 [Jivraj Lakhamsi v. 
Tahkandas Mohandas (2).] . 

. Did: this decision stand alone we 
should be,very loth to differ from it But 
there are several decisions on the kindred 
section 104'(f) which are opposed to 
that in Kodwmal Kalumal v. .Volkart 
Bros. (1). In the case of Gumanmal v. 
Dayal Kanji (3), a Full Bench of this 
Court which ineluded Mr. Crouch, one 
ofthe Judges who had heard the case 
of Kodwmal.Kalwmal v. Volkart Bros. 
(1) held that:no appeal lay against an 


(à 58 Ind 


Cas. 790; 14 S. L. R. 91, 
(3) 18.L.R.86. — MET 


That sub-section : 


‘order’ | 


order passed under the Indian Arbitra= 
tion Act refusing. to set aside an award. 
This decision was followed in Kewalram 
Ganshamdas v. Donald Graham & Co. (4). 
Pratt, Judicial Commissioner, observed. 

“The Indian Arbitration Act makes 
no provision for any such appeal but 
it is said that an appeal.is now pro- 
vided by section 104 (f) of the Civil Pro- 
cedure Code. 

‘Mr. Wadhumal . points out that 
whereas section 588 of - the Code of 
Civil Procedure was limited to ‘orders 
under this Code’ these words have 
been omitted from section 104 of the’ 
present Code and he claims that this 
change has had the effect of rendering 
obsolete the Full Bench ruling of this 
Court in Gumanmal v. Dayal Kanji (3). 
` "We think there is no force in this 
contention. 

"In the first place. as pointed: 
out in the judgment in Gumanmal v. 
Dayal Kanji (3), the Arbitration. Act 
does not provide for the Court making 
an order filing or refusing to file an 
award. The award is filed. by the 
arbitrators under section 11 ofthe Act 


„and unless it is remitted to'the arbitra- 


tors under section 13 (i) or- set aside- 
under section. 14, it becomés ‘enforce- 
able as if it were a décree of the Court." 
The order of the Court, in whatever 
terms it may ‘be expressed, is under 
the Act one either setting aside or 
refusing to set aside the award. There 
is no provision under section 104, Civil 
Procedure Code, for an appeal against 
such an order; nor does it fall within 
the scope of section 104 (f) which deals 
with an order filing or refusing to file: 
an award. i s 

“Paragraphs (a) to (f) of section 104, 
Civil Procedure Code, dealing with 
appeals from orders made in arbitraticn, 
clearly and exactly follow the varicus 
paragrephs of Schedule II dealing with 
arbitration under the Civil Procedure 


` Code. Section 104 (1) (a) refers to an order 


made under paragraph 5 (2), (b) toan order 
under paragraph 11, (c) to an order under 
paragraph 12, (d) to an order under para- 
graph 17 (4),(e) to an order under para- 


(à) 10 Ind. Cas, 211; 5 S; L: R, 6l. 
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raph 18 and (f) to an order under para- 
graph 21. It is, we think, clear that 
the appeals there provided are appeals 
from orders made under Schedule IL" ^ 

This finding was followed in a recent 
case [Revision Application No. 37 of 1922] 
G. P. Gunnis & Co. v. Amanmal Tulsidas 
(5). by Kennedy, A. J. C. and myself. 

The Calcutta High Court has also 
held that no appeal lies under section 104 
(f), Civil Procedure Code, from an. order 
either filing or refusing to file an award 
' under clause (2) of section 11 of the Arbi- 
tration Act. Sanderson, C. J., remarked:* 

"Ido not think that clause (f) of sec- 
tion 104 applies to the filing of an 
award under clause (2) of section 11 of 
the Arbitration Act, because an award 
under the latter clause can be filed in 

Court, and is in practice filed in Court 
without the intervention of an order 
by a Judge. In my opinion, clause (7) 
of section 104 obviously refers to pro- 
ceedings under section 20 and perhaps 
other section of the Second Schedule 
of the Code of Civil Procedure, when 
the ,arbitration proceedings are under 
the Second Schedule of the Code. 
‘Then if the party, under section 20, 
-wants to get the award filed, he has 
to apply to the Court, and an order 
of the Judge is required, and the 
Judge would make an order directing 
that the award should be filed or that 
‘the award should not be filed as the 
case might be. Section 104 (f) there- 
fore, would apply to such proceedings, 
and I do not think, as already stated, 
the.section would apply to proceedings 
under clause (2) of section 1l of the 
.Arbitration Aet, under which an award 
can be filed without the order of the 
Judge." i : 

: The views of the Allahabad Judges 
“were different. Their Lordships’ words 
án Nainsukhdas Nagarmal v. Gajanand 
Shyam Lat (6) were as follows: “A 
preliminary objection was raised at the 
.hearing of the appeal on the ground 
that no appeallies. On the face of the 
- (8) 79 Ind. Cas. 920; 17 S. L. R. 133; (1924) A. I. 
‘R. (S.) 75. - 

(0) 61 Ind. Cas. 269: 43 A. 348; 19 A. L. J. 132. _ 

See Campbell & Co. v. Jeshraj Giridhari Lall, 
-46 Ind, Cas, 687; 45 O. 502 at p. 508—[Ed] — - 





order, it is clearly one within the 
expressed provision of section 104 (1) (f) 
of the Code of Civil Procedure being 
'an order refusing to file an award in 
an arbitration without the intervention of 


, the Court. The District Judge decided 


that this section does not apply to the 
arbitration award, as the award purports 
to have been under the Arbitration 
Act, IX of 1899. There is nothing in 
that Act to support this view, and it 
is to be noted that the Civil Code was 
re-enacted some years later than the 
Arbitration Act.” 

Authorities so divergent can afford 
us but little help. We must, therefore 
turn to section 104 itself and see 
whether it supports Mr. Lulla's conten- 
tion that the present appeal lies. 

Mr. Lulla’s arguments are mainly 
three: (1) When the new Code was 
enacted the words “under this Code” 
which are to be found in section 588 were 
omitted from section 104. As the Civil 
Procedure Code of 1908 was subsequent 
to the Arbitration Act of 1899, this 
MEA id have been deliberately 
made in order to apply section 104 t 
the Arbitration Aot. "ES 10900 
_ (2) The words “or by any law for the 
time being in force” were added to 
section 104. If section 104 only applies 
to orders under the Civil Procedure 
Code, these words would be meaning- 
less. (3) In section 104 (A) we find 
the words “under any of the provisions 
of this Code." These words show that 
the other clauses of section 104 are 
not limited to the provisions of this 


Code. 

As regards point (1), it must be 
remembered that a right of appeal 
should not be lightly assumed to exist 
To use the words of the Judges in 
Zair Hussain Khan v. Khurshed Hussain 
Jan (7) "Unless a right of appeal is 
clearly given by Statute, it. does not 
exist." ‘Thus because some words are 
omitted from section 104, Civil Proce- 
dure Code, it would not be proper to 
imply therefrom that the Legislature 
meant to give a right of appeal from 
orders under the Arbitration Act. Tt 


(7) 38 A. 545 at p. 549. 
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is certain that the other clauses besides 
(e) and (f) do not apply to the Arbitra- 
tion Aot. Two Benches of this Court 
have ruled that section 104 (f) does not 
give a right of appeal from orders under 
the Arbitration Act. If, therefore, the 
Legislature intended to make clause (e) 
apply to the Arbitration Act, it would 
surely have said so in express and 
unambiguous terms. Moreover, the 
wording of clause (e) exactly corre- 
sponds with the wording of Schedule IT 
paragraph 18 but does not correspond 
exactly with the wording of section 19 
of the Arbitration Act. The object of 
the Legislature in omitting the words 
“under this Code” is not clear; but a 
guess may be hazarded that as all the 
orders in section 588 were clearly orders 
under the Civil Procedure Code, the 
Legislature may have thought their 
retention useless. 


Coming to point (2), the meaning of 
the words “or by any law for the time 
‘being in force” is explained in the notes 
to Mr. Mulla's Code. They refer to the 
right of appeal given by the Letters 
Patent from an.order made by à Judge of 
a High Court. 

There remains point (3). Mr. Lulla has 
argued that the presence of the words 
“ander any of the provisions of this 
Code" in clause. (h) implies that the 
other clauses are not confined to the 
Civil Procedure Code. 
T cannot accept so doubtful a conclusion. 
It might equally well be said that the 
words were introduced because whereas 
there could be no doubt but that the 
other sections applied only to the Civil 
Procedure Code, there might possibly 
arise some doubt with regard to clause 
(h). - 


As I have already said, in the absence 
of an express provision that section 104, 
clause (e) applies to the Arbitration Act 
as well as the Civil Procedure Code, it 
would not be proper for Judges to assume 
its existence. 

"The answer, therefore, that I would give 
to the question framed for the’ decision 
of the Full Bench is that no appeal lies 
under section 104, Civil Procedure 
Code, from any order passed under sec- 


Tam afraid that: 


tion 190f the Arbitration Act, saving a 
suit. 

Madgavkar, A. d. C.—The ques- 
tion whether section 104, clause (e) of the 
Code of Civil Procedure gives & right 
of an appeal from an order under sec- 
tion 19 of the Indian Arbitration Act 
staying a suit, is not free from difficulty. 
The language of this particular clause 
(e) itself is, as held by the Allahabad 
High Court in Nainsukhdas Nagarmal v. 
Gajanand Shyam Lal (6), broad enough 
to answer the question in the affirma- 
tive. But, on the other hand, the langu- 
age of the preceding clauses follows the 
clauses of the Second Schedule of the 
Code of Civil Procedure very closely, so 
elosely that it is not unreasonable inter- 
pretation that the whole section itself is 
directed to appeals from orders under that 
Schedule. 

Section 588 of the previous Gods of 
Civil Procedure ‘of 1882, corresponds 
to section 104 and O. XLIII, r. 1 of the 
present Code, but is somewhat different- 
ly worded. But as the Indian Arbitra- 
tion Aet was not passed in 1909, its 
language and arrangement do not throw 
any material light on the present ques- 
tion. Aright of appeal must be an ex- 
press creation of the Statute. If the 
Legislature intended such a right in the 
case of orders under the Arbitration Aot, 
it would be more natural that the right 
should be stated in the. Act itself rather 
than in section 104, Civil Procedure 
Code, in an enactment dealing with pro- 
cedure. Section 89, Civil Procedure 
Code, it is true, shows that the Indian 
Arbitration Act was not entirely absent 
from the mind of the Legislature when 
the present Code was enacted. At the 
same time, the words “any law for the 
time being in force" which differentiate 
the present section 104, Civil Procedure 
Code, from the corresponding section 588 
of the old Code, appear to have been 
enacted not with reference to the Indian 
Arbitration Act but with reference to an 
appeal under the Letters Patent, as to 
which there was a difference of opinion 
in the High Courts, under the Civil Pro- 
cedure Code; 1882. Moreover, with regard 
to clause (f) it has been held by this 
Court that the clause does not apply to 
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&wards under the Indian Arbitration 
Act. 'The question of finality appears to 
me a question proper for the Legislature 
than for the Courts to consider, in so 
far as it enters into the expediency of 
giving the right of appeal or otherwise. 
As far as we can judge of the intentions 
of the Legislature, it appears doubtful 
whether clause (e).of section 104 was 
intended to apply to appeals under the 
Indian Arbitration Act. I agree on the 
whole, therefore, with my learned bro- 
thers that clause (e) refers to orders 


under the Second Schedule of the 
Code of Civil -Procedure and not 
to orders under section 19 of the 
Arbitration Act—a conclusion which 


strengthens the observations as to the 
present confused state of the Law of Ar- 
bitration and the desirability of consoli- 
dating it made by the Bombay High 


Court in Firm of Manilal Motiram v. . 


Gokaldas Rowji (8) and by this Court in 
a Full Bench decision in Mistry Haji 
Omar v. Seth Shivaldas (9). 

P.B. A. Reference answered accordingly. 


Note.—The appeal was subsequently treated as 
a revision application which was heard on the 
merits and allowed.—[Hd.] 


(8) 59 Ind. Cas. 53; 45 B. 245 at p. 265. 
(9) 81 Ind. Cas. 653; 16 S. L. R. 174. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decrer No, 322 
oF 1922. 

August 13, 1923. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Chotzner. 
TARAPRASANNA CHONGDAR— 
PLAINTIFF—APPELLANT 
versus 


NRISINHA MURARI PAL AND oTHERS— 


DEFENDANTS—RESPONDENTS. 

Court Fees Act (VII of 1870), s. 7 (iv) (c) 12, 

Sch. II, Art. 17 (iii)--Bengal Court Fees (Amend- 
ment) Act (IV of 1992), retrospective operation of 
—Bengal Patni Taluks Regulation VIIT of 1819, ss. 
1}, 15—Suit for reversal of patni sale, nature of 
—Court-fee payable—Suit filed before amendment--- 
---Court-fee, calculation of—Appzal, whether lies. 
. The provisions of section 15 of the Bengal Patni 
Taluks Regulation VIII of 1819 make it plain that 
when a purchaser at a patni sale takes full measures 
to obtain delivery of possession, the patnidar and 
persons who derive title from him are effectively 
dispossessed. [p. 765, col 1.] 


instituted under section 14 of thé 
Bengal Patni Taluks Regulation VIII -of 
1819 for the reversal of a patni sale is not 
a suit to obtain a declaratory decree where 
no consequential relief is prayed for within 
the meaning of Art. 17 of Schedule IT to the Court 
Fees Act. Itis a suit for reversal or cancellation 
of the sale, on the assumption that if the validity 
ofthe sale were not challenged, the sale would 
remain operative between the parties. Such a suit 
further contemplates that the decree of the Court 
shall indemnify the purchaser against all loss at 
the charge of the zemindar or the person at whose 
instance the sale may have been made. [p. 764, col. 2.] 

A prayer for an injunction or for confirmation of 
possession is a prayer for consequential relief. The 
amount of Court-fee leviable on a plaint must be 
determined by reference to the law as it stood 
on the date when the suit was instituted. [p. 764, 
col. 2; p. 765, col. 1.] 

A suit was instituted under 
the Bengal Patni Taluks 
of 1819 for the reversal of 
before the coming into force 


A suit 


section 14 of 
Regulation VIII 
a patni sale 
of the Bengal 


- Court Fees (Amendment) Act of 1922, and Court- 


fees were paid asin asuit for declaration. The 
latter Act came into force shortly after and the 
Court holding that the suit was not onefor a mere 
declaration, directed that Court-fees should be paid 
in accordance with the provisions of that Act. The 
plaintiff appealed: 

Held, (1) that the suit was not one for a declara- 
tory decree where no consequential relief is prayed 
for; [p. 765, col. 2.] 

(2) that Court-fees, however, were payable on 
the plaint in aecordance with the provisions of the 
Court-Fees Act of 1870 as it stood at the date of 
the institution of the suit, that is to say, without 
any reference to the provisions of the Bengal Court 
Fees (Amendment) Act of 1922; — [ibid.] 

(3) that an appealagainst the order of the Trial 
Court was competent, notwithstanding the pro- 
visions of section 12 of the Court Fees Act, inas- 
much as, the case was not one of appraisement of 
or fixation of value, with a view to determine the 
amount of fee chargeable, but involved root ques- 
tions of principle as to the nature of the suit and 
the retrospective operation of Statutes. | p. 766, col. 1.] 

Oase-law referred to. 

Appeal against a decree of the Sub- 
ordinate Judge, Burdwan, dated the 
5th May, 1922. 

Babu Bankim Chandra 
the Appellant. 

Babus Charu Chundra Biswas and 
Nikunja Behary Roy, for the Respond- 
ent. $ 

JUDGMENT.—This is an appeal 
by the plaintiff in a suit for the re- 
versal of a sale held under the Patni 
Regulation of 1819. The appeal raises 
an important question of law, namely, 
whether a suit instituted under section 
14 of Regulation VIII of 1819 for the 


reversal ofa patni sale is a suit to 


Mukerjee, for 
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obtain: a declaratory | decree where 
no consequential relief is prayed, 
within the meaning of Art. 17 of 


Schedule II of the Court Fees Act of 
1870. . 

The patniin suit was broughtto sale 
under the provisions of the Regulation 
on the 15th May 1919, when the third 
defendant became the purchaser. He 
defaulted in the payment of rent, with 
the result that the patni was brought to 
sale again on the 15th May 1920, when 
the first two defendants, .the sons of the 
third defendant, became the purchasers. 
The fourth defendant is the original 
painidav, and the remaining four 
defendants are the  zemindars. The 
plaintiff, who is the durpatnidar institut- 
ed this suit on the 16th June 1920, for 
the reversal of the second sale held on 
the 15th May 1920. The sale is impeach- 
ed on a variety of grounds and the 


plaint contains the following statment’ 


of the reliefs sought :— | 
First,a declaration that the auction- 
sale held under Regulation VIII of 1819 
onthe 15th May 1920, of the patni 
regarding the Mehal Kankora in suit, is 
fit to be set aside, and that the said auc- 
tion sale is void, inoperative and invalid 
and is not binding and effectual, and a 
decree accordingly and confirmation of 
the: plaintiffs possession thereof in 
durpaini ‘right, and o. . 
Secondly, a temporary injunction as 
against defendants Nos. 1 and 2 restrain- 
ing them from obtaining or holding 
possession of the mehal in suit until 
the disposal of the suit. 
The defendants contended that this 
was not a suit for declaratory decree and 
-could not be instituted on a plaint which 
pore a Court-fee of Rs. 10 only under Art. 
17 of Schedule II of the Court Fees Act. 
Thereupon an issue. was raised to the 
following effect, namely, whether proper 
Court-fees had been paid on the plaint. 
The Subordinate Judge came to the 
conclusion that proper Court-fees had not 
been paid and he directed that Rs. 740 
be recovered from the plaintiff as deficit 
Court-fees. The plaintiff failed to comply 
with this order, and the plaint was con- 
sequently rejected with costs. MS 
On the present appeal, the plaintiff 


has urged, first, that the suit was of the 
nature contemplated by Art. 17 of Sche- 
dule II of the Court Fees Act and, secondly, 
that in any view, the Court-fee demanded 
from him in the Trial Court, was in excess 
of what was properly leviable. In our 
opinion, the first contention must be 
overrnled but the second must prevail. 
As regards the first point, itis plain 
from the provisions of sections 14 and 15 
of Regulation VIII of 1819 that a suit for 
the reversal of a patni sale is not a suit 
fora declaratory relief within the mean- 
ing of Art. 17 of Schedule IL of the Court 
Fees Act. Clause (1) of section 14 pro- 
vides that it shall be competent to any 
party, desirous of contesting the right 
of the zemindar to make the sale, whether 
on the ground of there having been no 
balance due, or on any other ground, to 
sue the zemindar, for the reversal of the 
same, and upon establishing a sufficient 
plea, to obtain a decree with full costs 
and damages. The purchaser shall be 
made a party in such suit and upon 
decree passing for reversal of the sale, 
the Court shall be careful to indemnify 
him against all loss, at the charge of the 
zemindar or person at whose suit the 
the sale may have been made. It is 


- manifest that the suit thus instituted is 


not solely for a declaration that the sale 
is a nullity. It is, on the other hand, 
asuit for the reversal or cancellation of 
the sale, on the assumption that if the 
validity of the sale were not challenged, 
the sale would remain operative between 
the parties: Ramsona Chowdhurani v. 
Nabakumar Sinha Chowdhuri (1) The 
suit further contemplates that the decree 
of the Court shall indemnify the purchas- 
er against all loss at the charge of the 
zemindar or the person at whose instance 
the sale may have been made. 

The plaint in the case before us leaves: 
no room for doubt that the plaintiff 
treated the sale as one which required 
to be reversed or cancelled and the 
prayer clause embodies a prayer for 
confirmation of possession as also for an 
injunction. The reason for these prayers 
becomes plain when we examine the 
provisions of section 15 of. the Patni 


5 D 10 Ind, Cas. 99; 13 C. L.J. 404; 16 0. W. N- 
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Regulation. The first clause of section 
-5 provides that so soon as the entire 
amount of the purchase-money ` shall 
have been paid in by the purchaser, at 
any sale made under the Regulation, 
such purchaser shall receive from the 
officers conducting the sale a certificate 
of such payment. 
provides that when the new purchaser 
shall proceed to take possession 
of. the lands of his purchase, if 
the late’ incumbent himself, or the 
holders of the tenures or assignments 
derived, from the late incumbent, and 
intermediate between him and the actual 
cultivators, shal- attempt to offer opposi- 
tion, or to interfere with the collections 
of the new purchaser, from the lands 
composing his purchase, the latter shall 
be at liberty to. apply immediately to the 
Civil Court, for the aid of the public 
officers"in obtaining possesssion of his 
rights. There is next a provision for the 
issue of a proclamation declaring that 
the new incumbent having, by purchase 
at a sale for arrears of rent due 
to the  zemindar, acquired the 
entire rights and privileges attaching 
to the tenure of the late talukdar 
in the estate in which it was originally 
derived by him from the zemindar, he 
alone will be recognised as entitled to 
make the Zzemindari collections in the 
moffussil and no payments made to any 
other individual wil on any account be 
credited to the vatyats or others in any 
Suit forrent, or on any other occasion 
whatever, when the same may be pleaded. 
These provisions make it plain that when 
the. purchaser takes full measures to 
obtain delivery of possession, the patni- 
dar and the persons who have derived 
‘title from him are effectively dispossessed, 
for the tenants are enjoined not to pay 
rent either to the defaulter or to ojhers 
who claim derivative title from him. We 
must take it that it was in view of these 
provisions that the plaintiff asked for 
confirmation of possession and an injunc- 
tion to restrain the purchaser from obtain- 
ing delivery of possession. 

' ]thas not been disputed that prayers 
for injunction and for confirmation of 


possession are prayers for consequential. 


yelief: “see the cases of Umatul 


The second clause then : 


Batul v. Nanji Kuar (2), Jhuman 
Karti v. Debu Lal Singh (3) and 
Dina Nath Das v. ‘Rama Nath Das 
(4). The view we take is also supported 
by the decisions in Drapu Chowdhry v. 
Ishan Chundar Das (5) and Mahomed 
Takibuddin Buddi v. The Collector of the 
24-Parganas (6), which were instances of 
suits tosetasidesales for arrears of reve- 
nue; they are in no sense suits for mere 
declaration, without consequential relief, 

The present case, in our opinion, illus- 
trates the danger emphasised by Sir 
Lawrence Jenkins, C. J., in Deokali Koer 
v. Kedar Nath (7), where he observed 
that attempts are frequently made to 
frame suits for possession or suits for 
declaration with consequential reliefs, in 
such a way as to make them bear the 
appearance of suits for purely declaratory 
reliefs. We are of opinion that the 
Subordinate Judge has’ correctly held 
that the present suit was not a suit for 
declaration. 

As regards the second point, we are 
of opinion that. the Subordinate Judge 
fell into an error when he determined the 
amount of Court-fees leviable by refer- 
ence to the provisions of the Bengal Court 
Fees (Amendment) Act, 1922, (Act IV of 
1922 B. C.) which came into operation 
on the lst April 1922, The suit had been : 
instituted on the 16th June 1920, and 
the amount of Court-fee leviable on the 
plaint must be determined by a reference 
to the law as it stood on that date. This 
view receives support from the provisions 
of section 149 of the Code of Civil 
Procedure, 1908. The decision in Ara- 
dhun Dey v. Gholam Hussain Maloon (8) 
is clearly distinguishable. In that 
case, a memorandum of appeal was 
presented to this Court without a copy 
of the decree. It was consequently a 
memorandum which could not be receiv- 
ed, as the fundamental document was 
not annexed. The. memorandum was 
accordingly returned to the appellant ; 


Ind 
4) 34 Ind. Cas. 702; 23 C L. J. 561. 
5) 9 C. L. R. 231. 

(6) 6 C; W. N. 157, 

(1 . Cas. 427;39 O. 70516 C. Wit s 
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When he re-filed it with the copy of the 
decree, not only had the period of 
limitation expired, but, in the interval, 
the Stamp Act of 1867 had come into 
operation. In these circumstances, Mr. 


Justice Jackson held that the Court-fee - 


to be levied was the Court-fee payable 
when the proper memorandum’ was 
brought into’ Court. In the case before 
us, there was a proper plaint presented 
on the 15th June 1920 apart from the 
question of Court-fee payable. : 

The result follows that the plaintiff is 
bound to pay Rs. 465 as additional 
Court-fee due on the plaint and Rs. 735 
as additional Court-fee leviable on the 
memorandum of appeal presented to 
this Court. This makes an aggregate of 
Rs. 1,200. The plaintiff-appellant must 
deposit this amount in Court within one 
month from this date. If the deposit is 
made, the appeal will stand decreed and 
the suit will be remitted to the Court of 
first instance for trial on the merits. If 
the amount isnot deposited, the appeal 
will stand dismissed with costs. 

When the Court-fee shall have been 
paid in this Court, there will be an order 
under section 13 of the Court Fees Act 
to enable the appellant to obtain a 
refund of Rs. 745 and the usual certifi- 
cate will issue. : 

We may add finally that this appeal is 


competent notwithstanding the provisions. 


of section 12 of the Court Fees Act. This 
is not a case of appraisement of or 
fixation of value with a view to deter- 
mine the amount of fee chargeable ; the 
dispute involves root questions of 
principle as to the nature of the suit 
and the retrospective operation of Statu- 
tes; Upadhya Thakur v, Persidh Singh 
(9) ; Studd v. Mati Mahto (10) and Prokash 
Chandra Sarkar v. Bisumbhar Nath 
Sahi (11). “i 

The respondents are entitled to their 
costs in this Court in any event. We 
assess the hearing fee at three gold 
mohwrs for each set. The respondent 
who undertook to prepare the paper book 
will be entitled to the costs incurred in 


(9) 23 O. 723; 12 Ind. Dec. (N. 8.) 481. 
(10) 28 C. 334. 
(11) 5 Ind. Cas. 18; 14 O. W. N. 343. 
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that behalf from the amount deposite 
by the appellant. 

Z.K.. Appeal allowed on condition. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

First Crvit APPBAL No. 8 or 1922. 
‘November 6, 1923. 
Present:—Mr. Baker, J. C. 
BHADDOO-—APPELLANT 
versus 
SADDOO-— RESPONDENT. 

Court Fees Act (VII of 1870), s. 7 (iv) (b), Sch. 
II, Art. 17 (vi)—Partition, suit for—Denial of right 
—Right to share in joint family property, suit to 
enforce—Court-fee payable. 

The valuation of a suit for partition for the 
computation of Court-fees depends upon whether 
the relief sought is merely a change in the mode of 
enjoyment of the property or the enforcement of a 
disputed right. Where the plaintiff is admittedly 
in possession and only seeks to change the form 
of his enjoyment of his share, Court-fee would be 
payable on the plaint under clause (vi) of Art, 
17 of Schedule II to the Court Fees Act, it no, 
being possible to estimate ata money value th 
subject-matter in dispute. Where, however, th? 
relief sought is something more than a mere chang® 
in the mode of enjoyment of the property, fot 
instance, where the right to share is disputed and 


‘what is asked for is a declaration of right coupled 


with a decree for possession, the suit is one to 
enforce the right to share in property on the ground 
that it is joint family property, and under section 7 
(iv) (b) of the Court Fees Act, the amount of Court- 
fees payable is to be computed according to the 
amount at which the relief sought is valued in the 
plaint. [p. 767, col. 2. . 

(Case-law discussed). ; 

In a suit for partition plaintiff alleged a previous 
partial partition and sought partition of that part 
of the family property which was kept joint at the 
previous partition. Defendant's plea was that the 
plaintiff had already separated and had been given 
his full share and had no right whatever in the 
property in suit, which was not available for par- 
titiorf: f 

Held, that there was a denial by the defend- 


ant of the plaintiffs right to share, and the suit 


was one to enforce the right to share in pro- 
perty on the ground that it was joint family 
property, and fell under section 7 clause (iv) (b) 
of the Court Fees Act. [p. 768, col. 1.] 

First appeal against a decree of the 
Subordinate Judge, Betul, dated the 25th. 
October 1921. 


Dr. H. S. Gour, for the Appellant. 
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Messrs. M. Gupta and N. G. Bose,R. B., 
for the Respondents. 

JUDGMENT.—A preliminary ques- 
tion arises as to the sufficiency of the 
Court-fee. Thisis an appeal against a 
decree dismissing the plaintiffs’ suit for 
partition. Both in this Court and in the 
lower Court, the plaintiffs have paid a 
Court-fee of Rs. 10. The respondents put 
in an objection that this is not sufficient, 
as Court-fees are to be paid ad valorem 
under section 7, clause 4 (b), of the Court 
Fees Act, on the value of the plaintiffs’ 
share which the lower Court finds to be 
Rs. 6,000. The appellants contend that a 
Court-fee of Rs. 10 only is sufficient under 
Art. 17 (vi) of Schedule II of the Court 
Fees Act. 

The rulings on the subject are con- 
flicting. The learned Counsel for ‘the 
appellants relies on the case of Beni 
Madhab Sarkar v. Gobind Chandra Sarkar 
(1), in which it was held that it is 
settled law that, under Schedule II, 
Art. l7, clause (vi) of the Court Fees 
Act, a Court-fee of Rs. 10 is the fee pro- 
perly payable on a plaint in a partition 
suit. 

He further relies on R. P. Gill v. 
Lingamallu Varada Raghavayya (2), but 
that is a case between tenants-in-common 
and, therefore, it was held not to be a suit 


to enforce a right to share in the posses- | 


sion .of joint family property within the 
meaning of section 7 (iv) of the Court Fees 
Act. That sub-section was held to apply 
to suits for the partition of joint family 
property by a Full Bench of the Madras 
High Court in Boganadam Rangiah Chetty 
v. Boganada Subramaniam Chetty (3). 1t 
was also held by the Bombay High Court 
in Balwant Ganesh v. Nana Chintaman 
(4) that the stamp on a suit for parti- 
tion and possession must be an ad valorem 
one on the value of the plaintiffs share. 
This was approved in Motibhai v. Haridas 
(5) and followed in Wali-ullak v. Durga 
Prasad (6). 


(1) 46.Ind. Cas. 165; 22 O. Y YN 669. 
(2) 55 Ind. Cas. 517; 43 M3 6; 38 M. L. J. 92; 11 


1. W. 114; (1920) M. W.N.1 nor M. L. Tae, 

(3) 8 Ind. Cas. 512; LA £L. J. 91 (1910) 
M. W. N. 755; 9 M. L. T. 3 

(4) 18 B. 209; 9 Ind. Des. (N. 8.) 647. 


(5) -22 B. 315; 11 Ind. Dec. (x. 
(6) 28 A. 340; 3 A. L. J. 131; A. W. N. (1906) 38. 
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The ruling of this Court on the point 
will be found in Sripati v. Shridhar (7), 
in which it was held that the valuation 
for the computation of Court-fees in a 
suit for partition depends upon whether 
the relief sought is merely a change in 
the mode of enjoyment of the property 
or the enforcement of a disputed right 
" Where the plaintiff is admittedly in 
possession and only seeks 'to change the : 


form of his enjoyment of the share’ 


[Ragendra Lall Gossami v. Shama Churn 
Lahoory (8)], the stamp on theplaint would 
be Rs. 10 under Schedule II, Art. 17, 
clause (vi) of the Court Fees Act, it not 
being possible to estimate ata money- 
value the subject-matterin dispute. "This 
appears to be the principle underlying 
the decisions of the Calcutta High Court 
in Kirty Churn Mitter v. Aunath Nath 
Deb (9) and Mohendro Chandra Ganguli 
v. Ashutosh Ganguli (10) But in the 
great majority of suits for partition, the 
relief sought is something more than a 
mere change inthe mode of enjoyment 
of the property. The right to share is 
disputed and what is “asked for is a 
declaration of right coupled with a decree 
for possession. "These are suits to enforce 
the right to share in -property on the 
ground that itis joint family property, 
and, under section 7, clause 4 (b), of the 
Court Fees Aot, the amount of Court- 
fees payble, is to be computed aecording 
to the amount at which the relief sought, 
is valued in the plaint. This is the view 
taken by the Madras High Court in 
Velu Goundan v. Kumaravelu Goundan 
(11) and by the Bombay High Court in 
Motibhai v. Haridas (5). The principles 
laid down in this decision were followed 
by my learned predecessor: Sir Henry 
Drake Brockman (Mittra, A. J. C.?) in 
First Appeal No. 60 of 1915, Maroti v. 
Tukaram (12), but the order as regards 
Court-fee does not form part of the 
report. He pointed out that the plaintiffs’ 


(8 40.L. R417. 
(9) 8 C. 757; 11C. L. R. 95; 4 Ind. Dec. (v. s.) 


"o 20 0. 762; 10 Ind. Dee. (N. s.) 514. 
(11) 90 M. 989; 7 M. D. J. 30; 7 Ind. Dec. (N. s.) 


206. 
(12) 76 Ind. Cas. 934; 19 N. L. R. 99. 


8 15 C. P. L. R 120. 
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right to share in the joint family property 
was denied and. as to certain moveables 
mentioned in the plaint, the defendants 
denied their possession altogether. The 
plaintiffs were ordered to pay an ad 
valorem Court-fee. u^ 
In the present case the plaintiffs 
allege a partial partition- and they seek 
- partition of that part of the family.pro- 
perty, including certain moveables, which 
was kept joint at the partition. Án 
The defendants'case is that the plaint- 
iffs have already separated and have been 
given their full shares and have no right 
whatever in E apr in suit, which 
is not available for partition. wo 
li This isa clear denial of the plaintiffs 
right to share, and the present suit is a 
suit to enforce the right to share in pro- 
perty on the ground that itis joint family 
property falling under section 7, clause 
(iv) (b), of the Court Fees Act. 
The value of the property 1s stated in 
the plaint to be Rs. 9,000 of which they 
claim 2-3rd share, viz., Rs. 6,000, and ad 
valorem Court-fees must be paid on that 
amount before the appeal can be heard. 
The lower Court while finding that 
Court-fees ad valorem on Rs. 6,000 should 
have been paid, omitted to order the pay- 
ment and that must be done now under 
section 12, Schedule II, of the Court Fees 
Act. A month's time allowed for pay- 
ment of the deficient Court-fee. 


Z. K. Ovder accordingly. 


CALGUTTA HIGH COURT. 
NG raa APPELLATE DECREE No. 2094 
oF 1921. 

December 12, 1923. 
Present:—Mr. Justice Rankin and 
Mr. Justice Page. 
GOJADHAR AGARWALLA AND 
ANOTHER— PLAINTIFFS—AÀ PPELLANTS 
versus 
SHIBANANDA PREDANI pa 

tR-— DEFENDANTS——-RESPONDENTS. 
Paar age ns Act : (IV of 1882), ss. 67, 98 
—Anomalous morigage—Sutt for salé, maintain- 
ubility of — Construction of deed. z 
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A deed of mortgage, described as an usufruc- 
tuary mortgage, provided that the mortgagee was 
to ‘enter into possession of the mortgaged property 
for eight years from the date of the loan and to 
apply the rents and profits towards the satisfac- 
tion ofa certain rate of interest, but that he was to 
relinquish possession if, within the said eight years 
he was paid off. Then followed aclause to the 
following effect:—''On our failing to discharge the 
total claim for principal and interest due upon 
this bond, you will be entitled with the aid of 
the Civil Court to recover the said total amount 
of the said principal and interest by selling up 
the property mentioned in this bond as well as 
our other properties immoveable and moveable.” 
By a later clause it was provided:—"If during 
the term we create any obstruction in regard to 
your possession, you will be entitled forthwith to 
sue for the principal and interest of this bond." 
Before the expiry of the period of eight years, the 
mortgagees brought the present suit for realization 
of the security by sale on the allegation that the 
mortgagors had hindered them in getting possession 
of the mortgaged property: ` 

Held, (1) that the mortgage was an anomalous 
one and fell within the scope of section 98 of the 
Transfer of Property Act; [p. 769, col. 2.] 

(2) that section 67 ofthe Transfer of Propérty 
Goid had, therefors, no application to the case; 
ibid. 

(3) that the clause relating to obstruction of 

possession was self-contained and independent and 
was not incidental or referable to the earlier clause 
which gave the mortgagee a right to sell the 
mortgaged property on the failure of the mort- 
gagor to discharge the total claim for principal and 
P WE due upon the bond; [p. 770, col. 2; p. 711, 
col. 1. 
(4) thatthe remedy given to the mortgagee by 
the later clause in case of obstruction was to sue 
for the principal and interest, and no power was 
given to him to sell the mortgaged property in 
such a contingency. [p. 711, col 1] 

Per Page, J—Under section 98 of the Transfer 
of Property Act, the rights and liabilities of the 
parties to an anomalous mortgage must be deter- 
mined only by the terms-of the mortgage-deed, and 
so far as such terms do not extend, by local usage. 
[p. 770; col. 2.) 

Appeal against a decree of the District 
Judge, Assam Valley District ol 
Gauhati, dated the 16th June 1921, 
reversing that of the Subordinate Judge, 


Dhubri, dated the 31st October: 1919. . 


Babu Girija Prasanna Sanyal, for the 
Appellants. 

Babu Bimal Chunder Das Gupta, for 
the Respondents. : 


JUDGMENT. 

Rankin, J.—This is an appeal from 
the decision of the learned District Judge 
of the Assam Valley District. The suit 
was brought by the mortgagees upon a 
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mortgage which the learned Judge des- 
cribes as admittedly an anomalous mort- 
gage and, in the course of the argument 
yesterday, that assumption was accepted 
by both sides. The position is that the 
plaintiffs say that their mortgagors have 
hindered them from .getting possession 
of the mortgaged property and they bring 
their suit before the expiry of the due 
date ofthe mortgage claiming that, by 
reason of this wrongful conduct on the 
part of the mortgagors, they have .a 
right not'merely to bring a suit to recover 
possession of the mortgaged property, 
not merely to bring a suit for a money 
decree for principal and interest against 
the mortgagors, but to bring a suit for 
the realisation of the mortgage security 
by sale. The first two remedies, they are 
ex hypothesi plainly entitled to. The sole 
question is whether they are entitled to 
the third. I. confess that when I first 
read.the judgment now under appeal, 
it struck me as extermely paradoxical to 
hold as.a matter.of construction that the 
provisions with which I am now about to 
deal, did not imply a right not merely to 
obtain a money decree but to obtain the 
realisation of the security. From the 
point of view ofan English lawyer, there 
is, I think, no case in which .a secured 
debt becomes due and payable, but in 
spite of that: fact the security is not 
available therefor. On consideration, 
however, I am satisfied that, under the 
Indian Law, the position is very different 
and the position in the case of the pre- 
sent mortgage isa little complex. The 
substance of the mortgage is-this: First 
of all, the general description which it 
gives of itself,is that ofa Khai Khalashi 
or an usufructuary. mortgage. That is 
its broadest feature. But it is not merely 
an usufructuary mortgage. First of all, 
. there is a provision that the mortgagee 
is to apply the profits towards the'satis- 
faction of a certain. rate of interest. 
There isa provision then that:he is to 
. enter into possession for eight years from 
the date of the loan. Further, that he 
shall relinquish -possession if, within the 
said eight years, he is paid off. The 
document then, goes:.on to say: “On 
our failing to discharge the total claim 
for principal and interest due upon this 
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“bond, you will be entitled with the aid 


of the Civil Court to recover the said 
total amount. of the said principal and 
interest by selling up the property men- 
tioned in this bond as wellias our other 
properties, immoveable and moveable." 
That clause occurs immediately after 
the clause which says that the mortgagee 
Shall be bound to relinquish possession, 
if within the said terms of eight years. 
the mortgagors discharge the total claim. 
It is perfectly. plain, therefore, that.the 


‘provision for enforcement by sale of:the 


mortgaged property comes into effect 
only after the expiration of eight years. 
That matter having been dealt with, 
there is a later clause which says: “If 
during the term, we creat any obstruc- 
tion in regard to your. possession, you 
wil be entitled forthwith to sue for the 
principal and interest of.this bond." It 
is contended now that this provision 
to sue for principal and interest of the 
bond must be taken either to be ‘a re- 


‘ference back to the previous provision 


which contains the power inter alia to 
realize the security or, even apart from 
that, it must be taken to imply a right 
to recover the principal and interest out 
of the security. It is further contended 
that, assuming that it does not go so 
far by itself, there is, by virtue of section 
67 of. the Transfér of Property Act, a 
provision which. attaches to this right 
to sue the consequence which gives a 
right to.have asale. The first: thing to 
observe ‘is that this mortgage while it-is 
not a mere: usufructuary mortgage is 
also not a mere combination ofa simple 
and an usufructuary mortgage. It is 
not what issometimes: called a simple 
mortgage usufructuary, but it is an 
anomalous mortgage within the-meaning 
of section 98-of the, Transfer of Property 
Act; that is to say, there are elements 
in the bargain which cannot be brought 
under either of those two conceptions. 
How far the rights of the parties ‘in the 
circumstances are intended to: extend 
must in any possible case, apart from 
'section 98; be controlled by the construc- 
tion ofthe document. Section 98 makes 
it extremely difficult, in à case which is 
not a mere combination of recognized 
types, to'apply section 67- atall, But it 
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. may be that the true construction of a 
document -of mortgage, taken by itself, 
would amount very much to the same 
thing às is effected by section 67.. In my 
‘judgment, the moment one finds that in 
the case of a pure usufructuary mortgage, 
‘the: consequence of a wrongful inter- 
ference by the mortgagors with the mort- 
gagee's possession would only be that, 
. under section 68, the mortgagee would 
become entitled to a money decree: the 
moment one finds that and finds that the 


mortgage, is not a combination of a 


simple mortgage and an usufructuary 
mortgage, one must examine the docu- 
ment carefully to see whether one has 
any right to attack by implication the 
further consequence of the right to realize 
the security. In the present case, the 
pharase “to sue for principal and interest 
under the bond" seems to me very much 
the same thing as the language of sec- 
tion 68. As a matter of construction, I 
do not think it refers to the previous 
clause which is a somewhat elaborate 
, clause and it seems to me that in a case 
where. the parties may or may not have 
intended the rights of the mortgagee 
to reach up to this point or to that 
point, we ought to take the ordinary 
meaning of the document ‘vithaut giving 
it a "wide" or “benevolent” constuc- 
tion. After all, itisin the nature of.a 
penalty or stringent provision. “If dur- 
“ing the term we create any obstruction” 
a certain right is given and that right 
being stated there “to sue for the prin- 
cipal and interest under the bond," it 
seems to me wrong to extend it by im- 
plieation unless the implication be very 
plain. It is quite true that in the case 
of a mortgage which is a mere combi- 
nation of a simple mortgage and an 
usufruetury mortgage, the right to sue 
under section 68 would give à right to 
sell under section 67. That is because 
the Statute has elaborately defined the 
contract in that case. The moment one 
finds that the mortgage is an anomalous 
mortgage, and that it purports to deal with 
-the question now in point, it is unsafe, 
to say the least, to rely upon section 67 
at all. For these reasons, although the 
question is not easy, I think that this 
. appeal. foils and, in spite of the very aklo 
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argument we have had from the learned 
Vakil for the appellants, I am of opinion 
that it must be dismissed with costs. 
Page, J.—I entirely agree. The docu- 
ment in question in this appeal is obvi- 
ously and admittedly an anomalous mort- 
gage within the meaning of that term 
as used in section 98 of the Transfer 
of Property Act. Under that section, in 
the case of an anomalous mortgage, "the 
rights and liabilities of the parties shall 
be determined by their contract as evi 
denced in the mortgage deed and, so far 
as such contract does not extend, by 
local usage.” The learned Vakil who 
appeared and skilfully argued the case 
on behalf of the appellants, urged that 
there is no provision under section 98, 
and there is noauthority to be discover- 
ed in the Indian Law Reports, to the 
effect that the rights and liabilities of 
the parties to an anomalous mortgage 
shall be determined. only by the terms 
of the mortgage-deed, and so far as 
such terms do not extend, by local usage. 
In my opinion, the language of section . 
98 is clear and precise, and it is incum- 
bent upon us to consider what are the 
rights and liablities of the parties having 
regard to the provisions of the deed of 
mortgage. Now, I will refer to: two 
provisions only. The frst is this: "On 
our failing to discharge the total claim 
for principal.and interest due upon this 
bond, you will be entitled with the aid 
of the Civil Court to recover the said 
total amount of the said principal and 
interest by selling up the property men- 
tioned in this bond as well as our other 
properties immoveable and moveable” 
and, later on, there is found the other 
provision. “If during the term we create 
any obstruction or interference of any 
kind whatsoever in regard to your pos- 
session, you will be entitled forthwith 
té sue for the principal and ‘interest of © 
this bond.” Now, I agree with my learn- 
ed brother in holding as a matter of 
construction, that the latter clause creates 
special provisions to meet a special con- 
tingency, and that this clause is not 
incidental or referable, to the earlier 
clause which gives the mortgagee a right 
to sell the mortgaged property on the 
failure of the mortgagor to dischargg 
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the total claim for principal and interest 
due upon the bond. Under the clause 
in question, the remedy which is given 
to the mortgagee is the right forthwith 
to sue for the principal and interest of 
the deed; but, on the contingency aris- 
ing, no power is given to sell the mort- 
gaged property. "Therefore, the conclu- 
sion at which Iarrive is that as there 
is no power of sale given to the 
mortgagee under this clause or by local 
usage, having regard to the terms of 
section 98, no such power is to be implied 
aliunde; and the appeal must be dismiss- 
ed. 


Z. K. Appeal dismissed. 





MADRAS HIGH COURT. 
SECOND CIVIL ArPEAL No. 398 or 1921. 
February 5, 1994. 

Present :—Mr. Justice Wallace. 
PARVATI AMMALC—PLAINTIFF 
—APPELLANT 

. versus 
VENKATARAMA AIYAR AND OTHERS— 
DzrENDANTS Nos. 1, 2, 4, 5 AND 6— 
RESPONDENTS. 

Mortgage—Execution sale—Execution of second 
mortgage by assignee from mortgagor—Sale set aside 
on satisfaction of decree—Assignment subsequently 
held  inoperative—Rights of parties—Suit by 
second mortgagee—-Subrogation—Limitation. 

In execution of a decree on a mortgage, certain 
properties were sold, but before confirmation, an 
assignee from the mortgagor raised money from the 
plaintiff on mortgage and the property was releas- 
ed from sale. The decree was thereby satisfied. 
In a subsequent litigation in the family of the 
assignor to which the plaintiff was not a party, 
the assignment was held to be a sham and 
inoperative. In a suit by the plaintiff for re- 
covery of the money by sale of the mortgaged 
property or by a charge: 

Held, (1) that the plaintiff.was entitled to be 
subrogated to the decree charge held by the 
prior mortgagee, i. e, the right to bring the 
property to sale to discharge the decree debt; 
and that right was free of any restriction fhat 
it should be worked out within the period of 
limitation for the enforcement of the original mort- 
gage ; [p. 773, col. 1.] 

(2) that his rights were unaffected by his not 
having bean impleaded in the partition suit. He 
must, as faras could be done, be relegated to the 
position he would have held, and be entitled to 
ihe relief he would have been entitled to, had he 
been made a party to the suit ; [p. 774, col. 1.] 

(3) that the plaintiffs right was.to enforce his 
lien by way of suit and not to proesed by way of 
execution from the point at which the prior mort- 
gee left oft, [p. 774, col. 1] 
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A sub-mortgagee oran assignee in equity steps 
into the shoes of the prior mortgagee at the point 
where he is standing and takes over whatever rights 
and remedies he possesses at the moment -when 
his lien on the property is paid off. [p. 772, col. 1.] 

Srimati Raj Kamini Debi v. Mukanda Lat Banda- 
padhya, 57 Ind. Cas. 868; 25 C. W. N. 283 and 
Sibanand Misra v. Jagmohan Lal, 68 Ind. Cas, TUT; 
3 P. L. T. 533; (1922) Pat. 331; (1922) A. I. R. (Pat.) 
499; 1 Pat. 780, not followed. 

‘Mahomed Ibrahim Hossein Ehan v. Ambika 
Pershad Singh, 14 Ind. Cas. 496; 39 C. 527; 11 M. L. 
T. 265; (1912) M. W. N. 367; 9 A. L. J. 332; 14 Bom. 
L. R. 280; 16 C. W. N. 505, 15 C. L. J. 411; 22 
M. L. J. 468; 39 I. A. 68 (P. C.), distinguished. 

Sukhi v. Munshi Ghulam Safdar Khan, 
65 Ind. Cas. 151; 43 A. 469; (1991) M. W. N. 
445; 14 L. W. 162; 26 C. W. N. 279; 49 M. L. J. 18; 
30 M. L. T. 175; 24 Bom. L. R. 590; (1922) A, L R 
(P. C.) 11; 48 I. A. 465, referred to. 

Second appeal against a decree of 
the Court of the Additional Subordinate 
Judge, Tanjore, in Appeal Suit No. 8 of 
1920 presented against a decree of the 
Court of the District Munsif, Tiruvadi, 
in Original Suit No. 117 of 1916. 

Messrs. T. R..Venkatrama Sastry and 
S. Venkatrama Iyer, for the Appellant. 

Mr. S. Muthiah Mudaliar, for the 
Respondents. 

JUDGMEN T.—One Saminatha Pillai 
was the head of a joint Hindu family 
of which defendants Nos. 2, 3and the hus- 
band of the fifth defendant, were members. 
He mortgaged some 'of the property, 
item (1) in the plaint, in 1909 to one 
Sellathatchi, and iu 1904 assigned his 
half share.in the plaint items to the first 
defendant, who is the wife of the second 
defendant. The son of Sellathatchi sued 
on the mortgage, got a decree and 
brought the property to sale in the 
execution. The sale was held, but before 
confirmation, the first defendant raised. 
money from the plaintiff on a hypothe- 
cation bond, the plaintiff undertaking 
to pay up the sale amount and release 
the property. The plaintiff did so and 
the decree was thereby satisfied. In a 
partition suit by the third defendant 
in 1909, Original Suit No. 41 of 1909 on 
the file of the Kumbakonam Sub-Court, 
to which the first defendant, but not 
the plaintiff, was a party, that Court 
held that the assignment by Saminatha 
Pillai to the first defendant was a sham. 
The first defendant had, -therefore, no 
interest in the property which she could 
transfer by mortgage to the plaintiff, 
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The plaintiff, therefore, sued to recover 
“her loan with interest by the sale of the 
mortgaged property or by a charge on 
item (1). The District Munsif held that 
the plaintiff was entitled to such a charge. 
The’ Subordinate Judge agreed with 
that, but interpreted the nature of the 
charge as a subrogation of the rights 
and remedies . of: the” first mortgagee, 
and held that as the right of the first 
mortgagee to enforce the mortgage arose, 
on the ‘terms of it; on 19th January 1903, 
a suit by the first mortgagee would, at 
the daté: of the’ plaintiff's suit, have 
Deen ‘barred and ` that, therefore, the 
‘plaintiff having no higher right’ than 
that of the prior mortgagee, was likewise 
barred from enforcing ‘the charge. He. 
therefore, dismissed thé: suit and the 
plaintiff has‘appealed. ' E nd 
"That the’ plaintiff is, by her pay- 
ment, subrogated’ to the rights and 
remedies of the prior mortgagee, as 
‘held by ‘both the lower Courts, does not, 
to my mind, admit of doubt. As puisne 
mortgagee she was clearly interested in 
clearing the property of the-prior mort- 
gagé. “She.is entitled to be subrogated 
tothe charge which she had paid off. 
The ‘point’ for decision is whether, when 
she'paidit off; she is to be subrogated 
to it in‘ its original form as a mortgage 
charge, or to‘itin the form into which 
it had developed, viz. the right to sell 
‘the property in discharge of the mort- 
gage decree. Ithink the latter view 1s 
tlie correct one: i | 
“The essence of subrogation is that 
the party paying off a charge becomes 
in equity the assignee of that charge. 
Tt would seem to follow that he is subro- 
gated ‘to the charge'in the form which 
it has assumed "when his assignor in 
‘equity’ is (by:a legal fiction) supposed 
to' make the assignment. Itis difficult 
io see how an assignment can have 
the effect of, so to speak, setting back 
the hands of the clock of evolution, and 
reviving: a form out of which the charge 
has already:developed, so that the charge 
assigned, is not the charge as on the date 
of assignment, but some previous and 
outworn ‘State thereof. It is still more 
difficult: to adopt such a theory when 
the charge, out of which the charge at 
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the date of assignment has developed, 
has already vanished, not by process of 
development, hut by efflux of time. If 
the charge assigned is still a charge 
which has become unenforceable as a 
mortgage charge by efflux of time, 
then naturally subrogation: is time 
barred. But if it isa charge which has be- 
come unenforceable as a mortgage charge 
because it has developed into a decree - 
charge, I cannot ‘see’ why the party 
entitled to subrogation ` should be re- 
legated to the' unenforceable charge and 
denied the enforceable: one. “If the 
unenforcibility of thé mortgage charge, 
as such, is the test by which the right, 
of subrogation is to be denied, it is 
difficult to see why a mortgage charge, 
unenforceable at the date of assignments 
becausé it: has ‘passed intó à decree, 
should nevertheless be held enforceable 
by a sub-mortgagee, while a similar charge 
unenforceable at the date of assignment, 
because of efflux of time, is not 'enforce- 
able by the sub-mortgagee. . The logical 
result of such a theory would be that 
in all cases wheré a mortgage charge 
has ripened into a decree, “and the 
property has been saved from , Court 
sale to the mortgagors by the discharge 
of the decree debt, by means of a fresh 
mortgage, there can be no subrogation 
and. such a method of discharging a 
mortgage decree debt would; no longer, 
be feasible for the judgment-debtors. ’ 


It appears to me then that the 


- proper doctrine is that the submortgagee 


or an assignee in equity steps into the 
shoes of the prior mortgagee at tlie point 
where he is standing and takes over 
whatever rights'and remedies ‘he pos- 
sesses at the moment when his lien on 
the propety is paid off.  The' view of 
the lower Appellate Court is no doubt sup- 
ported by two rulings, Srimati Raj Kamini 
Debi v. Mukanda Lal. Bandapadhya (1) 
and Sibanand Misra v. Jagmohan Lal 
(2). The former recognises’ that its view 
is hound to produce ‘hardship in ‘certain 
cases. The view set out in these cases, 
seems to me also one of difficulty. It 
wotld appear to involve the proposition ` 

(1) 57 Ind. Cas. 868; 25 C. W. N. 283. 

(2) 68 Ind. Cas. 707; 3 P. L. T. 533; (1999) Pat, 
331; (1922) A, I. R. (Pat) 499; 1 Pat. 180. 
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that tbe assignee ih equity takes some- 
thing’ léss than the rights of his assignor, 
since inthe hands of the assignor, the 
mortgage charge has taken on a new 
lease of life’ through the decreé, while 
inthé handsof the assignee it may be 
already deàd. In the “Privy Council 
case Mahommed Ibrahim Hossain Khan 
v. Ambika Pershad Singh (3) the mort- 
gage charge when paid off had not 
ripened into’ a decree, and is thus hardly 
in point. In a case like the present, 
where there are no equities in favour 
of the mortgagors, who are hoping, with- 
out paying a pie towards the discharge 
of thé prior mortgage, to take -the 
property wholly freé of it, I am not 
prepared to follow the ‘doctrine laid down 
in the above two cases. As I have said, 
I find it difficult to see how, when a 
mortgage is no longer -alive as a mort- 
gage but has suffered a change into 
a décree for sale, and cannot, therefore, 
any longer be enforced as a mortgage 
by: the. prior mortgagee, ‘it is neverthe- 
less alive ds a mortgage and enforceable 
as such by the puisne mortgagee who 
has paid it off in its shape as a decree 
debt, or how the payment can reverse 
the process .of conversion it has passed 
through, and revive it again as a mortgage 
chárge. I hold, therefore, that plaintiff 
is subrogated to the decree charge 
' held by the prior mortgagee, i.e., the right 
to bring the property to sale to discharge 
the decree debt; and that right is free 
of any. restriction that it should be 
worked out within the period of limita- 
tion for the ehforcement of original 
mortgage: 

The “other side contends .that the 
mere payment will not avail in this 
case to create a charge in favour 
of the plaintiff. I do not agree. Let 
us suppose that the first defendant had 
herself found the money and satisfied 
the decree from her own funds and had 
herself, thus averted the sale. The 
property would have come to her then. 
In the partition suit the first defend- 
ant, who pleaded that the assignment 


(2) 14 Ind. Cas. 498; 39 OC. 527; 11 M. L. T. 265; 
(1912) M. W. N. 387; d A. L. J. 333; 14 Bom. L. R. 
980; 16°C. W. N. 505; 15 o. L. J. aln; 92 M ou J. 
897; 39 I. A: 68 (P. C), ; 


to her was no sham, would certainly 
have been entitled in that suit, when 
the assignment was held-to be a sham, 
to a refund, by way of charge on the 
property, of the money paid from her own 
funds to save the property.. It is difficult 
to see how the plaintiff; her mortgagee, 
can be in a worse position than she ; 


-and, if the first defendant could, had 


she paid off the mortgage with her own 
funds, in the partition’ suit have been 
given a charge on the property for 
the amount paid by her, the plaintiff, 
who ought to have been á party to the 
partition suit and was not, would not in 
the suit, had she been made a party, 
have been given a charge of the. same 
nature as the charge which the first 
defendant would have been entitled, had 
she spent her own money in saving the 
property to the family. 

.On this party of the. case, the 
appellant has. relied 'strongly:'on a 
Privy Council ease in Sukhi v. Munshi 
Ghulam Safdar Khan (4) and that case 
certainly bears analogy to the present case. . 
There the owners by succession to 
the equity of redemption and the rights 
of the first mortgagee had mortgaged 
both to the plaintiff and held these up 
as a shield in a suit by tbe puisne 
mortgagee to enforce his mortgage, to 
which sait the plaintiff was not a party, 
The plaintiff on the date of the suit 
by the second mortgagee had parted 
with her ownership rights and held only 
the third mortgagee’s rights over ‘the 
property. The Privy Council held that 
the plaintiff ought to have been made 
a party to. the suit by. the second mort- 
gagee as well as the plaintiff's mortgagors 
who were in the shoes of the first 
mortgagee and held the equity of re- 
demption, and that, as she was not made 
a party, she must in her suit to enforce 
her mortgage, be relegated to the rights 
she would have been entitled to enforce 


“in the second mortgagee’s suit, ifshe had 


been made a party to it; and the Privy 
Council held that she was entitled to 
enforce her mortgage to the extent of 


(4) 65 Ind, Ces. 151; 43 A. 489; (1921) M. W, N, 
445; 14 L. W. 162; 26 C. W. N. 279; 42 M. L. J. 15; 
30 M. L. T. 175; 24 Bom. L. R. 590; (1922) A. J. R, 
P..0,) 11; 481.A.465. 7 
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the amount to which her mortgagors were 
' benefited by the decree in favour of 
the second. mortgagee in his suit, 
since she would have been, under her 
own mortgage, entitled to enforce it 
up. to that extent at least against her 
mortgagors in the second mortgagee's 
suit. 


applies to the present. In their parti- 
tion suit the present respondents. were 
not entitled to ignore the assignment 
to the first. defendant, before the Court 
hed set it aside and omit to include in 
that suit the mortgagee of the property 
wader first defendant; viz, the plaintiff. 
The plaintiff is, therefore, entitled to be 
put inthe position she would have been 
in; had she been a party to that suit. 
Í *must take it that, since the first 
defendant fought for the genuineriess 
of the assignment, the Court would have 
held against it even if the plaintiff had 
been there to supportit. On that find- 
ing, would the Court then have granted 
the plaintiff a charge on the property 
to the extent of the amount she paid to 
discharge the. mortgage-decree on the 
property? I van see no valid reason 
why itshould have refused that.. The 
-plaintiff was obviously then a person 
interested in the discharge of the prior 
mortgage and would in that suit have 
‘been properly subrogated to the right 
'of recovering what she had paid to 
satisfy the prior mortgage-decree and 
if 'the present respondents in their 
partition suit wished .to divide ‘the 
property free of the encumbrance, it 
would have ibeen incumbent on them 
to free it by payment to the plaintiff of 
the amount which she paid in order to 
free the property. The plaintiff must 
therefore, as far as can be done, be 
relegated to the position she would have 
held and be entitled to the relief she 
would have been entitled to, had she 
been made a party to the partition suit. 

1 hold, therefore, that the plaintiff 
is entitled to a charge on the whole of 
item (1) of the plaint property to the 
extentof the amount paid by her for the 
cancellation of the Court sale. 

The only other question is whether 
plaintiff was entitled in law to enforce 
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this lien by way of suit or whether she 
ought to proceed by way of execution: 
from the point at which the prior 
mortgagee left off. Iam of opinion that 
the proper procedure was, by way of 
suit. The decree had been satisfied in 
the execution proceedings, and no one 
can execute a satisfied decree: see 
Sundara Reddiar v. Subbiah Koundan 
(5) and Gopi Narain Khanna v. Babu 
Bansidhar (6). The fact that the person 
claiming to execute the decree was, in 
the Jatter case of a defendant in the suit, 
does not scem to me to affect the general 
principle laid down in these cases. 

The second appeal is, therefore, 
allowed. I reverse the decree of the 
lower Appellate Court and restore that 
of the District’ Munsif; interest at 6 
per cent being continued up to the date of 
payment. The plaintiff will get her costa 
throughout on the amount decreed from 
the contesting respondants, defendants 
Nos. 2 and 6, who will get costs froin her 
throughout on the amount disallowed, 
The sixth defendant's memorandum of 
objections is dismissed with costs. 

Y. N. Y. Appeal allowed. 

(8) 18Ind Cas. 610; 24 M. L. J. 28; 13 M. L. T, 
266; (1993) M. W. N. 369. g 

(6) 27 A. 395; 9.C. W. N. 577; 2 A. L. J: 336; 
2 C. l. J. 173; 1 Bom. L, R. 427; 15 M. L. J. 191; 
32 L A. 193; 8 Sar. P, C. J. 799 (P. Cù. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEoRER No. 1700 
oF 1919. 

March 10,1922. — 
Present;—Justice Sir John Woodrote, 
Kr., and Mr. Justice B. B. Ghose. _ 
SHAM LAL RAI CHOWDHURY 
AND OTHERS—DEFENDANTS-—APPELLANTS 
> versus. TVA 
RADHA CHARAN RAI CHOWDHURY 
AND OTHERS-—PLAINTIFFS— RESPONDENTS. 
Benami  transaction-—Colourable transaction— 
Burden of proof. 2 
Where a plaiutiff bases his claim on the allega- 
tion that à series of transactions were berani and 
is met by the plea that those transactions were 
merely colourable and no title passed under them, 
the onus is on the plaintiff, in the first instance 
to show that the transactions in question were 
benami, and, if this is established, the defendant 
must prove that they were merely colourable and 
no title passed thereunder. [p. 775, col, 2.]. 
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Appeal against the decree of the Ad- 
ditional Subordinate Judge of Bakergunj, 
dated the 9th June 1919, reversing that of 
the Munsif, Additional Court at Barisal, 
dated the 7th May 1917. 

Babus Jogesh Chander Roy and Suresh. 
Chunder Talukdar, for the Appellants. 

Babus Dwarka Nath Chuckerbutty and 
Gopal Chunder Das, for the Respondents. 


JUDGMENT.—The suit giving 
rise to this appeal was brought by the 
plaintiff for possession of certain lands 
and for mesne profits. Admittedly, the 
property belonged originally to one 
Raj Kumar ,.. Plaintiff states that defend- 
ant No. 5' Rasik had advanced - some 
money to Raj Kumar in the benami of his 
brother Ganga Charan, defendant No.6, 
and a decree was obtained for the debt 
in the name of defendant No. 6 in execu- 
tion of which, the property was sold and 
purchased by defendant No. 5 in the 

‘name of defendant No. 6, the ostensible 
decree-holder, on 18th March 1903 and 
symbolical possession obtained on the 
28th October 1908. Plaintiff purchased 
it from defendant No.5 by a kabala in 
the benami of defendant No. 4 on th 
October 1910 and he seeks possession on 
the basis of this title. Plaintiff, however, 
states in, his plaint that the father of 
defendant No. 1 had in execution of his 
own decree against Raj Kumar purchased 
the property on 24th October 1903 and 
was in actual possession and that defend- 
ant No. 5, plaintiffs vendor, was not in 
possession. "The Court of Appeal below 
has dismissed the claim for khas posses- 
sion against defendants Nos.2 and 3 but 
has decreed the suitagainst defendant No.1, 
reversing the decision of the Trial Court. 
It is not necessary to state the defence of 
defendant No. Lin detail, but he denied 
the right of the plaintiff and his vendor 
and impugned the auction-sale and the 
transactions leading to iton which the 
plaintiff claims title, as paper transactions 
and collusive. The Trial Court dismissed 
the suit. giving its reasons in a full 
judgment. On appeal by the plaintiff 
the learned Subordinate Judge begins by 
saying, “The only point ior determina- 
tion is:—First, whether the auction- 
purchaser under which the. plaintiff 
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claims was a mere colourable transaction 
made with the intention of defrauding 
creditors," Then he goes on to say, “I 
do not think that the learned Munsif 


rightly placed the onus of proof" and 


says in more than one place in his judg- 
ment thatthe defendant has failed to 
make out a prima facie case. It is 
conceded that the onus of proving that 
the auction purchase was a colourable 
transaction was on the defendant but it 
is contended by the appellant, and we 
think rightly, that the Appellate Court 
started with the mistaken idea that the 
Munsif had placed the onus on the plaint- 
iff, whereas he had in fact decided the 
case upon the evidence of both parties 
and upon the admitted fact ‘of long 
possession by the defendant as well as on. 
other circumstances. It is also contended, 
and we think rightly, that the onus was 


‘in the first instance on the plaintiff as he 


starts his case on the allegation that a 
series of transactions was benremi. Lt 
seems to us that the Subordinate Judge 
has not come to a clear finding on all the 
facts necessary for the reversal of the 
decision of the Munsif. It is endeavoured 
to support the judgment of the Subordi- 
nate Judge hy reference to several 
passages in his judgment but these, we 
think, are not sufficiently clear enough 
for us to act upon, seeing that this is a 
judgment of reversal. The Subordinate 
Judge must on the evidence on the record 
find clearly and definitely whether defend- 
ant No. 6 was benamidar for defendant 


‘No. 5, whether the plaintiff's purchase 


from defendant No. 5 gave him a good 
title or not; whether the auction sale and 
the preceding transactions were colour- 
able or not. The onus is on the plaintiff 
in the first instance to show that tho 
bond, suit and auction purchase by 
Ganga Charan were for the benefit of 
If this be established, then the 
defendant must prove that all these tran- 
sactions were merely colourable and, 
therefore, Rasik derived no title there- 
under, In deciding the suit the Subordi- 
nate Judge will also consider the fact 
that the defendant has been in possession 
from October 1903 and that the plaintiff 
has sued him for rent. as superior land- 
lord, ; i 
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YESHVADABAI UV. JANARDHAN RAGHUNATH WARIK. 


We, therefore, set aside the decision of 


the Subordinate. Judge. and send back - 


the case for re-hearing of the appeal on 


the evidence on the record with reference ' 


to the above.direction. : 
_ + The eosts.of the appeal will abide the 
result of the. re-hearing now directed. 
Z. K. Appeal allowed; 
i Case remanded. 


BOMBAY HIGH“ COURT. 
ORIGINAL CIVIL JURISDICTION SUIT | 
No. 1450 or 1922. 
. August 8, 1923. 
Present:-—Mr. Justice Fawcett. 
YESHVADABAT—PLAINTIFF 
versus 
JANARDHAN RAGHUNATH WARIK 
` —DEFENDANT. 

Letters Patent (Bom.), cl. 12—Suit for land— 
Suit for maintenance charged on àmmoveable prop- 
erty, whether suit. for land—''Cause of action,” what 
is--Jurisdiction, absence of—-Consent of parties, 


effect of. - 


“The expression “cause of action" means every. 


fact which it, would.be necessary for the plaintiff 


to prove, if traversed, in order to enable him to. 


sustain his action. [p. 777, col. 1.] : 
Read v. Brown, (1888) 22°Q. B. D. 128 at p. 133; 


` B8 L. J. Q. B. 120; 60 L: T. 250; 37 W. R. 131, relied 


on. . en 

The cause of action has.no relation whatever to 
the defence which may be set up by the defendant, 
nor does it depend upon the character of the 
yelief prayed for by the plaintiff. It refers entirely 


to the grounds. set forth in the pleint as the 


cause of action,.or, in. other words, t; the media 
upon which the plaintiff asks the Court to arrive at 
a conclusion in his favour. [ibid. 


-Ghand Kour v Partab-Singh, 16 C, 98; 15 L A. 


156: 6.Sar. P. CO. J, 243; 12 Ind. Jur. 331; 8 Ind. Dec. 
(N; 22 65 (P. C.), followed. . ME 
Where.in a suit for maintenance the plaintiff 
prays fora decree charging her maintenance on 
specified’ immoveable property, the suit is a suit for 


land within the meaning of clause.12 of the Letters . 


Patent .of the Bombay High Court. [p. 
cols. 1 & 2.) . 

Case-law discussed.) : 

Conceal of parties cannot give jurisdiction’ where 
the Court has no jurisdiction. [p. 778, col. 2.] 

Mr. M. V. Desai, for the Plaintiff. 

Mr. Chagla with him Mr. Purshotam 
Trikamdas, for the Defendant. À 
. JUDGMENT. —The plaintiff is the 

wife ọf the defendant and she sues him 


711, 


to recover maintenance and also posses- 
sion of certain stridhan ornaments or 


. the value thereof. In the plaint one of 
: the prayer is that the payment of such 
. sum as the Court may fix for her main- 


tenance, may be secured by a charge on 
the defendant's interest in certain im- 
moveable property in Bombay. The pro- 
perty admittedly is an ancestral house 
which now has come to the defendant 
and his brothers. But, on the other 
hand, the main facts which have given 
rise to this suit did not take place within 
the local limits of the ordinary original 
jurisdiction of this Court. The defend- 
ant, during the time material to the. 
questions that arise in this suit, had 
his residence at Igatpuri, where he was 


.employed in Railway- service, and he has 


deposed that he did not come to.Bom- 
bay to live there permanently until after . 


` he left the Railway: service on 15th June 


1922. He admits that he is-now living 
in the ancestral house already referred 
to, but says that he did not doso be- 
fore November 1922. The suit was filed 
on 30th March 1922; and in the absence 
of any evidence to contradiet the de- 
fendant, I am constrained to hold that 
at the date of the ‘institution of the 
suit, the defendant did not dwell in Bom- - 
bay, within the meaning of clause 12 of 
the Letters Patent. 

The question of jurisdiction has been 
raised at the’ time of framing issues in 
this suit, and I have allowed the defend- 
ant to amend his written statement by 
inserting. a new paragraph 10A on this 
point of jurisdiction. Accordingly, the 
issue, whether the Court has jurisdiction 
to try this suit, is one that must first be. 
decided. ` : 

The cruelty relied upon by the plaintiff, 
the driving her out of the defend- 
ant's house, and other circumstances, on 
which her claim to maintenance is based, 
all appear. to have happened outside 
Bombay, and, therefore, it cannot be said 


‘that any part of the cause of action 


has arisen within the local limits of the 
ordinary original jurisdiction of this 
Court, unless the fact that the defendant 
owns this property, which it is sought 
to charge with the maintenance which 
may be decreed, is one that forms. part 
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of the cause of'action. A cause of action 
as defined in Read v. Brown (1)—a defi- 
nition generally followed—means "every 
fact which it would be necessary to prove, 
if traversed, in order'to enable a plaint- 
iff to sustain his action.” "Taking that 
definition more or less literally, it might 
be said that, in so -far as it was necés- 
sary for the plaintiff-to prove the fact, 
that the defendant had this house in 
Bombay, in order to support her right 
to the judgment of the Court that the 
maintenance awarded. her should be 
charged: on that particular property; 
therefore part of the cause of action did, 
in fact, arisein Bombay. But I do not 
myself think that that would really be 
a sound view. It has been held by the 
Privy Council in Chand Kour v. Partab 
Singh (2) that the cause of action "has 
no relation whatever to the defence 
which may be set up by the defendant, 
nor does it depend upon the character 
of the relief prayed for by the plaintiff. 
It refers entirely to the grounds set forth 
in the plaint as thé cause of action, or, 
in other words, to the media upon which 
the plaintiff asks the Court to arrive at a 
conclusion in his favour." The grounds 
upon which the plaintiff prays for relief 
in the way of awarding her maintenance 
are quite independent ofthe subsidiary 
fact that the defendant has this house 
in Bombay which can be charged with 
the amount of maintenante, and I think 
that that mere fact does not suffice to 
make part of the cause of action arise 


within the local limits of this Court's: 


jurisdiction. 

The only question that remains is whe- 
ther this can be treated as & suit "for 
. land or other immoveahble property” with- 
in the meaning of this clause 12. "There 
is direet authority for so treating suits 
in regard to claims for maintenence in 
Sundara Bai Saheb v. Thirumal «Rao 
Saheb (3). There it was held, where in a 
suit for maintenance the plaintiff prays 
for a decree charging her maintenance 


(1) (1883) 22 Q. B. D. 128 at p. 133; 58 L.J. Q. 
D. 120; 60 L. T. 250; 37 W. R. 131. 

(2) 16 C.98; 15 L A. 158; 5 Sar. P. C. J. 243; 12 
Ind. Jur. 331; 8 Ind. Dee. (x. S.) 65 (P. C) 

(3) 3 Ind. Cas. 930; 33 M. 131; 6 M. L. T. 263; 20 
M. L. J. 103, : ‘i 


on ‘specified immoveable property, the 
suit isa suit for land within the mean- 
ing of this clause 12. -Against adopting 
this view, it is urged that this Court 
has not gone so far as either the 
Calcutta or the Madras High Courts in 
considering what are suits for land under 
this clause. And Mr, Chagla also relied 
upon the decision of the Calcutta High 
Court in Beer Chunder Manikkya v. Raj 
Coomar Nobodeep Chunder Deb Burmons 
(4). There it was held that a suit for 
maintenance to be secured as a charge 
on immoveable property, is not a suit for 
immoveable property within the meaning 
of clause (c), section 433, Act X of 1877. 
But that decision is not really in point 
because this section 433 (c) does not 
simply say "suit for land or immoveable 
property" as in clause 12 of the Letters 
Patent. The "words actually used are 
"the subject-matter of the suit is im- 
moveable property." The only way in 
which it was sought to bring the 
plaintiffs claim to maintenance in that 
suit under this clause (c) was by suggest- 
ing that the maintenance claimed hy the 
plaintiff was “immoveable property" be- 
cause of the prayer that it should be 
charged upon the immoveable property. 
That was met by the Court pointing 
out that there was no specific charge on 
that property and such a claim could 
only ripen into a charge, when the Court 
passed a decree making the maintenance 
such a charge. So I donot think that 
that decision really bears on the point 


at issue. And in regard fto the 
construction which this Court has 
put on the words "for land," ete, 


the leading case is Vaghoji v. Camaji (5), 
where the judgment’ of the Court 
says that there was no reason to limit 
the phrase “a suit for land" to suits 
merely for the recovery of land. The 
question has also been very fully con- 
sidered in Zulekabai v.Ebrahim. (6), where 
Davar, J., has considered all the cases on 
the subject. Referring to Vaghoji v. 
Camaji (9) he says that Sir Lawrence 


(4) 9 C.535; 12 C. L. R. 465; 4 Ind, Dec. (x. s.) 
1005 : 

(5) 6 Bom. L. R. 958; 29 B. 249. 

(6) 17 Ind. Cas. 198; 14 Bom L R. 846; 37 B. 
494. | 
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` Jenkins there lays down in clear and ex- 


plicit language, that the words "suit for 
land" do not mean only suits for the 
recovery of land. It is true that it 
has been held by this Court that a 
suit for foreclosure of a mortgage on 
land is not a suit for land: Sorabji v. 
Rattonji (7); although, according to the 
Calcutta and Madras decisions, such a 
suit would be a suit for land. But 
its authority is much weakened by 
Vaghoji v. Camaji (5) and the substantial 


criticism of  Yashvantrav Holkar v. 
Dadabhai — Cursetji (8) contaimed in 
Mulla's Civil Procedure Code, 7th 


Edition, page 1036. I can see no sufficient 
reason for refraining from . following the 
decision of the Madras High Court in 
Thirumal Rao 
This conclusion is, I think, 


Saheb (3). : 
view taken by this 


fortified by the 


Court in Sitabat Raghunath Vaidya 
v.  Laxmibai Vyankatesh Vaidya. 


(9). There it was decided that a Court, 
within whose jurisdiction there was pro- 
perty sought to be charged for main- 
tenance, had jurisdiction to try the suit 
for maintenance under section 16, clause 


` (d), of the Civil Procedure Code, although 


otherwise, it had no such jurisdiction. 
There it is said (page 69*): "On the plaint 
as framed, the question which has to be 
decided, before the Court will be enabled 
to pass a decrec, is whether or not the 
plaintiff is entitled to a right to, or in- 
terest in, immoveable property in the 
Bhimthadi Taluka by way of charge as 
security for the maintenance which may 
be decreed.” It was accordingly held 
that the suit for maintenance fell within 
the scope of clause (d) of section 16 
of the Civil Procedure Code, as being 
one for the determination of a right to, 
or interest in, immoveable property. It 
seems to me that the words "suits for 
land" in clause 12 of the Letters 
Patent are very wide words, and that 
they do ordinarily cover suits in which 
there is to be a determination of a right 
such as that claimed in this case, viz., 
to have the property charged with the 

(7) 22 B. 101; 11 Ind. Dec. (N. s.) 1050. 

(8 14 B. 353; 7 Ind. Dec. (x. s.) 695. 

(9) 32 Ind. Cas. 385; 18 Bom. L. R. 67; 40 B. 337. 
“Page of 18 Bom, L. R.—[Ed.] dE ET 





maintenance, if any, awarded to the 
plaintiff. That is an important question 
beeause really it is the main ‘guarantee 
of plaintiff actually reaping the fruits of. 
the decree should she obtain it, and it 
is not a subsidiary question of such 
minor importance that it cannot properly 
make the suit one “for land." The 
plaintiff would suffer substantially if she 
could not have her claim to maintenance 
litigated in a Court having power to 
secure the maintenance on the defend- 
ant's immoveable property in this man- 
ner; and so far as T am aware, this Court 
is the only Court which can do this. So 
that I think this is certainly a case 
where the Court can equitably and pro- 
perly say that this is a suit for land, 
1 accordingly answer the first issue in 
the affirmative, that is, the Court has 
jurisdietion to try the suit,for main- 
tenance. 


It is no doubt true that the claim with 
regard to stridhan ornaments is on some- 
what different footing to the claim for 
maintenance; and if the suit was entirely 
confined to that, then I doubt if this 
Court would have jurisdiction. But in so 
far as the main part of the suit is within 
the Court's jurisdiction, and the question 
of stridhan ornaments is legitimately 
connected with the plaintiffs claim 
for maintenance, I think this Court 
can also exercige Jurisdiction in regard 
to that claim. Naturally, if the defend- 
ant has the plaintiff's stridhan ornaments 
and refuses to give them up to her, 
the Court would have to take that into 
consideration in deciding what main- 
tenance should be allowed to the plaint- 
iff. Therefore, it is a question which 
does, in my opinion, come within the 
Court's jurisdiction. 


Mr. Desai for the plaintiff contended 
that in any case there had been a waiver 
of jurisdiction by the defendant in his 
having accepted the Court's jurisdiction 
in prior interlocutory proceedings: but, 
in my opinion, this is not a case which 
falls within the class of cases where 
there can be a waiver of the objection to 
jurisdiction. The general rule is that 
consent of parties cannot give jurisdic- 
tion if the Court has no jurisdiction: and 
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that is the principle, I think, which 
governs the present case, 
Z, K. i Suit decreed. 


MADRAS HIGH COURT. 

FULL BENCH. 

. CIVIL APPEAL No. 218 oF 1921. 

i April 9, 1924. 
Present:—Sir Victor Murray Coutts 
Trotter, Kr., Chief Justice, Mr. Justice 
Ramesam and Mr, Justice Wallace. 
SUYAMPRAKASAM, Minor alias 
MEENATCHISUNDARAM, sy uis 

_ NEXT FRIEND AND MorHER VALLI 
AMMAL ACHI—PLAINTIFF—APPELLANT 

. Versus : 

MURUGESA PILLAI—DEFENDANT— 

RESPONDENT. 

Guardian and iminor-—Agent appointed. by guar- 
dian—Suit by minor against agent, maintain- 
ability oj. 

A minor can maintain a suit against an agent 
appointed by the guardian for the benetit of the 
minor's estate, generally, and at least in respect of 
properties received by the agent and not accounted 
for:to the guardian. [p. 782, col. 2.] 

Ramanathan Chettiar v. Muthiah Chetty, 56 Ind, 
Cas. 358; 43 M. 429; 38 M. L. J. 247; 11 L. W. 
403; (1920) M. W. N. 270, overruled. 4 

Appeal against the decree of the Court 
of the Subordinate Judge, Cuddalore, 


in Original Suit No. 13 of 1919, dated 


the 8th of March 1921. 

This appeal coming on. for hearing on 
the 18th and 21st of January 1924, and 
having stood over for cousideration till 
the 25th ‘of January 1924, the Court 
(Ramesam and Jackson, JJ.) made the 
‘following. 

ORDER OF REFERENCE TO A 

‘FULL BENCH. 


Ramesam, J.—In this case, the 
plaintiff, being minor, by his mother 
and next friend, sued the defendant (his 
maternal.uncle) for an account o£ his 
management, generally, of the plaintiff's 
estate from October 1910 to March 1916 
and, in particular, of certain items of 
moveables (paddy and  outstandings). 
The Subordinate Judge dismissed the 
suit following Ramanathan Chettiar v. 
Muthiah Chetty (1). 

(1) 56 Ind. Cas. 358; 43.M. 429; 38 M, L, J. 247; 
14 L, W. 405; (1920) M, W; N. 270. 
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The plaint does not expressly say that 


. the defendant was appointed as agent 


by plaintiffs mother, nor have we in 
this case any power-of-attorney, as in 
Ramanathan Chettiar v. Muthiah Chetty 
(1) and in Ramayya Chettiar v. Sappani- 
muthu Chettier, A. S. No. 90 of 1921 


' The plaint was filed prior to the deci- 


sion in Ramanathan Chettiar v. Muthiah 
Chetty (1) and it cannot be said that it 
was cleverly worded with a view to evade 
that decision. The allegations are loose 
and general, equally consistent with 
defendant being regarded as an agent 
appointed by the plaintiff's guardian as 
well as with defendant being a mere 
inter-meddler and the guardian passively 
acquiesçing and remaining content with 
defendant's promises. of accounting. T 
do not think the allegations in paragraph 
3, sub-paragraphs (2) and (3), necéssarily 
amount to an allegation that defendant 
isan agent. At the same time, it must 
be conceded that all the allegations will 
cover and are consistent with a case of 
agency. The defendant denied agency. 
But the Subordinate Judge without in- 
quiring into the fact of agency and on 
the allegations inthe plaint, held that 
the suit is not maintainable. 
I find several difficulties in a i 

Ramanathan Chettiar v. Muthiah Dus 
(1) to this case. First, the English cases 
[Barnes v. Addy (2), In re Barney; Barney 
v. Barney (3), Mara v. Browne (4)] are all 


-cases where the defendants had dealing 


with trustees and the cestuis que trustent 
sued to make them liable. The defend- 
ants were not dealing with guardians 
Now I do not think the legal position of 
a guardian is identical with that of a 
trustee. It may be readily conceded that 
for several purposes, their positions are 
analogous (vide section 88 of the Indian 
Trusts Act) and we may speak of guar- 


` dians who hold a fiduciary position, 


loosely as trustees. I do not think the 
statement of Romilly, M. R., in Mathew v. 


2) (1874) 9 Ch. App. 244; 43 L. J. is 
ut. 4, 22 WR 503. Ch. 513; 30 
3) (1892) 2 Ch. D. 265; 61 L. J. Ch. 585; 67 
T.h ae E EL 4 h. 585; 67 L. 
(4) (189 . D. 199; 65 L, J. Oh 995. 7: 
T. 638; 44 W. R 330, O 25; 73 Le 


780 
SUYAMPRAKASAM V. MI'RUGESA PILLAI. 


Brise (5, amounts to more than this: In 
Muthusubbia Chettiar v. Rangia Goundan, 
(6) it has been held thatthe powers of 
a guardian are less extensive than those 
of a trustee, although the soundness of 
such a wide proposition has heen doubt- 
ed in Vembu Iyer v. Srinivasa Iyengar 
(T). The latter case suggests that the 
position of a guardian is in some respects 
wider than that of a trustee (see the 
judgmént of Masilamani Pillai, J., in 
Ramayya Chettiar v. Sappanimuthu Chet- 
tiar, Appeal Suit No. 90 of 1921). 
Whatever may be the posue of 
.guardians:'in English Law, is im- 
possible to bring. a guárdián Hide: the 
definition of “trust” and “trustee” in 
the Indian Trusts Act. Ifevery guar- 
dian isa trustee, the Legislature might 
have easily said so. 
difference: is that the legal estate vests 
in the trustee, but does not vest in the 
guardian. The Cestui que trust, 
juris may require the trustee to convey 
| the estate to him (section 56 of the Trusts 
Act) but until this is done, the estate 
vests in the trustee. No such conveyance 
has to be executed by the guardian to 
his wárd on his attaining majority. 


There isno law prohibiting a guardian: 


from ‘entering: into contracts on behalf 
of hisward. When such contracts are 
entered, they ate not void. When they 


are not completely executed, the question . 


of enforcing. them egainst minors in 
Cours will be decided’ with reference to 
the test; how far they are binding on the 
minors. In so far as such contracts im- 
pose a mere personal liability on the 
- minor, they may not be enforced [Waghela 
Rajsanji v.. Shekh Masludin (8) Indur 
Chunder Singh v. Radhakishore Ghose (9)] 
and there may be difficulties in giving 
effect to them [Batchu Ramajogayya v. 
Vajjula Jagannadhani (10) But these 


(5) 14 Beav. 345. 

(6) 7 M. L. J. 191. > 

(T) 17 Ind. Cas. 609; 23 M. L. J. 638 at p. 641; 
12 M. L. T. 547. 

(8) 11 B. 551; 14 I. A. 89; 11 Ind. Jur. 315; 5 Bar 
P. C. J. 16; 6 Ind. Dec. (X. s.) 364 (D. O). . 

(9) 19 ©. 507; 19 L'A. 90; 6 Sar. P. C. J. 185; 
9 Ind. Deo. (x. s.) 782 (P. UN : 

(10) 49 Ind. Cas. 872; 42 M. 185; 25 M. L. T. 23; 
9 L. W. 229; 36 M. L. py 29; (1919) 1 M, W. N, 148 


(F. B). 
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difficulties need not trouble a Court in 


' eases where all that remains i$ something 


to be enforced on behalf of and for the 
benefit of the minor: (see Masilamani 
Pillai, J.’s judgment in Ramayya Chettiar 
v. Sappanimuihu Chettiar, A. 8. No. 90 of 
1921) Mr. Sitarama Rao, the learned 
Vakil for the respondent, suggested: that 
in such a case, the minor ‘may sue on 
the principle that the general rule that 
only parties toa contract can sue, does 
not apply where a benefit is reserved 
under or arises out of the contract, in 
favour of a third person, in such cireum- 
stances as to amount to a trust: (vide 
Pollock on Contracts, 9th Edition’, pages 
222—223). This suggestion leads me to 
doubt the soundness of applying" the 
English decisions to a case of a guardian. 

If the contract entered into by the guar- 
dian was made on behalf: of the minor, 
and the unexecuted part of it, relates riot 
to a liability but to a right of the minor, 

I do not see why the minor cannot sue 
on à contract of agency, just as he can, 

on any other contract. Joven Phillips, J:, 

who differed from Masilamani Pillai, J., 

(in Ramayya Chettiar v.. Sappanimuthu 
Chettiar, A. S. No. 90 of 1921), does not 
seem to question such a proposition. 

On the terms of the pow er-of-abtorney 
in that case, he held that the contract 
of agency in it was not created on 
behalf of the minor, bbt was personal to’ 
the principal. 


Secondly, Lord Selbourne's judgrient 
in Barnes v. Addy (2) indicates an ex- 
ception to the main principle he was . 
laying ' down :—“ Unless those’. agents 
receive ahd’ beconié chargcablé w ‘ith s somé 
part of the trust property, or unless they 
assist with knowledge in a dishonest 
and fraudulent design on the part of the 
trustees" (at page 251) When we ex- 
aming the facts in the English cases, 
this aspect of the matter seems tó become 
important. In Barnes v. Addy (2), the two 
Solicitors (Mr. Duffield and Mr. Preston) 
were sought to be made liáble on the 
ground that Mr. Duffield prepared the 
deed of appointment of Barnes. as sole 
trustee and the deed of indemnity; and 
introduced Addy to a, broker for the 
purpose of selling. Gut sonié ofthe! stock 
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to pay some amounts to which the trust 
estate was liable and that Mr. Preston 
settled the deed of indemnity on behalf 
of Mrs. Barnes. These acts were alleged 
to amount to a fraud on the part of the 
Solicitors: In In re Barney, Barney v. 
Barney (3) the widow of the testator 
acting as executrix decided to carry on 
the husband's business but this amount- 
ed.to a breach of trust. Two friends 
assisted herby initialling all cheques issu- 
ed by her on the ‘bankers with whom the 
funds were invested, it being understood 
that the cheques were not to be honoüred 
without their initials. On.this ground, 
they were sought to be madeliable. In 
Mara v. Browne (4) the defendants were 
acting solely as Solicitors. North, 
held that Hugh Browne was “a principal 
in the matter and was not a mere agent 
for persons under whose lawful directions 
he was acting." The Court of Appeal 
reversed this judgment (Smith, L J., 

béing more guarded in his opinion on 
one point in the case). 

In the first two cases, the defendants 
did not get possession of any part of the 
trust property. ` They were sought to be 
‘made responsible solely for their acts 


„in advising and co-operating with the. 


trustées. In the third case, though Hugh 
Browne-came into possession of the trust 
funds, he carried: out the directions of the 
trustee. lam far from saying that an 
agent (of the guardian), lawfully entering 
into possession of the property under 
the directions of the guardian and carry- 
ing out all the directions of the guardian, 
should be liable to the ward, solely on. 
the ground that the acts of the guardian 
were in excess of his powers and, there- 
fore, the agent’s entry is tortious. In 
such a case, the agent ought not to be 
liable. But when the agent has not 
carried out the directions of the guardian 
and has not accounted for property«that 
came into his possession, I do not see 
why, while those acts may give rise to 
an obligation ex contracto, there should 
not be ‘also an obligation ex delicto mak- 
ing him liable to the ward if property 
is actually received. That the same act, 
while giving rise to relations ep contracto 
between A “and B may also give rise to 
relations ex delicto between B.and C is 


J.. 


ed that some properties 
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a common conception known to law. In 
all such cases, no doubt it is necessary for 
the protection of the defendant from a 
multiplicity of actions that the guardian 
also should bea párty. Iu Ramanathan 
Chettiar v. Muthiah Chetty (1) and in 
Ramayya Chettiar v. Sappanimutha 
Chettiar, A. 8. No. 90 of 1921, the 
guardian was not a party and this fact 
was relied on as a ground of decision 
by Abdur Rahim, J.,in the formér case 
and Phillps, J., in the latter. Again, I 
do ‘not see why, in such a case, if the 
fact that the estate was that of a minor, 
was known to the defendant, the minors, 
action should not be held to lie on the 
principle of the exception (I have stated 
already? to the rule that only the parties 
to a contract can sue. When property 
is received for the purpose of being 
dealt with for the benefit of the ward 
and has not been accounted for to the 
guardian, I do not see why the facts do 
not amount to a trust in favour of the ward 
and the ward should not be entitled to 
sue. In the present case, though the 
frame of the suit is one for accounting, 
the ‘allegations disclose that considerable 
items of property have come to the hands 
ofthe defendant. I donot know if that 
was the case in Ramanathan Chettier v. 
Muthiah Chetty (1). But if it was alleg- 
came to the 
hands ofthe defendants in that case, I 
doubt the correctness of that decision. It 
seems to me a large and dangerous exten- 
sion of the English cases to apply them to 
cases of euardian' s agents, who have re- 
ceived properties and have not accounted 
for them even to the guardian. The posi- 
tion is so anomalous that it has only 
to be stated—a guardian deals with an 
agent, on behalf of the minor's estate, but 
cannot sue to enforce the agent's liabi- 
lities on the minor's behalf, but should 
sue in his own right though he has no 
rights ex hypothesi and the minor cannot 
süe. 

‘For all these reasons, I am inclined to 
doubt the correctness of the decision in 


. Ramanathan Chettiar v. Muthiah Chetty 


(1. Even if it isnot entirely erroneous 
it requires to be limited. I would, there- 
fore, refer to a Full Bench the question, 
whether a minor cannot maintain a suit 
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against an agent appointed by the guar- 
dian for the benefit of the minor's estate 
(a) generally, and (b) at least in respect of 
properties received by the agent and not 
accounted for to the guardian. 

Jackson, J.—I agree. 

This appeal coming on for hearing, 
upon perusing the grounds of appeal, 
the judgment and decree of the lower 
Court and the material papers in the 
case and the Order of Reference to a 
Full Bench, dated 25th January 1924, 
and upon hearing the arguments of Mr. 
S. Varadachari, for the Appellant, and 
of Mr. T. V. Gopalaswami Mudaliyar, 


for the Respondent, the Court recorded | 


the following 


OPINION. 

Coutts Trotter, C. J.—The ques- 
tion referred to us is, "whether a minor 
connot maintain a suit against an agent 
appointed by the guardian for the bene- 


fit of the minor's estate (a) generally, and - 


(b)at least in respect of properties re- 
„ceived by the agent and not accounted 
for to the guardian." í 

The reference was really necessitated 


—I do not gather that the learned Judges ` 


had much doubt about the point them- 
'selves—by the decision of a Bench of this 
Court, in Ramanathan Chettiar v. Muthiah 
Chetty (1), which, in my opinion, applied 
itself to the wrong angle of view in 
looking at these matters. It is not a 
question of trustee de-son-tort; it is a 
question of. a contract made by a minor 
with an agent to manage his property 
and a contract which no one can suggest 
is void, though it may be voidable at the 
instance of the minor. It may be that 
the minor cannot be sued upon it, but 
here the minor is seeking to enforce his 
rights of property against à person who 
has undoubtedly had control of his estate 
ànd whom itis sought to make account- 
able for the estate and its funds which 
have passed into his hands. The Eng- 
lish rule is perfectly clear; it has been 


clear, ever since the case of Dormer v. 


Fortescue (11), decided as early as 1744 
by Lord Hardwicke, that in a- position 


QI) (7H) 3. Atk, 1945 26 E. R. 873, 
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of this kind, the minor is entitled to 
call upon the agent to account. . 

I do not wish to say more because my 
learned brother Ramesam, J., in the Order 
of Reference has given his reasons for 
believing that Ramanathan Chettiar v. 
Muthiah Chetty (1) is wrongly decided 
and canno longer be regarded as good 
law, and I am entirely of the same 
opinion. I think that this Reference must 
be answered in the affirmative as regards 
both (a) and (b). 

Ramesam, J.—I agree. 

Wallace, J.—I agree and have 
nothing to add. 
V. N. V. Reference answered 

in the affirmative, 


SIND JUDICIAL. COMMIS- 
SIONER'S COURT. 
MiscELLANEOUS Appear No. 30 or 1920. 
August 10, 1923. 
Present:—Mr. Raymond, A. J. C., 
and Mr. Aston, A. J. ©. 
DEWANCHAND —APPELLANT 
versus 


MOHANSHA —RESPONDENT. 

Arbitration Act (IX of 1899), s. 14--Arbitration 
award—Award filed in Court-—Decree declaring 
submission invalid, effect of. . 

An indent relating toa certain transaction bet- 
ween the firms of M and D contained the usual arbit- 
ration clauses, and differences having arisen between 
the parties, a reference to arbitration was executed. 
by M in favour of one W, merchant of Karachi. D 
failed to co-operate in this reference W made his 
award and filed it in the Karachi Court on the 6th 
March 1919. On the same day, D filed a suit in the . 
Lahore Court against M and Wand on the 23rd | 
July 1919 obtained an ex parte decree which held 
that the original contract between the parties had 
been lawfully cancelled and that consequently, 
there could be no valid reference and no valid award, 
and a permanent injunction was granted against 
M and D from filing the award in Court. D filed 
objections in the Karachi Court contending that 
W could not give his award as the reference had 
been held to be illegal : 

Held, that the decree of the Lahore Court was 
as effectual to have the award set aside, as any valid 
objection raised to the award on the ground of its 
being improperly procured and that, therefore, it 
could not be ignored. [p. 784, col. 2.] 

The Firm Jai Narain Babu Lal of Delhi v. The 
Firm Narain Das Jaini Mal, 69 Ind. Cas. 585, 
(1922) A. I R. Gu.) 369 and Sasson & Co. v. Ramdutt 
Ramkishen, 70 Ind. Cas. 777; (1922) A. L R. (P. C.) 
374; 49 I. A. 366; 32 M. L. T. 19; 37 C, L. J. 336; 44. 
M. L. J. 758; 27 C. W., N. 660; (1923) M, W. N. 372; 
18 L. W, 587, referred to, 
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Appeal against the judgment of 


Mr. Kennedy, J.C 


JUDGMENT.-—This is an applica- ` 


tion in revision under section 115, Civil 
Procedure Code, against the judgment of 
Kennedy, Judicial Commissioner, direct- 
ing an award to stand filed. . 

The facts are as follows:—By an indent 
dated-the 14th January 1916, the Firm 
of Mohanshah Belishah & Sons of Rawal- 
pindi agreed to purchase from the Firm 
of Dewanchand and Co. of Lahore six 
cases of printed brocade. The ‘indent 
‘contained the usual arbitration clauses 
providing for a reference to arbitration 
in Karachi in the event of any disputes 
between parties. Differences having 
arisen, a reference to arbitration was 
executed by the Firm of Mohanshah 
Belishah & Sons, (the Firm of Dewan- 
chand and Co. having failed to co-operate 
: inthe reference though duly notified) 
in favour of Mr. D. Van Wyngarden, 
merchant of Karachi on the 15th Janu- 
ary 1919. He made his award on the 
19th February 1919, and filed it in this 
Court on the 6th March 1919. The award 
directed the Firm of Dewanchand and 
Co. to pay to the Firm of Mohanshah 
Belishah & Sons the sum of Rs. 900 
with interest. On the same day, that is, 
the 7th March 1919, Dewanchand and 
` Oo. filed a suit in the Court of the 
Senior Judge, Lahore against the Firm of 
Mohanshah Belishah & Sons and the 


arbitrator D. Van Wyngarden and on the : 


23rd July 1919, obtained an ex parte, 
decree which held that the contract bet- 
ween the parties in respect of the six cases 
of printed brocade had been lawfully càn- 
celled, and that consequently there could 
be no vaild reference to , arbitration and 
that no valid award, therefore, could be 
given, and à perpetual injunction was 
granted against the Firm of Mohanshah 
Belishah & Sons and the arbitrator from 
filing the award in Court. The objections 
to the award in this Court were filed on 
“the 24th November 1919, and amongst the 
objections taken it was contended that 
the arbitrator could not give his award as 
the reference to arbitration was illegal, 
as held by the judgment and decree of 
the Lahore Court, and that the petition 
for filing the award, could not be present- 
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ed in Court as both the arbitrator and the 
Firm of Dewanchand had heen restrained 
by the same decree from doing so. 
The lower Court was of opinion that the 
decree of the Lahore Court was a breturm 
and thatits existence in no way authoris- 
ed this Court to remove the award from 
the file. Itfurther held that the award 
became operative as a decree as soon as 
it was filed, that is on the 6th March 1919, 
and that the decree of the Lahore Court 
which was obtained in July was inopera- 
tive, so farasthe award was concerned. 
Mr. Dipchand who respresents the Firm of 
Dewanchand and Co., who are adversely 
affected by the order of the lower Court, 
had perforce to admit that no appeal lay 
against the order but he contends that his 
application in revision is unassailable in- 
asmuch as the lower Court failed to exer-- 
cise a jurisdiction vested in it by law. 
His argument may be formulated as 
follows: Icontend that the award is 
illegal as itis based on an illegal refe:- 
ence, and such an award must be deemed 
to be improperly procured. The arbitra- 
tor had no jurisdiction to proceed with 
the arbitration asthe validity of the re- 
ference itself was impeached and any 
question which touches the jurisdiction 
of any arbitrator does not fall within the 
purview of an arbitrator. The lower 
Court should, therefore, have considered 
the objection whether the award had 
been improperly procured, and having 
failed to do so, failed to exercise a juris- 
diction vested init by law. Section 13, 
Indian Arbitration Act, provides that 
when an arbitration or an award has been 
improperly procured the Court may set it 
aside. The objector led no evidence in 
proof of the award having been impro- 
perly procured butrelied upon the judg- 
ment of the Lahore Court which decreed 
that Mohanshab Belishah could not law- 
fully appoint Mr. Van Wyngarden and 
that the latter could not make a vaild 
award as between the parties. The lower 
Court held that this order of the Lahore 
Court was inoperative and that nothing 
remained to be done by the Court or 
the parties to bring the award into 
force as a decree. Now the suit filed 
in the Court of the Sub-Judge by Diwan- 
chand and Co. against Mohenshah Beli: 
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shah as defendant No. 1 and. D. Van 


Wyngarden as defendant No. 2, prayed. 


fora declaration and for the issue of a 
permanent injunction that the contract 
between the parties as contained in the 
indent of the 14th January 1916, had 
been legally cancelled and that defend- 
ant No.1 was, therefore, not competent 
to legally. appoint defendant No. 2 as 
an arbitrator, and the latter could not 
give a valid award. The suit was ad- 
mittedly filed after the award was made 
but on the same day that it was presented 
in Gourt by the arbitrator. It has been 
held by high authority that such a suit is 
competent. In The Firm Jai Narain Babu 
Lal of Delhi v. The Firm Naraindas 
Janimal (1) the learned Chief Justice 
_at page 378* expressed himself as follows. 
“On general principles as well as on the 
authorities, I hold that a person dissatisfied 
with an award made without the interven- 
tion of a Court of Justice, is entitled to 
bring an action to set it aside on the 
ground that no contract providing fora 
reference to arbitration was made, or 
that the contract, if made, was not en- 
forceable by. reason of fraud or mis- 
representation and that he is not bound to 
have recourse to the Court dealing with 
the award under the Indian Arbitration 
Act." Inthe Privy Council case of Sasoon 
& Co. v. Ramdutt Ramkishen (2) it was 
held that the party adversely affected 
by the award could maintain a suit for 


a declaration thatthe award was void“ 


when, the award is objected to on the 
ground of want of- jurisdiction in the 
arbitrator. In the present case also the 
award was objected to on the ground 
of want of jurisdiction in the arbitrator 
as it was contended that the contract 
between the parties had been cancelled 
before the reference in favour of the 


arbitrator bad been executed. The ques-' 


tion, therefore, is that, a suit having been 
fled which resulted in a decree that the 
contract between the parties had been 
cancelled and.consequently there was no 


nd. Cas. 585; (1922) A. I. R. (L.) 369. 
G 70 tnd, Cas, 717; (1999) A. L a’ te C) 374; 
A9 T. A. 366; 32 M. L. T. 19; 37 C. L. J. 336; 44 M. 
T. J. 158; 27 O. W. N. 660; (1923) M. W. N.. 372; 18 
L, W. 537 (P. CJ. d 
*Page of (1922) A. I. R. (L.)LEd.] 
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valid reference to arbitration, was the 
lower Court competent to ignore the 
Lahore Court decree, (which it may be 
remembered was between the same 
parties) and hold, that the award having 
been filed, the decree was perfectly 
ineffectual? As there is no bar to a party 
filing a suit to havean award set aside 
in addition to the remedy he possesses 
under section 14 of the Indian Arbitration 
Act to object to an award if he succeeds , 
in securing a decree that the award is 
void. I fail to understand why the decrec 
should not beas effectual to have the 
award set aside as any valid objection 
raised to the award on the ground of 
its being improperly procured. It must 
be remembered that this judgment is 
confined to the special circumstances 
where the award is sought to be impeach- 
ed on the ground of want of jurisdic-, 
tion in the arbitrator, not on the ground 
of any misconduct on the part of the 
arbitrator. As the Privy .Council has 
held that a suit does lie in such cases 
to which I have referred, I do not think 
that a Court dealing with objections to 
an award under the Indian Arbitration 
Act, can give the go-bye to the decree 
in which the suit has culminated with- 
out exposing itself to the charge of hav- 
ing failed to exercise the jurisdiction 
vested in it by law. NE 

I would, therefore, set aside the order 
of the lower Court and remand this case 
for the consideration of, the ‘question 


"whether there is sufficient ground for 


taking the award off the file in the light 
of the above observations. i 


Revision accepted; 


K. S. D. Case remanded. 
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RAMANATHAN CHETTIAR V. SIVARAMA SUBRAMANIA AIYAR, 


MADRAS HIGH COURT. 
CRIMINAL Revisions Cask No. 186 
oF 1924. 

CriminaL Revision Petition No. 163 

or 1924. — 

March 27, 1924. 
Present:—Mr. Justice Venkatasubba 
Rao. 

RAMANATHAN CHETTIAR— 
ACCUSED—PETITIONER 
versus 
K. SIVARAMA SUBRAMANIA AIYAR 
——CoMPLAINANT—RESPONDENT. 
Criminal Procedura Code (Act Vof 1898), ss. 435, 
438, 1439-—Proceedings before Magistrute in pending 
trial, setting aside of—High Court, jurisdiction 
of—Complaint disclosing offence— Matter of civil 
nature Revision against issue of summons—Stay of 

proceedings. 


Under sections 435,438 and 439 of th» Criminal 

. Procedure Code, the High Court has power at any 

stage to interfere with, quash or set aside any 

proceedings before a Magistrate in a pending 
trial. [p. 786, col. 1.] 

Chandi Pershad v. Abdur Rahman, 22 C. 131; 11 
Ind. Dec. (x. 8.) 89, Jagat Chandra Mazumdar v. 
Queen-Empress, 23 C. 786; 3 C. W. N. 401; 13 Ind. 
Dee. (N. s.) 1103, Inre Kuppusami Aiyar, 29 Ind. 
Cas. 109; 39 M. 516; 28 M. L. J. 505; 2 L. W. 463; 
17 M. L. T. 393; (1915) M. W. N. 365; 16 Cr. L. J. 
477, Hari Charan Gorai v. Girish Chandra 
Sadhukhar, 7 Ind. Cas, 747; 38 C. 68; 11 Cr. L. J. 
525; 13 O. L. J. 43; Queen-Empress v. Nageshappa 
Pai, 20 B. 543; 10 Ind. Dec. (x. s.) 927, Thakaria 
v. Puran Singh, 67 Ind. Cas. 589; 23 Cr. L. J. 429; 
(1922) A. I. R. (L.) 452, Choa Lal Dass v. Anant 
Pershad Missar, 25 O. 233; 13 Ind. Dec. (x. s.) 157, 
Queen-Emvpress v. Jagan Singh, A. W. N. (1892) 102, 
Chadha v. Emperor, 36 Ind. Cas. 878; 14 A. L.J. 
851; 18 Cr. L. J. 46, relied on. . 


Where summons are issued on a complaint con- 
taining allegations which, if proved, would con- 
stitute an offence, the High Court will not in revi- 
sion quash proceedings even though the matter 
involved is one in controversy between the parties 
in the Civil Courts and the prosecution is not 
bona fide. In sucha case, it may be proper for 
the High Court to stay the criminal proceedings 
pending disposal of the civil proceedings. [p. 787, 
col. 2. 

Petition, under sections 435 and. 439 


of the Code of Criminal Procedure and | 


section 107 of the Government of Iudia 
Act, praying the High Court to revise 
an order, dated the 26th January, 1924, 
of the Court of the Second Class Magis- 
trate, Sivaganga, in C. C. No. 236 of 1923. 

My. C. S. Venkatachariar, for the Peti- 
tioner. 

Messrs, S. Muthiah Mudaliar and P. 8, 


50 


Narayanaswamy Aiyar, for the Respond- 
ent. 

The Public Prosecutor, for the Crown. 

ORDER.—The accused was charged 
with: misappropriation. of paddy worth 
about Rs. 200. Summons was issued to 
him and henow moves the High Court 
and asks that the proceedings before the 
Magistrate should be quashed. 

The learned Public Prosecutor has 
contended that the High Court bas no 
power to interfere with the proceedings 
of a Magistrate in a pending trial. 
Whether this contention is correct 
depends upon the interpretation of sec- 
tions 435, 438 and 439 of the Criminal 
Procedure Code. : 

Under section 435 the High Court is 
empowered to callfor and examine the 
record of any proceeding before any 
inferior Criminal Court and situate within 
the local limits of its jurisdiction for 
the purpose of satisfying itself as to the 
correctness, legality or propriety of any 
fnding, sentence or order recorded or 
passed and as to the regularity of the 
proceedings of such inferior Court. The 
section thus does not deal merely with 
"finding, sentence or order," but with 
proceedings generally and the power of 
the High Court extends to calling for. 
and examining the record ofany pro- 
ceeding for the purpose of satisfying 
itself as to the regularity of such pro- 
ceeding, 

Under section 438, the Sessions Judge 
or District Magistrate may on examining 
the record of any proceedings report for 
the orders of the High Court the result 
of such examination. 

Then comes section 439. It provides 
that in the case of any proceeding the 
record of which has been called for by 
the High Court or which otherwise 
comes to its knowledge, it may in its 
discretion exercise any of the powers 
conferred on a Court of Appeal by cer- 
tain sections of the Code. The learned 
Public Prosecutor contends that none 
of the sections specified in section 439 
gives the High Court power to set 
aside or quash proceedings in a pending 
trial. The answer is simple. The sec- 
tions dealing with the powers of a Court 
of Appeal necessarily deal with those 
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orders only from which under the Code 
there is an appeal provided. With re- 
ference to such orders, the sections lay 
down the powers ofa Court of Appeal. 
Ex hypothesi the revisional powers ofthe 
‘High Court are invoked when no right of 
appeal exists, and although in some 
' cases the High Court may, by exercising 
the powers conferred on a Court of 
Appeal, be able to’ correct an error, it 
does not follow, having regard to the 
variety of orders or proceedings which 
it may be called to revise or deal with 
‘in its revisional jurisdiction, that it can 
‘by exercising those powers only redress 
a wrong or do complete justice. In 
‘other words, section 439 does not say 
that the High Court shall exercise only 
those powers that are conferred on a 
‘Court of Appeal but, on the other hand, 
it enacts that among the powers possese- 
ed by the High Court, there are the 
powers conferred on an Appellate Court. 
The sections which deal with the powers 
ofan Appellate Court necessarily describe 
and define the powers of the Court with 
reference to orders that are appealable. 
The Legislature in enumerating the 
‘powers of the Court of Appeal had before 
its mind only a certain class of orders 
and in the very nature of things that 
enumeration cannot be found complete 
or exhaustive when the Court is called 
‘on to deal with orders of a different 
kind, orders not in the contemplation of 
the Legislature when it was defining the 
powers ofa Court of Appeal. 


I am, therefore, of opinion on a con- 
struction of the sections of the Code 
that the High Court has power at any 
stage to quash or set aside proceedings. 

The authorities on the point support 
this view, indeed there is not a single re- 
ported ease which supports the contention 
of the learned Publie Prosecutor. 


The circumstances which will justify 
the interference of the High Court have 
not been and cannot be laid down svith 
precision. While the Judges repeatedly 
held that only when exceptional grounds 
existthe High Court ought to interfere, 
the decided cases show that no hard 
ànd fast rule can be laid down but 
hat when in the interest cf justice the 


High Court’s intervention became neces- 
sary, it was hot refused. 

In Chandi Pershad v. Abdur Rahiman 
(1), Jagat Chandra v. Queen-Empress (2) 
and In re Kuppuswami Iyer (3), the 
High Court quashed proceedings after a 


charge had been framed. 


In Hari Charan Gorai v. Girish Chandra 
Sadhukhan (4), Queen-Empress v. Nagesh- 
appa Pai(5) and in Thakaria v. Puran 
Singh (6), the High Court interfered upon 
the issue of summons to the aceused. 

In Queen-Empress v.' Jagan Singh 
(7) and in Chadha v. Emperor (8) the 
High Court's intervention was sought 
for setting aside proceedings even at 
an earlier stage. The orders which the 
Court was requested to revise were to 
show cause why sanction should not be 
accorded’ for prosecution for forgery and 
perjury respectively. 

Choa Lal Dass v. Anant Pershad Misser 
(9) is an instance where the High Court 
refused to exercise this power. But the 
learned Judges even ‘then observed that 
the High Court undoubtedly had the 
power to interfere in any case and at - 
any stage of it. 

In some of the cases mentioned above, 
the proceedings were set aside on the 
ground that the facts alleged did not 
in law constitute the offence with which 
the accused had been charged. In other 
cases, cvidence was examined and prob- 
abilities were discussed and the High 
Court set aside the proceedings on the 
ground that it was not in the interests 
of justice that the proceedings should be 
allowed to continue. 

In the four Calcutta cases and the 
Bombay case, the decision in each was 
that of a Bench of two Judges. 

The view I have taken of the sections 

(1) 22 C. 131; 11 Ind. Dee. (x. s.)°89- 

RA 26 C. 786; 3 C. W. N. 491; 13 Ind. Dec. (xN. s.) 

(3) 29 Ind. Cas. 109; 39 M. 516; 28 M. L. J. 505; 
2 L.W.463; 17 M. L. 1, 398; (1015) M. W. N. 365; 
16 Cr. L. J. 477. 

(4) 7 Ind. Cas. 747; 38 ©. 68; 11 Cr. L. J. 525; 13 
C. L. J. 43. 

(5) 20 B. 543; 10 Ind. Dec. (x. s.) 927. 

(6) 67 Ind. Cas. 589; 23 Cr. L. J. 429; (1922) A L 
R. (L.) 452. 

(7) A. W N. (1892) 102. 


- (8] 36 Ind. Cas. 878; 14 A. L. J. 851; 18 Cr. L. J. 
46. 


(9) 25 C. 233; 13 Ind. Dec. (N. &) 157. 
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of the Codeis thus boreout by the 
authorities to which I have referred. 

The question then ioo. WS 
decided with reference to the facts 
the present case: is the interference of 
the High Court justified? There isa 
kattalai attached to the Madura Devas- 
thanam known as Nagappa 
kaitalai. The family of the accused 
had made this endowment. In 1915, a 


suit was filed for the settlement of a- 


scheme in respect of this kaitalai. In 
1917, Venkatachellam Chetty, the brother 
of the accused, filed a suit for partition 
of. the family property and manage- 
ment of the villages that formed 
the subject of the endowment. In 
February 1921, the High Court finally 
decided in the partition suit that the 
accused was to be a trustee of the 
kattalai and immediately after, he got 
possession. In the other suit, the suit 
brought to settle a scheme, a scheme 
was settled on the 5th August, 1921, and 
by it the trustee (the accused) was 
directed to 
which were to be duly audited and the 
“balance in the trustee's hands was to 
be paid to the Manager of the Madura 
Devasthanam. The complainant is one 
Alagappa Chetty, the Receiver appointed 
in respect of that Devasthanam. It is 
alleged that after the accused obtained 
possession of the property he passed 
two receipts to tenants dated 20th March, 
1921, and 26th March, 1921, showing 
that a certain amount of paddy was 
. received by him but the account books 
maintained for the kattalai show that 
the quantity of paddy received was much 
less. The difference is worth about 
Rs. 200 and odd and the charge is that the 
accused misappropriated paddy worth. 
the amount. 

In accordance with the decree settling. 
the scheme, the accounts for the Fasli 
corresponding to 1921 were filed by the 


accused. The auditor went through the. 


accounts and submitted his report to 
the Court. Objections were filed to the 
report both by the accused and Alagappa 
Chetty. On the 6th of March, 1923, the 
Subordinate Judge made an order in 
effect ‘disallowing the objections .of 


Alagappa Chetty in regard to the alleged 


Chetti - 


submit yedrly accounts,. 


ordinate Judge. 


differences in the quantity of the paddy 
referred to above. Alagappa Chetty has 


aS filed no appeal against that order. But 
or & 


Te~accused himself has filed one chal- 
lenging it in so far as it was against 
him. While this appeal was pending. 
on 38rd December, 1923, Alagappa Chetty 
gets aclerk of his to file the complaint 
and the summons was.issued “on 12th 
December, 1923. 

Mr. C. S. Venkatachariar for the accus- 
ed has contended that the complaint was 
malicious and that the order of the 
Subordinate Judge was in his” favour 
and with a view merely to harass his 
client the Receiver got the present com- 
plaint filed on aecount of private mis- 


understandings and spite. There are 
several proceedings: before the High 
Court now which clearly show that 


Alagappa Chetty and the accused are on 
inimical terms and it is extremely prob- 
able that Alagappa Chetty is actuated 
by personal motives and that the pro- 
secution had not been launched in public 
interest. The receipts were given in 
March, 1921. The Subordinate Judge's 
order was made in Marcli, 1923, and it 
is about 9 months subsequent to it that 
the complaint was filed. It was open 
to Alagappa Chetty to place all the, 
materials he could before the Subordi- 
nate Judge and he now pretends that 
he did not do so. His Vakil says that. 
although on this particular point the 
order of the Subordinate Judge was 
against him, he may be able to support 
the order generally in the appeal that 
is pending by showing that his client 
is entitled to this particular amoynt 
which has been disallowed by the Sub- 
Thus the matter is 
stil in eontroversy between the parties 
in the Civil Courts and these facts lead 
to the inference that the prosecution is. 
not bona fide. But the allegations made 
in the complaint, if proved, will con- 
stitute the offence of misappropriation. 
The materials on which either side may 
rely-have not been placed before me 
and I am not ina position to say that - 
the complaint is false. It may be that 
the motive of the complainant in pre- 
ferring the charge may be bad but it does 
not follow that the proceedings for that. 
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reason should be quashed. I am not, 
therefore, prepared in the present case 
to set aside the proceedings wholly, 
but I think, it is pre-eminently a case 
where the proceedings should be stayed 
pending the disposal of the appeal 
before the High Court (Appeal against 
Order No. 314 of 1923) from the order of 
the. Subordinate Judge. I aceordingly 
make an order staying the proceedings 


pending the appeal -At this stage no ' 


further order will be necessary. 


Y. N. V. Proceedings stayed. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No, 649 or 1923. 
August 28, 1923. 

Present :—Mr. Justice Suhrawardy and 
Mr. Justice Cuming. 
BHUPENDRA KUMAR DUTTA— 
PETITIONER 

: versus 

EMPEROR-Orrosrrs PARTY. 
Railways Act (IX of 1890), ss. 42 (2), 109— 
‘Passenger, meaning of-—Reservation of accommoda- 
tion for particular class of passengers, legality of — 

Undue preference, what amounts to. T 
The word 'passenger' in section 109 of the 
Railways Act includes a cless of passengers as also 

possible travellers. [p. 789, col. 2.] ate 

The management ofa Kailway is vested in the 
Railway Company and ordinarily they should be 
deemed to have the power, unless expressly 
curtailed by law, to make such arrangements as 
they consider necessary for the convenience of 
their customers and in their own interests. [p. 7£0, 
col. 2.] 

The reservation of a compartment : 
particular class of passengers is not per se illegal 
or ultra vires of the Company, but it might, under 

` particular circumstances, amount to undue pre- 
ference under section 42 (2) of the Railways Act. 
[p. 790, col. 1.] 


Per Cuming, -7..—So long as it does not contravene , 


any express provision of the law,a Railway Com- 
pany hasan absolute right to regulate’ its own 
traffic in its own way, its own interest being the 
best security that its -strict legal right to do so 
will not be abused. [p. 792, col. 2.] ` . 

It is one of the duties of a Railway Company to 
see to the comfort and convenience cf its passen- 
gers, and in making a reservation for a class of 
passengers, it must be supposed to have acted, as 
it is entitled to do, on oneor other of these 


motives. [ibid.) 
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What is ori undue preference within the 
meaning of section 42 (2) of the Railways Act 
depende on the facts of each particular case. [p. 793, 

Case-law discussed. : 

Criminalrevision against an order of 
the Distriet Magistrate, Howrah, dated 
the Ist May, 1923, affirming that of the 
Deputy Magistrate, Howrah, dated the 
7th April, 1923. 

Babu Sures Chunder Taluqdar, for the 
Petitioner. . 

Mr. Langford James, Babus Manmatha 
Nath Mukherjee and Ambicapada 
Chaudhuri, for the Railway Company. 

JUDGMENT. 

Euhrawardy, d.—This Rule is 
directed against the conviction of the 
petitioner under section 109 of the Indian. 
Railways Act IX of 1890. At the hearing 
we have allowed the East Indian 
Railway Company to appear in support 
of the order of the Court below in view 
of the importance of the issues involved. 

This case raises a question which has 
not yet been considered by this Court 
but has come under consideration of all 
the. other chartered High Courts. The 
petitioner avowedly committed the 
offence with which he is charged in 
order to test the legality of the action 
of the East Indian Railway Company 
in reserving a third class compartment 
in some of their trains for the use of 
European passengers only. No other 
justification for the conduct of the 
petitioner has been pleaded or argued 
before us. The only question that we 
are called upon to consider is an unmixed 
question of law which may be stated in 
this form: Whether the act of the 
Railway Company in reserving à com- 
partment in trains carrying passengers 
for Europeans only is ‘illegal, un- 
authorised and ultra vires of the statutory 
powers conferred on the Railway Com- 
pany by law. 

The facts of the case are not very 
material but they may be shortly stated 
in the words of the Trying Magistrate. 
“The accused, B. K. Dutt, was seen 
seated in a compartment of a third class 
railway carriage marked for Europeans 
of the up Bombay Mail at Howrah on 


‘9th March, 1923, with some other Indian 


passengers all of whom were attired in 


Vol. 81] 
BHUPENDRA KUMAR W. EMPEROR. 


Indian dress. They were asked by a 
ticket examiner to vacate the compart- 
mentas it was reserved for Europeans. 
The other Indian passengers occupying 
the said compartment vacated it, but the 


„accused did not, saying he had as much 


E 


right to occupy the said compartment as 
any European. Subsequently, the accused 
vacated the compartment stating that he 
courted the prosecution to make a test 
case of it." He was prosecutedsand con- 
victed as above and fined Rs. 5. 

Ifthis case is intended to take up the 
unfortunate question of racial distinction, 
it’ is indeed deplorable, but to my 
thinking it need not involve any such 
question. The setting apart of a com- 


partment for Europeans is not apparently : 


intended to accord invidious treatment 
to a particular class of passengers but 
the objectis to secure the convenience 
ofthe travelling public with due regard 
to the diversity of their habits, customs 
and prejudices. An European, specially 
of the class which ordinarily’ travels in 
such reserved third class compartments, 
may be more disagreeahle to his Indian 
fellow passengers, particularly of the 
orthodox type and peaceful disposition. 
I may here remark, though it .does not 
affect the question before us, except in 
so far as to dispel the suspicion of racial 
preferment, that an Indian in European 
dress may travel in such compartments 
without question or hindrance. Though 
Ido not hold that the Railway Company 
by this arrangement intended to mark 
any difference between its Indian and 
European passengers, I cannot but feel 
thatit is desirable that public bodies 
which exist for public convenience, 
derive their revenue from’ the general 
public and enjoy monopoly in their trade 
under the law of the land, should take 


good care to remove any vestige of sus-: 


picion of preferential treatment of. any 
particular class or community. 

The case for the petitioner has been 
ably and forcibly argued by Mr. 
Taluqdar who has taken us through all 


‘the relevant sections of the Act and all 


the reported decisions on this point. 
His first contention is that the conviction 
of his client under section 109 of the 
Railways Act is bad in law, That section 
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' passenger 


à) 


opens with the following words: "Ifa 
having entered a compart- 
ment which is reserved bya Railway 
Administration for the use of another 
passenger." The learned Vakil main- 
tains that the expression 'another passen- 
ger’ does not include a class of passen- 
gers but contemplates only acase where 
a compartment has been réserved for 
the use'of a particular passenger or 
passengers in consideration of paymerit 
or for other contingencies. This conten- 
tion was raised in the case of Emperor 
v. Narayan Krishna Gogatee (1). The 
learned Acting Chief Justice, whose 
judgment Mr. Taluqdar regards as the 
sheet anchor of his case, has not been 
able to accept it. I have not been induced 
by anything that has been urged by the 
learned Vakil to holda contrary view. 
The point seems to me so simple that it 
does not require serious consideration. 
Itis next contended that ‘passenger’ 
means a person who is travelling or is 
about to travel having purchased a ticket 
for the purpose or, in other words, a 
bona fide passenger and not a person who 
may or is likely to travel by that train. 
It is admitted that at the time of occur- 
rence there was no European passenger 
in the compartment traveling or about 
to travel. I am unable to aecept this 
restricted sense of the term. ‘Passenger’ 
has not been defined in the Act and it is 
used in the ordinary sense ofthe word 
ineluding à possible traveller. To attach 
to it the restricted meaning contended 
for by the petitioner would render the 
provisions of section 47 (1) (b) of the 
Railways Act too narrow and unworkable, 
for if the word ‘passengers’ in that clause 
were regarded as signifying passengers 
who are actually travelling by a particu- 


“Jar train having purchased tickets there- 


for, an unreasonable demand would be 
made on the Railway Company to provide 
for the ‘accommadation and convenience 
of passengers’ atthe start of each train 
in view of the particular kind of passen- 
gers travelling by it. Besides there may 
be passengers eligible to travel in that 
compartment waiting at some  inter- 
mediate stations. : 

(1) 72 Ind, Cas. 25; 47 B. 465; 25 Bom. L. R. 26; 
(1923) A. I. R. (BJ) 1; 24 Cr, L. J. 297, 
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. The next point pressed is that a Rail- 
way Administration hasno power under 
the law to make arule setting apart a 
compartment for a particular passenger 
or passengers, except in cases provided 
by the Act as in the case of female 
passengers under section 64. No doubt 
every Railway Company is empowered 
under section 47 to make general rules 
consistent with the Act for, inter alia, 
providing for the accommodation and 
convenience of passengers but such rules 
shall not take effect until they have 
received the sanction of the Governor- 
General in Council and been published 
in the Gazette’ of India; but the present 
rule is not so sanctioned and published. 
It is submitted by the Railway Company 
that the departmental rule under which 
compartments are reserved for Europeans 
is not made under section 47 of the Act; 
it is framed in exercise of the general 
power of administration of the Railway 
which the Company possesses as manager 
of the concern.. In my view, if this 
particular rule which, as has been proved 
is based ona recommendation to this 
.effect by the Railway Board, is not 
inconsistent with any express provision 
of the law or the general scheme of the 
Act, itshould not beheld. ultra vires of 
ihe powers of the Company in the 
absence of the Goyernor-General's sanc- 
tion. The petitioner. has not succeeded 
ii maintaining that this rule contravenes 
any specific provision of the law, leaving 
section 42 of the Act out of consideration 
for the present which will be discussed 
later, but has argued on the general frame 
of the Act that the Company have not 
bean vested with any such power. This 

` argument ismainly founded on section 
64 which enacts that ‘every Railway Ad- 
ministtation shall,in every train carrying 

' passengers, reserve for the exclusive use 
of females one compartment at least of 
the lowest class ofcarriage forming part 
of the train. It is argued that if the 
Railway Administration were free to 
arrange for the accommodation of a par- 
ticular class of passengers, the Legisla- 

` ture would not have vested it with special 
power in favour ofthis particnlur section 
' of the. travelling public and, therefore, 
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construction of Statutes, this special 
authorisation denies the general authority 
of the Company in the cases of other 
classes. As I read the section, it helps 
the assertion of the Railway Company 
more than that of the petitioner. It 
acknowledges the right of the Company 
to secure reserved accommodation for- 
females, which must exist in the Com- 
pany as an ordinary right as managers 
of the concern, but it makes obligatory 
on it to provide at least one compart- 
ment for female passengers. In the 
Company is vested the management of 
the Railway and ordinarily they should 
be deemed to have the power, unless 
expressly curtailed by law, to make such 


_arrangements as they consider necessary 


for the corivenience of their customers and 
their own interests. See the remarks of 
Lord Halsbury in Perth Gencral Station 
Committe v. Ross (2) quoted by-Oldfield, J. 
in the case of Inre Komaran (3): In coming 
to this conclusion I have not lost sight 
of the fact-that the Hast Indian Railway 
Company are monopolist and a statu- 
tory body which exists for the benefit 
and convenience of the public and has 
more limited powers than those of a 
private concern. The action of the Com 
pany challenged in this case is not- cal- 
culated to further its pecuniary interest 
it is rather detrimental to it—but is 
taken, according to the view of the Com- 
pany, as conducive most to public con- 
venience and comfort. 

The view that I have above expressed in 
regard to the general power of the Ccm- 
pany, to make arrangements for the 
accommodation and convenience of its 
passengers is strengthened by the word- 
ing of section 109 of the Act which 
supposes in the Company the existence of 
such power though there is no express : 
authorisation in that respect in the 
Act. 

Inow turn to the most substantial 
question in the case, namely, whether 
the departmental rule entitling the Rail- 
way Company to reserve a compartment 


No (1897) A. C. 479; 66. L. J. P. O. 81; 771. T. 


~ (3) 66 Ind. Cas. 520; 45 M. 215 at p. 220; (1929) 
M. W. N. 34; 15 L. W. 207; 30 M. L, T. 134; 49 M. 


accordirg to tke: accepted. cercet cf L,J.91; (1922) A. T, R, (M.) 35; 23 Cr. L. J. 296. 
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for Europeans contravenes the provisions 
of section 42 (2) of the Railways Act aud 
is consequently beyond the rule-making 
power of the Company as. limited by 
section 47. ‘Section 42 (2) is thus worded: 
“A Railway Administration shall not 
make or give any undue or unreasonable 
preference or advantage to or in favour of 
any particular person......... in. any 
respect whatsoever, or subject’ any . par- 
ticular person...... to any undue or un- 
reasonable prejudice or disadvantage in 
any respeet whatsoever.” It is argued 
that the action of the Railway Company 
under consideration is calculated to 
give undue preference to a particular 
class of passengers to the undue prejudice 
of other passengers. The expression 
‘undue preference’ has not been defined 
in the Railways Act. The definition 
of the teym is to be found in the 
English Act known as the Railway and 
Canal Traffic Act, 1888, on which the 
Indian Act is modelled. Section 55 
of that Act says: “The term ‘undue 
preference’ includes an uadue preference, 
„or an undue or unreasonable prejudice 
or disadvantage, in any respect, in 
favour of or against any person or 
particular class of persons or any par- 
ticular description of traffic.” It is 
conceded and it cannot be denied, 
that the action of the Railway Company 
to which exception is taken does tend 
to give preference to a ‘particular class 
of persons’ to the consequent prejudice 
or disadvantage to others. The contro- 
versy, therefore, turns on the question, 
whether the preference thus given is 
undue: or unreasonable which two words 
. stand as synonymous and explanatory of 
each other. Mr. Mukherjee, who appears 
for the Railway Company, in his usual 
fairness, hàs coneeded that the aet of 
the Company in reserving a Railway 
compartment for any particular class of 
passengers may amount to undue pre- 
ference provided other circumstances 
exist and are proved to render such 
act unreasonable and disadvantageous to 
other passengers, for instances, ifit is 
proved that the train by which the 
petitioner wanted to travel was full and 
no room was available for him except 
in the reserved compartment. But as the 
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petitioner, so argues the learned Vakil, has 
not alleged or proved any such circum- 
stance, the question of undue preference or 
otherwise does not arise in this case. 
I have given this case my best considera- 
tion and I have. come to the con- 
clusion that the contention of the learn- 
ed Vakil for the Railway Company must 
prevail. There is no evidence that the 
petitioner looked for and could not secure 
aseatin any other compartment nor has 
he proved any other circumstance show- 
ing his inability to travel by that train 
except in the compartment so reserved. 
AsI have remarked above, he has rest- 
ed his ease solely on the question of law 
which I have formulated. I agree that 
in particular circumstances the reserva- 
tion of a compartment for a class of 
passengers or intending passengers’ with- 
out remuneration may amount to undue 
preference within the meaning of section 
42 (2) of the Railways Act and to this ex- 
tent I am in full agreement with the view 
expressed by Shah, A. C. J., in Emperor 
v. Narayan Krishna Gogate (1. I am 
unable to accept the view which has found 
favour with some of the Judges who are 
parties to the reported cases to which I 
propose to refer later that it is within 
the absolute right or power of the Rail- 
way Company to reserve a compartment 
for Europeans only. Now the effect of 
such reservations is that an European, or 
one whois included in that term, ‘for 
whom a compartment is reserved may 
travel in any compartment he likes but 
an Indian suffering from the disability of 
not being classed as an European is de- 
barred from travelling in the European 
reserved compartment. I am unable to 
concede that such an apparently invidious 
distinetion is not to be considered pre- 
ference in favour of one community 
to the prejudice or disadvantage of an- 
other. 

This question came up for consider- 
ation before the Allahabad High Court 
in the case of Brijbasi Lal v. Emperor (4). 
Walsh, J., held that section 42 of the Rail- 
ways Act was no bar to the power of the 
Railway Company to reserve à compart- 
mentas in the present case, chiefly on the 

(4) 85 Ind. Cas, 342; 42 A. 397; 9 U. P. L. R. (A) 
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ground that that section concerned itself 
with facilities for traffic by which was 
understood the carriage of goods only 
and not of passengers. The attention of 
the learned Judge does not seem to have 
been drawn to the definition of the word 
‘traffic’ in section 3 of the Railways Act. 
This case was considered in Emperor v. 
Narayan Krishna Gogate (1) and expressly 
dissented from on this point. Its authority 
is accordingly weakened that it may not 
be necessary to consider it further. In the 
-case of In re Komaran (3), the point now 
before us did not actually arise and the 
judgment of Oldfield, J., not necessary for 
the purposes of that case must be regard- 
ed as an obiter. Thecase in which the 
question directly came for consideration 
is that of Emperor v. Narayan Krishna 
Gogate (1). The two learned Judges who 
originally heard it came to different 
conclusions and it was referred to a third 
Judge who upheld the view in favour of 
the Railway Company. The only other 
case which has some bearing on the -pre- 
‘sent question is that of Vishvanath 
Ganesh v. G.I. P. Railway Campany (5). 
But there also as in the Madras case the 
expression of opinion was uncalled for. 
On a consideration of all these cases and 
of the full and elucidating arguments of 
the learned Vakils appearing on both 
sides, the conclusion I have come to is 
that the departmental rule enabling 
the Company to reserve a compartment 
for aclass of ordinary passengers may be 
a violation of the terms of section 42 (2) 
in certain circumstances but the Company 
has a general power to regulate its traffic 
and arrange for the accommodation and 
‘convenience of its passengers so long 
as it does not bring itself within that 
section. . 
In the above view of the matter, this 
Rule fails and should be discharged. 
Cuming, J.—The facts of the case, 
in which this Rule hasbeen granted are 
these: i 
The petitioner, one Bhupendra Kumar 
Dutt, was a passenger by the train known 
as the 3 Up Bombay Mail from Howrah 
on the 9th March last. He intended to 
go to Dehri on Sone. 
(5) 62 Ind. Cas. 1004; 45 B, 1324; 23 Bom. L. R. 
809, 
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He got into a third class compartment 
which waslabelled for Europeans. "There 
were a number of Indian gentlemen al- 
ready in the same compartment. The 
ticket examiner asked them to vacate the 
compartment as it was reserved for Euro- 
peans. The Indian gentlemen who were 
in the compartment did so. "The peti- 
tioner apparently with the idea of, as he 
says, making a test case in order to dis- 
pute theright of the Railway Company 
to reserve a compartment for Europeans 
refused to do so. He was, therefore, eject- 
ed by the Police. He was prosecuted 
for obstructing a Railway servant in the 
execution of his duty and was convicted 
and sentenced under sections 109/121 to 
pay fine of Rs. 5. f ; 

Mr. Talugdar who has appeared in 
support of the Rule argues that section 
109 of the Railways Act (Act IX of 1890) 
does not cover the present case. He con- 
tends that the expression “ passenger " as 


‘used in section 109 does not include a 


class of passengers. That it only covers 
the case of a person who has taken or in- 
tends to take a ticket and for whom a 
compartment has been reserved and does 
not cover the case ofa class of possible 
passengers who may or may notintend to 
travel by the train. That the only .class 
of passengers for whom the Railway Com- ` 
pany may reserve a compartment are 
females which power he contends is given 
by section 64 of the Act. That section 
42 (2) of the same Act prohibits the 
company from showing any undue or 
unreasonable preference to any particular 
person or any particular class of traffic and 
to reserve a compartment for Europeans 
is showing undue preference. Now in the 
words of Lord Halsbury [Perth General 
Station Committee v. Ross (2)] " a Railway 
Company has an absolute right to regulate 
its own traffic in its own way, its own in- 
terest being the best security that its strict 
legal right to do so will not be abused," 
and I may add, so long as it does not con- 
travene any express provision of the law, 
It is one of the duties of the Company to 
see to the comfort and convenience of its 
passengers, and as Oldfield, J., remarked, 
in making a reservation for a class of 
passengers it must be supposed to have 
acted, asit is entitled to do, on one or other 
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of these motives [In re Komaran (3)]. 

Mr. Taluqdar argues that its power to 
reserve compartment for ladies only is 
given by section 64 of the Act and that as 
the Act here expressly gives the Railway 
powers to reserve compartments for ladies 
it must be held by implication that it has 
no power to reserve accommodation for 
any other class of passengers. 

This argument is obviously based on a 
misreading of section 64. Section 64 
does not give the Company power to re- 
serve accommodation for ladies. It 
makes it compulsory to reserve at least one 
compartment of the lowest class in every 
train for females, failure to do which is 
punishable under section 95 of the Act. 
This section.certainly gives the Company 
no powers to reserve Ist or 2nd class com- 
partments for ladies. 

There ismo section in the Act which 
does give the Company any powers to 
reserve accommodation for any one. But 
the fact that there are sections inthe Act 
to punish persons who interfere with such 
reserved accommodation shows that by 
implieation the Act recognizes the right 
ofthe Railway Company to reserve such 
accommodation. It has been argued fur- 
ther that to reserve accommodation for a 
particular class of passengers is to show 
that class undue or unreasonable prefer- 
ence., Now section 42 (2) does not provide 
that the Railway shall not show prefer- 
ence to any passenger or class of passen- 
gers. It provides that it shall not show 
undue or unreasonable preference. What 
is or isnot undue préference obviously 
depends on the facts of each particular 
case. In the present case, there is no evi- 
dence that there was not other equally 
good accommodation in the train which 
the petitioner could have availed himself 
of, if he had been so disposed. The evi- 
dence shows that one compartment alone 
had been reserved for Europeans. ' Mr. 
Taluqdar argues that he could have no 
grievance whatever if some compartment 
were reserved for Indians only and that 
if this were done he could not argue that 
to reserve a compartment for Europeans 

only was showing undue preference. If 
thisis really a grievance, the remedy 
might well bs sought for by a represent- 
ation made in the proper quarter. It has 
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nothing to do with the present question. 
It is not likely that persons for whom a 
compartment is set apart will go and 
avail themselves of other aecommodation 
to the exelusion of those entitled to that 
accommodation. Itmay be that some 
persons owing to a difference in habits 
and eustoms will travel more conveniently 
both asregards themselves, and also as 
regards other people, if they travel by 
themselves, and in making arrangements 
so that they can doso the Company had 
in mind notonly their convenienee but 
the comfort and convenience of the entire 
body of passengers. The arrangements 
made admittedly had the sanction of the 
Railway Board. 

lam of opinion that the Railway 
Company have not by making the reserva- 
tion shewn undue preference to any pas- 
senger or class of passengers. 

'The last argument to be considered is 
whether admitting that this Company had 
the right to reserve such a compartment 
for Europeans, the petitioner by refusing 
to vacate such a compartment when re- 
quired to do so by the Railway Authorities 
comes within the mischief of section 109, 
Mr. Taluqdar contends that the expres- 
sion "passenger" used in the sentence 
“reserved by a Railway Administration 
for the use of another passenger" means a 
definite person for whom that particular 
compartment has been reserved on the 
understanding that he would take a 
ticket and travel by that particular train 
and not for an indefinite person who may 
or may not avail himself of the aecommo- 
dation provided. 

I see no reason to restrict the expres- 
sion “passenger” in this way and I am of 
opinion that the expression “ passenger " 
in section 109 includes a class of passen- 
ger. This is the view that has commend- 
ed itself to the High Courts of Bombay, 
Madras and Allahabad: see Emperor 
v. Narayan Krishna Gogate (1); In we 
Komaran (3) and Brijbasi Lal v. Emperor 
(4), and I see no reason tg differ from it. 
Under section 13 of the General Clauses 
Act (Act X of 1897) words in the singular 
include the plural. The expression an- 
other passenger may, therefore, be read 
as other passengers and itis doing no 
violence to the language to hold that other 
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passengers include a class of passengers. 
lt seems to me that it does. An attempt 
has been made to convert what is clearly 
only a question of Railway Administra- 
tion into a racial question. So faras I 
can see no racial question whatever is 
involved in this case and it is to be 
regretted that attempts should have been 
made to make it one. 
The order of the learned Magistrate 
is right and I would discharge the 
. Rule. 


X. K. Rule discharged. 


PATNA HIGH COURT. 
CRIMINAL Revision No. 705 or 1923. 
January 21, 1924. 
Present :—Mr. Justice Kulwant Sahay. 
SHAFAYET KHAN AND oTHERS— 
PETITIONERS 
à versus 
EMPEROR--OrrosiTE Parry. 

Penal Code (Act XLV of 1860), s. 157 — Hioting 
—-Persons joining assembly after common object 
ceases io exist, whether guilty—-Cross-cases-~ 
Simultaneous trial, whether bad. E 

Aceused were convicted of an offence under 
section 147 of the Penal Code, the common object 
of the unlawful assembly bsing to assault one 
K. Jt was found that some of the accused 
did not join the unlawful assembly till after 
K. had retired, but that they joined the other 
accused in beating some other persons : 

Held, that the accused who had joined the 
assembly after K. had retired could not be con- 
vieted under section 147, as they could not be 
said to have been members of the, unlawful 
assembly whose commoa object was to assault 

. K. {p. 795, col. 2. n 

The trial of two cross-cases of rioting 
simultaneously but separately is not bad unless the 
accused can show some prejudice. [p. 795, col. 1.] 

Sahadev Ahir v. Emperor, 8 C. W. N. 344; 1 Cr. 
L. J. 199, relied on. | i 

Criminal revision from the decision of 
the Sessions Judge, Gaya, dated the 26th 
November 1923, affirming that of the 
Sub-Divisional Magistrate, Aurangabad, 
dated the 27th September, 1923. 

Mr, Yunus, for the Petitioners. 

JUDGMENT.—There are five peti- 
tioners in this case. They have all been 
convicted by the Sub-Divisional Magis- 
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trate of Aurangabad of an offence under 
section 147, Indian Penal Code, and 
sentenced to six months’ rigorous im- 
prisonment. The conviction and sentence 
have been upheld by the learned Sessions 
Judge of.Gaya on appeal. | 

The first point taken by the learned 
Counsel for the petitioners is that the 
conviction of two of the petitioners 
Eradat Khan and Rashid Khan is 
bad in law. The prosecution case is that 
on the 23rd April, 1923, the petitioners 
and others formed themselves into 
an unlawful assembly and assaulted 
Khairati Khan at a place near a 
mosque in village Sihuli Dargah. After 
Khairati was assaulted he cried out for 
help and Nabi Baksh, Rustam and Pheku 
came to his assistance and it is alleged 
that these three persons were also assault- 
ed by the members of the unlawful as- 
sembly. Khairati lodged a first infor- 
mation before the Police on the 23rd 
April, 1923. In this information he did 
not name Eradat and Rashid as being 
members of the unlawful assembly or as 
having assaulted him. Nahi Baksh 
lodged another first information the next 
day at5-p.mM. He named both Eradat 
and Rashid as being persons forming 
members of the unlawful assembly. It 


appears that on ‘the 30th May, 1923, 


Khairati filed a written complaint in 
Court and in this complaint he named 
seven persons as members of the unlaw- 
ful assembly. Amongst these persons 
Eradat and Rashid were not named. 
Khairati was examined as a witness on 
hehalf ofthe prosecution, he being pro- 
secution witness No. 6. Jn his deposition 
in Court as witness he names the other 
| does not name 
Eradat or Rashid. It has further been 
contended by the learned Counsel for the 
petitioners that so faras those two peti- 
tionars are concerned they did not form 
members of an uhlawful assembly with the 
common ohject of assaulting Khairati 
whieh was the charge framed against 
them. The learned Sub-Divisional Magis- 
trate in his judgment finds that Rashid 
joind the assault after Khairati had left 
the place. As regards Eradat he refers 
to the fact that he was not named in 
Khairati's first information and the find- 
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ing appears to be that Hradat Khan and 
Rashid Khan joined the unlawful as- 
sembly after Khairati had been assaulted 
and he (Khairati) bad left the place and 
when Nabi Bakhsh and others were being 
assaulted. Now, the charge as framed 
in the Court below was that all the peti- 
tioners formed members of an unlawful 
assembly the common object whereof 
wastoassault Khairati. Having regard 
to the evidence in the case and the find- 
ing arrived at by the learned Magistrate, 
itis clear that the charge cannot be sus- 
tained so far as Eradat and Rashid are 
concerned. They could not be members 
of an unlawful assembly the common 
objeet whereof was to assault Khairati 
when they did not turn up until after 
Khairati had been assaulted and had 
left the place, aud joined the assembly 
only when Nabi Bakhsh and others were 
assaulted. It is clear, therefore, that the 
conviction so far as Eradat and Rashid 
are concerned must be set aside. As re- 
gards the other petitioners there is: a 
clear finding that they along with several 
other members exceeding five in number 
did fórm an unlawful assembly with the 
common object of assaulting Khairati 
Khan and so far asthey are concerned I 
sae no reason to disturb the conviction 
or the sentence. | 

It appears that a counter-case was in- 
stituted by Ershad Khan one of the party 
of the petitioners against the complain 
ant and other persons which resulted in 
an acquittal. Both cases were tried simul- 
taneously and the learned Sub-Divisional 
Magistrate saysthat the two cases were 
so connected together that it was not pos- 
sible to discuss the one and leave out 
the other. It has, therefore, been argued 
by the learned Counsel for the petitioners 
that the trial hasheen bad in law on 
account of the two cases being tried 
simultaneously and the ‘facts proved in 
one ease being used as, evidence in the 
other case. As waslaid down in the case 
of Sahadev Ahir v. Emperor (1), the trial 
of two cross-cases of rioting and grievous 
hurt almost simultaneously but separately 
did not vitiate the trial unless peti- 
tioners can show some prejudice. In 


(1) 80, W, N. 344; 1 Cr, L. J, 199, 
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this particular case having regard to 
the findings of the learned Sessions 
Judge, I am unable to say that there 
has been any prejudice to the peti- 
tioners on account of such trial. As 
has been pointed out by the learned 
Sessions Judge the only result of the 
two cases being tried simultaneously has 
been that the learned Magistrate has 
examined the defence in more detail 
than he would have done otherwise. 
But this by itself does not show any pre- 
judice to the petitioners. 

It has next been contended that the 
petitioners Nos. 1,2 and 3 ought not to 
have been tried jointly with the peti- 
tioners Nos. 4 and 5 as petitioners 
Nos. 4 and 5 were not in any way 
concerned with the offence with which 
the petitioners Nos. 1, 2 and 3 have 
been charged. .As I have already stated 
the charge against all the five petitioners 
was the same being members of an un- 
lawful assembly with the common object 
of assaulting Khairati Khan. The peti- 
tioners Nos. 4 and 5 are now being 
acquitted because of the finding that 
they did not join the assembly until 
after the assault had already been 
committed upon Khairati and Khairati 
had left the place. There is no separate 
offence with which the first three peti- 
tioners have been charged as ean be 
distinguished from’ the charge against 
petitioners Nos. 4 and 5, and, therefore, 
there has been no error in the trial 
of all the five petitioners in a joint 
trial. I would, therefore, set aside the 
conviction and sentence so far as Eradat 
and Rashid are concerned and affirm 
the convietion and sentence so far as 


Shafayat, Ghani and Amjad are con- 
cerned. 
Z. K. + Conviction affirmed. 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 715 or 1923, 
December 10, 1923. 
Present:—Mr. Justice Moti Sagar. 
NANAK CHAND AND OTHERS— 
AccusED—-APPELLANTS 
versus 


EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 286, 
239, 342—Joinder of charges—Several persons 
defrauded by different accused on different occa- 
sions—Same transaction, what amounts to--Joint 
trial, legality of--Examination of accused, absence 
of—Itlegality. 

The provisions of section 342 of the Criminal 
Procedure Code as to the stage at which the 
examination of an accused person should take 
place are imperative, and an omission by the 
Court to examine an accused person in accord- 
ance with the provisions of the, section is an 
illegality which vitiates the entire proceedings. [p. 
798, col. 1.] 

Case-law discussed. | 

Though community of purpose and design and 
continuity of action are essential elements in 
determining whether or not a number of acts 
were so connected together as to form part of 
the same transaction, yet to constitute community 
of purpose the mere existence of some general 
purpose or design is not sufficient, the purpose 
in view must be something particular and de- 
finite. There can be no continuity of action where 
' each act is a completed act in itself and the 
original design is accomplished so far as that act 
is concerned, [p. 800, col. 1.] 

Choragudi Venkatadri v. Emperor, 5 Ind. Cas. 
847; 33 M. 502; (1910) M. W. N. 65; 7 M. L. T- 293; 
20 M. L. J. 220; 11 Cr. L. J. 258, relied oa. : 

Queen-Empress v. Fakirapa, 15 B. 491; 8 Ind. 
Dec. (N. 8.) 333, Emperor v. Shzrufalli, 27 B. 135; 
4 Bom. L. R. 930, Emperor v. Jethalal, 29 B. 449; 
7 Bom. L. R. 527; 2 Cr. L. J. 480 and Emperor v. 
Datto Hanmant Shahapurkar, 30 B. 49; T Bom. L. 
R. 633; 2 Cr. L. J. 578, referred to. 

The aecussd held out to various people at 
different times inducements of employment at 
handsome wages in a foreign country and defrauded 
them of large sums of money. They were 
jointly tried at one trial in respect of several of 
these frauds : 

Held, that each of , the, frauds was an 
offence complete in itself and that they could not 
be said to form part of one transaction and the 
joint trial was, therefore, illegal. [p. 799, col. 2.] 


Criminal appeal from the order of the 
Magistrate, First Class, Jullundur, with 
section 30 powers, dated the 18th of June, 
1923. 

Lala Badri Das, R. B., for the Appel- 
lant. 

Kanwar Dalip Singh, for the Govern- 
ment Advocate, for the Respondent. 

JUDGMENT.—In this case the five 
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appellants G. Mayya Das, Nanak Chand 
Hassan Lal, Gurdit Singh and Thakar 
Das have been jointly tried and con- 
victed by a section 30 Magistrate at 
Jullundur of an offence under section 
420 of the Indian Penal Code. G. 
Mayya Das has been sentenced to seven 
years’ rigorous imprisonment and a fine 
of Rs. 5,000 and the other accused have 
been sentenced to five years’ rigorous 
imprisonment and a fine of Rs. 1,000 
each. Against these convictions two 
Separate appeals have been preferred to 
this Court, one by G. Mayya Das 
through Dr. Gokal Chand Narang and 
the other a joint appeal by the re- 
maining four conviets through Lala 
Badri Das, Vakil, while Mr. Dalip Singh 
has appeared and addressed me on 
behalt of the Crown. 

The facts are fully stated in the 
judgment of the learned Trial Magis- 
trate, and it i$ not necessary to repeat 
them here at length. The accused are 
all residents of the Jullundur District 
except one Thakur Das who resides in 
the Kapurthala State.. The principal 
accused G. Mayya Das was a shipping 
agent at Bombay, and the others were 
either his assistants or his partners in 
business. The charge against the. 
accused is that they defrauded a large 
number of up-country people by holding 
out assurances to the effect that there 
was a great demand for labour in 
France and that they would secure’ 
employment on very handsome wages 
for each of such persons as would like 
to emigrate to that country. It is 
alleged that, misled by these assurances, 
a large number of persons expressed 
their willingness to go, and did ac- 
tually sail for France. It is further 
alleged that, in consideration of the 
promises so held out, the emigrants 
paid large sums of money to the accused 
which were considerably in ‘excess of 
their passage-money, hut that when they 
landed in France they found to their 
cost that they had been sent on ‘a fool’s 
errand, that there was no scope for 
employment for an Indian in that 
country, and that they had practically 
been cheated out of their monies by a 
gang of clever swindlers, They remain- 
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ed in Marseilles for a few days in 
search of employment, but when their 
attempts in this direction failed and 
their funds exhausted, they solicited 
the help of the British Counsul who was 
gracious enough to provide them with 
their passage monies, and to send them 
back to Bombay. On their return to 
Bombay, they went to the house of G. 
Mayya Das to demand an explanation 
of the frauds that had been practised 
upon them, but the latter, becoming 
apprehensive of violence at their hands, 
tried to run away and to leave the 
station. He was, however, not allowed 
to do so, and caught and eventually 
chalaned along with his other associates 
under section 420 of the Indian Penal 
Code. 
trial originally before a Magistrate at 
Bombay, but the case was subsequently 
transferred to the Jullundur District 
probably on the ground that the com- 
plainants and the accused were mostly 
residents of that district and also 
because it was thought that it would 
be easier for the. parties to produce 
evidence at Jullundur than at Bombay. 
The defence set up by the accused 
before the Trial Magistrate was that 
they had.held out no inducements, that 
‘the complainants had of their own 
accord gone to France in search of 
employment and that the monies which 
they had paid had been legitimately 
‘earned by them (the accused) in lieu 
of services rendered. The learned 
Magistrate came tothe conclusion that 
‘this defence was false and that the 
charge under section 420, Indian Penal 
Code, was fully established. 

In appeal the first contention raised 
by the learned Vakil for the appellants 
is that the trial is vitiated by reason 
of the fact thatthe Magistrate has not 
strictly complied with the provisions of 
section 342 of the Code of Criminal 
Procedure as to the examination of the 
accused persons at the conclusion of 
the case for the prosecution. It appears 
that in the present case 38 witnesses in 
all were produced on behalf of the pro- 
secution, out of which 19 only were 
examined before the statements of the 
accused were recorded, The remaining 
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19 witnesses were examined afterwards, 
and it is admitted that the accused 
were not generally questioned on the 
case at the close of the whole of the 
prosecution evidence. Now, section 342 
provides that for the “purpose of 
enabling the accused to explain any 
circumstances appearing in the evidence 
against him, the Court may, at any 
stage of any inquiry or trial, put such 
questions to bim as the Court considers 
necessary, and shall, for ‘the purpose 
aforesaid, question him generally on 
the case after the witnesses for the 
prosecution have been examined, and 
before he is called on for his defence." 
It is contended that the appellants have 
been serióusly prejudiced by the omis- 
sion of the Court to examine them in 
accordance with the provisions of the 
law contained in this section, and that 
the convictions on this ground are 
Reliance is placed in support 
of this contention on the cases reported 
as Ghulla v. Emperor (1), Mazahar Ali 
v. Emperor (2), Junmon Christian v. 
Emperor (3) and Byrne v. Emperor (4). 
Mr. Dalip Singh, on the other hand, 
contends that the Punjab cases are 
clearly distinguishable, while in the 
Calcutta cases the rule of law on this 
point appears to have been too widely 
stated. He argues that failure to apply 
correctly the provisions of section 342 
of the Criminal Procedure Code is not 
an illegality which entirely vitiates the 
trial, but a mere irregularity which 
may be condoned under the provisions 
of section 537, Criminal Procedure Code. 
It is pointed out that in the present 
case the appellants were given an 
opportunity at the conclusion of the 
trial to make a further statement; but 
that they declined to avail themselves 
of this opportunity. It is, therefore, 
urged that they have not in any way 
been prejudiced by the failure of the 


(1) 44 Ind. Cas. 184; 1 P.R. 1918 Cr; 19 Or, 
L. J. 280. 

(2) 71 Ind. Cas. 662; 50 C. 223; 36 C. L.J. 417; 
27 C. W. N. 99; 24 Cr. L. J. 198; (1923) A. I. R. (C) 
196. 

(3) 81 Ind. Cas. 319; 50 C. 308; (1923) A. L R. 
(0) 668; 25 Or. L. J. 799. 

(4) 81 Ind. Cas. 337; 4 L. 61; 1 P. W, R, 1923 Or 
(1924) A. I. R. (L.) 84; 25 Cr, L: J. 801, 
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Court to examine them at the proper 
stage, and that the convictions cannot, 
therefore, be set aside. I have given a 
most careful consideration to this matter 
and have examined a large number of 
authorities which have a bearing upon 
this question, and the conclusion at 
which I have arrived is that the con- 
tention of Lala Badri Das is sound and 
must prevail. .The principles of law now 
seem to be firmly established that the 
provisions of section 342 of the Code 
of Criminal Procedure as to the stage 
at which the examination of the accused 
should. take place are imperative, and 
that an omission by the Court to examine 
him in accordance with its provisions 
is an illegality which vitiates the entire 
proceedings. It is true that in the case 
reported as Ghulla v. Emperor (1), one of 
the accused persons was never examin- 
ed at any stage of the case at all, but 
the correctness of the principle that 
there is a duty imposed upon the Court 
by section 342 of the Code of Criminal 
Procedure to question the accused gener- 
ally on the case after all the witnesses for 
the prosecution have héen examined and 
before he is called on for his defence was 
never doubted; and it was laid down 
that the omission to perform such a 
duty must be presumed to have serious- 
ly prejudiced the accused, and neces- 
sitated a re-trial. In another Punjab case 
reported as Muhammad Bakhsh v. Em- 
peror (5), it was held by Sir William 
Chevis, J., that the procedure prescribed 
by section 342 of the Criminal Procedure 
Code is binding on the Courts, even in 
Summons-cases, and that failure to com- 
ply with its provisions is nota mere 
irregularity such as can be cured under 
section. 537 of the Code, but is an illegal- 
ity vitiating the trial. The same view 
was taken by a Bench of the Bombay 
High Court in a case reported as 
Fernandez v. Emperor (6), where it was 
laid down that the omission to examine 
the accused as required by section 342, 
Criminal Procedure Code, could not he 
condoned. In Tilak Gope v. Bhanya Ram 


65 Ind. Cas. 618; 23 Cr. L. J. 154, 4 L. Ld. 


» (5) 
(1992) A. I. R. (L.) 45. 
C : 59 M Cas. 129; 45. B. 672; 22 Bom. L. R. 


3040; 29 Cr. L. J. 17. 
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(7, Mr. Justice Bucknill held that an 
omission to examine the accused after 
the case for the prosecution has been 
closed or rather after all the witnesses 
for the prosecution have been examined 
is a fatal defect and cannot be cured by 
trying to bring into operation the provi- 
sions ofsection 537 of the Criminal Pro- 
cedure Code. Recently in In re Varisai 
Rowther (8, a Full Bench of the Madras 
High Court has laid down that the pro- 
vision in the latter part -of section 342 
(1 of the Criminal . Procedure Code 
directing the Court to question . the 
accused generally on the case is manda- 
tory and cannot merely be discretionary, 
and that failure to comply with the terms 
of the section is an illegality vitiating a 
trial and not a mere irregularity which 
can in a proper case be cured under sec- 
tion 537 of the Code. In Byrne v. Emperor 
(4) the facts were, no doubt, slightly 
different, but it was nowbere laid down 


‘by the learned Judge that under sec- 


tion 342 of the Criminal Procedure Code 
it was not obligatory on the Magistrate 
to examine the accused after all the 
witnesses for the prosecution had been 
examined. In that case the statement 
of the accused was recorded by the 
Magistrate before the charge was fram- 
ed but after all the witnesses for the: 
prosecution had been examined and 
cross-examined at considerable length. 
After the framing of.the charge most 
of the prosecution witnesses were recalled 
for further cross-examination under sec- 
tion 256, Criminal Procedure Code. At 
the termination of this cross-examina- 
tion the Magistrate proceeded to record 
the defence evidence without question- 
ing the aecused again. It was held that 
the provisions of section 342 of the 
Criminal Procedure Code had been sub- 
stantially complied with. and that even if 
they* were not, the irregularity was such 
as could be cured under section 537, 
Criminal Procedure Code. Itis obvious 
that this case fully supports the conten- 
tion that the provisions of section 342, 
Criminal Procedure Code, are mandatory 
` (T) G62 Ind. Cas. 870; 22 Cr. L. J. 598. i 
(8) 73 Ind. Cas. 163; 46 M. 449; 44 M. L. J. 567; 


17 L. W. 722; 32 M. L. T. 385; (1923) M. W. N. 477; 
(1923) A I. R (M.) 609; 24 Cr. L. J. 547 (8. B.). 
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and that if there has been a substantial 
compliance with those provisions, the 
trial is not vitiated. Mr. Dalip Singh 
has drawn my attention to a case reported 
as Bachu Chaube v. Emperor (9), and has 
contended that à contrary view as to the 
scope of this section was taken in that 
ease. That case, however, is clearly dis- 
tinguishable and cannot be accepted as 
an authority in support of the conten- 
tion put forward by the learned Counsel 
for the Crown. In that case the wit- 
nesses for the prosecution were examined 
in chief up to a certain date, and on 
that date the accused were questioned 
generally on the case by the Trying 
Magistrate under the' provisions of sec- 
tion 342 before they were called on 
for their defence. After that the wit- 
nesses for the prosecution were cross-exa- 
. mined and one witness a Head Constable 
was examined for the first time for the 
prosecution. The evidence which he gave 
was only to the effect that he. had arrest- 
ed the accused. Objection was taken 
that in examining the Head Constable 
after the statements of the accused had 
been taken, the’ Trying Magistrate had 
acted in contravention of the provisions 
of section 342, Criminal Procedure Code, 
and that the trial was consequently 
vitiated. The learned Judge held that 
the evidence given by the Constable was 
not very material and that the accused 
had not in any way been préjudiced by 
the failure of the Magistrate to examine 


them in accordance with the provisions. 


of section 342 of the Criminal Procedure 
Code. In the present case a large num- 
ber of witnesses whose evidence was 
very material for the prosecution were 
examined after the statements of the 
accused had been recorded, and no 
opportunity was given to the latter 
before they entered upon their defence 
to. explain: away the circumstances *to 
which the witnesses had subsequently 
deposed. In my opinion a vital rule of 
procedure was contravened, and the result 
of this contravention is that the entire 
proceedings are vitiated. 


(9) 71 Ind. Cas. 115; 45 A. 12 


5 4.124; 20 A. L. J. 874; 
(1923) A. I. R. (A.) 81; 24 Cr. L. J. 67. 
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The next question for consideration is 
whether the case should be sent back 
to the lower Court for a retrial. This 
necessitates a consideration also of the 
question as to whether the trial is or 
is not open to objection on the ground 
of multifariousness. Lala Badri Das 
contends that on the facts alleged by 
the prosecution, the accused were guilty 
of distinct offences and that under sec- 
tion 233 of the Criminal Procedure Code 
they ought to have been separately tried 
for each of those offences. He further 
argues that though it might possibly 
be said that the offences alleged to 
have been committed by the accused 
were of the same kind, they were not 
committed in one series of acts so con- 
nected together as to form the same 
transaction within the meaning of sec- 
tions 235 and 239, Criminal Procedure 
Code. His argument, in brief, is that 
a large number of persons, more than 
50 in number, are alleged to have been 
defrauded in consequence of certain in- 
ducements held out by different accused 
to different persons at different times, 
that each of these inducements was an 
offence complete in itself and not merely 
one of several offences so connected 
together as to form the same transaction, 
and that, therefore, the -joint trial of 
all the accused was illegal. He relies 
mainly in support of this connection on 
the ease of Choragudi Venkatadri v. 
Emperor (10) where the expression "same 
transaction " in section 235, Criminal 
Procedure Code, has been fully discuss- 
ed. Mr. Dalip Singh, on the other 
hand, argues that the acts complained 
of were só connected together by com- 
munity of criminal intent and continuity 
of action and purpose as to constitute 
one transaction, and that the accused 
could, therefore, legally be charged with 
and tried at one trial for every offence 
committed in such series of acts. After 
carefully considering the arguments of 
the learned Counsel on both sides, I am 
of opinion that the rule laid down in 
Choragudi Venkatadri v. Emperor (10) is 


(10) 5 Ind. Cas. 847; 33 M. 502 at p. 507; (1910) 
M. W.N.65; 7 M. L. T. 299; 20 M. L.J. 220; 11 


Or: L. J. 258. 
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the correct rule and should be followed. 
The facts in that case were very similar 
to those of the present case. A Provident 
Company was constituted . which was 
found, in fact, to be a bogus concern, 
its object from its very inception being 
to defraud the public and to swindle the 
unwary and ignorant. The accused, who 
were the Directors of the Provident 
Fund, were charged with having falsi- 
fied certain accounts, and with having 
cheated specific persons on different 
dates. They were jointly tried and con- 
victed. In appeal section 235, Criminal 
Procedure Code, was relied on by the 
Public Prosecutor, and it was contended 
that the several offences could be tried 
at one trial, inasmuch as they were com- 
mitted in one series of acts so connected 
together as to form the same transaction. 
This contention was not accepted by the 
learned Judges constituting the Bench, 
and it was laid down that though 
community: of purpose of design and 
continuity of action were essential 
elements in determining whether or not 
the number of acts were so connected 
together as to form part of the same 
transaction, yet to constitute community 
. of purpose the mere existence of some 
general purpose or design was not suf- 
ficient. It was observed by Abdur Rahim, 
J., that “the purpose in view must be 
something particular and definite such 
as where a man with the object of 
misappropriating a particular sum of 
money or of cheating a particular in- 
dividual of a certain amount falsifies 
books of account or forges a number 
of documents." It was further laid.down 
in this case that there was no continuity 
of action where each act was a completed 
act in itself and the original design 
accomplished so far as that act was 
concerned. In the present case, as in 
the Madras case, there is no definite 
allegation as to how the offences were con- 
nected together by community of criminal 
intent, nor can it be said that there was 
any continuity of action between one act 
of fraud and another. Each act of induce- 
ment held out by the accused was a 
completed act in itself, and the original 


design to defraud was accomplished as, 


soon as the particular person defrauded 
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had paid the money demanded of him 
and had agreed to emigrate to France 
as the result of the inducements held 
out to him. The Bombay decisions 
Empress v. Fakirapa (11), Emperor v. She- 
rufalli (12), Emperor v. Jethalal (18) and 
Emperor v. Datto Hanmant Shahapurkar 
(14), on which reliance has been placed, 
do not lay down any rule to the contrary, 
and have been fully considered by the 
learned Judges in the case reported as 
Chovagudi Venkatadri v. Emperor (10). 
In my opinion the trial was illegal on. 
the ground of misjoinder of charges, and 
no useful purpose will be served by 
sending the case back to the lower Court 
for a re-trial. 

I accept both the appeals, set aside 
the convictions and sentences and acquit 
the accused, 


Z. K. Appeals accepted. 
(11) 15 B. 491; 8 Ind. Dec. (x. s.) 333. 

(12) 27 B. 135; 4 Bom. L. R. 930. 

(13) 29 B. 449; 7 Bom. L. R. 527; 2 Or. L.J. 
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CALCUTTA HIGH COURT. 
FOURTH ORIGINAL CRIMINAL SESSIONS 
or THE HIGH Court. 

August 15, 1923. 
Present:—My. Justice Page. 
EMPEROR-—PROSECUTOR 
versis 

ALI MIRZA ANDOTHERS—AOCOUSED. . 

Penal Code (Act XLV of 1860), ss. 34, 397, 898, 
scope of—Dacoity—Dacoits armed with deadly 
weapons—“Offender” and “such offender,” meaning 
0f—8. 34, applicability of. 

Neither section 397 nor section 398 of the Penal 
Code creates an offence. The effect of these sec- 
tions is merely to limit the minimum of punish- 
ment which may be awarded if certain facts‘ are 
proved. [p. 801, col. 2.] , 

The intention of the Legislature in framing sec- 
iions 397 and 398 of the Penal Code, was that, 
while all persons who combine to commit robbery 
or dacoity are liable in respect of the substantive 
offence, any particular offender who is proved to 
have used or carried a deadly weapon shall receive 
a punishment not less than that specified in those 
two sections, [p. 801, col. 2.] 
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The terms “offender” and’.“such offender" in 
sections 397 and 498, denote those persons only who 
have -personally committed the acts therein describ- 
ed, and do not refer to other persons who in com- 
bination with such persons:have committed the 
offences of robbery:or:dacoity.. [p. 802, col. 1.] 

Quaen-Empress: v. Senta, 28 A. 404n.; A. W.N. 
(1899) 186, Emperor v. Nageshaar, 28 A. 404; A. W. 
N: (10065 6l; 3'Cr. LJ. 322 and In re Arunachella 


Tevan, 13-Tad. Cas: 282; 22 M; L. J. 186; 11 M: L.. 


T2208 (1912) M. WN, 35; :13 Cr: L. J. 42, relied on. 
Queen-Empress-v Makabir Tiwari, 21 A. 263; A. 
W.N. (1899) 76; 9 Ind. Dec: (s. 8) 876, Chatar 
Singhir. Emperor, 15 P: R- 1901 Cr. and Crown v. 
Mohnà;A06:P: R. 1901 Or:, dissented fiom. 


Section 34 of the-Penal Code: has no materiality - 
when: the--Court. is. considering. the meaning: of. 


ues 397. and 398 of the Code. [p. 801, col:- 25 
Mi: H: M. Bose, for the Crown.. 
JUDGMENT:—In. ordér.to déter- 


mihe.what charges shall be left’ to. the. 


Jury, itis incumbent upon me to construe 
sections’ 397 and-398' of the Indian. Penal 
Codé: 


meaning: of" ‘these sections, 
Because’ of ‘the.general importance of. the 


question, but. also because there is. no. 


decision'as.tó the. construetion.of either 
of’ these sections by. the. Calcutta High 


Court. whiléthere. have. been conflicting. 


decisions in other High Courts in India. . 


THe: isstie.is. whether in sections 397° 


and 398" the words- “the offender” and 
“sich offender”” réfer.tó all persons who 


combine to commit the specified’ offences, . 
or’whether they refer. to. those persons: 


only who are proved actually to have 
“used,” or to have been “armed with,” 
deadly weapons. 
The former view received the support 


of the Allahabad’ High Court in 1899. 


in the case. of the Queen-Emwpress v. 
Mühabir Tiwari. (1). The. decision in 
that’ case was followed in two cases: by 
the -Punjah Chief'Court, Chatar Singh v. 
Emperor (2) and Crown v. Mohna (3). On 
the other: hand,.the latter. view was held 
to denote the true meaning. of these 
words in the Queen-Empress v. Senta (4). 
This:.case was followed in 1906 by the 


Allaliabad High Court inthe case of 


Emperor v. Nageshwar (5), and also in 


(1} :21 A. 263; As. W. N. (1899). 76; 9 Ind. Dec. 
(3. 8-816. i z 
m. 15 P. R. 1901 Cr. 
" 16'P. R: 1901 Cr. 
(4) 28^A: 40£n.; A. W. N. (1899) 186. 
(9). 28A, 404; A. W. N. (1906) 61; 3 Or. L, J. 322, 


àl 
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1911 by the Madras High Court in the 
case of In re Arunachella Tevan (6). 

In my opinion, the latter view is the: 
correct one. Neither section 397 nor 
section 398 creates an offence. The 
effect of these sections is merely to limit 
the minimum of punishment which may 
be awarded if certain facts are proved. 
The Allahabad High Court‘in the ease 
which was decided in 1899, appear: to 
have thought’ that it was incumbent upon 
them, having regard to the- provisions 
of section 34 of the Indian . Penal Code, 
to: construe “offender” in sections 397 
and 398 to mean all those persons who 


-combine to'commit the specified offénee 


in the course of which deadly weapons 
by one or-more'of such persons are used 
or carried. But with great respect to the 
learned Judges who decided that case, 
in my opinion, section 34 has no materi- 
ality when the Courtis construing the 
meaning of sections 397.and 398. It is, 
of course;. abundantly, clear. that any 
person whois a member of a combina- 
tion under section 34: which commits 
one of the offences specified in section 
392 orin section 395 is equally liable, 
if he is present, whether he personally 
perpetrates an act of violence or. not. 
Section 34; for the purpose of determin- 
ing the offénce' which is created, is to 
be read’ with sections 392 and’ 395. 
But, in my opinion, this section is not 


: relevant when the- Court is: considering 


the meaning of section 397 or section 
398. In my opinion, the intention of the 
Legislature in framing sections 397 and 
398, as indeed appears from the words 
used therein, was"that, while all persons 
who combine to .commit robbery or 
dacoity are: liable in respect-of the sub- 
stantive offence, any particular offender 
who is proved to have used or carried a 
deadly weapon shall receive a punish- 
ment not less. than. that. Saide in 
those two sections: 


For these reasons, in my opinion, 
the true construction to be put upon 
these sections is that which. was. found 
to be the correct construction by the 
Allahabad High Court in Queen-Empress 


(6) 18 Ind. Cas. 282; 22 M. Ud 186; 11M, L. T, 
20; (1912) M. W. N, 35; 13 Cr. L, J; 42, 
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v. Senta (4), Emperor v. Nageshwar (5), 
and by: the Madras High Court in 
Inre Arunachella Tevan (6) and I am 
not prepared to follow the decision of 
the Allahabad High Court in Queen- 
Empress v. Mahabir Tiwari (1, or the 
two.cases decided by the Chief Court 


of the Punjab reported in the Punjab. 


Records of 1901. I hold, therefore, that 
the terms “ offender” and “ such offend- 
er" in sections 397 and 398, denote 
those persons only who have personally 
-committed the acts therein described, 
and do not refer to other persons who 
in combination with such persons have 
‘committed the offences of robbery or 
dacoity, 


Z. K. Order accordingly. 


‘OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REFERENCE No. 8 or 1924. 
April 29, 1924. 
Present:—Mr. Wazir Hasan, J. C. 
EMPEROR-—APPLICANT 

i versus 

‘JAGDAMBA SINGH AND OTHERS— 

OrrosiTE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 437 
—Order of  discharge—BF'urther inquiry, when 
desirable. 

The High Court will not asa rule order further 
inquiry after an order of discharge is made, 
' unless, the order of discharge is manifestly 
perverse or foolish or based upon an obviously 
incomplete record of evidence. The mere fact 
that it might hold a different view of the evidence 
and of the probabilities of the case, will not justify 
interference. [[p. £03, col. 1.].] 


Emperor v. Kiru, ll Ind. Cas. 132; 10 P.R. 
» 1911 Ox; 24 P. W. R.1911 Cr; 12 Cr. L.J. 364; 
905 P. L. R.. 1911, Kishen Chand v. Emperor, 57 
Ind. Cus. 91; 21 Or, L. J. 571; 2 U. P. L. R. (L.) 151; 
140 P. L. R. 1920, Chandan v. Kallu, 9 Ind. Cas. 
271, 8 A, L. J.45; 12 Cr. L. J. 45, and Bindeshri 
Dube v. Emperor, 59 Ind. Cas. 193; 18 A. L. J. 1135; 
2 U. P. L, R. (A) 374; 22 Cr. L. J. 49, referred to. 
Reference by the District Magistrate, 
Unao:z cso 5 
The: Government Pleader, for the 
Crown. . ^' 
Mr.:S- M. Ahmad, for the Accused. 
ORDER.—This is a Reference by 
the District ‘Magaistrate of Unao under 
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ihe revisionalsections of the Code of 


‘Criminal Procedure and 1 am required 


io deal with, the 
tion 439 of that Code. 

Jagdamba Singh, Devi Sahai and 
Desraj Singh were called upon to show 
cause why they should not be ordered 
to furnish security for their good þe- 
haviour for a term of one year in & 
personal bond of Rs. 100 with two sure- 
ties each in thelike amount. In pur- 
suance of the notice thus issued on 
these persons, a Magistrate of the First 
Class exercising jurisdiction at Unao ` 
entered into the inquiry as to the truth' 


case under sec- 


_of the information undér section 117 


of the Code of Criminal Procedure and 
finally, under section. 119 of the same 
Code discharged the three persons 
mentioned above. The learned District 
Magistrate now asks this Court to set. 
aside the order of discharge and either. 
convict the accused under section 118 
of the Code of Criminal Procedure, or 
pass an order for a further inquiry.. 

I am not disposed to do either of the. 
two things. The Trial Court has con- 
sidered the whole of the evidence 
produced by the prosecution in support 
of the charge laid against the accused.. 
In respect of some of the witnesses it. 
has ‘come, to the conclusion that they 
gave’ no grounds for their opinion as. 
to the conduct of the accused. As. 
regards the others it is not prepared. 
to accept their testimony as wholly. 
reliable and finally it is of opinion 
that some of them do nothing more, 
than set forth their suspicion as against 
the ‘accused. On these grounds’ it 
passed the order of discharge now under 
consideration. The learned District 
Magistrate in his Order of Reference takes 
a different view of the evidence on 
which the prosecution relied. All that 
I need say is that the view taken by 


. the learned Magistrate is perhaps more 


reasonable than the one taken by the Trial 


. Court. At the same time I am not pre-' 


pared to say that the opinion formed by 
the latter Court iseither perverse or even 
unreasonable. The principle upon which ' 
the Court of Revision has invariably 
acted in such.cases has more than once 
been stated in the. decisions of the 
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several High Courts in India. Recently 
a Full Bench of the former Chief Court 
of the Punjab in the case of Emperor 
v. Kiru (1) laid down the - proposition 
that a further inquiry after discharge 
is improper unless the order of dischage, 
was manifestly perverse or foolish or 
was based on a record of evidence 
. which was obviously incomplete. This 
was reiterated by Sir Shadi Lal, Chief 
Justice of the Punjab High Court, in 
the case of Kishan. Chand v. Emperor (2). 
In the Allahabad High Court, Griffin, 
J., said that where the nature of the 
case is such that the Courts are liable 
to take different views of the evidence 
and of the probabilities of the case, 
the case is not one which calls for any 
further inquiry under section 437 of the 
Code of Criminal Procedure—Chandan v. 
Kallu (3). The same High Court again 
acted on the same principle in the case of 
Bindeshri Dube v. Emperor (4). On these 
grounds I decline interference. The 
papers will be returned. 

.G. H. Reference rejécted. 


(1) 11 Ind. Cas. 132; 10 P. R. 1911 Or; 24 P. W. 
31. 1911 Cr; 12 Cr. L. J. 384; 205 P. L. R. 1911. 

(2) 57 Ind, Cas. 91; 21 Or. L. J. 571; 2 U. P. L. R 
(L) 151; 140 P. L R. 1920. 

(8 Vind.. Cos. 274; SA. L. J. 45; 12 Cr. 
J. 45, 

(4) 59 Ind, Cas. 193; 18 A. L. J. 1135; 2 U. P. L. 
R. (À.) 374; 22 Cr. L. J. 49. 


CALCUTTA HIGH COURT. 
Jury REFERENCE No. 45 or 1923. 
August 17, 1923. 

Present: —Mr. Justice Suhr awardy and 
. Mr. Justice Cuming. 

EMPEROR—ProsxcuTor 
- versus 

: NABAB ALI SARKAR—Accuszp. 

Evidence Act (I of 1872 
eedure ‘Code (Act V of 1908), O. XVIII, r. 5— 
Criminal proceedings against witness—Deposition 
not: read over to witness, 
evidence, whether admissible. 

| The omission to read over the deposition of a 
witness to him as provided by. O. XVIII, r. 5, 
of the Civil Procedure Code, makes the record 
of, the deposition inadmissible in any criminal 


# * . 
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a rent suit, 


. of Dacca and others, 


~ ment. 


admissibility of—Oral ` 
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proceedings against him, and section 
Evidence “Act bars the admission of oral evidences, 
in such a case, to prove ths contents of the 
deposition. [p. 807, col. 2.] 

Case-law discussed. 


Jury reference made by the Assistant 


91 of the 


Sessions Judge, Mymensingh, dated the; 


7th June, 1923. 
Babu Suresh Chandra Taluqdar, 
the Crown. 
Babus Dasarathy . Sanyal Binoy K umar 
Ghose, for the Accused. Lae 
JUDGMENT. me 


for: 


Suhrawardy, J.—This is a Refer-^ 


ence under section 307 of the Criminal 
Procedure Code by the Assistant Sés- 


sions Judge of Mymensingh hecause he 
found himself in disagreement with the - 
unanimous verdict of acquittal returned : 


by the Jury in this casein which the 
accused Nabab Ali 


Sarkar was prose- 


cuted and tried under section 466 of: 


the Penal Code. 
the prosecution is based are these. 
No. 668 of 1922, of. the 
Third Munsifs Court at Tangail, 


The facts on. which: 
In^ 


in^ 


which the plaintiffs, who were the Nawab.: 


ant, Yarat Sheikh, for 


sued tthe defend- 
arrears of rent; - 


the defendant, Yarat Sheikh, filed some ' 


> dakhilas along with his written state- 
That was'on* 
Me the 27th January 1923. . After. some ad- . 
`. journmeníts, 
^ plaintiffs, 


ment pleading payment. 


at the 
the suit 


.instance of 


unnecessarily harassed by the 
On that the Munsif took: up 


who was the plaintiff's tehsildar, and was 


z 


the : 
was specially fixed | 
' for hearing on the 6th March 1923. On: 
‘that date, the defendant's Pleader repre- - 
: sented to the Munsif that his client was 
^ being 
' plaintiffs. 
' the case for hearing, went through the : 
> written statement, looked into the rent" 
receipts, roughly calculated the amounts - 
“ which “they represented in the aggregate, - 
and. found that the total amounted nearly | 
: to that mentioned in the written state- | 
He, however, had to adjourn the : 
' case on the plaintiffs’ prayer to: 18th -: 


- March 1923. On that date the. accused,.- 
, ss. $0, 91—Civil Pro- - 


or 


conducting the rent suit on behalf of the : 


plaintiffs, filed his Aajira in Court-for the | 
: first time, and the case wastaken "n. 


On : 


looking into the record, the Munsif dis- : 


i covered that the dakhilas examined by 
| him just a weék before and the firist. or. 


NA 


‘erased! and/a'cróss mark*put therein : 
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the list of. documents, with which they 
had heen” filed, were not on the record. 
He then 'called for an explanation from- 


. his officers, and ordered them to make a 


thorough'se&reh, and: thé case was: ad- 
journed till the: next" day.. On the^next' 
day the documents were not recovered 
and the cabe-was-again- adjourned till the 
19th March, and the search continued. 
On:thé! morning of thé'19th:Mareh;.a 
elerk, Osman "Alii. who had been"in: 
charge of the récords of reiif-suits, came 
to offiée beforé-the' Court hours; and 
found the missing papers ‘below the'table' 
ofthe sheristadar. :He reported the- mati 
tér to. the- Münsif. when: he came, and 
made-over the-entire record to him. The 
suit-was-thén taken up for‘hearing: The 
Munsif-found that the dükhila, ‘dated the- 
llth- Agrahyam- 1327 BŞ. Exhibit lin the 
preserit»case; had beén altered in matérial- 
parts> namely; : thé amount entered in: 
the columiy of- hal (current! year) was’ 
in 
the colum of: bakeya (arrears), ps 
amount of* money’ was’ changed "both. i 


figurés andin- letters; and’ there- d 


ant's' 


similar “alterations i in’ the eolumn of* totàl 
both in‘figtres‘and:in: letters. These al- 
terations:were also: hoticed by ‘the defend- 
Pleàdér' Babu-.Lalit' Ohan'dra:- 
Dhar,P. W. No’2. At the“hearing‘of that 
suit, the accused: Nabab Ali examined : 


himself 85^ a witness ‘on: behalf'of' the: 


D 


plaintiffs, and “said in his'examination-in- 
chief-that nothing was paid ‘by the” de: 
fendant on account" of: reñ$ and- cesses: 
for ‘the period" in suit; and" in- his’ cross- 
examination}: che said‘that the-dakhild Was 
in-his handwriting: and that the correc- 
tions-made «therein werte: also in his hand-~ 
writing: Hé'alsó admitted that he had- 
erased some figures that “were entered: in. 
the: hal column through mistake; and that 
he-also put a cross“ mark^ on` the erased ’ 
portion. He-fither’déposéd-that‘he did: 
all this before hie granted the dakhila to: 
ihe tenant. Theréupon} the Munsif drew’ 
up- proceedings : against” the. accused. 

under section 476: of ther Oritninal: Pro-- 
cedure’ Code, and ordered his prosecütion 
under section 466’ of: the: Indian Penal’ 
Code. 

‘At the trial in the Sessions" Court, thes 
' evidence™ adduced by: the’ prosecütion 
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consisted of that of the Munsif who spoke: 
to all the circumstances I have-mentidned' 
above: The Pleader for the- defendant’ 
im the: rent suit, Babu Lalit’ Churder’ 
Dhur; was also exaniinéd:-and'-he' support! 
ed the Munsif im all’ the’ particulars: 
given by-yhim: The Bencli' clerk'-of thë 
Third Munsif's Court at'Tangail‘and tlie” 
clerk, Osman Ali, who was in’ chargé“ of . 
the records of: rent: suits weré-also ext 
amined. - The-aecused: in: his gtaternient- 
in the Sessions Court said,“ defendant's: 
Pleader'asked re? whether- the: dakhila! 
was in my. handwriting: The? deféind- 
ant's Pleader’ put’ to" me “this? question” 
keeping: the dakhila in his hand: I. then 
said “it looks like my handwriting. Tho 
said: Pleadér showing. me- a ‘- scored? 
through- place-in the dadhálaz adke'd'* nie 
‘who has'dóne it^ T, in'reply:tó"this; sud; 
‘as the-dakhila is'ih - my: handwriting: if 
is not ‘unlikely that the scoring may heot: 
mine; In fact;. the’ dakhila." was^ not’ 
scoréd through’ by: me” 

On this evidence! it- is’ argued bythe” 
learned Vakil,who'appears for the Crówh, 
that the accused ought tó have been held 
guilty:. Tam not'suré‘what* would “have, 
been’ the result: if the: proséciitioni, hàd’ 
suċċeeđed in proving all the facts‘alleged. 
by. it. But an objection: ds'takén by" the^ 
learned Vakil for the accused that the“ 
deposition’ ‘of the aceused, ‘in’ the? rett- 
suit, in which he admittéd ‘having . madé’ » 
the alterations, is not admissible in evi- 
` dence. Clearly, the case rests upon the 
question of the admissibility of this 
piece of evidence. T have no reason to 
disbelieve that when the dakhila was 
filed there were no alterations in it, but 
subsequently, whet it was" revoweréd, it 
- was foilhd that it' had beei materially 
altered so as tó makeé'it"spe&k- differently - 
to what'it’ originally: sighifiéd? namely; 
whereas, whenthe: Munti and tlie defend- 
ants Pleüder-e&ümiinéd- it^ it' showed 
that the rent clairiéd^ had. been paid, 
whentit" wag'next'exantimed" at the* hêar- 
ing; it was found - thatit- supported” the 
plaintiff s case entirely.- Now, to ‘connect’ 
the: accused- with: the alteration’s® that - 
appear on the documént;"it is*inciimbent® 
on the prosecution to prove’ that” thé ` al- 
terations were: made by him. Of course,’ 
the- prosecution has not been- able* to 
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. prove that-fact directly; but :it.relies on- 
: the admission.made by. the.accused in his 
deposition :-before.the ,Munsif that he 
‘had made.the alterations; though at the 
.game:time. he :said that : the alterations 
«were made- before the:dakhila was issued. 
*That.being. so, it is necessary. to.examine 
“the question wv 'hether: the ..deposition. of 
-the accused in: the rent: suit. can be used . 
‚as evidence.in the.present case. 
The Munsif, Babu Pankajnath < Gupta, 
-is the first..witness inu this case. .In ‘his 
«deposition. before the Committing Magis- 
- trate, received in „evidence -in - the. ‘Ses- 
‘sions Court.under.section “288 of the 
'Cxirninial : "Procedure: Code, the.witness 
«said “tthe deposition;".. meaning the de- 
position.of the accused Nabab Ali :.taken 
tho the rent suit,‘ was. not -read , over «to 
«the witness, -meaning the: accused: Nabab 
«Ali! + “Ehad no other. evidence: besides his , 
admission: to. connect the accused with 
ithe, erasure.’ “The; Beneh clerk .of- the 
Mungit; i in his examination in : the .Ses- 
sions Court, said.: : “The. evidence.given 
by Nabab«Aliin that. rent. -Suit,.wás. not 


„read-out < to: him." «It is,. therefore, . ad- ` 


:qnitted. by the prosecution that the .de- 
«position which.is sought to..be used in 
this. case, was not. read over: to the .ac- 
..eused. : Order: XVIII;r 5, of the Code of . 
- Civil Procedure, lays down that “in, cases 
-in which -an appeal is allowed “LI may 
-mention here'that in this ease the value 


- of the suit-was above. Rs. .50 and, there- 


- fore,- an..appeal lay-under the Jaw “the 
a evidence. of.each: witness shall: be taken 
down in writing, inithe-.language of the 
Court . : ahd,when completed, 
shall be-read.over in the presence of the . 
-Judge-and.of the witness, and the Judge 
„shally if necessary, correct ‘the same, and 
shall-sign it." As the. section stands; it 


provides ‘that it is necessary that the “de 


position of a witness, in.order to bind him 
- to the statement recorded therein, should 
þe- read over: to him. “The question 
whether «this .provision of the law is 
merely directory or mandatory, has been 
considered. in-very many ‘cases. Almost 
all those cases were cases in which ‘the 
accused was ‘prosecuted for perjury, and 
_it was attempted to prove his statement 
‘in order to establish -the . charge : against 


him, Inthe majority of the.cases that ` 
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shave been. placed, before us, it has- tean 
„held that.a ‘deposition which was not 
-read over to the accused or was not taken 
.down in compliance with the provisions 
of O: XVIII, r.-5, of the Civil | Procedure 
‘Code, “which are similar to those of 
.section.360 .of the Criminial Procedure 
: Gode,..cannot.he admitted in evidence. 
It is not necessary to refer to all 
athe .cases. The „earliest case on >this 
.point.to.which. our attention. has been 
drawn, .is .the case.of In ve Maya- 
deb Gossami (1). :In.that case, the de- 
position. was . given in Assamese and 
“the Judge recorded it in. English, on 
-the translation of.the sheristadar, and 
zit was not. read.over to the witness, or 
-translated. ;The.learned Judges (Cun- 
ningham and Maclean, JJ.) held that the 
-informalities which took place in re- 
cording the. accused's deposition rendered 
«the record. of ‘his evidence inadmissi- 
“ble; and,-in the. course of their.judg- 
-ment, they observed. “Sections .182 and 
+183,” corresponding to O. XVII, r.5 
„of the. present: Code, "applied to the 
&ccused's:deposition,.and those sections 
„not having been . complied with, the 
record is inadmissible.” No reservation 
was made there as to the admissibility 
of deposition so informally recorded 
.in other .procsedings than proceedings 
under section 193 of the Penal Code, 
‘A document vitiated by tho informali- 
ties referred to in that ease, was con- 
. Sidered to be inadmissible in evidence. 
";'To the same effect. is, the case of Mo- 
hendra Nath Misser v. Emperor (2). The 
facts of that case are very much similar 
to those of the present case,.and the 
:learned Judges (Geidt and Woodroffe, 
JJ. ) observed: - “In the present case it 
is admitted that- the deposition was.not 
‘taken in accordance with law as it 
was not taken .in' accordance with 
the provisions of section 360 of the 
Criminal Procedure Code in that it was 
not read over to the witness in the 
presence of the accused or his Pleader. 
It follows, therefore, that the deposition 
is not admissible in evidence and there 
has been no legal proof that the peti- 


Q 6 C. 762; 8C. L. R. 292; 3Ind. Dee. (s.s) 
(2)  O. W, N. 845; 8 Or, L, J. 116, 
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:tioner made. the false statements which 
he is charged with having made.” They 
. relied upon. the case of Kamatchi- 
‘nathan Chetty v. Emperor (3). 
. was followed in Emperor v. Jogendra 
Nath Ghose (4). The case of Emperor v. 
«Jogendra Nath Ghose (4) is a case which, 
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. record as.it stands that the deposition 


'This ease . 


. we.are called upon to decide 
. present case. 


.it. may be-said, has taken an. extreme : 


.view in the matter. 
«happened was this: after the deposition 


In that case what .- 


.Gf the accused’ had been recorded, the , 


- record was handed. over to him. He 
-then' proceeded to read it over himself. 


.of the appellant was not in fact read 


over to him as the Code requires." 
That case, therefore, is no ‘authority for 
the determination of.the question which 
in . the 
With regard to the. pro- 
visions of O.. XVIII, r. “5, of the Code 
of Civil Procedure being directory, as 
pointed .out by the learned : Judge in 
that case, reference may be made to 


‘the case of Jyotish Chandra’ Mukherjee 


. The learned. Judges were of opinion - 
: with a prosecution: for forgery. ‚There 
. the learned. Chief Justice Sir Lawrence 


:that.it was not 2 sufficient compliance 
‘with « the^. provisions. of section 360, 
* sub-section (1), of the. Criminal Procedure 
-. Code, inasmuch as the sub-section 
: quired that the evidence should be read 
- over in the presence, that is, in the 
hearing of.the accused, 


TỌ“; 


v. Emperor (6) in which this question: 
came to be considered in connection 


Jenkins laid down .the law on’ this 
point.as follows: "In the course of the 


. trial, Mr. Morton, on behalf of the Crown, 


in order that . 


- the accused should have.an opportunity . 


- of correcting any mistake. in it: It is 
‘not necessary for.us to go as far as 
< that. 
. present case is stronger than.that case, 


asked. that. the evidence given by. a 
witness should be read over: to: him in 
the presence of the accused or “his 


: Pleader as provided by section 360.. To 


Itis enought to remark that the . 


-because in the present case, the deposition’ - 


: Was not only. not read over to the. 


witness: but it is not even suggested 
` that. the witness. himself. read it over. 
_A somewhat discordant note has been 
: struck in two:later cases. In the case 
.of Elahi Baksh Kazi v.Emperor (5). Mr. 
. Justice . Richardson expressed his 
-'opinion that the: “ provision requiring a 
! deposition to be read over to a witness, 
. was.in its nature. directory, and that 


this the learned Judge replied that it 
would involve & great waste of time. 
He then said 'the section seems to me 
directory and not obligatory. If the 
witness detectsa mistake, he can come 
back and say so: . Thisis the universal 
practice in Sessions Courts.'............. sss. 


'I do not agree with tliis view, for the 


custom indicated by the learned, Judge, 


‘cannot alter the plain words of the l 


if it were not complied with in a parti- . 


: eülar ease, the deposition, while it 
. might perhaps lose the benefit of sec- 
. tion 80'of tho; Evidence Act; might 
still. be. proved in some other way.” 
: After expounding this view with re- 
ference to the provisions of 
Procedure Code and the Evidence Aet, 


. the learned Judge observed: "But it 
is not necessary to determine - this 
. question in the present case, - because 


“the learned Pleader for the appellant 
has not been able to satisfy me on the 


(3) 28 M. 308; 2 Cr. L. J. 756. 

(4) 24Ind. Cas. 571; 42 C. 240; 18 C. W. N. 1212; 
15 Cx. L d. eee 
© (845 Ind. Cas. 258; 45 ©. 825; 27 C. in J, 377; 
29 C, W. N. £46; 19. Cr. L. J. 498.. N 


the Civil 


Act. Mr. Morton’s application was right, 
and if, as has been represented to us, 
that section is disregarded in, practice, 
then I have no hesitation „in saying 
that the practice is erroneous . 
But such a departure from, the- terms 
of the Crimial Procedure.Code might 
lead to considerable embarrassment and 
place a serious impediment.in the pro- 
per administration of justice, for there 
are cases in which it has been held 
that, for the purposes of a prosecu- 
tion on the ground of perjury, depositions 
to which the procedure laid down in 
section 360.has not been applied, can- 
not be properly used. J, therefore, trust 
that, if the practice exists, it will be 
discontinued in deference to the clear 
direction of section 360 of the Criminal 
Procedure, Code." The next case in 
(6) 4 Ind. Cas. 416; 56.C.. 9555. 1 C. W. N. 82; 10 
or Ti, d. SSL. Da € i X" S 
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which a different view was expressed 
by the same learned Judge is the case 
of Ramesh Chandra Das v. Emperor (7), 
in which almost all the previous cases on 
the point have been cited and examined 
critically. In that case the facts were 
that the evidence was taken down by 
the Judge in English, the language of the 
Court, and was signed by the Judge; 
but inasmuch as the deponent under- 
stood English, his evidence was not 
read over to him but he readit over 
himself, and at the end, there was the 
‘following note initialled by the Judge 
“Read over by the witness himself and 
admitted to be correct.” There was 
also a signature which might have been 
that of the deponent. The whole irregu- 
larity in that case, if there 
irregularity, consisted in the fact that 
.the deposition. was read over by the 
witness himself instead of its being 
read over to him as the law requires. 
That is a case in which the view ex- 
pressed by the learned Judges, could 
. be supported without questioning the 
-correctness of the previous decisions 
that an omission to comply with the 
requirements of O. XVIII r. 5, of the Civil 
Procedure Code, or section 360 of the 
‘Criminal Procedure Code would make 
the document inadmissible. There is no 
‘case which has been placed before us 
dealing directly with the point which 
we have been called upon to decide, 
.namely, where there is direct evidence 
to show that the deposition was not read 
over to a witness, whether that deposition 
can be used as evidence in any subse- 
quent prosecution against him. The real 
question turns upon the meaning of the 
- words “taken in accordance with law" 
‘that occur insection 80 of the Evidence 
Act. In my opinion, it would be danger- 
ous to lay down as a proposition of law 
that where the provisions of O.. XVII, 


. r. 9, of the Civil Procedure Code, have not . 


`- been fully complied with, which provi- 
sions are, it seems tome, a valuable 
safeguard against any errorcreeping into 
the record, it would be permissible, to 
prosecute a witness on his previous state- 
. ment thus informally recorded, and to 
z (7) 50 Ird. Cas. 6602; 45 O. 835; 23 C, W. N. 661; 
29 0.1.4. 513; 20 Cr. L. J. 324, |, 
e 
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supplement such omission by means of 
extrinsic evidence. At the same time, I 
feel that every departure from the letter 
ofthe law not offending against the spirit 
of it, should not derogate from the 
evidentiary value.of a record of Court. 
Itis incumbent that the deposition of 
a witness should be taken down in writ- 
ing and, if that writing is on account of 
material informalities inadmissible- in 
evidence, section 91 of the Evidence Act 
apparently would har any oral evidence to 
supplomcnt the evidence with reference 
to that document. In this case itis not 
necessary for me to discuss what irregula- 
rities in observing the procedure laid down 
by the law would makea record inadmis- 
But I am of opinion 
that the omission to read over the deposi- 
tion of a witness to him as provided by 
the law would make the record of it in- 


‘admissible in a prosecution against him. 


In this case it has been attempted to prove, 
through the Munsif and the Pleader for 
the defendant in the rent suit, that the 
accused did make the statement which 
appears in his recorded depositions. In 
my opinion that evidence could not be 
received, and conceding that it could he 


‘received, I do not think that much value 


should be attached to it. After the lapse 
of such a length of time, it is not possible 
that the witnesses should remember the 
exact words used by the accused, and it 
is just possible that the accused said in 
his deposition, what he alleges in his state- 
mentin the Sessions Court in this case, 
namely, that he thought that the altera- 
tions might have been made by him 
because the dakhila was written by him. 
In any eventitcannot besaid that the 
Jury were wrong in regarding the record 
of the deposition of the accused as of 
doubtful accuracy, and in giving the 
benefit of such doubt to him. In.this 
view of the matter I hold that the verdict 
ofthe Juryis right and should be main- 
tained. The reference is, therefore, 
refused, the verdict of the Jury upheld 
and the accused Nabab Ali Sarkar 
acquitted and discharged. 

Cuming, J.—I agree. Ionly desire 
to add a few words to what has fallen from 
my learned brother, Mr. Justice Suhra- 


-wardy, . It was sought to connect the pre~ 
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sent. accused with the offence of.forgery 


with which he had been charged by prov- 
ing against him the statement which was 
made by.him in his deposition before the 
Munsif in the rent suit. Mr. Sanyal, who 
appears for the accused person, has.con- 
tended. that this deposition is inadmis- 
sible in evidence because it was not read 
‘over to the accused person when he made 
the statement in accordance with the 
provisions of O. XVIIT, r. 5, of the. Civil 
Procedure.Code. Mr. Sanyal. has further 
contended that no other evidence is admis- 


sible of the statement made by the accus- . 


ed. in the Munif’s Court. His contention 
is correct. Ithas been laid down in the 
case of Empress v. Mayadeb.-Gossami (1) 
that the omission to comply with the 


-provisions of section 182 (O. XVIII, r. 5, . 


of the present. Code), of reading over the 
-deposition to the witness would render 
that statement inadmissible. in evidence ; 
and this: ruling has never been departed 
from in this Court. The same principle 
was followed in. the cease: of Mohendra 
Nath Misser. v. Emperor (2) where. it was 
held that as the deposition of the witness 
recorded under section 360 of the Criminal 
‘Procedure’ Code had not been read over 
to him, as required by law, the.deposi- 
tion was inadmissible in evidence. The 
,same principle is-affirmed in Emperor v. 
‚Jogendra Nath Ghose (4) and Kamatchi- 
‘nathan Chetty v. Emperor (8). These cases 
were no. doubt under section 360 of the 
. Criminal Procedure Code, but the princi- 
„pleis clearly the same. The reason-for the 
principle is obvious. It is not only a 
question of the compliance with a certain 
. provision of the law. It would be mani- 
.festly unfair and inequitable to use such 
: statements. against a person unless they 
“had been read over to him, and he had 
an opportunity of seeing whether what 
:has been recorded ‘correctly .represents 
‘what be- said. The ruling referred:.to in 
. Elahi Baksh.Kazi v. Emperor (5) no doubt 
seems to throw some doubt on the correct- 
ness of the former rulings, but the actual 
point did not haveto be decided in that 
case, and so the remarks of the learned 
Judges must -be considered as obiter 
- dicta. : 
‘ea K. Reference refused; 
Verdict of Jury upheld. 
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OUDH JUDICIAL.. COMMIS- 
SIONER'S.COURT. | 
CRIMINAL APPEAL.NO. .240: or 1924. 
April'23,1924. —— 
Present: —Mr..Pullen, A. J.. C. 
JINDAR SINGH AND OTHERS—ÀCCUSE 
à —APPELLANTS : 
versus , 
EMPEROR—-RESPONDENT, 

Criminal Procedure Code (Act V. of. 1898), 
s. 297--Charge to Jury—Omission to give elaborate 
definition of offence—Misdirection. 

An: omission on.:the part of a; Magistrate: to 
give . the Jury a detailed definition of ‘the 
offence charged, does not amount to a misdirection 
of the charge so asto justify a reversal 'of.the 
verdict; when it is-.clear. that the-nature ofthe 
offence had been described in, detail to the Jury 
and its constituent factors. fully. understood by 
them. (p. 809, col, 1. 

Mari Valayan v. Emperor,“ 30M. 44; Y'M." I: T. 
399; 5 Cr. L. J. 78 and. Taju Pramanik w: Queen- 
Empress, 25 ©. 711; 2 C. W.N..369; :.13.1nd. Dec. 
(N. 8.) 465, referred to. qm 

. Appeal against an order of the Sessions 
Judge, Lucknow, dated the 7th February 
1924. ` 


Mr. G. G. Chatterji, for the Appellants. 


_. JUDGMENT. —Three - persons» Jin- ` 


dar Singh, Bulanda Singh.:and .Ghulam 
Mohammad have appealed against.their 
conviction under section 395 by- a: Jury, 
and the: sentence of seven years’,,.rigorous 
imprisonment passed in accordance: with 
that .decision. Bulanda Singh «and 
Ghulam Mohammad. have sent. appeals 
from Jail which contain no ground-for 
interfering with the verdict of the Jury. 
Jindar Singh, however, is represented 
by Counsel and. he attacks: the verdict 
onthe ground that the charge to the 
Jury is defective in several respects. (4) 
It is alleged that the. learned Sessions 
Judge has not complied with the "pro- 
visions of section 297 of the Code of 


. Oriminal Procedure in laying down the 


law relating.to.daeoity ; .(2) It is all 
that the . Judge ae dum e 
attention of the Jury to the.case of each. 
accused separately; (3) That there has 
been mis-direction in certan particulars 
The first objection is said to be sup! 
ported by a ruling of the Madras High 
Court in Mari Valayan. v. Emperor (1) 
and also by a ruling of the Calcutta 
High Court in Taju Pramanik v. Queen- 


(1) 30 M, 44; 1 M, L. "T. 399; 5 Cr. L. J. 78, 
EAM 


7 . 
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-Empress .(2). Both these rulings ex- 
` . plain the words contained in section 297 
of' the’ Code of Criminal. Procedure and 
they lay down the fact that in charging a 
'Jury.the Judge -must explain:the: provi- 
: sions ‘o£ law. wider which:the charge has 
“been framed. “The Madras. High' Court 
‘held .that.it.was not .enough to say 
“Dacoity .-is..committed -when:.any num- 
. ber: of-:persons not-less than five jointly 
commit robbery,” and the Caleutta High 
. Court .held that. a mere reading of a 
definition of :the -offence «was inade- 
. quate, -The point which has to be con- 
sidered is whether the Jury fully under- 
- stodd: the constituent factors of the crime 
of “dacoity. Im the present case none. of 
-the accused were .defended in the lower 
Court: arid it was never contended. that 
a dacoity*did not occur. The Judge, 
therefore, naturally turned his atten- 
‘tion rather to: the. evidence of the . com- 
plieity of the accused than to a discus- 
-gion:as to-whether the offence: was: com- 
mitted. .On: the’. other hand,. there . is 
-evidence..from the "charge . itself : that 
every fact necessary : to establish the 
‘offence .of .dacoity: was , put before the 
Jury. . In. the second:-paragraph of. the 
charge; the Judge-wrote “From .the evi- 
.denee of.various witnesses, it is clear 
- that -on :the  night............... ...80me 
.dacoits about .a:dozen.in number.came 
ta. the house.of.Ragubar .Teli.and loot- 
-ed it.” . Her also states that ` two. process 
. servers were caught by .the dacoits and 
relieved of .the money they had. He, 
therefore, gave a description .of:the 
offence committed, -sufficient to show 
that it was..an offence of ,dacoity . and 
-I am .not prepared to find .that an 
omission. to give detailed definition of 
: the -offence amounts to a. misdirection, 
"when it:.as..clear that::the nature of the 
‘offence has-been .deseribed in detail . to 
the Jury. . 
.It is true that the Judge did not 
definitely explain that the Jury must 
give a distinct verdict as to each of 
the three accused, but he has dealt 
‘with the case of each separately, ‘and 
.there is no reason to suppose. that the 


Jury did not regard the accused per- ` 


(4y 25 C.-711; 2 C. W. N, 369; 13 Ind. Dec. (N. s.) 
652. 
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-sons as distinct -individuals,. or- that 
any -of.the accused has. been prejudic- 
‘ed by.this omission on the part of the 


Judge. 
The. charge: to a Jury: can never be 


. absolutely exhaustive. . This is:particular- 
i ly -the case: where : the: accused : persons 
. have : remained -undefended and. there 


has been no :argument .to draw: the 


-attention of the Court: to any small 
.points that there may be. in-favour of 
individual 
vasked to .consider that the -learned 
„Judge .did -not draw the . attention . of 


.aecused. .I have been 


the Jury to the-material discrepancies in 
thestatements of the approver .and of 
certain witnesses. There is nothing to 
show that the discrepancies, if any, 
were considered by the learned J udge 
to be material. Again Iam asked to 
consider that the learned Judge did not 
draw the attention of the Jury to the 
alibi set up by Jindar Singh. The alibi 
consists of one vague sentence in the 
cross-examination of one-of the defence 
witnesses. . It was an alibi which would 
have been ignored by. any Court and bv 
any Jury. Thirdlythe Judge is blamed 
for. not drawing attention to the. fact 
that the .approver's .statement in the 
Sessions: Court . was -an after thought 
but this is purely begging the question. 
Had the learned Judge considered that 


‘the statement.was an: after thought, he 
.would +: probably ..not 


| ‘have régarded 
it-as‘true and reliable evidence. Simi- 
larly the fourth objection assumes .that 
the identification. of Jindar Singh by 


.one ofthe witnesses in Jail was doubt- 
‘ful identification. 


I. nave read: the state- 
ment of the witness and I do-not con- 


.clude. from .his .words that he. had 


any doubt as to the .identity of the 
appellant. Lastly it.is urged that the 


“Jury” were not told that Jindar'Singh 


was the only one 


of the - accused 


‘from whom stolen property was not 


recovered, but this is not the fact. It 
is quite clear from the charge that stolen 
property was only ‘found in the posses- 
sion of the other’ two accused. In my 
opinion the charge is not one which con- 
tains any mis-direction or any omission 
such as.to render the trial invalid. 


"The learned J udge rightly warned the 


810 
CHARU CHANDRA v. EMPEROR. 


Jury as to the value of the approver's 
evidence and showed how it is corro- 
porated . against each of the accused. 
He might have added a further corro- 
poration in ‘the fact that all three 
. were arrested along with the approver 
-in most suspicious circumstances. lam 
satisfied that the trifling defects in 
the charge are defects of form only and 
that they in iio way prejudiced the case 
of any of the: appellants. The offence 
was clearly proved and the sentence is 
not excessive. I dismiss the appeals 
and ‘uphold the convictions and the 
sentences. : ‘ 


G. H. ^ -Appeal dismissed. 


CALCUTTA HIGH COURT. 
CRIMINAL APPEALS Nos. 408 AND 409 
or 1922. 

July 27, 1923. 

Present:—Mr. Justice C. C. Ghose and 

Ks Mr. Justice Cuming. 

CHARU CHANDRA GHOSE AND 
OTHERS—~A.CCUSED—A.PPELLANTS 
. VETSUS- 
EMPEROR—RÈSPONDENT. | 

Penal Code (Act XLV of 1860), ss. 80, 413, 420— 
Cheating, ingredients of—-Decree and order in 
execution, whether “valuable securities -—Court 
passing decree, whether delivers property—Decree 
obtained on false claim—Offence. —— 

In order to bring a‘case within the four 
‘corners of section 420 of the Penal Code, it must 
be ascertained, in the first instance, whether 
thé ingredients required by section 415 of the 
. Code ‘are present in the facts alleged against the 
accused. These ingredients ares :— | 

- 1. Deception on any person. ul 
2. (a) Fraudulently or dishonestly inducing that 
person : 

(i) to deliver any property to any person or 

(ii) to consent that any person shall retain any 

roperty ; or ; 

a Q) intentionally inducing that person to do or 
omit to do anything which he would not door 
omit ‘if he were not so deceived, and which act 
or omission causesor is likely to cause damage 
or harm to that person in body, niind, reputation 
or property. 3 g 

"The language of this section requires that the 
.person deceived must have delivered the properties, 
ete, [p. 816, col..2.]. 2 ie: 
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. Code, 
. Judge of Burdwan and a Jury. The Jury 
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A decree or an order in execulion ofa decree . 
directing the delivery of property is .not a 
“valuable security" as defined in section 30 of the 


* Penal Code. [p. 816, col. 2.] 


When a Court passes a decree, it does not 
deliver any property within: the meaning of 
section 415 of the Penal Code, inasmuch as, the 
original decree remains in Court, and the term 
“valuable security”, even if it included a decree, 
would only apply to the original document 


. and not to any .copy of the decree which may 


be supplied, on application, to the parties. [p. 816, 
col. 2.] 


A person, therefore, who induces a Court to 
passa decree on a false claim and to put it into 
execution cannot be said to have committed an 
an under section 420 of the Penal Code. [p. 817, 
col 1. i 


Criminal appeals against the orders o 
the Additional Sessions Judge, Burt- 
dwan, dated the 19th July 1922. 

Babus Manmatha Nath Mulhérjee and 
Panchanan Chowdhury, for the Appel- 


: lants. 


Babu Surendra Nath Guha, Assistant 


` Government Pleader, for the Crown. 


SJUDGMENT.—The appellants in 
Appeal No. 408 were foür persons named 
Charu Chandra Ghose, Akhoy Kumar 
Rooj, Akhoy .Kumar Pal and Jiban 


. Chandra Roy, alias Jiban Krishna Roy; 


the iatter died after the appeal had been 
filed and at the present mofnent the 
appellants are the three-first named 
persons. In. appeal No. 409, tlie appel- 
lants are three in number, namely, Gàn- 
Pandey, Rajanikanta - Samui: and 
Charitar Muchi, alius ‘Rar: Charitar 
Muchi. The above-named seven persons 
along with six others, were-tried under 
section 120B read with section 420, read 
with section 109 of the Indian Penal 
before the Additional Sessions 


convicted the said seven persons and the 
learned Judge agreeing with: the verdict 
of the Jury, sentenced the said seven 
persons to various terms of imprisonment 
as. under, viz, the accused,- Charu 
Chandra Ghose to three years’ rigorous 
imprisonment; the accused, Akhoy 
Kumar Rooj and Jiban Chandra Roy, to 
two years’ rigorous imprisonment; the 
accused, Akhoy Kumar Pal, to one year's 
rigorous imprisonment ; and each of the 


'.aceused, Ganpat Pandey, Rajanikanta 


Samui and Charitar Muchi, to one year's 


rigorous imprisonment, OE: 
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‘The. facts connected with these two were his creatures and associates, and 
appeals, shortly stated, are as follows:— that allof them with other -person or 
On.the 17th July 1919, one Jiten Das -persons unknown, were members of a 
-(P. W. No. 67) made an application before criminal conspiracy. for the purpose of, 
the. -District .. Magistrate of Burdwan, amongst others, fraudulently obtaining 
asking the latter to take. action against moneys or properties from ‘innocent 
-a number of persons who were in the - persons -or depriving them of their 
habit of instituting false cases in the lawful rights by instituting false and 
.Oijvil Courts. against innocent persons. -fraudulent suits against such persons on 
. Ten persons were named in Jiten Das’ -the basis of forged documents and by 
-petition, which has been.tendered as an ‘comitting other offences’ punishable in 
.exhibit in this ease and which is Exhibit law or by doing illegal acts with illegal 
190. . The District Magistrate forwarded ‘means in connection with those false 
the petition to the Superintendent of «claims. Particulars were given by the 
Police in Burdwan for necessary action. District Magistrate in his said petition 
: The latter, on.receipt of the petition, ofthe false and fraudulent suits alleged 
passed an order on the 16th of August to have been brought by the persons, 
, 1919 for arresting: the ten persons men- against whom sanction was applied for. 
‘tioned in Jiten Das’ petition and for .On the 25th September.1920, the Munsif 
¿starting à case against them under sec- : granted the ‘necessary sanction. There 
“ion 110, Criminal Procedure Code. A “was an application for revision of the 
-Police enquiry followed, but although . order made by the Munsif before the 
‘the! case under section 110, Criminal -District Judge of Burdwan and the 
Procedure Code, was started on the 18th latter, by his order, dated the 31st of 
.of August 1919, the Police did not : “April 1921, revoked the sanction granted 
:Submit a final report even up to March by the Munsif. While these proceedings 
1920. On the 3rd March 1920, the -were pending, the Police submitted a. 
: Magistrate before whom the proceedings .charge sheet against certain persons on 
under section 110, Criminal Procedure the 18th of J May 1920. It was alleged 
Code, were pending, being of opinion that the persent accused, along with 
that inasmuch as the Police report had ` others, had conspired to cheat people by 
. not been submitted for a period of nearly bringing fraudulent civil suits in 
eight months, directed the discharge of Burdwan and.in Shahabad and that they 
the said ten persons. Onthel7th of March . were professional swindlers and habitual 
1920, a first information was lodged conspirators. 

against the said persons, charging them > In order to understand the case against 
with having committed offences punish- . the accused persons, it is necessary to 
_able under section 420 read with section mention some of the details of the 
120B of the Indian Penal Code. On the conspiracies in which they were, accord- 
21st June 1920, the District Magistrate ing to the Police, engaged. It appears 
of Burdwan applied befote the Munsif, :that Prabhu Ram Pandey whose name 
|. First Court, åt Burdwan, for sanction to has already been mentioned, claimed to 
prosecute five persons named, Prabhu be the reversionary heir of one Sheo 
Ram Pandey, Charu Chandra Ghose, Balak, who died some time in 1903, 
Akhoy Kumar Pal, Amrita Lal. Samui leaving a widow called Jhalo Koer. 
and Upendra Nath Naik, for offences After Shew Balak's death, it is alleged 
under sections 193, 209 467, 114 and 471 that Prabhu Ram determined to get hold 
and also under some of thesesectionsread of Sheo Balak’s properties and with that 
with section 109 and also under some of view instituted various suits. One Amar 
these sections read with section 114 of the Dayal claimed to be the adopted son of 
.Indian Penal Code. In his petition the Sheo Balak, having been adopted by 
. District Magistrate stated that Prabhu Jhalo Koer, and it is said that he used to 
Ram Pandey was a veteran litigant and look after Jhalo Koer's properties. 
“a proclaimed “tout’.in the District of | Prabhu Ram Pandey instituted certain 

; Burdwan, and the said otherífour persons suits against Amar. Dayal in. 1910 and 
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1911. -It-was alleged - that. these suits 
-were:false and; fraudulent. It appears 
-further that. fhalo-Koer-became involved 
in.debt.andsmortgaged; her . lands om the 
14th ;of.Agrahayam 1318. F'. S., corres- 
ponding with the 30th of «November 
1910, and executed and-registered.a, deed 
in. favour -of -Progar Ram, . Raghubir 
Shaba nand Badhu .for.a.consideration.of 
-Rs.-500. :Ram Dhyan :Pandey was a 
witness.who ,identified, J'haloiat. the time 
ofthe registration ofithis;deed. .A few 
days after.this, viz.,.an tbe:Bth. af Decem- 
“ber »1910, the accused -Jivan Krishna 
brought a «criminal case nat. Burdwan 
‘against Ram Dhyan. ‘Summons -was 
never.served: on. Ram .Dhyan..in_ this 
“case and it is. alleged .that-Ram Dhyan 
‘became:aware of this .for the first time 
when he-was-arrested. in execution; of-a 
awarrant: atr Sasaram. : He- came to Burd- 
ewanand,met: Prabhu, Ram Pandey: and 
invoked his. assistance. : Prabhu Ram 
"demanded Rs. 10,; Ram Dhyan paid Re. 1 
sarid - promised. to, pay the balance on re- 
turn home; which he:did. iLater on, itis 
. said that, Prabhu Ram took :Ram:Dhyan 
ko a temple..and. made. him promise that 
he-would;mot:go against Prabhu Ram 
and in-that case.he would not be put to 
any:trouble. Prabhu:Ram, it. is further 
alleged, said that it was at his instance 
“that, the »ease;.had i:;been instituted. On 
the:97th of January 1911, the-accused, 
Charu Chandra Ghose, instituted.;a Small 
Cause Gourt. Suit, No.49 of 1911, jin : the 
“Court -of .the Subordinate Judge . of 
„Burdwan. against Ram Dhyan on an al- 
-leged . note of hand dated the 28th 
October::1908. "The suit-was decreed and 
-compromised for Rs. 214 on. the 20th.of 
‘February 1911. It. is alleged. that Ram 
Dhyan never came and -compromised 
this, suit, norhad he borrowed.any money 
from Charu Chandra:;Ghose. and , that 
“Ram Dhyan came. to. know. of this matter 
for.the first time when his lands were 
sold. some: three years later in execution 
of: the. decree. Raghubir’s name has 
„already. been:mentioned. .He was one of 
the: mortgagees of Jhalo Koer and it is 
alleged. that between .1912 to.1917 cer- 
tain. proceedings were taken by some of 
the accused against Raghubir. In other 
„words, suits" were „instituted against 
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halo, Amar :Dayal, RamiDhyan -and 
Raghubir. .The .above suits may „be 
classed under one group, being false 
suits brought by the conspirators in res- 
.pect.of matters in-connection with, J halo 
.Koer's properties, 
. ‘Evidence as: regards :-two. other conspi- 
-racies ‚was also, adduced. :It appears 
that, there avas:.a man -called :Jaherilal 
‘Sadhukhan, : who happened: to:be;a:frierid 
.of i Prabhu Ram, Pandey. .He-died'leav- 
ing:a:son,named :Kali.Pado. Sadhukhan 
5and.,a ; widow. named ,Manoda : Sundari. 
. One: Nabiran Ghandra: Roy was -a,tenant 
of.Jaherilal ;and : there -.was a -person 
.named Gosto;Behari-«Bose, who.;used to 
look after ,the properties .and -conduct 
litigation on behalf of. Manoda Sundari. 
Qne Nityanand Shaha had a joint:karbar 
with .Manoda! Sundari and.Kalipada. “It 
appears that.after :Jaherilal's .:death, 
.Manoda Sundari and Kalipadi-were-help- 
ed in „the -joint:.karbar and. in: looking 
| after. the: properties of. Jaherilal by. these 
. three persons, named’-Nabiran Chandra 
“Roy, . Gosto Behari: Bose and Nityanand 
Shaha. It is alleged-.that.on.Jaherilal’s 
death, Prabhu Ram -Pandey»wanted to 
get hold of.Jaherilals properties and 
of the karbar and with that object & con- 
spirancy was formed some time.in 1910 
and various suits.and proceedings were 
brought. between 1910 .to 1916 and .the 
_victims of the. conspiracy. were .Mànoda 
: Sundari, -Kalipada ‘Nibaran Chandra 
.Roy, Gosto Behari-Bose.and ‘Nityanand 
-Shaha. . Nityanand, it may. be.mentioned 
in passing, was. a »witness: to-a-kobala , 
alleged :to: have .been -executed “by 
-Jhalo. Koer in favour of Prabhu Ram 
Pandey. 
The .third conspiracy, in respect ..of 
. which evidence «vas -given,:.arosé.in this 
.way. There was a man called :Narain 
:Shaha, who . died :leaving :.a -widow 
-ealled. Jotika Moyee.\Narain-had a sister 
‘named Probhat -Kumari,.whose husband 
. was one Rajani Kanta Samui. On-Narain's 
death, Rajani Kanta Samui, it is.alleged, 
- wanted to get the house -which ‘Narain 
.had left. It: is alleged, -however,- that 
‘Narain -had left a daughter .and; there- 
fore, .Rajani Kant: Samui -could. on:«no 


„account get:the house. of Narain. «Rajani 


-Kant :Samui's..case,.. however, --was that 
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Narain had"^died: childléss and that” the 
house was the stridhan property of 
Narain's mother; and,-therefore, in the 
usual: coute of ' things, .Nagain’s® 'sistér, 
Probhat “Kumari, would! be" entitled. to 
get^the" house." Litigatión" ensued’ in‘ 
respect rof? this” bétween:- 1918: tò- 1920 ` 
and“ ittis’ alleged“ that‘the accused were | 
mehibersof'a conspiracy: forie" to get 
hold of thie-próperty of-Narüin. 

The? charge ‘framéd agaitist the -acctis- 
ed, who ate now" before us, ran im these’ 
tenis .—- ‘That’ you: betweéetüctha 27th day 
of March^1013/and "April 1920; at! Natun- 
ganj- and! Khajnetber in the: town’ of - 
Burdwan: District.  Burdwai,;. and- 
at: Kenja, Arrah* aid Sabaran in the’ 
District: of? Shahibad aiid’ at othéf 
places'in: Bfitish india; "Were: along with 
others. meinbérs™ of a criminal’ con- 
spiracy: to? "cheat “(which conspiradéy~ had: 
coritihued tó! exist'sincë about 1903yand- 
asmdmbers” thereof: did’ cónspire with - 
onë- anothér'and Prabhu Ram: Pandey; » 
sinéé*decéaséd;. Nader Ali Khai, since 
deceased, and ‘othér* pergoii:' or -peisons 
unknowii, to commit offences” pünish- 
ableunder section 420, Inidian.Petial Code, 
(eet ‘of which: is’ a" "part? of thé- sàme 

PATH "^ to” wit, to 
dáéeiver "ahsuspecting« J udgés of Civil- 


Coürts* ‘who hadtried the- Buits*meiitióued' 


invschedule A? attathed heréto, and also 
J udgesof Civil ‘Courts who had ordéred 
exécution-of such décrees in execution casés® 
mentioned" in*sch¢dule'B, attaclied hereto, 

by:a^pxoééss'of* ‘your own, namely, firstly: : 
yow deceived the? fifst abdve“meiition- 
ed? "Triál Judgé&5tó'entertàin; unsuspect= 


ingly "fálsevcláitt8^ (on thie’ ‘false’ allega-~ 


tions: that the prédeceSsors-in-title Tof: 
the defendant ot thé” déferidanits respect- 
tivély. coricérnéd in“ the" said civil: suits, 
had borrowed money: or purchased goods 
où credit of assigned” right to receive 
money from the plaintiffs who were 
either. oné” or more of your: patty’ or a 
relation or connection of- oné of your 
party: therin respectively, at’ placés 
within’ the’ lotal‘lintits~ of? jurisdiction" 
of:sutli above nànied Trial Judges; büt. 
which’ placés wére at great. distance" 
fromthe” places of résidente of thé: de- 
fendants’ cóhcerhéd, and that the débts: 
po alleged to be due io ihe said res: 
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pective plaintiffs remained unpaid wholly 
or in part)'and then by causing false 
evidéneé to be given before: the first 
abóve-meritioned Trial Judges, by one or 
more: of your party, to prove due ser- 
vice of: summonses '(whére: sunimon$ses' 
and copies of plaints’ weté, not served 
according" to law), and-by'claims (which: 
were" knowt? by you to‘ be false) deééived 
the‘ first abové-mentinoned ' Trial" Judges: 
reSpéctively to believe’ thai: the 
elaimis in thé suits aforesaid,. were true 
and proved'as against^ the: defendants 
concérned theréin and thereby dishonést- 
ly induced: or' attempted to induce: the’ 
first above’ meiitioned ` Triàl-Judges,- so 
deceived, to make -valtiable securities (to 
wit; decrees:in Smal' Cause Court suits 
dedlaring*that the-plainfiffs- therein- “were: 
entitled To 'gét'propertiés or moneys’ fion 
thé victims of: the said colispiracy; viz, the 
defendants” conceïned in such suits: or 
that the legal rights of some défendafits: 
were 'extinguishéd) 'and- you theréby' 'ob- 
tained or attémpted tó'obtain propéfties 
by deceitful’ means,: and néxtly,. you 
decéived the said first! abovetmentioned 
Tridl Judges” to: transmit the deérees, 
which ‘were passed’ in thé‘suits‘ aforesaid, 
for” execution to last! above-mentioned: 
execiitinig J udges*(who had: ordéréd' exe- 
cutión of such decreés in thé exécu- 
tion’ cases  afóresakl and within the 
local ‘limits of’ whose jurisdietion the. de- 
fendants 'respéctively: con¢erned* iù: the 
said suits resided'or had properties) and 
then deéeived. such” Executing Judges to 
order’ exécution of thé decteés:- “80° trang 
mitted, (on the’ representation: of ore 
or'niore' of your party‘ that the" decrée- 
holders‘wete entitled to efffoice their de- 
crees with the assistance ‘of’ the: Court) 
in'the execution" cases aforesaid, to attach 
or'seiZe' or cause to: be attached or 
seized ‘the bodies“ or: propertiés of the 
victims ‘of’ thé said cónspiracy, viz. the 
judgnient- débtors: concerned: im ‘the ‘said 
exécution casés' respectively or‘ to sell or 
cause to" be’ sold, properties’ so ‘attached: 
ori seizéd"by: Cort sàle-to one or more’ 
of your party,- and'théreby dishonestly: 
iiduced them -réspéétively to deliver or 
tò cause to” bé ‘delivered, possession . of 
the propérties so sold to ‘one or more 
of:your patty as auction purchasers’ af’ 
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such sales or to’ deliver or cause to be 
delivered moneys realised in such exe- 
cution cases, to one or more of your 
party as decree-holders, or to consent 
to the retention of properties so sold or 
moneys so delivered by one or more of 


your party as decree-holders; and you: 
also deceived the Judges of Civil Courts - 


who had deeided the suits mentioned in 


in schedule C attached hereto and there- : 


by dishonestly induced them or attempt- 


ed to induce them respectively to give. 
effect to the false defence set up know-- 
ingly by cne of your party, and to- 


make valuable securities (to wit, decrees 
in such suits declaring that the plaintiffs 
in such suits were not entitled to their 


respective lawful claims or parts thereof). 


and thereby committed an offence punish- 
able under section 120B/420, 
Indian Penal Code, and within the cogni- 
zance of the Court of Sessions. And I 


hereby direct that you be tried by the said : 


Court on the said charge." 


There are three schedules to ihe said- 


charge, schedule A containing a. list of 
the false and fraudulent suits alleged 
to have been brought by the members 
of the conspiracy, “schedule B being a 
list of the execution: cases which fol- 
lowed the decrees in the suits mentioned- 
in schedule.A and schedule C being. 
the list of. suits in which false and 
fraudulent defences were set up by the 
members of the said conspiracies. 

The matters referred to in the said 


charge clearly came within the purview - 


of-sections 209 and 210 of the Indian 


Penal.Code and might properly have: 


. been made the subject-matters of pro- 
ceedings against the accused under the 


provisions of the said two sections. The- 


difficulty, however, in the way of the 


prosecution lay in the fact that under. 
the provisions of section 195 of the Code - 
of Criminal Procedure cognisance of: 


any offence punishable under; sections 209 


and 210, among others, could not be 
taken except "with the previous sanc-. 
tion of, oron the complaint of, a Court. 


in which such an offence has been com- 
mitted, orof some other Court to which 


such Court was subordinate, and in this- 
case, the sanction which had been granted - 
by.the Munsif had been revoked by the. 


INDIAN CASES. 


of the. 


i^ [1924 


District Jodie Mr. Garin ad in April 
1921. The prosecution, therefore, attempt- 
ed to bring their case against. the accused 
within the four corners of section 420 of 
the Indian Penal Code.. Section 420 of. 
the Indian Penal Code runs as follows:— 
“Whoever cheats and thereby dishonestly . 
induces the person deceived to deliver: 
any property to any person, or to make, 
alter, or destroy the whole or any part of. 
a valuable security, or any thing which 
is signed or sealed, and which is capable- 
of being converted into a valuable ‘secu- : 
rity, shall be punished with imprison-. 
ment of either description for a term 
which may extend to seven years, and . 
shall also be liable to a fine.” -Now,in: 
order to bring a case within the four ` 


corners of section 420, Indian Penal Code, | 


it would have to be seen in the, first 
instance whether the ingredients requir- ` 


ed by section 415, Indian Penal Code, : 


are present in the facts alleged against: 
the accused. We must, therefore, turn. 


to section 415, Indian Penal Code, in the - 


first instance and see what the ingredients : 
required by that section are. Section 415- 


runs asfollows:—“Whoever, by deceiving : 


any person, fraudulently or dishonestly.. 


induces the person so deceived, to deliver... 


any property to any person, or to consent : 
that any person shall retain any property, . 
or intentionally induces the person: so : 
deceived, to. do or omit to.do anything - 


which he would not do or omit if he> 


were not so deceived, and which act or: 
omission causes, or is likely to cause, 
damage or harm to that person in body: 
mind, reputation or property, is said.to - 


cheat." The ingredients required by this : 
section, therefore, are:— 
3 Deception on any person. 
‘(a) Fraudulently or “aisbonestly ; 
Gane that person. 


(i) to deliver any property. ito any ^ ` 


person or 
-Gi) to consent that any: person shall : 


: retain any property; or 


(b) intentionally inducing that person - 
to do-oromit to do anything which he - 


would not do or Omit if-he were- not so . 


deceived, and which. act or- omission ` 
causes or is likely to cause damage or : 


harm to that person.-in ici mind, IP pu: 


tation: or property. 


} 
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Mr. -Manmatha Nath Mukherjee, who 


- has appeared on behalf of the appellants, 
in support ofthese two appeals, has . as- 
sailed the learned Additional Sessions 
Judge’s charge to the Jury on various 
grounds. -It is unnecessary for us, in the 
view we have taken, to refer to all the 
grounds urged by Mr. Mukherjee, but we 
shall content ourselves with noticing the 
more important of Mr. Mukherjee’s 
grounds. 
that the charge was bad, inasmuch as 


there was not one conspiracy, which was . 


referred to therein, but evidence was 
allowed to be given of three conspiracies 
in which the conspirators were different, 
the objects of the conspiracies were differ- 
ent and the conspiracies were held at 
different times. It is complained that in 
the charge to the Jury the above point 
was not mentioned and the attention of 
the Jury was not drawn to it. 
second place, it is argued that the learn- 
ed Judge's charge to the Jury was defec- 


tive inasmuch as the atténtion of theJury- 


had not been drawn to the following 


points arising on a charge under section . 


420 or 415, Indian Penal Code. In other 
words, it is argued that it ought to have 


been put to the Jury that in order to- 


make out the offence of cheating, not only 


should there have been delivery of prop- - 


erty, but it had to be proved that it was 
property to which the accused was not 
entitled. Nextly, it is argued that it 


ought.to have been put to the Jury that. 


passing a decree is not tantamount to 
delivering property and there was no 
evidence whatsoever that anybody was 
deceived and that the person so cleceived 
had delivered any property. It is also 
afgued that there was no evidence as to 
“the ingredients required in the second 
part of section 415 of the Indian Penal 
Code. Itis further argued that it should 
have been put to the Jury that there were 
specific sections 


to in the charge and alleged to have been 
committed by the accused and that the 
prosecution were not entitled to institute 
the present case complaining of other 
offences.alleged to have been committed 


by the accused when sanction, asa matter . 
of fact, had been refused in respect ofa: 
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Code covering the real offences alluded . 
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prosecution for the real offences commit 
ted by the accused. 

it has been represented to us on behalf 
of the appellants that the case put before 
the Sessions Judge was wholly different 
from the one indicated in the First Infor- 
mation. In the First Information it was. 
alleged that the accused persons conspir- 
ed to cheat numerous persons by bring- 
ing fraudulent civil suits in the Courts at 
Burdwan and Shahabad. In the Sessions 
Court the prosecution changed their case 
andit was alleged that the real offence 
had been committed against Courts of 
justice. No sanction for the prosecution 
of offences against Courts of justice was 
available after the 30th April 1921, when 
the District Judge revoked the sanction. 
which had been. previously granted by 
the Munsif and in consequencethereof the 
prosecution, it is alleged, had to fall back 
upon section 420, Indian Penal Code, be- 
cause it was realised that if the case could 
‘be brought under the provisions of sec- 
tion 420, Indian Penal Code, it would 
not be necessary to rely on any sanc- 
tion for the institution of the present 
proceedings. 

The charge delivered by the learned 
Additional Sessions Judge of Burdwan. 
to the Jury -is a very lengthy document. 
This has been scrutinized on behalf of 
the appellants for the purpose of-show- 
ingsthat the learned Judge mis-directed . 
the Jury, in that he did not draw the. 
attention ofthe Jury to the question as 
to whether the ingredients required by 
section 415, Indian Penal Code, were. 


` present in the facts alleged by the pro- 


secution. The appellants urge that. 
there are various other mis-directions in 
the charge bearing on the other grounds 
taken on behalf of the appellants. In 
the view we take as regards the learned 
Additional Sessions Judge's charge on 
the question as to whether the ingre- 
dients required by section 415, Indian 
Penal Code, are or are not present in 
the case on behalf of the- prosecution 
it willnot be, necessary for us to 20 
into the other questions of mis-direction 
argued on behalf of the. appellants, 
We, therefore, propose to confine our- 
selves to this ground, viz. whether 
the learned Additional Sessions Judge's 
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chàrgeto-thé Jury can ofcannot beassail- 
ed on the ground that he had not'put 
before thé Jury, whether-on the evidence 
adduced: bythe prosecüfion, the: ingre- 
dieüts:reqüired by seétion^ 4Ib; Indian 
Pena? Codé, were satisfied. On’ behalf 
of’ the prosecution: itt has’ been “mate 
clés" to’ us that‘ they did” not" seek! to 


bring“ their’ case” within’ the latter” or’ 
the sécénd" part" of section’: 415+ Indian 


Péfial Codé: The’ case ‘fr thé prosécu- 
tidi” is* that unsüspecting' Judges: of 
Oivil Coutts were deceived by the ap- 


pellants, that the’ persóné"so décéived* 


were? indüéed? by the” appellants: to 


pass deċréès in” ceftain: civil’ suits’ and" 


théféby* induced t6° déliver" properties; 
and‘ it! is alleged that by're&soti'of'these 


stéps having been taken bythe appellants,’ | 
they’ committed’ thè” offén&e of ‘cheating’ 
aS"defiiied" iñ” section’ 415; Indian‘ Penal: 


Code? 


If- is“ argüed on" Veli&lfof the"proséeü- | 


tion that*when’ Judgés* of^ Civil Courts 
passed decrées-in^ sttits* brought’ by. the’ 


appéllants* or’ some of thën; or wheén" 


th&y* passéd ordéré-in* execution’ pró- 
ceedings instituted by the appellants' or 
someée*of them, they made” valuable 
seéiitities: within the’ nmieaning:of' the 
definition’ "contained ‘in séction 30, Indian: 
Penat’ Codé; and that' they theréby de- 


livéred! properties; and; further; they 


would’ nött have" delivered" prüperties-if 


they had'nbt'beén fraudulently déGeived: 


by the” appellants’ or'sómeé'of'them; and 


that if'that is: so, thé"case"is' brought’ 


within thé four’ corners’ of séction"415, 
Indian: Petal’ Code. For the’ monieht 
wê will? leave’ aside‘ orders made ih exe- 
ciition procéédings “and ‘confine ourselves 
td" decreess Now,. “valuable secürity" 
ad? defined: in: section’ 30, Indian" Penal 


Godé” detidtes a/dócüient which’ is, or 
purports’ to be, a docümeht whereby: 


anyi legal” right is’ created; extended, 
transferred} restricted; extitiguished' or 
réleaséd, or whereby any peršón` ac- 


kndwledgés* that he lies*under a" legal. 


liability or has nót’ a certain legal 
right. The word" "decree" has’ been 
défitiéd ‘in: the' Civil Procédure Code and 
it’ means" the formal’ éxpréssion of an 
adjudication’ which; so’ far as regards 
she Court’ expressing it; conclusively 
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determines' the riglits of the parties with 
regard to all-otany ofthe matters: in 
controversy in thé” suit. Let.us"see, 
therefore, whether a decree satisfies: the 
In . 
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“point out that the charge as framed ^ 
does not cover & case coming within 
the second part of section 415, Indian . 
Penal Uode, and that the evidence adduc- 
ed docs uotsatisfy the ingredients of 
the second part of section 415, Indian 
Penal Code. . 

The  lewned Additional Sessions 
Judge's charge to the Jury is defective 
in that it omitted to. point out to the 
Jury the matters to which we have drawn 
attention; there was, therefore, mis- 
direction of a very grave character, and 
in the circumstances, we are constrained 
to set aside the verdict of the Jury. We 
are satisfied that on no conceivable view 
of the matter could the case of the 
prosecution be brought within the four 
corners of section 415, Indian Penal’ 
Code, and, therefore, also of section 420 
of the Indian Penal Code. In the view, 
therefore, which we have taken, it is not 
necessary for us to gointoany details 
in respect of the other grounds taken by 
Mr. Mukherjee on behalf of the appel- 
lants. It is not to be understood, 
however, that the other grounds of Mr. 
Mukherjee are not substantial. The 
materials on the record, and especially 
the learned Additional Sessions Judge's 
charge to the Jury, leave no other 
alternative to us but to come to the 
conclusion to which we have come. The 
prosecution was conducted during a very 
lengthy period and at great public 
expense; that it should, have been con- 
ducted in the mannerin which it has 
been done, is regrettable; but these 
appeals must stand or fall on the ques- 
tion of mis-direction in the learned 
Additional Sessions Judge’s charge to 
the Jury. As has been stated above, we 
are satisfied that there has been mis- 
direction, and we are, therefore, bound 
to set aside the verdict of the Jury and 
to direct the acquittal of the appellants, - 
which we do. The bail bonds will be 
eancelled. - 


Z.K, Appeal allowed. 
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/. MADRAS HIGH COURT. 


CRIMINAL Revision Case No. 569 or 1923. 
(Criminal Revision PETITION No. 451 
or 1993.) 

March 20, 1924. 

Present :—Justice Sir Vietor Murray 
Coutts Trotter, Kt., Chief Justice. 

In re LILARAM GANGANMULL — 
PETITIONER. 

Evidence Act (I of 1872), s. $0—Conspiracy, charge 
of —Statements of one conspirator—Admissibility in 
evidence against others—Conviction on confession of 
co-accused. A 

If prima facie evidence of the existence of a 
conspiracy is given and accepted, the evidence 
of statements made by one of th» conspirators 
in furtherance of the common objact is admissible 
against all, [p. 819, col. 1] ` ` 

Reg. v. Blake, (1844) 6 Q. B. 128; 13 L.J. M.Q. 


. 131; 8 Jur. 145; 115 E. R. 49; 63 R. R. 311, Rez v. 


Baskerville, (1916) 2 K. B. 658; 86 L. J.. X. B. 25; 
]15 L. T. 153; 80 J. P. 446;69 S.J. 696, fol- 
lowed. < E : Ho 
Under. section 3) of the Evidancs Act; the 
confession of ons accused may be taken into 
consideration as against the other co-accused 
but a conviction of an accused based solely on 
the confession of a co-accused cannot stand with- 


- out independent evidence entirely outside the 


confession. [p. 819, col. 2.] 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
judgment of the Court of the Presidency 
Magistrate, Egmore, Madras, dated the 


16th August, 1923, in Calendar Case No. 


5219 of 1923. 

Messrs. Nugent Grant and V. L. 
Ethiraj, for the Petitioner. — 

-The Crown Prosecutor (Mr. K. P.M. 
Menon), for the Crown. 


ORDER.—In this case one Lilaram 
Ganganmull brings up in revision a 
conviction and sentence of the Chief 
Presidency Magistrate sentencing him 
to six months’ rigorous imprisonment. 
Another man called Sibagtullah, who 
was charged with him, was convicted 
along with him and sentenced to three 
months’ rigorous imprisonment. The 
matter came in revision before two learn- 
ed Judges who argeed in rejecting Siba- 
gtullah's petition, but differed as to Lila 
ram's, my brother Krishnan J., being in 
favour of setting aside the conviction and 
my brother Waller J., in favour of uphold- 
ing it. The charge and the only charge 
against the accused was of conspiring 
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together to bribe a public servant, to 
wit, Mr. Auston; Superintendent of the 
¿Preventive Service;:Customs Department, 
in: order’ that he might -return: certain 
account-books of the Firm of Lilaram 
Brothers which he had: seized . under a 
warrant and that-he might show favours 
in. future..to Lilaram; and the charge 
proceeds to: set out-that-in- pursuance 
of this conspiracy Sibagtullah offered 
*to-Mr. Auston a bribe of Rs. 8,000.. This 
‘charge was” treated_.as one. under the 
‘combined ‘effect of sections 116 and 161, 
. .;Indian: Renal: Code. ‘The offence is said 
‘to have been committed-on the: 1st'March, 
‘and: the story begins a few days before 
"that. Two bales. of silk had arrived 
by a^steamer apparently consigned to 
. Lilaram's firm.. Of one. we know nothing : 
Jit ‘disappeared. But the ‘second was 
‘seized: by’ the Customs Officials, was 
.zappraised :-and adjudged: to be: under- 
cvvalued, and *Lilaram was" accordingly 
ealed upon to .pay.a. considerable sum 
“Tin, excess. of what. he had. declared to 
‘be vits value. .Mr. Auston seems there- 
upon to have suspected that this might 
-be only one instance of a ‘systematic 
‘course’ of smuggling, “and he accordingly 
obtained and executed a search warrant 
‘on Lilaram's bhusiness! premises ‘and 
$emoved 14'-books of account. "- Those 
books have ‘been in the possession of 
the Authorities for a very-long- period 
and no one has thought fit to ‘frame 
a charge upon them. ‘The explanation 
that; as they are written in the Sindhi 
language, the expense of having them 
. translated would be prohibitive. does not 
. commend: itself.to.me. "Ehe. facts. as 
` found. are that: Sibagtullah, the second 
, accused; called on-Mr;:&uston about noon 
. on the. st March, 1923, and offered to 
make. it worth while. to Mr. Ausfon to 
hand over. -Lilaram’s books to him. 
There -was -a second visit from. Sibagt- 
ullah at 3- o’clock- when again professing 
to. act on behalf of Lilaram, he. made 
a. definite offer of Rs. -8,000 for the 
books. Mr. Auston played. the part of 
an agent,provocateur and.arranged for a 
subsequent interview in the evening 
when Sibagtullah would present himself 
with. the cash, at the same time re- 
porting fhe- matter to his süperior 
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. officers; Mre Richardson--and Mr: - Byod. 
. It was-arranged that Mr. Auston should 
interview Sibagtullah and that Mr. 
: Richardson should be-in a position to 
witness the tender. of . the: money to. 
shim.. In due course Sibagtullah present- 
ed' himself that night, was interviewed 


“by Mr. Auston and -handed to him 


|» Rs. 8,000 worth of notés, an aet which 
. Was.witnessed by Mr. Richardson. The 
. consideration “is, alleged tobe; first, the 


. return. of the account-books, arid; secónd- : 


ily, the granting'of further favours in the 
.future of passing consignments of silk 
- without levying the proper - customs 
- duties. It is‘a curious-story: with some 
: remarkable features in ‘it. ` First, Mr. 
-Auston appeared: extremely anxious to 


' pin Sibagtullah: down -to the story that 
.he was definitely acting on behalf of 


.Lilaram. In this connection a promis- 
. Sory note was:put in evidence drawn 
by Lilaram. in favour of Sibagtullah 
‘for Rs.3,000. Itis dated Ist February, 
and is explained by.Lilaram as being 
.given by him to Sibagtülah to’ raise 
money upon it. The prosecution did not 
and .obviously cannot rely upon” it, 
“because apart from its date, the account 
of.it-given by Sibagtullah according to 
: Mr. Auston's evidence of what. he said: 
is hopelessly at variance with the written 
statement that has been put in in this 
case. In the second place, it is difficult 
‘to believe that Lilaram should be ready 
-lo pay so large a sumas Rs. 8,000 for 
‘the return of books which, after having | 
-been in the hands of the Authorities for 
months have not proved capable of 
founding. a criminal charge. Finally, if 
the real considération is the- granting 
of future indulgences,Mr. Auston accord- 
ing to his.own account indicated: that 
the bribe was useless because he said; 
TI watch preventive officers pre- 
ventive officers watch me and 
Assistant Collector watches everybody.” 
Moreover, it is difficult to “believe 
that two men embarking in.a dangerous 
game of this kind should not have known: 
that Mr. Auston had been gazetted. ` 
for a substantial period of leave in the 
very near future, and would be useless: 
to them for their purpose. At the trial 
Sibagtullah put in a written statement 
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in. which he admitted that he had. 


offered a bribe to Mr. Auston and that 
he did so at the instigation and on 
behalf of Lilaram though he denies that 
he said anything about the future 
favours to come. 

This being a charge of conspiracy, 
the law of "evidence relating to it was 
elearly laid down as early as the case of 
Reg. v. Blake (1) and I do not conceive 
that the Indian Evidence Act meant to 
'depart from the law as there expound- 
ed. See also Rex v. Baskerville (2. The 
rule is this: that if prima facie evi- 
dence of the existence of a conspiracy is 
given and accepted, the evidence of 
statements made by any one of the 
conspirators in furtherance of the 
common object is admissible against all. 
On this view of the case the statement 
made by Sibagtullah to Mr. Auston 
established by the evidence of Mr. 
Auston and Mr. Richardson would be 
directly admissible as against Lilaram. 
What took place in the Police Court I 
do not know. But the Magistrate had 
expressed his.opinion that the evidence 
_ which alone could: possibly be treated 
as prima facie evidence of the conspiracy, 
outside the statement of Sibagtullah, 
is unreliable and he does not profess to 
accept it. One is not surprised that he 
was unwilling to act on that evidence 
because Abdul Ghani Nawazi, who is 
the chief witness to speak to frequent 
meetings between the two accused 
shortly before the offence, himself 
stated that he and the two accused 
had been intimate friends for a number 
of years, which goes a long way to rob 
such meetings - of any significance. In 
any event sitting in revision, I do not 
think itis competent for me to look at 
the case from a point of view which 
has.practically been given up by the 
“prosecution. The case as presented tó my 
learned -brothers was put in a different 
way altogether. It was said that the 
written statement of Sibagtullah handed 
in atthe trial was a confession within 
the meaning of the Evidence Act and, 


(D (1814) 6 Q. B. 126; 13 L. J. M. O. 131; 8 Jur. 
145; 115 E. R. 49; 66 R. R. 311. 

(2) (Í916) 2 K. B. 658; 86 L. J. K. B. 98; 115 L. 
T. 453; 80 J.P. 416; 69S J. 696, 
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therefore, by section 30 may be taken 
into consideration as against the ‘other 
co-accused. I have always thought that 
that was a most unsatisfactory section 
and was & needless tampering with the 
wholesome rule of the English Law 
that a confession is only evidence against 
the person who makes it. The Courts 
of India in construing it have laid it 
down that a conviction of an accused 
based solely on the confession of another 
accused cannot stand and there must. 
be independent evidence entirely outside 
if the confession before it can. be used. 
Here, there is none on which the Magis- 
trate has professed to rely; and it is 
obvious that the corroboration of Sibagt- 
ullah must come from another source 
than himself which would, of course, 
exclude all his statements made in the 
hearing of Mr. Auston and Mr. Richard- 
son. I have carefully gone through the 
judgment of Mr. Justice Waller io see 
what circumstance independent of 
Sibgatullah’s statements he might have 
relied on as corroboration of him and 
the only thing Ican find is the fact 
that Lilaram's books had been seized and 
were in the possession of the Customs 
Authorities. That seems to me wholly 
inadequate to support the prosecution 
story as that is explained as being the 
out come of the smuggling of silk “with 
which we are not concerned and with 
which Lilaram has never been charged. 


I may add that the prosecution are 
really in a logical dilemma. If the 
evidence outside Sibgatullah’s con 


fession was enough to corroborate it, it 
was sufficient prima facie evidence of 
conspiracy to make his statements to 
Mr. Auston available as admissions not, 
only as against himself but as against, 
Lilaram, underthe doctrine of Reg. v. ‘Blake 
(1). But that has never been suggested 
throughout the course of these proceed- 
ings. In my opinion there is no legal 
evidence to support this conviction, 
however suspicious a case it may be, and 
agreeing with my brother Krishnan, J., T 
set aside the conviction of the first accused 
and order his bail-bond to-be cancelled, 
'There are two other observations which 
I desire to make, first, that the trial was 
loaded with inadmissible evidence, the 
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presence of which on the record the 
Crown. Prosecutor explains by saying 
that tothe legitimate questions put by 
him, answers were given by the witnesses 
who volunteered irrelevant matter. I 
refer particularly to the evidence given to 
the effect that Sibagtullah was an old and 
confirmed sumuggler. I find it difficult 
to ` beleve that such evidence was 
volunteered merely in answer to à 
question directed to show that Sibagtullah 
was short of funds and unable from 
his own resources to produce Rs. 8,000. 
But if it be so, it was clearly the duty 
of the Magistrate to keep the witness in 


-hand and in any event even if he could 


not stop him from blurting out matter of 
this sort, not to have put it on the record. 
The whole trial appears to me to have 
been mishandled from start to finish 
and I should be sorry to come to any 
other conclusion than that its result 
cannot stand. I also feel constrained to 
point out that although the petition of 
the second accused has been rejécted and 
his conviction confirmed and I believe 
he has actually served part of his 
sentence, he stands convicted of the 
abetment of an offence, viz., that of con- 
spiring with Lilaram which in the 
judgment of the majority of this Court 
was never committed at all. The judg- 
ment will be forwarded to Government 
to take such steps as they may be advised. 
with regard to him. 

“WNL. Conviction set aside. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No, 608 oF 1923. 
July 23, 1923. 
Present:—Mr. Justice Newbould and 
Mr. Justice C. C. Ghose. 
INATULLA SARKAR AND OTHERS— 
AccusED—PETITIONERS 
Cos VESTUS l 
EMPEROR—Opvrosits PARTY. 
Criminal Iroccdure Code (Act V of 1898), ss. 867, 


- 19) Appeal— Judgment of Appellate Court, cor- 


icnts of --Joènt trici— Appellate Court, duty of. 
Where the law allows an ‘appeal, the appellant 


. js entitled to have from the Court of Appeal that 
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has to deal with it, an explicit opinion on the, 
questions of fact involved in the case, and the 
Court of Appeal should take its own view of the 
evidence after perusing the record. Its judgment 
should be such that the High Court, asa Court of 
Revision, might on looking into the judgment be 
in a position to judge for itself what the case is 
and how far the Court of Appeal has considered the 
evidence as bearing on the guilt or innocence of 
the individual accused, before. it affirmed the 
judgment of the Trial Court. [p. 821, cols. 1 & 2.] 

In the case of a joint trial, the judgment of an 
Appellate Court, déating with the case of several 
accused, should show on the face of it that the , 
case of each accused has been taken into considera- ' 
tion, and should state reasons, as far as may be 
necessary, to show that the Court has devoted 
judicial atterition to‘the case of each accused. [p. 
$21, col. 2.] i 

Oriminal revision against an order 
of the Additional Sessions Judge, 
Mymensing, dated the 27th April, 1923, 
affirming that of the Deputy Magistrate, 
Mymensing, dated the 13th March, 
1923. 

Babus .Probodh | Chandra Chatterjee 
and Kali Kinkar Chakravarty; for the 
Petitioners. 


JUDGMENT.-—This Rule was issued 
calling upon the District Magistrate of 
Mymensing to show. cause why the 
Criminal Appeal No. 91 (a) of 1923 filed ` 
in the Court of the Additional Sessions 
Judge should not be re-heard, or why 
such other or further order should not be 
made as to this Court may seem fit and 
proper. 

When the Rule came on for hearing, 
the learned Vakil in support of the Rule © 
was heard at considerable length. No 
cause was shewn on behalf of the Crown. 
An explanation was submitted by the Ad- 
ditional District Magistrate of Mymen- 
sing, in which nothing was said about 
the question of the re-hearing of the 
appeal. 

It was urged on behalf of the petitioner 
that the learned Sessions Judge had 
failed to come to an independent decision 
of his own upon the evidence adduced 
in this ease and that his judgment was 
notin aecordance with law. The judg- 
ment complained against ran as follows: 
“I had. the misfortune to preside cver 
the trial of the counter-case. Appellarts’ 
Pleader, however, declines to move fer a 
transfer. | ; ; 

"He argues that ihe lower (Court's 
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Judgment is largely in favour of the 
accused, that it was not the appellants 
who had the main reason for enmity, 
and that the Court finds that complain- 
ant’s party first attacked the appellants. 

. “He also urges that the man shot was 

mo enemy of the appellants. It is, how- 
ever, not always the man actually aimed 
at who gets hit, while, on the other hand, 
. when persons are roused, there is apt 
‘to be little discrimination between 
enemies and neutrals. 

“I have considered the medical evi- 
dence andIdo not conclude that. the 
alleged gun-shot wounds are self-inflicted 
or anything but gun-shot wounds. 

"It is urged with some reason that the 
man named as having fired the gun was 
admitted in appellants’ ejahar to have 
been present, whereas he has brothers 
and had he been the culprit, he could 
have been omitted. This argument is 
not conclusive and in any case the 
lower Court's sentences make the matter 
one not worth discussing. 

“The lower Court’s jugdment is ex- 
tremely carefully thought out and very 
reasonably fits in with the evidence 
given. I see no reason to differ from 
him, and no 
findings of a separate and successive 
riot, nor his sentences. 

“The appeal is dismissed and appel- 
lants must surrender to their bail.” 

Section 424, Criminal Procedure Code, 
read with section 367, Criminal Procedure 
Code, lays down what the contents of a 
judgment of any Appellate Court other 
than a High Court should be, and itis 
argued that the judgment of the learned 
Sessions Judge in this case does not 
satisfy the requirements of the law. It 
is urged that where the law allows an 
appeal, the appellant is entitled to, have 
from the Court of Appeal that has to deal 
with it an explicit opinion on the 
questions of fact involved in the case 
and that the Court of Appeal should 
take its own view of the evidence after 
perusing therecord. Itis further urged 
that the judgment of the Court of Appael 
should be such that this Court, as a 
Court of Revision, might on looking 
into the judgment be ina position to 
judge for itself what the case was and 
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how far the Court of Appeal had con- 
sidered the evidence as bearing on the 
guilt or innocenee of the individual 
accused before the latter affirmed the 
judgment of the Trial Court. 

These propositions are incontestable. 
Applying the rules involved in these 
propositions in the judgment of the 
learned Sessions Judge in this case, it 
appears to us that there has been no 
proper compliance by the learned 
Sessions Judge with the provisions of 
the law. Reading the judgment set out 
above, it is impossible to make out what 
the case was, in respect of which an 
appeal had been carried to the Court 
of the Sessions Judge. No doubta few 
points which were urged before the 
learned Sessions Judge are noticed in 
his judgment, but taking the judgment 
as a whole, it appears very doubtful, 
to say the least, whether the learned 
Sessions Judge had really considered 
the evidente on the record, bearing on 
the guilt or innocence of the individual 
accused. We are not at all certain 
whether the learned Sessions Judge 
has not allowed his judgment to be 
warped by what he had come to know 
in the counter-case to which reference 
is made by the learned Sessions Juge. 
In the case of a joint trial, the judg- 
ment of an Appellate Court, dealing with 
the case of several accused, should show 
on the face of it that the case of 
each accused has been taken into con- 
sideration and should state, as has been 
observed in many cases by this Court, 
reasons, as far as may be necessary, 
to show that the Appellate Court had 
devoted judicial attention to the case of 
each accused. We hold that the judg- 
ment of the learned Sessions Judge in 
this instance is contrary to these 
principles. 

The case for the prosecution was that on 
the 29th-May, 1922, one Mahamadali aad his 
brothers, Abedali and Sabedali, went tothe 
house of one Imambux to dine there on 
the occasion of the Id festival, and that 
when they were about to start for home,. 
they heard a: cry outside the house of 
Imambux and found some 25 men armed 
with guns, daos and spears. The said 
Mahamadali and lmambux advanced a 
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little and  protested, whereupon the 
accused No. 1, Inatullah Sircar, aimed 
a gun at Mahamadali and shot him on 
the thigh, Mahamadali fell down and 
the men of the attacking party ran 
away. ; 

The ease for the defence was that the 
accused were not guilty and that on 
the day of the alleged occurrence, the 
accused No.1, together with his brother, 
Mahamadali and another person, went 
to'a.vilage called Bhaluk Chapra to 
dine ab. the house of one Debi Mandal 
on the occasion of the Id festival and 
that on their way home at a place near 
thé houses of Fazar Mandal and Ali 
Mandal, some 25 men axmed with various 
weapons eame towards them and attack- 
ed the accused No. 1 and his two 
companions, . The accused No. 1 and 
one of his companions ran to the house 
of Fazar Mandal for shelter, but the 
aceused No. l's brother Mahamadali was 
overtaken by the attacking party, 
composed. of.Mamudali and others and 
that Mahamadali was speared though the 
chest and.that thereafter the attacking 
party fled. The accused No. 1’s brother, 
Mahamadali, died in consequence of the 
"wound. Mamudali and the men of his 
party were committed to the Court of 
Session, but were acquitted. It was 
suggested on behalf of the defence that 
in order to prevent the real facts from 
coming to light, Mamudali and the men 
of his party: started the present case, 
which was.a false one, against the 
accused. 

Jn, the Trial Court, 12 witnesses on 
behalf of the prosecution and 6 on 
behalf of the defence were examined. 
The learned Trying Magistrate convict- 
ed the accused No. 1 under sections 324 
and 148, Indian Penal Code, and the rest 
of the accused under section 148, Indian 
Penal Code, and sentenced the accused 
No. 1 to undergo rigorous imprison- 
ment for three months under each of 
the sections, the sentences to run con- 
secutively, and each of the rest of the 
accused to three months’ rigorous 
imprisonment. In the course of -his 
judgment, the learned Trying Magis- 
trate observed as follows :— - 
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“That.considering all possible cireum- 
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stances and (taking) the evidenco into 
consideration, it is clear that Inatulla 
(accused) and his brothers were attacked 
near the house of Imambux, on their 
way home from Debi Mandal’s house, 
by the complainant party and Inatulla’s 
brother Mahamadali was ‘dangerously 
wounded. 

* E. o * * 

"That the P. Ws. are interested and , 
concealed the fact of their attacking 
Mahamadali and beating him ; yet they 
have proved successfully that the accus- 
ed formed the unlawful assembly by 
being armed with guns and spears, with 
acommon object of assaulting Imambux 
and Mamudali, to: take revenge for 
wounding Mahamadali, and the accused 
Inatulla wounded Mamudali by gun- 
shot.” 

* * * * * 

“There is nothing to doubt that Inat- 
ulla wounded Mamudali with gun-shot. 
It is also clear that he did not doit in 
the bona fide exercise of the right ‘of 
private defence of life or property, as he 
could not attack them with gun by bring- 
ing it either from his own house or 
Nekbar's house, when his brother was 
being beaten. 

* * * * * 

“ The witnesses of both the parties are 
interested, so none -of them can be fully 
believed." < ; 

From what we have indicated above 
it is clear that the case against the aceus- 
ed was not free from difficulty and hav- 


. ing regard to the judgment of the learn- 


ed Trying Magistrate, it was the dutý 
of the learned Sessions Judge to con- 
sider fully the various points referred to 
above in the judgment of the learned 
Trying Magistrate. It is not necessary 
to go so far as to suggest that the learn- - 
ed Sessions Judge has not consider- 
eda single one of the above points, he : 
has noticed a few points; but we are 
satisfied thatthe accused have not any 
assurance whatsoever from the judgment 
of the learned Sessions Judge that the 
evidence in this ease bearing on the 
guilt or innocence of the individual 
accused had been judicially considered 
by the learned Sessions Judge and. that 
adequate reasons,have been given by 
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the learned Sessions Judge for affirming 
the judgment of the learned Trying 
Magistrate in the manner in which it 
has been done. . 

The memorandum of appeal contains 
17 grounds; can we say that the important 
points arising on the memorandum 
ofappeal and on the judgment of the 
learned Trying Magistrate have been 
really considered by the fearned Sessions 
' Judge? The answer to the question is 
in the negative. We, therefore, make 
this Rule absolute and set aside the 
judgment of the learned Sessions Judge 
and direct that the appeal of the accused 
should be re-heard by an officer other 
than the learned Sessions Judge, Mr. D. 
Vaughan Stevens. 

Z. X. Rule made absolute; 

Re-trial ordered. 


PATNA HIGH COURT. 
JRIMINAL Revision No. 185 or 1924, 
April 28, 1924. 

_  Present;—Mr. Justice Ross. 
DEBI DAYAL AND OTHERS—PETITIONERS 
versus 
. EMPEROR—Opposrre- Party. 

Penal Code (Act XLV of 1860), ss. 441, 448— 
Criminal trespass—Intent—Bona fide claim of 
right. 

In order to constitute criminal trespass, there 
must be an intent to commit an offence or to 
intimidate, insult or annoy any person in pos- 
session of proparty. i 

An entry intoa house under a bona fide claim 
of right does not constitute an offence under section 
448 of the Penal -Cəda. : 

Criminal revision from an order of 
the District Magistrate, Shahabad, dated 
the 12th of March, 1924, modifying an 
order of the Deputy Magistrate, Arrah, 
dated the 28th February, 1994. 

Messrs. Gour Chandra Pal and Nawal 
Kishore Prasad No. II, for the Petitioners. 

Mr. K. P. Jayaswal, for the Opposite 
Party, —— 

SUDGMENT.—One Sardar Ahir 
died leaving his mother Musammat 
Beradyi and: his widow  Musammat 
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Ramratia. Musammat Beradri was living 
in his house, There was a case in the Land 
Registration Department where Musam- 
mat Ramratia had applied for registra- 
tion of her name in respect of the house. 
During the pendency of that case, Ram- 
ratia was brought by the four peti- 
tioners and put into the house of her: 
Jate husband. The  petitioners have 
been convicted under sections 448 
and 352 of the Indian Penal Code. The 
Trying Magistrate fined them Rs. 15 each 
under each section and the learned Dis- 
trict Magistrate on appeal reduced the 
fine to Rs. 15 each in all. The charge 
under section 448 was that the accused 
unlawfully entered into the house of the 
complainant, no intent is specified in the 
charge. The Courts below have found 
that the mother Musammat Beradri was 
in exclusive possession and that Musam- 
mat Ramratia was forcibly implanted into 
the house with a view to strengthen her 
position in the Land Registration Court. 
This is the intent that has heen found 
by both the Courts. The Trying Magis- 
trate says that “it is quite probable that 
Ramkewal with the help of the co-accused 
wanted to push his mistress into the 
house of her husband in order to prove 
that she lived in the house of Sardar 
and tbusto bring suecess to Ramratia 
in the L. R. Case". The finding of the 
District Magistrate is in the terms which 
Ihave quoted above. Now this intent 
is not such an intent as is specified in 
section 441. In order to constitute cri- 
minal trespass there must be an intent 
to commit an offence or to intimidate, 
insult or annoy any person in possession 
of property Musammat Ramratia being 
the widow of Sardar Ahir, had a bona 
fide claim to be in possession of the house. 
There is no reason to doubt the bona fide 
of the claim as a widow she would be 
entitled to be there. “That certain conse- - 
quences followed upon her entry into the 
house is-no ground for holding that the 
intent of the accused was such as is de- 
fined in section 441. Musammat Beradri 
was assaulted in the course of the occur- 
rence; but it cannot reasonably be sup- 
posed that the intent of the petitioners 
was to assault Musammat Beadri. The 


finding of the Courts below that the 
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entry was made by Musammat Ramratia 
with a view to strengthen her case in 
the Land Registration Court is, in my 
opinion, fatal to a conviction under section 
448, where the claim was a bona fide 
one. 

With regard to the conviction under 


', section 352, Indian Penal Code, nothing 


has been said on the merits. The assault 
. was a cowardly one and some sentence 
must be imposed. The difficulty is that 
the Distriet Magistrate has not appor- 
‘tioned the fine between the two sections. 
. I would, therefore, set aside the fine 
imposed by the Magistrate with the 
. convietion under section 448, Indian 
Penal Code, and fine the petitioners 
-Rs. 10 each, and in default one week's 
rigorous imprisonment, under section 
352. 


Z. K, Order accordingly. 





CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 353 or 1923. 
August 9, 1923. 
Present:—Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr. Justice Cuming. 

- OSMAN SARDAR—Accusep— 
APPELLANT 
versus 
EMPEROR-O»rrosrrE PARTY. 
Penal Code (Act XLV of 1860), ss. 120B, 802— 
Charge of conspiracy against two persons-—A cquittal 
of one—Conviction of other, legality of—Con- 
viction for conspiracy, whether negatives substan- 
tive charge. : i 
. * Where two persons are charged with having 
conspired with each other to commit an offence, 
and one- of them is acquitted, the charge of 
cc nspiracy cannot be sustained against the other. 





, A verdict of guilty under section 120-B read 

- with section 302 of the Penal Code, does not in 
itself negative a charge of murder under section 
302 of the Code. 


Criminal appeal against an order of, 
and Criminal Reference No.6 of 1923 
by, the Sessions Judge, Backergunj, 
dated the 21st June, 1923. 

Babu Alindra Nath Mukerjee, for the 


Appellant. 
Babu Debendra Nath Bhattacharya, for 


the Crown. 
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JUDGMENT. 
Sanderson, C. J.—' This is an ap- 
peal by one Osman Sardar, and, there is 
also a Reference by the learned Judge 


‘under section 374 of the -Criminal Pro- 


cedure Code. : 

The appellant Osman Sardar and one 
Bhasai were committed by the Magistrate 
for trial on a charge that they on or about 
the 12th of March, 1923, committed murder 
by causing the death of one Tokani 
Sardar and thereby committed an offence 
under section 302 of the 
Indian Penal Code. Osman Sardar and 
Bhasai were tried by the learned Sessions 
Judge of Backerganj and a Jury. 

At the trial, the learned Sessions Judge 
added two further charges which were as 
follows, first, that they (Osman and 
Bhasai)on orabout the 12th of March, 
1923, were party to a criminal conspiracy 
tomurder Tokani Sardar, and thereby 
committed an offence punishable under 
section 120-B read with section 302 of the 
Indian Penal Code and, the second 
charge, which was added, was that they 
onorabout the day above mentioned 
abducted Tokani Sardar in order that 
he ‘might be: murdered or might be so 
disposed of or be put in danger of 
being murdered and thereby committed 
an offence punishable under section 364 
ofthe Indian Penal Code, so that at the 
trial there were three distinct charges: 
first, a charge of murder; secondly, a 
charge of conspiracy to murder; and, 
thirdly, a charge of abducting Tokani 
might be 
murdered. . 

Those three charges were left to the 
Jury by the learned Judge. 

The verdict was as follows : 

Q. Are you unanimous ? 

A. No. 

* Q. Is there any chance of your being 
unanimous ? g i 

. No. f - 

Q. What is the verdict of the 
majority ? 

A. Osman is guilty under section 
364 and section 120-B read "with section 
302, Indian Penal Code, by a majority of 
4tol. One Juror holds Osman not guilty. 
Bhasai didnot go there knowing that 
there would be murder.: Osman duped 
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him and took him there. We give the 
benefit of the doubt to:the accused 
Bhasai. We are unanimous in the verdict 
as regards Bhasai.” 

The result of the verdict, therefore, 
was that Bhasai was acquitted of all the 
charges: Osman was found guilty by a 
majority of the Jury of the charge under 
section 120-B read with section 302 of the 
Indian Penal Code : that is to-say, he was 
found guilty ofa criminal conspiracy to 
murder Tokani. He was also found guilty 
of abducting Tokani in order that he 
might be murdered. 

It is to be noted that the Jury returned 
no verdict, so far as Osman was concerned, 
with regard to the charge under section 
302 of the Indian Penal Code: ‘that-is to 
say, they did not find whether Osman was 
guilty of murder or not. 

The learned Judge accepted the 
verdict ofthe Jury as far as Bhasai was 
concerned, and acquitted him. He further 
agreed with the verdict of the Jury and 
accepted the verdict of the majority as 
far as Osman was concerned; and con- 
victed him under section 120-B read with 
section 302, and under section 364 of the 
Indian Penal Code :—and, the sentence 
which he passed under section 120-B 
read with section 302 was the extreme 
sentence, viz., that of death. 

The first question which I have to 
consider is whether the conviction under 

- section 120-B read with section 302, that 
is to say, the conviction for criminal 
conspiracy to murder, against Osman 
Sardar can stand. 

In my opinion, it is clear that it cannot 
stand. . 

Itis perhaps right to say that the learn- 
ed Vakil, who has appeared for the 
Crown, has agreed that this conviction 
cannot stand: and the reason for it is 
obvious. The charge under section 120-B 
read avith section 302 was, as I have 
already pointed out, that Osman Sardar 
and Bhasai were parties to a criminal 
conspiracy to murder Tokani. 

It was alleged that these two men had 
agreed and conspired to murder Tokani, 
and it was left tothe Jury in that way. 
The learned Judge said, when he was 
dealing with this part ofthe case, “ In 
order to find that the accused are guilty 
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under this section” (section, 120-B) the 
following things must be proved :— 

"(1) That the accused argeed together 
to do a certain aet. ; 

“(2) That the act was an illegal one. 

"(3) That some overt act was done by 
one of the accused in pursunce of the 
agreement." 

It was not suggested to the Jury that 


the appellant, Osman, had agreed with 


any body, except Bhasai, to commit the 
murder—the allegation was that these 
two men had agreed to commit it. 

Now, the gist of the offence under sec- 
tion 120-B was an alleged agreement 


"between the two accused : and, when the 


Jury found that Bhasai was not a party 
tosuch an agreement, and acquitted 
Bhasai of that charge, it followed as a 
matter of course that Osman could not 
be convicted of that charge. The assent 
of them both was necessary to constitute 
the agreement, which was the basis of 
the conspiracy charged. With great 
respect to the learned Judge, I fail to 
understand how he convicted Osman of 
the conspiracy to commit murder, when 
the only allegation was that he had con- 
spired with Bhasai and when he accepted 
the verdiet of the Jury that Bhasai was 
not a party to the conspiracy. It follows; 
therefore, that the conviction and sen- 
tence under section 120-B read with sec- 
tion 302 must be set aside. 

Now I have to consider the conviction 
under section 364. 

The allegation with regard to that part 
of the case was that Osman had by cer- 
tain deceitful means induced Tokani to 
leave the bari in company with Osman 
in order that he might be murdered. 
The evidence called on behalf of the 
prosecution was to the effect that Osman 
on the evening of the occurrence .at 
about dusk asked Tokani to accompany 
him to the buri of Bhasai to settle about 
the hire of bullock. That is all as regards 
the alleged inducement. The evi- 
dence shows, as far as can be ascertained 
from the record, that they did go to the 
bari of Bhasai: and, thereis nothing to 
show that the reason given by Osman for 
inducing Tokani to leave his bari and to 
go to Bhasai's bari was not a truthful 
reason. 
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The leared Vakil: for the Crown has 
told us that the case as presented. by the 
prosecution at the Trial Court was some- 
thing. as follows: that inasmuch as 
Tokani was murdered by one of the ac- 
cused persons, the means by which he 
was induced to leave his bari by Osman 
must have been deceitful: and, as I under- 
stood him he went so far as to agree 
that if the charge under section 302 or 
the charge under section 120-B read with 
section 302 is not sbustantiated, then. it 
follows that the charge under section 364 
must fail: In my judgment, the learned 
Vakilis right in making that submission. 
In my judgment, therefore, the coviction 
under section 364 must be set aside.. 

Now I come to the final question which 
it is necessary for me to consider, that is, 
what course is to be adopted with regard 
to this case. 

It is clear that the main charge against 
Osman was that of murder. It is also 
clear thatas far as Osman is concerned, 
the Jury returned no verdict with regard 
to.the charge of murder. The fact that 
the Jury found Osman guilty of a con- 
spiracy to murder, in my judgment, on 
the facts of this case is not inconsistent 
with the case of the prosecution, viz., that 
‘Osman was guilty of murder: or to put it 
in another way, the Jury’s verdict under 
section 120-B read with section 302 does 
not in itself negative the charge under 
section 302 of murder. 

Consequently, in my judgment, the 
question arises whether this case should 
be remanded in order that Osman may 
be tried on the main charge, namely, that 
of murder under section 302. 

The learned Vakil, who appeared for 
the appellant, urged that we ought not 
to remand the case because, he argued 
that on the evidence no Jury would con- 
: viet. Osman of murder. I am not pre- 
pared to go so far as that. I desire to 
say no more than is necessary on this 
part of the case. In my opinion this case 
should be remanded, and I am anxious 
not to say anything which in the smallest 
deeree may prejudice the appellant. In 
my judgment, it is not possible for this 
Cóurt.to hold that there was no evidence 
of murder against Osman or that the 
evidence is sQ slight that it would not be 
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right to leave it for the discussion of the 
Jury. In my judgment there was evi- 
dence which the Judge was bound to 
submit to the Jury against the accused, 
Osman Sardar, in respect of the charge of 
murder. | : 

For these reasons, in my judgment, the 
conviction of the appellant, Osman Sardar, 
in respect of both the charges, of 
which he has beén convicted, and the 
sentence which was passed upon him 
must be set aisde and, the case must be 
remanded in order that he may be tried . 
on the main charge of murder under 
section 302 of the Indian Penal Code. 

Cuming, J.—I agree. 

Z. K. es Appeal allowed : 

` ; Case remanded 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 997 or 1923. 
January 14, 1924. 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Fforde. 

SOHRAB-—CONVIOT—ATPELLANT , 
5 versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 800, Excep. 1. 
— Grave and sudden provocation, what amounts to— 
Death caused in fit of anger— Murder. 

In order to bring a case within the first 
exception to section 300 of the Penal Code the 
provocation must be such as would upset, not 
merely a hasty and hot tempered person, but 
one of ordinary sense and calminess. [p. 827, col. 1.] 

Reg. v. Welsh, (1869) 11 Cox C. C. 336, and Rez. 
v. Lesbini, (1914) 3 K. B. 1116; 84 L. J. K. B. 1102; 
112 L. T. 175, relied on. 

Accused on learning that his daughter had 
contracted an illicit intimacy with a Mochi, ina 
fit of “anger killed not only the daughter but 
also his two wives who had connived at, the 
intimacy : UN LU m 

Held, that the case did not fall within the 
first exception tó section 300 of the Penal Code 
&nd the accused was guilty of murder. [p. 827, 
col. 1.] 

Criminal appeal from an order of the 
Sessions Judge, Dera Ghazi Khan, dated 
the 18th August, 1923. R 

Mr. Sagar Chand and Sheikh Niuz 


Muhammad, for the Appellant. 


` 
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JUDGMEN'T.—The appellant, Soh- 


rab ofa Biloch of the Dera Ghazi Khan 
District, has been convicted of having, on 


the morning of the 11th May, 1923, killed . 


three. persons, namely, his two wives 
Musammat Ghulam Fatima and Musam- 
mat Wasaiand his daughter Musammat 
Bahar Khatun; and has been sentenced 
under section 302, Indian Penal Code, 
to the penalty of death. ; 

The facts of the case are simple and 
do not admit of any dispute. There is 
ample evidence on the record that Musam- 
mat Bahar Khatun, who was an un- 
married girl of 20 years of age, had con- 
tracted a liaison with one Ramza, Mochi 
who used to live in a house adjoining 
that of the prisoner. This intimacy led 
to the pregnancy of the girl. The para- 
mour on hearing of the pregnancy 
absconded from the village about a fort- 
night before the date of the crime, and 


the girl in order to prevent a scandal pro-- 
cured an abortion about a week before: 


the date in question. On the morning of 
the llth May, the prisoner returned to his 
house from his field, and found his wife 
Musammat Wasaireproaching Musammat 
Ghulam Fatima that her daughter 
wasa loose woman and had contracted 
an intimacy witha Mochi. On hearing 
this conversation between the two women 
the prisoner, who was holding an axe in 
his hand, attacked Musammat Ghulam 
Fatima with the weapon and killed her 
on the spot. He then attacked in quick 
snecession Musammat Wasai and 
Musammat Bahar Khatun with the same 
weapon, and killed them instantane- 
ously. 

The prisoner has admitted all along 
that he killed the three women by inflict- 
ing injuries with an axe, and unless he 
.can bring his case within one of the ex- 
ceptions to section 300, he is clearly 
guilty of murder. 'The learned Vakil 


who has argued the case on his behalf, | 


contends that it was on the morning in 
question that the prisoner came to know 
for the first time that his daughter had 
contracted an intimacy with a Mochi, and 
that in a fit of anger he killed, not only the 


daughter, but also his two wives who are- 


alleged to have connived at the intrigue. 
The learned Vakil asks us to hold that 
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the provisions of exception 1 to section 
300 are applicable to the case, and that 
the offence committed is not murder but 
culpable homicide not amounting to 
murder. To this contention we are 
unable to accede. We entirely accept the 
principle in Reg. v. Welsh (l), 
which has been cited with approval in 
Rex v. Lesbini (2) that "there must exist 
such an amount of provoeation as would 
be excited by the circumstances in the 
mind of a reasonable man, and so as to 
lead the Jury to ascribe the act to the 
influence of that passion.” There can 
be no doubt that the provocation must be 
such as will upset, not merely a hasty 
and hot tempered person, but one of 
ordinary sense and calmness. Judged 
by this standard the facts relied upon by 
the accused do not constitute any grave 
and sudden provocation such as is ‘con- 
templated by law. We must, therefore, 
hold that the appellant has been rightly 
convicted of murder and that the sentence 
of death is the only appropriate punish- 
ment which can be awarded to him. 

Confirming, therefore, the sentence of 
death we dismiss the appeal. 

Z. K. Appeal dismissed, 


(1) (1869) 11 Cox C. C. 336. i 
- ee 3 K. B. 1116; 84 L. J. K. D. 1102; 112 
. T. 175. 


CALCUTTA HIGH COURT. 
CRIMINAL MISCELLANEOUS Case No. 126 
or 1923, 

January 28, 1924. 

Present :—Mr. Justice Greaves and . 

Mr. Justice Panton. 
SHIB DAS KUNDU-—PzrITIONER 
Versus É 
EMPEROR—Oprpositrgs PARTY. 

Criminal Procedure Code (Act V of 1898), s. 165 
— Ünsoundness of mind, plea of —Burden af proof. 

Semble:—Under section 465 of the Criminal 
Procedure Code, it is for the prosecution to 
establish that a person who is alleged to he of 
unsound mind is capable of standing his trial, and 
not 5d the defence to.establish the contrary. [p. 829, 
col, 2. 
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Reg. v. Davies, (1853) 6 Cox ©. C. 326,; 2 Kar. 
& K. 328, relied on. 

Criminal Miscellaneous against the 
order of the Additional Sessions Judge, 
Howrah, dated 25th September, 1923. 


Babu Anil Chandra Roy Chaudhury, 


for the :Crown.—Before my learned 
friend opens the case, I have a 
preliminary objection to take. My 


submission before your Lordships is that 
this petition of revision is incompetent. 
The facts of this case are shortly these: 
The accused, Shib Das Kundu, has been 
charged with having committed rape on 
a tender girl of five years and 
odd months. On one occasion he made 


an application to the Court and then: 


‘decamped. He could not be arrested for 
a very long time. After about seven 
months, he was apprehended and sent 
up for trial The learned Magistrate 
duly committed him’ to the Court of 
Session. In the latter for the first time, 


he.took the plea that he was of unsound ' 
mind and could not stand his trial. In, 


other words, he took the plea under 
section 465 of the Criminal Proce- 
dure Code. A Jury were empannelled 
and the question, whether the accused 
. could stand his trial was tried by them 
as a' preliminary issue. The . Jury 
unanimously held that the accused had 
sufficient intelligence to stand his trial. 
The learned Judge not only accepted the 
verdict but even went tothe length of 
‘characterising it as an honest one. This 
petition has now been preferred against 
that accepted verdict of the Jurors. Such 
a petition by way.of revision is in- 
competent. If your Lordships turn to 
section 465 sub-section (2), your Lordships 
will find that the trial of such prelimi- 
nary question has been deliberately 
made a part and parcel of the actual 
trial. A comparison of this section with 
the previous section, viz., section 464 
which lays down the ‘procedure in such 
eases where the trial is proceeding in 
the Court of a Magistrate, at once shows 
` that clause (2) does not occur there. 
Thé absence of this clause is very 
significant. In England, such questions 
must always be tried by Jurors and their 
verdict will be final and conclusive. In 
India, trial by Jury has not been fully 
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: adopted. But when 


the Legislature has deliberately 


' insane. 


[1994 


the accused is 
charged with a grave offence and he 
has the right of being tried by Jurors, 
laid 
down that such’ preliminary questions 
must also be tried by Jurors. - But a right 
has also its disadvantages. If in any 
trial, the Jurors give a verdict against the 
accused, he canitot then turn round and 
appeal to the legal sagacity a Judge to 
upset it. It is preposterous to suppose 
that, a unanimous verdict of the Jury 
accepted by the Judge can be upset by 
your Lordships presiding over a Revi- 
sional Bench. Your Lordships have no 
power under section 439, Criminal Pro- 
cedure Code, to revise such a verdict. 
It will cut away the root of the whole 
system of Jury trial in India. My 
learned friend's application is prema- 
ture. He should have allowed the trial 
to proceed, and then, if necessary, he 


“should have appealed to your Lordships 


in the appellate jurisdiction, from the 
entire verdict, taking thisas a ground 
of appeal. The -difference would have 
been a great deal. Under section 439, 
Criminal Procedure Code, your Lord- 
ships’ powers are unfettered. Your Lord- 
ships’ powers are less in an appeal but 
they are minimum in an appeal from a 
Jury trial, if the verdict has been 
accepted by the Judge. For then your 
Lordships can interfere on one ground 
and on one ground only, namely, that of 
positive misdirection in the charge. But 
it is absurd to think that such a verdict 
can be upset under section 439, Criminal 
Procedure Code. 


Babu Probodh Chandra Chatterjee, for - - 


the Petitioner.—My learned friend has 
raised a preliminary objection. Appear- 


‘ing, on behalf of the Crown, as he does, 


he should not have raised such prelimi- 
nary objection at all. Can he show any 
provision of the Code itself that I am 
debarred from coming to your Lordships 
against such orders. “Tn merits my sub- 
mission is that the Indian Medical Service 
Officer who has examined the accused has 
given his deliberate opinion that he is 
Has prosecution done anything 
Yet the onus lies on the 
sanity of the 


to counter act it. 
prosecution to prove 


` 
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accused. See Reg. v. Deris (1). This 
case is different from the plea of insanity 
at the time of commission of the act 
itself. In any case, it has amounted to 
a clear misdirection incharging the Jury 
as he has done. He has said that it was 
for the defence to satisfy them: that the 
accused is insane. The verdict should, 
therefore, be set aside and the opinion 
of the Medical Officer be accepted. 
JUDGMENT.—The'accused in this 
case is a boy of 16. He was .charged 
with having committed rape. It is not 
suggested that he was of unsound mind 
at the time the offence was committed 
but a petition was put in on his 
behalf showing that since his appre- 
hension he had become a person of 
unsound mind. Accordingly, under 
the provisions of section 465 of the Code 
of Criminal Procedure, a Jury were 
empannelled for the purpose of trying the 
fact of his unsoundness of mind and 
incapacity to make his defence. The 
only witness examined before the Jury 
was Lt. Col. A. C. Macgil Christ of the 
Indian Medical’ Service who was the 
Civil Surgeon at Howrah. He was exa- 
mined as a witness on hehalf of the 
accused and he stated that he did not 
think that the accused was in a fit state 
to understand the proceedings in Court 
or to stand his trial He was cross- 
examined, and stated that he considered 
the accused mentally unsound and that 
his actions were those of a person of 
unsound mind. The Jury after hearing 


the evidence and ‘the charge of the 


Sessions Judge, delivered a unanimous 
verdict finding that the accused could 
stand his trial and adding that the 
evidence of the Civil Surgeon was to 


'" their mind insufficient. 


A preliminary objection was taken that 
we could not deal with the matter in 
revision, having regard to the unanimous 
verdict of the Jury and the provisions of 
sub-section (2) of section 465 but we 
have gone into the evidence and it is 


-better that we should decide the matter 
' on its merits. 


On behalf of the accused, 

it is said that the learned Sessions Judge 

was wrong in stating that it was for the 
(D (1853) 6 Oox C. C. 326; 3 Kar, & K. 328, ` 
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defence to satisfy the Court with regard 
to the accused's capacity to stand his 
trial, and secondly, it is said that «there 
was no direction to the Juryas to what 
they were to do if they felt any doubt. 
In support of the contention that the 
charge on the first point to which we 
have referred was wrong, we were referred 
to the case of Reg. v. Davies (1). We do 
not think that the learned Judge should 
have charged the Jury as he did, so far as 
this point was concerned, but taking the 
charge asa whole we are not prepared 
tosay that there was sufficient misdirec- 
tion on this point and non-direetion on 
ihe other point as to justify us in not 
accepting the verdict of the Jury. After 
all the verdict of the Jury was unanimous 
andit was open to them, we think, to 
say that they were not satisfied with the 
evidence that had been laid before them 
and tofind, as they have done, that the 
accused was capable of standing his 
trial, and we do not think that we should 
he. justified on the facts before us in 
interfering with the unanimous verdict 
of the Jury that the accused was fit to 
stand his trial. 

The Rule is accordingly discharged 
and with the discharge of the Rule ‘the 
stay of the hearing of the case goes. 

Z, K. Rule discharged., 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 472 or 1923. 
March 5, 1924. 

Present :—Mr. Justice Greaves and 

Mr. Justice Panton. 
HARRY JONES —APPRLLANT 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 409 Criminal 
breach of trust—-Accused in possession of property 
claiming title— Offence, whether committed Court 
duty of. 

Where a person, who is accused of criminal 
breach of trust in respect of certain property has 
not made away with the property, but still has 
dominion over it and lays claim to it, even if 
the claim turns out not to be sustainable in law 
there is no offence under section 409, Penal 
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Code, unless the claim is merely a pretence and 
“not bona fide. [p.832, cols. 1 & 2.] 
An investigation into whether a transaction was 
benami or not should not ordinarily be undertaken 
by a Criminal Court. [p. 832, col. 2.| 


Appeal against the conviction and sen- 
tence passed by the Second Chief Presi- 
dency Maigstrate, Calcutta, dated the 
12th June, 1923. 


Messrs. Remfry and Pugh and Babu 
Satindra Nath Mukherjee, for the Appel- 


lant. 

Mr. Mingell and Babus  Kanaidhan 
Dutt and Sudhansu S. Kar, for the Com- 
plainant. 

Mr. K. N. Chowdhury, for the Crown. 


JUDGMINT.—The appellant ` þe- 
fore us was convicted by the Officiating 
Second Presidency Magistrate of Cal- 
eutta on the 12th. June, 1923, of an 
offence under section 409, Indian 
Penal Code, that is to say, of 
criminal breach of trust as an attorney 
in respect of certain books and furniture 
left with him as the complainant's attorney 
for safe custody when.the complainant 
left for England in the month of May, 
1904. The appellant was sentenced to 
imprisonment until the rising of th 
Court and to pay a fine of Rs. 500. 

The booksand furniture to which the 
charge relates were seized in the top flat 
at 9/3, Middleton Row, on the 19th Nov- 
ember, 1922, in pursuance of a search 
directed by the Magistrate and the books 
and furniture so seized were directed by 
the Magistrate to be returned to the com- 
plainant. The Magistrate’s judgment and 

-the charge contain references to other 
furniture also handed over in May, 1904, 
by the complainant to the appellant ; 
this furniture and the books and furni- 
ture comprised in the charge are said to 
have been in the complainant's house No. 
85, Upper Cireular Road, at the time the 
complainant left for England and some 


of the furniture other than that com-. 


prised in the charge, is said to have been 
sold by the complainant but nothing 
turns on this as there is no charge in res- 
pect of this and matters with regard 
thereto may have been adjusted between 
the complainant, and the appellant as 
there were other monetary transaetions 
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between them. We are only concerned 
with the specific books and articles seized 
at 9/3, Middleton Row, referred to in the 
charge which are set out in Exhibits 4 and. 
9 which were lists attached to the com- 
plaint which bears date the 17th Nov- 
ember, 1922. The case has unfortunately 
been encumbered with evidence and re- 
ferences with regard to monetary deal- 
ings between œhe complainant and 
the appellant extending from 1904 to 
1922; we have nothing to do with these 
matters as they are -not included in the 
charge and we do not propose to go into 
them. 

The charge is somewhat curiously fram- 
ed. As already stated, the petition of 
complaint bears date the 17th November, 
1922, by which date the offence com- 
plained of must have been complete, . yet 
the charge of criminal breach of trust is: 
placed between the 9th September and 
the 30th November, 1922, that is to say, 
during a period which ends 13 days after 
the complaint was laid. - 

Whether the charge is altogether - bad 
on this account is a matter upon which I 
feel some doubt. In May, 1904, the com- 
plainant was about to proceed to England 
to study medicine. He and the appel- 
lant at that time were close friends as : 
evidenced by the correspondence and 
there is no doubt that the complainant’s 
affairs were considerably involved. Some 
arrangement was come to at this time 
between the complainant and the appel- 
lant whereby in consideration of the 
assignment by the complainant to the ap- 
pellant of certain properties, the appel- 
lant was to pay the complainant a certain 
allowance during his stay in England 
and thereafter an allowance at a lesser 
rate during the rest of his life. Whether 
the arrangement was a device to protect 
the complainant’s properties from his 
creditors or not it is impossible to say 
upon the materials before- us nor, is it 
necessary for us to decide this in the 
present case. ` 

Prior to his departure for England - 
namely, on the 18th May, 1904, (which is 
I think the correct date and not 1902 as 


‘appears in my copy), the complainant 


purported to sell to one Fredrick Palmer 
absolutely in consideration of a sum of 
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Rs. 3,000 his household fruniture, goods 
and chattels at 85, Circular Road, being 
everything in the house and compound 
except horses and carriages which had 
been already sold. This document is 
Exhibit 8 and it comprises the books and 
furniture now in dispute. The con- 
sideration purports tohave been paid by 
a cheque on Grindlays drawn by the ap- 
pellant in favour of ¢he complainant. 
The Magistrate hasaccepted the prosecu- 


tion case that this was merely a paper 
transaction and that no property passed, 


and he has characterised the defence of 
the appellant that this was a genuine 
sale as false. The defence story is that 
when Palmer left India in 1909, the ap- 
pellant and one Hyam took over this and 
other investments from Palmer and that 
they ultimately finally settled up this 


and other transactions by payment of a- 


lump sum to Palmer. Messrs. Sander- 
son & Co. acted for Palmerin this settle- 
ment and their books show that a settle- 
ment was come to and a lump sum paid 
but there are no details of the settlement 
to corroborate the story of the appellat 
that he paid Palmer for the furniture, 
books, etc., comprised in Exhibit 8. Since 
we first heard the matter a cable had 
been produced purporting to come from 
Palmer inanswer to one sent by the ap- 
pellant but it does not carry matters any 
further. The inference which I should 
draw from .the cable is that Palmer 
either does not know or does not remem- 
ber anything of the transatcion to which 
Exhibit 8 relates and the cable sent by the 
appellant is, to say the least, dis- 
ingenuous, indeed I am almost inclined to 
call it dishonest. 

If the story of the appellant is true 
as to the settlement with Palmer, he be- 
came in 1909the absolute owner of the 
books and furniture in dispute. . 


In 1914, the complainant returned to` 


India for a short time and apparently as 
a result of conversations between him 
and the appellant a letter was written 
to him by the appellant which is Exhibit 6. 
It isdated the 3rd December, 1914, and 
is, omittiug formal parts, as follows :— 
“Ishall let you have whenever you 
want:your furniture, ete., which I'am 
storing for you at Park Row and which I 
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showed you the other day. If anything 
happens to me they will be handed over 
to you by my successors.” 


The complainant finally returned 
from England in, I think, 1922, and on 
the 7th February, 1922, the appellant exe- 
cuted in his favour a charge on his out- 
standings, Exhibitl. Part of the con- 
sideration therefor is expressed to be the 
sale of some of appellant's furniture. 


During 1922, correspondence passed 
between the complainant's solieitors and 
the appellant with regard to the disputes 


between them in the course of which it 


transpired that the books and furniture 
now in dispute were with Mr. C. A. Jones, 
the brother of the appellant, and on the 
llth October, 1922, a letter, Exhibit 29, was 
written by Mr. C. A. Jones' legal adviser, 
stating that he had certain books and 
furniture which were taken over by him 
from the appellant and that he had no 
knowledge as to whether any of them 
belonged to the complainant but that if 


‘the complainant obtained a letter from 


theappellant specifying the particular 
books and furniture which were the ap- 
pellant's property and authorising him to 
make them over he would be glad to do 
so. On the 24th October, however, (see Ex- 
hibit 20) Mr. C. A. Jones declined to make 
them over on the ground that the appel- 
lant did not admit the claimant's claim 
to any of the articles. On the 30th 
November, after the search, the appellant 
put in a petition, Exhibit 43, submitting 
that the complainant had no claim what- 
ever toany of the properties seized, all 
of which the appellant claimed. I have 
tried to disentangle from the large num- 
ber of documents and papers exhibited in 
the case many of which have nothing to 
do with the charge the matters which re- 
late to the charge before us and the facts 
and documents above set forth are, I 
think, all the material which is before us 
relating to the books and documents 
which are in issue. 

The Magistrate, as I have stated, has 
found that the Palmertransaction was a 
mere paper transaction and I think there 
is a good deal to support this view both 
from the surrounding circumstances and 


from the letter of the 3rd December, 1914, 
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above referred to. It is not, however, 
Satisfactory to have a matter of this 
nature decided in criminal proceedings 
and, with all respect to the Magistrate, as 
soon as Exhibit 8 was produced which on 
the fact of it shows a sale ofthe books and 
furniture in issue to Palmer, I think the 
ease should have been stopped and the 
parties referred to the Civil Court which 
is the proper Tribunal to decide a matter 
of this kind. There is no doubt that the 
appellant has been ata great disadvan- 
tage in dealing with the matter and fur- 
nishing an explanation, if explanation 
there be. In the first place, he could not 
give evidence on his own behalf and after 
. all an examination by .the Magistrate 

under section 342 and the filing of a writ- 
ten statement are very sorry substitutes in 
amatter of this nature for oral evidence 
in the witness-box by the person primarily 
concerned. Again in a civil action, there 
would be discovery of documents which 
naturally assists in bringing to light all 
letters and documents having any bear- 
ing on the question in issue; the absence 
of.this is not compensated for by the 
piece-meal production of selected ‘ex- 
hibits furthering: the prosecution case or 
that of the accused. Again in this case, 
it was vital to the appellant to clear up 


the truth about Exhibit 8 and for, this ` 


purpose to get Palmer's evidence. The 
transaction to which Exhibit 8 relates 
happened some 20 years ago and Mr. Pal- 
mer left India in 1909. Under these 
circumstances in acivil suit his evidence 
would have been available by means of 
a commission: in a criminal trial re- 
course could not be had to any such ex- 
pedient and it may have been impos- 
sible to get Palmer here to give his evi- 
dence in the Police Court. 


If Exhibit 8 was merely à paper transae- 
tion [think the circumstances probably 
disclose an offence under section409, but 
this is not, I think, free from doubt as it 
is curious that all along there has been 
no difficulty in handing over the property 
claimed by the complainant. Usually 
in a case under section 409 the property is 


no longer existent or has passed from. 


the dominion of the accused but here (see 
Exhibit 29) all that was required was a 
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letter from the appellant agreeing to his 
brother handing over the books and furni- 
ture. Andin Exhibit43,the appellant while 
still claiming them offers to return them 
for peace and quiet which would indicate 
that the dominion over them is still with 
him. Does not this suggest that rightly 
or wrongly the appellant considered that 
notwithstanding his letter of 3rd Decem- 
ber, 1914, he still had some claim to the 
books and furniture and if he had some 
claim, even if it turns out not to be sus- 
tainable in law, there is no offence under 
section 409 unless the claim is merely a 
pretence and not bona fide. 


We think under the circumstances set 
forth above that the matter is one for 
the Civil Court and that an investigation 
into whether ,a transaction was benami 
or not should^not ordinarily be under- 
taken by a Criminal Court. The appeal 
accordingly succeeds and we set aside 
the conviction and sentence passed upon 
the accused, and direct the fine, if paid, 
to be refunded, The Magistrate's order 
with regard tothe books and furniture is 
also set aside as the rights of the claim- 
ant and of the .appellant as to these must 
be decided by a Civil Court which in ac- 
cordance with the view expressed in this 
judgment is the proper forum to decide 
the questions which arise with regard to | 
their ownership. 


Appeal allowed. 
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MADRAS HIGH COURT. 
Seconp Cryin APPEAL No. 27 or 1923. 
January 9, 1924. 
Present:—Mr. Charles Gordon Spencer, 
Offg. Chief Justice. 
SOURIRAJA NAIDU AND ANOTHER— 
DEFENDANTS Nos. l AND 2—APPELLANTS 
versus 
RAJAGOPALAN (MINOR) AND OTHERS 
REPRESENTED BY MOTHER AND GUARDIAN 
POORNATHAMMATL—PLAINTIFFS 
AND LEGAL REPRESENTATIVE OF PLAINTIFF 
: No. 3— RESPONDENTS. 

Easements Act (V of 1882), s. 18 (a) and (b)—Hase- 
ment of necessity—Sale of part of property-—Irri- 
gation, rights of. A 

The plaintif purchased from the defendant 
certain plots of land which before sale were irrigat- 
ed by means of a channel passing over other lands 
of the vendor still in his possession : 

Held, that in the absence of a stipulation to the 
contrary, the transferee was entitled to the same 
facilities for irrigation that used to he attached to 
the transferred land before transfer and it was 
immaterial that some other source of irrigation 
sete i found for the severed portion. [p. 834, 
co]. 2. : 

Morla Gongulu v. Thata Jagannadhan, 76 Ind. 
Cas. 331745 M_L. J. 724; (1921) A. I. R. (M.) 108, 
and Watts v. Kelson, (1871) 6 Ch. App. 166; 40 L. 
J. Ch. 126; 94 L. T. 209; 19 W. R. 833, followed. 


Second appeal against the decree of 
the Court of the Additional Subordinate 
Judge, East Tanjore, at Mayavaram, in 
A. S. Nos. 2 and 3 of 1922, preferred 
against the decree'of the Court of the 
Additional District. Munsif, Tiruvalur, 
in O. S. No. 126 of 1920. ` 


Messrs. T. Narasimha Iyengar and R. 
Gopalasami Iyengar, for the Appellants. 

My. K. Rajah Iyer, for the Respondents. 

JUDGMENT.—tThe plaintiffs Nos. 1 
and 2 and 3rd plaintiff owning adjacent 
plots of land, instituted this suit to 
establish a common right of easement to 
take water over the defendants’ land by 
a. channel marked A X Y B. They base 
their claims on allegations of easement 
by. prescription and easement of neces- 
sity. The District Munsif finding that 
the plaintiffs Nos. 1 and 2 had not proved 
any right of easement by prescription and 
could not claim an easement of necessity, 
dismissed their suit. But he granted a 
decree to the 3rd plaintiff on the finding 
that he had enjoyed the right of irriga- 
tion by means of a channel X Y for more 


than the statutory period. The plaintiffs 
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Nos. land 2 appealed against the dis- 
missal of their suit. The defendants ap- 
pealed against the decree given to the 
3rd plaintiff. 

The Subordinate Judge who heard the 
appeals, found that.the plaintiffs Nos. 1 
and 2 had got an easement apparent and 
continuous and necessary for enjoying 
their lands which were obtained by 
means of asale-deed from the defend- 
ants in 1900. In the First Court, there 
was no consideration of the question 
whetber the right of plaintiffs Nos. 1 and 
2 could fall within section 13 (b) of 
the Easements Act. The suit of these 
plaintiffs was dismissed because the 
Distriet Munsif found that the easement 
claimed was not absolutely necessary for 
enjoying thelands, seeing that it was 
possible to irrigate them through another 


.channel which would not pass over the 


defendants’ lands. The second appeal 
is brought against the decrees in favour 
of both sets of -plaintiffs. In respect of 
the 3rd plaintiff's case, both Courts have 
found that he has no means of irrigating 
his land except through the channel X Y 
and that it was so irrigated before it was 
severed from defendants’ lands, and, 
therefore, nothing more can be said in 
second appeal against the correctness of 
the decree which is based on a finding of 
fact by two subordinate Courts. But 
as against the plaintiffs Nos. 1 and 2, 
it is now suggested that if the easement 
is to be treated as one apparent and con- 
tintious and necessary, there should bea 
finding that it was apparent between 
the points Y and B. The Commissioner 
who went to the spot found that there 
once existed a kanni between X and Y. 
But he was not able to say positively 
whether any water course existed between 
Y and B. The Subordinate Judge has 
found that the channel A X Y B was in 
existence for a long time and irrigating 
the lands 9 A C and 8 A, that is, the 
Jands of both sets of plaintiffs. The Sub- 
ordinate Judge was mistaken in saying 
that the District Munsif had found the 
existence of à channel between Y and B 
and that the Commissioners report 
supported its existence. It has been 
suggested, therefore, that a finding should 
be called for on the evidence as to who 
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ther there.was an apparent easement 
between Y and B. I donot consider it 
necessary to do so. Not only is the con- 
clusion of the lower Appellate Court 
clear that such a channel existed, but it 
Seems to have been the common case 
of both parties in the First Court that 
there was a channel all the way between 
X and B. Not only did the plaintiffs 
assert the existence of this channel in 
their plaint, but the defendants did not 
deny its existence Their answer to the 
plaintiffs’ claim was to allege that they 
themselves had dug a small kanni for 
their own irrigation purposes between 
X and B. The 3rd plaintiff who was 
examined as P. W. No. 1, the plaintiff's 


2nd witness, the village Munsif, and his. 


4th witness, a mirasidar of that village, 
speak to the kanni taking a bend to- 


wards the east ; and the. karnam, examin-. 


ed as D.. W. No. 2 says that the portion 
east of Y was seen by him and had been 
filled up, As there is evidence.to support 
the Subordinate Judge's finding as to 
the existence of the channel not only 
over X Y but also Y B, the second 
appeal can be disposed of without re- 
ferring the matter to the lower Court 
again. It was suggested at the trial 
in the lower Court that the land of plain- 
tiffs Nos. 1 and 2 might be irrigated from 
the channel at the north of their land by 
: taking water through the cuttings at M. 
(1) and M and, therefore, it was argued 
that the easement was in any case not 
necessary for enjoying the subject’ of 
the transfer. Ina recent decision of a 
Bench ofthis Court, Morla Gongulu v. 
Thata Jagannadham (1), Devadoss and 
Coleridge, JJ., referring to Watts v. 
Kelson (2), observed that it was no 
answer to the plaintiffs claim that a 
water course was necessary for the use 
of a tenement conveyed to them, to say 
that if that supply was cut off possibly 
some other supply ‘might he obtained. 
An easement apparent and continuous 
and necessary for enjoying the portions 
severed from the transferor’s land will 
pass to the. transferee unless a contrary 


(1) 76 Ind. Cas. 331; 45 M. L. J..724; (1924) A. L 
R (AL) 108 j 

(2) (1871) 6 Ch. App. 168; 40 L.-J. Ch. 126; 24 I, 
m, 209; 19 W, R. 833 


intention is expressed in the instrument 
of transfer. It appears, as has been 
found by the Courts below, that before 
the plaintiffs’ plots were severed from 
the defendants’ plots, these wet lands 
were irrigated by means of the channel 
passing over the plot which still remains 
in the defendants’ possession. Unless 
there was a stipulation to the contrary at 
the time of the transfer, the transferees 
were entitled to ethe same facilities of 
irrigation that used to be attached to the ' 
land transferred, before it was transferred 
and the defendant sare not entitled now, 
20 years later, to tell the transferees to 
look out for some new source of supply on 
the ground that they do not wish to let 
them enjoy those.irrigation facilities 
which were attached to the land before 
it was sold. .From this point of view 
the judgment of the Subordinate Judge 
is correct and the second áppeal is dis- 
missed with costs. I 
V. N. V. Appeal dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
JUDICIAL MasogLLANEOUS- No. 559 or 1922, 
July 6, 1923. 

Present:—Mx. Rupehand Bilaram, 

A. J. C. 

Firm or KISHINDAS PURSUMAL 
—RzsroNpENTS No. I ^ 
versus 
Find or MENGHRAJ KHIALDAS 


— RESPONDENTS No. II. 

Contract, performance of—Payment, how made— 
Waiver, whether must be intentional—Onus of 
proving ,waiver—A.cquiescence—Arbitration—Sub- 
mission, when  valid—Cross-contracts, whether 
extinguish each other—Novatio—Settlement of 
cross-contracts—-Submission clause—F'ailure to pay 
amount due—-Reference to arbitration. 

A payment need not necessarily be made in 
cash. It may be made by mere transfer of figures 
in an account without any money passing. [p. 837, 
col. 1. 

iris v. Ellis, (1827) 4 Bing 112; 12 Moore 306; 5 
L. J. (0. 8.) ©. P.110; 130 E. R. 710, Bodenham. v. 
Purchas, (1818) 9 B. & Ald. 39; 20 R. R. 342; 106 
E. R. 281, Hills v. Mesnard, (1847) 16 L. J. Q. B. 
306; 10 Q. B. 266; 116 E. R. 103; 11 Jur. 796; 74 R, 
R. 285 and Amos v. Smith, (1862) 31 L. J. Ex. 423. 
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1 H. & C. 238; 7 L. T: 66; 10 W. R. 759; 158 E. R. 
873; 139 R. R. 483, relied upon. 

Kariyappa v. Rachapa, 24 B. 493; 2 Bom. L. R. 
378; 12 Ind. Dee. (x. s.) 860 and Mylam v. Annayi 
Madan, 29 M. 234; 16 M. L. J. 99, referred to. 

A waiver must be an intentional act 
knowledge. [p. 837, col. 2.] 

Lord Chelsmford in Darnley v. London Chatham 
& Devan Rent Co., (1867) 2H L. 43 at p. 57; 36 L. J. 
Ch. 404;-16 L. T. 217;15 W. R. 817 and Shyama 
Charan Baisya v. Prafulla Sundari Gupta, 30 Ind. 
Cas. 161; 18 ©. W. N. 882 at p. 886; 21 C. L. J. 557, 
relied upon. 

The onus of proving waiver is on the person 
who alleges it. [ibid.] l 

Lord Selbourne in Rolland v. Cassidy, (1888) 
13 App. Cas. 770 at p. 778; 57 L. J. P. C. 97; 59 L. 
T. 873, relied on. 

There is a distinction between a case where the 
acquiescence alleged occurs, while the act 
acquiesced is in progress, and where the 
acquiescence takes place after the act is completed. 
[p. 838, col. 1.] : 

Dukeof Leeds v. Amherst, (1846) 78 R. R. 47; 2 
Phillips 117; 16 L. J. Ch. 5; 10 Jur. 956; 14 Sim. 
357; 15 L. J. Ch. 351; 41 E. R. 886, referred to. 

An appearance before an arbitrator, whose 
appointment is without jurisdiction and ultra vires 
on the ground of there being no dispute within the 
submission clause which can be referred to arbi- 
iratión, even though the appearance is not made 
: under protest and without prejudice, does not 
amount toa waiverof the right.to contest that 
the arbitrator had no jurisdiction to act. [ibid.] 

Tyerman v. Smith, (1856) 106 R. R. 782; 6 El & 
Bl. 719; 25 L. J. Q. B. 359; 2 Jur. (N. s.) 860; 119 E. 
R. 1033 and Rama Nath Misra v. Ramranjan Misra, 
67 Ind. Cas. 866, distinguished. 

For the purpose of a valid submission, the 
parties must have agreed in writing to submit 
their disputes to arbitration though such writing 
need not be signed by either of the parties. [p. 838, 
col. 2; p. 839, col. 1.] ' 

Lyon Lord & Co. v. Firm of Chapsi Umersi, 49 
Ind. Cas. 135; 12 5. L. R. 55, relied upon. i 

Where a submission is invalid, a reference to 
arbitration on the basis of such submission is bad. 
Lp. 839, col. 1.] 

‘It cannot be said in the case of “cross-contracts” 
that legal effect of the second contract is to extin- 
guish the first contract altogether, or to operate as 
a novatio. Each “of the contracts is a separate 
contract and the two contracts are not extinguished 
because the parties had in mind the payment of 
differences only. [p. 839, col. 2; p. 840, col. 1.] 


with 


Uderam Premsukh v. Shinbhajan Rampratab, 58.- 


Ind. Cas. 272; 22 Bom. 1. R. 711, approved. 

| Firm of Pokhar Das v. Firm of Vishinji 
Gordhan Das, 56 Ind. Cas.514; 14 S. L.R. 18, 
Tyebji Mulla Mahamedally v. Vishinji Govardhan- 
das, 14 S. L. R. 97, Jethalal Kallianji v. Parsram 
Khemadas, 58 Ind. Cas. 799; 14 S. L. R. 99, not 
approved but followed. 

À failure to pay the amount found due by settle- 
ment of eross-contraets containing a submission 
clause, can be referred to arbitration. [p. 840, col. 1.] 

Firm -of Pokhar Das v: Firm of Vishinji 
Gordhan Das, 56 Ind. Cas. 514; 14 S. L. R. 18, 
J elhiglal Kallianji v, Parsram Khemadas, 58 Ind. 


Cas. 799; 14 S. L. R. 99, James Finleys v. Jashan- 
mal, 12 Ind. Cas. 188; 5 S. L. R,4 at p, 5, Donald 
Graham v, Asumal Khushaldas, 12 Ind. Cas. 187; 
5 S. L. R. Z and Uttamchand Saligram v Jeera 
Mam ooji, 54 Ind. Cas. 283; 46 C. 534; 23 C. W.N. 
704, referred to. 

If the parties to a contract, containing a sub- 
mission clause, settle the amount due under it and 
ihe party liable to pay thé amount makes entries 
inthe cash book showing that he has paid the 
amount due from him in cash in full settlement and 
satisfaction of the contract and that he has, 
received a dusti‘or temporary loan of the amount 
from the other party, the entry regarding the 
dusti or temporary loan affords a fresh and separate 
cause of action and is a complete answer to a suit 
on the original cause of action. In any case, the 
settlement operates as a movatio and bars the 
right to go to arbitration under the submission 
Pes ENS in-the original contract. [p. 837, 
col. 1. 

Luchmi Narain Bhariodan v. Hoare Miller & 
Co., 21 Ind. Cas. 217; 41 C. 35; 17 ©. W. N. 1098, 
referred to. : 


Petition to file an award under the 
Indian Arbitration Act IX of 1899. 

Mr. Suganlal H. Jeswani, for Respond- 
ents No. I. ` 

Mr. Srikishendas H. Lulla, for Re- 
spondents No. II. : 
- ORDER.—Between the 6th of Octo- 
ber 1921 and the 9th of January 1922 the 
Firm of Kishindas Pursumal (respondents 
No. 1) and the Firm of Menghraj Khialdas 
(respondents No. 2), who were both 
members of the Indian Merchants 
Association of Karachi, entered into 
several contracts for the purchase and 
sale of cotton deliverable in the month 
of January 1922. The result of all the 
contracts was that each of the firms 
had to take.and give delivery of the 
same quantity of cotton, viz., 225 bales 
on the due date which was the 25th of 
January 1922. No kabalas were signed 
in respect of a contract of 50 bales made 
on 25th October 1921, in which respon- 
dents No. 1 were the sellers and another 
contract of 25 bales made on 9th January 
1922, in which respondents No.1 were 
the purchasers. In respect of the 
remaining contracts of sale and purchase, 
kabalas have been signed hy the parties 
which have been collectively exhibited 
as Exhibit 6. Each one of the contracts 
is on the Indian Merchants Association 
form and contains the usual clause 
providing for submission of differences 
to arbitration. There is no doubt that 


“the two contracts of 25th of October 1991 . 
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and the 9th of January.1922, were also 
intended to be made subject to the same 
terms though no kabalas were signed 
by the parties. It is admitted “that 
Tarachand, Manager of respondents No.. 
1, Exhibit 16, and Khialdas of respond- 
ents No.2 Exhibit 7, met together on 
the 19th of January. 1922 to ‘settle the 
accounts in respect of the contracts in 
question when a sum of Rs. 2,645 
was found due by the respondents No. 2 
to- the respondents No. 1. Khialdas 
paid Rs. 145 to Tarachand in cash 
and each of the parties made the 
following entries in their sahi books 
and obtained the signature of the other. 


Entry inthe book of Rs. 2,500- debited to Bhai 
Respondents No. 1, Menghraj Khialdas Miti 











Exhibit 17. Poh 19. Cash received at 
. "dasti" (hand loan) per 
Naraindas. 
Sd Puj Menghraj Puj 
Khialdas. 
Rs. 2,045 debited to 
Bhai Kishindas Bhai 
Pursumal Miti Poh 19. 
Cotton of January 
bought and sold. 
eó. Bought. 
3 Rs. a.“ Rs. a. 
2 89- 80 50 bales at 414124 0 
ri 169-0-0 100 , at 42-4-0 
E 82-14-0 50 ,, at 41-2-0 
ot 36-12-0 25 ,, at 36-12-0 
A 377-£-0 
2 Less 354-8-0 
doc Balance 23-0-0 Maunds 115. 
B Sold. 
E 84-8-0 50 bales at 42-8-0 
= .18-0-0 , „ at 39-00 
Em 80-0-0 , ,, at 40-0-0 
o 37-0-0.25 ,, at  37-0-0 
_ 37-8-0 , ,, at 37-80 
3 37-8-0 |, ., at 237-8-0 
E 5 ` 
a Re 5645 paid 
. S. 2,64 paid to you 
= per Tarachand. 
E Sd  Puj Kishindas Puj 
cH Pursumal. 
(Received Rs. 2,645 


chuktoo) on account of 


cotton January vaida on' 


Poh 19, 1978. 


C An the same time the respondents No. 
2 made entries in their eash book showing 
that they had paid Rs. 2,645 in cash 
to the respondents No.1 .in full settle- 
ment and satisfaction of the contracts, in 


question andthat they had received a 
dasti or temporary loan of Rs. 2,500 
from the respondents No. 1. ; 

It seems that shortly thereafter re- 
spondents No. 2 closed their business at 
Karachi when one Kishindas of the firm 
of the respondents No. l went over to 
Shikarpur to press the respondents No. 
2 for payment and received a sum of 
Rs. 20 only from the respondents 
No. 2. The respondents No. 2 allege 
that there was 4 further settlement be- 
tween the parties by which the respon- 
dents No. 1 agreed to purchase from res- 
pondents No.2, a piece of agricultural 
land at Malir for the sum of Rs. 2,000 
in part satisfaction of the debt. This al- 
leged settlement is however not admit- 
ted. 1 

For reasons which are not clear 
on the record, the respondents No. 1 
after the receipt of Rs. 20 called 
upon the respondents No. 2 to ap- 
point an arbitrator in terms of the sub- 
mission clause, and the respondents No. 2 
having failed to nominate their arbitrator, . 
appointed Seth Metharam Hemandas as 
the sole arbitrator to decide the disputes 
between the parties. The arbitrator has 
awarded the sum of Rs. 2,4€0 interest 
andcosts of arbitration to respondents 
No. 1, he having charged Rs. 125 as arbi- 
tration fees. He now seeks to file this 
award. 

Mr. Lulla on behalf of the respondents 
No. 2 objects to the filing of the award, 
his chief objection being that the res- 
pondents No. | having received the sum 
of Rs. 2,645 in full settlement of the con- 
tracts, the contracts were atan end and 
there was nothing further to go to arbit- 
ration under the submission clause. The 
Subsequent non-payment of the dasti 
loan of Rs. 2,500 was not a- dispute 
within the submission clause. 

Ihold that the respondents No. 2 are 
entitled to succeed on this objection. 

There is no dispute about the facts. 
Tarachand Exhibit 16 admitsthe settle- 
mentand the making and signing of 
entries in the sahi book, Exhibits 8 and 17. 
By Exhibit 17 Tarachand has obtained an 
acknowledgment from the respondents 
No. 2 of having paid to them a temporary 
loan of. Rs, 2,500. By Exhibit 8, he 
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has acknowledged . baving received 
“Chuktoo” in full settlement, the sum of 
Rs, 2,645 on account of cotton January 
vaida. 

Exhibit No. 8.is a complete and final 
discharge of liability of the respondents 
No. 2 under the cotton contracts which 
contained the submission clause. It is 
not necessary for a payty to pay the 
amount due by him in cash. A payment 
may be made by mere transfer of figures 
in an account without any money passing, 
Eyles v. Ellis (1), Bodenham v. Purchas 
(2), Hills v. Mesnard (3, or by giving 
receipts pursuant to an arrangement, 
Amos v. Smith (4). Stroud's Judicial Dic- 
1436 


‘tionary, page (note on’ pay- 
ment) Even for the purposes of 
section 20 of the Limitation Act 


of 1908, a payment of interest may be 
made by settlement of accounts: between 
the parties provided the payment is such 
as to be a completé answer to a 
suit brought by the creditor . to 
recover the amount. See Karyappa v. 
Rachpa (5), Mylan v. Annayi Madan (6). 

The entry Exhibit 17 affords a fresh 
“and separate cause of action to the res- 
pondents No. 1 while the entry, Exhibit 8, 
is a complete answer to a suit on the 
original cause of action. 

The settlement between the parties 
followed by the entries, Exhibits 8 and 17, 
under any circumstances, amounts to a 
novatio and as such, bars the rights of the 
respondents Np. 1 to go to arbitration 


under the submission clause con- 
tained in.-the original contracts. See’ 
Lachmi Narain Bhariadan v. Hoare 


Miller and Co. (7) The ruling in 
Manohur Koyal v. Thakur Das Naskar 
(8) has not been approved in K. M. P. 


. kah (1827) 4 Bing 112; 12 Moore 306; 5 L, J. (o. s.) 
C: P. 110; 130 E. R. 710. : 
(2) (1818) 2 B. & Ald 39; 20-R. R. 342: 106 E. R. 
81: 


(3) (1847) 16 L. J. Q. B. 306; 10 Q. B. 266; 116 B. 
R. 103; 11 Jur. 793; 74 R. R. 285. c4 

(4) (1862) 31 L. J. Ex. 423, 1 H. & C. 238; 7 L. 
T. 66; 10-W. R. 759; 158 E. R.873 130 R. R. 482. 


(5) 21B. 493;2 Bom. L. R. 378; 12 ind. Dee, | 


(Ne 5.) 860. 
(6) 29 M. 234; 16 M. L. J. 99. 3 
(7) 21 Ind. Cas. 217; 41 C. 35; 17 C. W. N. 1038, 
(8) 15 O. 319; 7 Ind. Dee. (x. s.) 796. 


R. N. M. Firmv. P. Theperumal Chetty 
(9), where itis pointed out that there 
can bea novatio after a breach of con- 
tract. In the present case, however, the 
settlement was made on 19th January 
1922 before the due date of performance 
of the contracts which was the 25th of 
January 1922. 

Mr. Suganlal for the respondents No. 1 
contends that as the respondents No. 2 
appeared before the arbitrator, the res- 
pondents No.2 have waived their right 
to object to the jurisdietion of the arbi- 
trator. Though the respondents No. 2 
took no notice of the letter, Exhibit 11, 
calling upon them to appoint an arbi- 
trator, they did ask for adjournment on 
two occasions and subsequently appear- 
ed before him at one hearing. See cor- 
respondence, Exhibits 12 to 15, Khialdas, 
Exhibit 7, line 100 Tarachand Exhibit 16 
line 20. Khialdas at line 55 asserts that 
when he appeared before the arbitrator, 
he told him “that he had no jurisdiction 
and that he was prepared to show the 
entry of payment in full of the amount 
due in respect of the cross-contracts.” 
Tarachand at line 20 admits that Khial- 
das told the arbitrator that he had 
paid Rs. 2,645 in full settlement of 
the claim. This is also corroborated by 
the recitals in the award itself. The 
arbitrator has not gone into the witness 
box to state what happened at the hear- 
ing. I holdas a fact that Khialdas of 
respondents No. 2 did object to the 
jurisdiction of the arbitrator when he 
appeared before him. Even if Khialdas’ 
evidence is not believed. the cnus ef rev- 
ing waiver is cn ihe } esiu v Lo. atges 
it, fef. Lord Selboune in kollare v, 
Cassidy (10)] and that waiver must be an 
intentionalact with knowledge. [Per Lord 
Chelmsford in Darnley v. London Chatham 
and Devan Rent Co. (11)] as also the 
remarks of Mukerjee, J., in Syama Charan 
Baisya v. Prafulla Sundari Gupta (12), 


(9) 67 Ind. Cas. 905; 45 M. 180; 14 L. W. 660; 
(1921) M. W. N. 861; 42 M. L. J. 236; (1999) A. L 


- R. M.) 314; 31 M. L. T. 478. 


(10) (1838) 13 App. Cas. 770 at p. 778; 57 L.J. P. 
C. 97; 59 L. T..873. A 

d1) (1867) 2 H. L. 43 at p. 57; 36 L. J. Ch. 404; 
16 L. T. 217; 15 W. R. 817 : 

(12) 30 Ind. Cas. 161; 18 C. W. N 882 at p. 886; 
21 C. L. J. 597. 
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The respondents No. 1 have not proved 
that the respondents No. 2 «did waive 
their right to object to the jurisdiction 
of the arbitrator at the proper ‘time or 
that they did waive such right knowing- 
ly arid intentionally. i 

The appointment of Metharam as 
arbitrator or as sole arbitrator by the 
respondents No. 1, was. without jurisdic- 
iion amd ultra vires. There were no 
disputes within the submission clause 
which could be referred to arbitration. 
The accounts between the parties had 
been settled and the amount found due 
paid up or admitted by the respondents 
No. 1 to have, been paid up. ‘The ap- 
pointment of the arbitrator which was 
without jurisdiction, was complete prior 
to the appearance by respondents No. 2 - 
before the arbitrator. Even if such 
appearance was not made under protest 
and without prejudice, it could not be 
relied on as a waiver of the right of 
respondents No. 1 to contest that the 
arbitrator had na jurisdiction to act as 
such at the proper time. There is as 
pointed out in Duke of Leeds v. Amherst 
(13) a distinction between a case where 
the acquiescence alleged occurs while 
theact acquiesced in is in progress and 
where the acquiescence takes place. after 
the act is completed. The act of the 
appointment of arbitrator was complete 
before the alleged act of .waiver. There 
is no allegation that the position of 
respondents No. 1: was in any way 
altered or affected by the appearance 
of the respondents No. 2 before the 
arbitrator so as to amount to an estoppel, 
and no plea of estoppel has been raised or 
substantiated. 

Mr. Suganlal has relied on the rulings 
in Tyerman v. Smith (14) and Rama 
Nath Misra v. Ramranjan Misra (15). 
Both the rulings refer to the waiver of 
irregularities during the arbitration pro- 
ceedings. The first ruling referring toan 
award made outoftime, and the second 
ruling referring to one of the several 


(13) (1846) 78 R. R. 47; 2 Philips 117; .16 L. J. 
Ch, 5; 10 Jur. 956; 14 Sim 357; 15 L. J. Ch. 351; 41 
$. R. 886, ` 

(14) (1856) 106 R. R. 782; 6 El. & BL 719; 25 L, J. 


Q. B. 359; 2 Jur. (x. s.) 860; 119 E. R. 1033, 
(15) 67 Ind. Oas. 866. | 


arbitrators being absent on some of the 
hearings. In both these cases the arbitra- 
tors had been properly clothed with the 
authority, as such they had jurisdiction 
to decide the . subject-matter of ihe 
dispute, and the waiver referred to 


‘irregularities in the arbitration proceed- 


ing. The rulings do not refér to a case 
where objection is taken to the very 
jurisdiction of the arbitrator fo uch as 
such. i 

I, therefore, disallow the plea of waiver. 

The respondents No. 2 succeed in their 
main contention. T shall now briefly 
deal with the other objections, raised by 
these respondents. 

Mr. Srikishindas has argued that as 
no kabala were executed in respect of. 
the contract of purchase by the respond- 
ents No. 1 of 50 bales on 25th October 
1921 and. in respect of the contract of 
sale by them.of 25 bales on 9th January 
1922, there was no agreement to submit 
differences to arbitration in respect of : 
these two contracts. . A’ reference to 
arbitration including the disputes arising 
out of the two contracts in question, is, 
therefore, bad. Mr.. Suganlal for res- 
pondents No. 2 attempted to show that 
parties had exchanged acceptance slips 
in respect of the two contracts in question 
and that the acceptance slips which were 
in writing, referred to the terms of the 
kabala including the arbitration clause 
and that there was, therefore, a valid sub- 
mission in respect of the two contracts 
in question. A counterfoil .of one of 


“ the acceptance slips was shown to Khial- 


das Menghraj. He denied -having re- 
ceived it and though this counterfoil 
was marked for identification as Ex- 
hibit Y no further attempt was made 
by the respondents No. 1 to prove the 
signature on this counterfoil or to prove 
the issue of the acceptance letter in res- 
peet of the other contract. < 
. Though it is admitted that both parties 
were members of the Indian Merchants 
Association, it has not been alleged or 
proved that any. rules of this Association 
"have been reduced to writing or that 
such written rules require ihe parties 
to refer their disputes in respect of any 
contract to arbitration. For the purposes 
of a valid submission, the parties must 
: 
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have agreed in writing to’ submit their 
disputes to arbitration though such 
writing need not be signed by either of 
the parties. See the case of Lyon Lord 
and Co, v. Firm of Chapsi Umersi (16). As 
there was no valid submission in respect 
of the two contracts in question, I hold 
that the reference to arbitration of all 
disputes including the disputes in res- 
pect of the tivo contracts in question was 
ad 
. My. Srikishendas has next urged that 
as equal quantities of cotton of the same 
due dates of delivery had been purchased 
and sold, the contracts in question were 
cross-contracts and, therefore, in view 
‘of the rulings in Fir m of Pakher Das v. 
Firm of Vishinji Gordhan Das (17), Tyebji 
Mulla Mahomedally v. Vishinji Govard- 
handas (18) and Jethalal Kallianji v. 
Parsram Khemadas (19) -cross-contracts 
had been made for the purpose of fixing 
the liability on the earlier contracts, the 
rights and liabilities under these con- 
tracts had been determined and that 
there was, therefore, nothing to go to 
arbitration under the submission clause 
contained in the contracts. All the 
_three judgments were delivered on the 
appellate side of this Court refusing to 
stay suits under section 19 of the Indian 
Arbitration Act by Kemp, A. J. C., the 
other learned: Judges sitting with him 
having concurred in the judgments. . In 
Firm of Pokher Das v. Firm of Vishingi 
Gordhan Das (17) an application had been 
made under section .19 of the Indian 
Arbitration Act for stay ofa suit filed 
for recovery of the amount due on certain 
eross-contracts. Fawcett, J. O., sitting 
on the original side of this Court had 
ordered the stay of the suit. The Ap- 
‘pellate Bench consisting of Crump, 
A. J. C., and Kemp, A. J. C.,set aside the 
order of stay and allowed the suit to 
proceed. Kemp, A. J. C., who delivered 
the judgment of the Appellate Court held 
“that where a person had entered into a 
cross-contract for the purpose of extingu- 
ishing his obligations under the earlier 
contract and determining the defendants: 


(16) 49 Ind. Cas. 135; 12 S. L. R. 55. 
(17) 36 Ind. Cas, 514; 14 S, L. R. 18. 
(18) 145. L. R. 9 

(19) 58 Tad. Cis 799; 14 S. L. R. 99. 


liability, he cannot claim to keep alive 
the terms of the earlier contract entitling 
him to goto arbitration in the event of 
any dispute arising out of the contract. 
The learned Judge referred to the practice 
of the merchants in Karachi of appro- 
priating equal quantities of goods pur- 
chased against goods sold and issuing 
mitikhari notices (or intimation of their 
readiness to deliver goods to their pur- 
chasers), only in respect of the excess 
goods sold, and remarked “that the 


' practice of appropriation has the effect of 


extinguishing the obligation under the 
earlier contract which is cancelled bv 
the latter cross-contract. It enables a 
merchant to determine his liability with 
the other party before waiting till the 
due date.” The learned Judge came to 
the conclusion that the second contract 
extinguished the first contract and had 
the effect of fixing the difference to be 
paid by the defendant to the plaintiffs, 
and that the defendant could not,?there- 
fore, anylonger claim that the arbitration 
or any other clause of the earlier contract 
was outstanding, the performance of the 
earlier contract having been discharged 
by the later or eross-cóntract, Mr. Justice 
Crump who concurred in the judgment 
has however subsequently asa Judge of 
the Bombay High Court taken a different 
view of the effect of cross-contracts. In 
Uderam Premsukh v. Shimbhajan Ram- 
pratab (20), the learned Judge has pointed 
out that though from the point of view 
of the business man it is plain that when 
two merchants enter into contracts of 
equal quantities of sale and purchase 
before the due date, they do not intend 
that there shall be any delivery and that 
the sum settled by what for convenience 
be termed "'eross-contraets" shall be paid 
by one to the other, it cannot be said 
that the legal effect of entering into the 
second contract is to extinguish the first 
contract altogether or to operate as a 
novatio. The learned Judge has pointed 
out that when two ‘separate contracts 
have been entered into, each of them 
wholly independent of the other, the 
intention of the parties can be gathered 
only from that which is expr essed. Each 


(20) 58 Ind. Cas. 272; 22 Bom. L. R, 711, 
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of the contracts is a separate contract 
‘and continues in full foree and it is 
1msound to argue that because the parties 
hadin mind the payment of differences 
only the two contracts were extin- 
guished. i | 
In the present case, the contracts were 
“brought about by brokers, and all of 
them except two contracts which are by 
the way not of equal quantities have been 
reduced’ to writing and signed by the 
parties. There is no allegation and no 
evidence to show that there was any dis- 
tinct subsequent oral agreement rescind- 
ing the first contract (cf. section 92 of 
‘the Indian Evidence Act) If instead of 
entering into a contract before the due 
date, a seller were to say to the purchaser 
on the due date that I shall not deliver 
the goods to you but shall pay you a 
certain sum as damages and thereafter 
he were to fail or refuse to pay this sum, 
it cannot be said that the purchaser can- 
not go to arbitration under the submis- 
sion clause. The submission clause in 
question runs as follows :— . 
“Any dispute including the construc- 
tion of this document, arising out of this 
contract shall be referred to the arbitra- 
iion of two members of the Managing 
Committee of the Karachi Indian Merch- 
ants Association, etc.” 


The terms of the submission clause are 
wide enough to enable the purchaser to 
refer the question of failure to pay the 
sum due or agreed to be due to arbitra- 
tion. It has been.held by this Court in 
James Finley v. Jashanmal (91) and 
Donald Graham v. Asumal Khushal 
‘Das (22) and’ several other subsequent 
rulings. that a mere failure tò pay the 
amount due isa difference which can be 
submitted. to arbitration. If failure to 
pay the amount admitted. to be due 
under a contract containing the submis- 


sion clause ean be referred to arbitration ` 


there is-no reason why the failure to pay 
such amonnt when determined by a 
settlement of cross-contract which also 
‘contains an arbitration clause should not 
be referred to arbitration. 


s 


(21) 19 Ind. Cas. 188; 5 S. L. 
55, L 


8. : dat p. 9. 
(22) 12 Ind, Cas, 187; 5 S, 7 


R 
, R. 7. 


In Uttamchand Saligram v. Jeeva 
Mamooji (23), Rankin, J., has held that the 
arbitration clause is kept alive in spite of 
a settlement contract and that failure 
to pay the amount so found due can he 
referred to arbitration. 

In Jethalal Kallianji v. Parsram 
Khemadas (19) and Tayebdji Mulla 
Mahamedally v. Vishinjt Govardhandas 
(18) the: Appellate Bench consisting of 
Kemp, A. J. C., and Raymond, A.J. C., 
set aside the order of Kincaid, J. C., and 
refused to stay the suits on the main 
ground that the defendants had pleaded 
impossibility of performance of the con- 
tract as a defence to the action, thereby 
repudiating the contract and with it the 


arbitration cluase contained in the con- 


tract. The judgment of Kemp, A. J. O., 
in Jethalat Kallianji v. Parsram 
Khemadas (19). and Tayebji Mulla 
Mahamedally v. Vishinji Govardhandas 
(18) also proceeds on the same 
ground on which the learned Judge 
decided the earlier case of Firm of 
Pokher Das v. Firm of Vishinji Gordhan 
Das (17) and dissents from the judgment 
of Rankin, J., in Uttamchand Saligram v. 
Jeeva Mamooji (23). In Jethalal Kallianje . 
v. Parsram Khemadas (19) the learned 
Judge considers that the fact that a cross- 
contract is entered on the same printed 
form as the earlier contract, is of no im- 
portance whatever and atributes the 
signing of the printed contract form 
to the assertion that “merchants are 
unfortunately notoriously careless in this 
respect and never contemplate the fact 
that their acts will furnish lawyers 
with an argument that the intention was 
to keep alive the arbitration clause in 
both contracts.” With all due respect 
to the learned Judge, I am unable to 
agree with the view taken by him. It 
cannot well be said that in Karachi the 
signing of the contract form where an 
equal quantity of goods is purchased 
against an earlier contractis ofno im- 
portance. Karachi mercbants often act 
as commission agents. for different con- 
stituents though all the contracts made 
by them are entered in their name as 
principles. Covering contracts are often 
not made through the same brokers and 
(23) 54 Ind. Cas. 283; 46 O. 534; 23 C. W, N. T. 
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are often not made on behalf of the 
same constituents. 'l'he fact that a cover- 
ing contract is entered on a separate 
kabala cannot be said to be of no import- 
ance to the merchant who is dealing-for 
an undisclosed constituent or for the 
broker who has brought about the 
transaction. As said by the Lord Chan- 
cellor (Lord Cairns) in Bowes v. Shand 
(24). “Tt is a mercantile contract 
and merchants are not in the habit of 
placing upon the contract stipulations 
to which they do not attach some value 
and: importance.” It cannot be said 


that the Karachi merchants do not attach. 


any importance to the. arbitration clause 
contained in the subsequent contract for 


the purchase of equal quantities of the 


same commodity. 

However as the judgments have been 
given on the appellate side of this Court 
and Iam bound by them, I hold that 
when equal quantities of cotton had 
baen purchased and sold by respondents 
. No. 2, there was an extinction of the 

liabilities under the earlier contracts, 
and that respondents No. 1’s right to 
claim arbitration under the submission 
clause contained in the contracts was at 
an end. 

Mr. Srikishindas has also objected to 
the arbitration fee of Rs. 125 claimed 
by the arbitrator as unreasonable and 
excessivo. I think a fee of Rs. 125 
for granting adjournments on two hear- 
ings and holding one sitting when the 
only question discussed was the effect 
of the settlement of the 19th January 
1922, does appear to me to be excessive. 
In view however of the fact that I 
am setting aside the award on other 
substantial grounds, I do not wish to 
go into the question whether the fee 
is so unreasonable as to amount to such 
misconduct as would justify the Court in 
setting aside the award. 

No further objections have been press- 
ed at the hearing. For the reasons, 
. given above, Iset aside the award and 
order the award. to be taken off the 
file. Ifurther'order that the respond- 
ents No. 1 do bear all the costs. 

8. D. Award set aside. 


(24) (1877) 2 App. Cas. 455 at p. 463; 46 L.J, Q. 
B, 561;:36 L. J. 857; 25 W. R. 730, 


‘MADRAS HIGH COURT. 
Civi Revision PETITION No. 881 or 
1922. 

March 6, 1924. 
Present:—Mr. Justice Jackson. 

KAJ ULURI SWAMI AND ANOTHER— 
PETITIONERS 

versus | 
Sree Rajah CHINTALAPATI SURYA- 
NARAYANA RAZU BAHADUR 
GARU-—CouNTER-PETITIONER— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 141 
0. IX, r.9—Application to set aside execution sale 
—Dismissal for default-—Petition io restore, main- 
tainability of. 

Where a petition to set aside an execution sale 
is dismissed for default, no applieation lies under 
O. IX, r.9 of the Civil Procedure Code, to restore 
the petition. [p. 842, col. 1.] 

Thé “ proceedings " referred to in section 141 
ofthe Civil Procedure Code do not include exe- 
cution proceedings. [p. 842, col. 2.] 

Thakur Prasad v. Fakir Ullah, 17 A. 106 at p. 
111; 5 M. L. J. 3; 22 I. A. 44; 6 Sar. P. C. J. 596; & 
Ind. Dee. (s. s.) 393 (P. €.) Balasubramania Chetci 
v. Swarnammal, 21 Ind. Cas. 32; 38 M. 199; 
(19133 M. W. N. 685; 14 M. L. T. 146; $5 
M. L. J. 337 and Chidambaram Chetti v. Kandasemi 
Goundan, 74 Ind. Cas. 155; 46 M. 768 at p. 114; 
(1923) M. W. N. 571; 45 M. L. J. 346; lo L. Wit 
(1924) A. 1. R. (M.) 1, relied on. 

Bhubaneswar Prasad Singh v. Tilakdhari E 
49 Ind. Cas, 617; 4P. L.J. 135; (1919) Pat. 
(F. B.), followed. 

Subbiah Naicker v. Ramanathan Chettiar, 22 
Ind. Cas. 899; 37 M. 462; 26 M. L. J. 189; (1914) 
M. W. N. 205; 1L. W. 251, not followed. 


Petition, under section 115 of Act V 
of 1908 and section 107 of the Govern- 
ment of India Act, praying the High 
Court to revise the order of the Court 
of the District Munsif, Cocanada, in 
Civil Miscellaneous Petition No. 9 of 
1922 in Original Suit No. 441 of 1904. 

Mr. P. Satyanar rayana for Mr. P. Soma- 
sundaram, for the Petitioner. 

.Mr. D. Appa Row, for the Respond- 
ent, ` 


JUDGMENT. —This is a Civil Revi- 
sion Petition under section 115 of Act V of 
1908 and section 107, Government of 


Petitioner applied under O, IX, 
r. 9, to restore his petition for setting 
aside an execution sale which had been 
previously dismissed for default.. The 
lower Court has dismissed the applica- 
tion on the ground that such an appli- 


‘India Act. 
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eation does not lie against orders in 
execution proceedings following Bhuba- 
nesway Prasad Singh v. Tilakdhari Lal 
(1). Hence this petition. 

-The Patna Bench has ruled in terms 
that O. IX, r. 9, does not apply, 
and the question is whether this ruling 
should be followed with special refer- 
ence to Subbiah Naicker v. Ramanathan 
Cheltiur (2) the Madras ruling to the 
contrary. In the Madras ruling ‘at 
page 475,* the following passage occurs. 

* T£is contended that...... O. IX, r. 18, 

Civil Procedure Code does not apply 
to ex parte orders passed in execution 
but only to ex parte decrees in suits. 
We think that that argument cannot 
be accepted. Orders in execution which 
come under section 47, Civil Procedure 
Code, are decrees as defined in section 
2 of the Code and hence ex parte orders 
passed in execution are ex parte dec- 
rees. Order IX, r. 13, provides : gener- 
ally for the setting aside of ex parte 
decrees and not only for the setting 
aside of those classes of ex parte dec- 
rees which are not also orders passed 
under section 47 in execution proceed- 
ings.” l 
` This line of reasoning is traversed 
in Chidambaram Chetty v. Kandasami 

Y 

3). 
Mer e oS pointed . out with some 
force that although this may justify the 
application of , Article 164 (Sch. I, 
Limitation Act) it is no answer to the 
consideration that the whole order in- 
cluding r. 13 is applicable in terms 
only to suits and, therefore, it is to be 
inferred, to the description of decrees 


d in them.” EE i. 
PA ipe and ‘I think this criticism 


warrants the: observation in the Patna 


that Subbiah Naicker v. Rama- 
a A Chettiar (2) does not rest upon 


' a sure foundation (page 139), Oldfield, 


(1) 49 Ind. Ca 5.617; 4 P. L. J. 135; (1019) Pat. 75 


Oy be Ind. Cas. 899; 37 M. 462; 26 M. L. J. 189; 
(1914) M. W. N. 205; 1 L. W. 251. E 

(2) 14 Ind. Cas. 155; 46 M. 768 at p. 774; (1923) 
aC W. N. 571; 45M. D. J. 346; 18 L. W. 757; (1924) 
A LR. QOL 





— 


. i . 
J., in hisreferring judgment in Chidam- 
baram Chetty v. Kandasami Goundan (3 
quoted above, proceeds ‘that a better 


. foundation for the ruling in Subbiah 


Naicker v. Ramanathan Chettiar (2) 
would be, the plain and unrestricted 
terms of section 141, Civil Procedure 
Code. This refers to the argumentithat 
under section 141, the procedure in 
regard to suit8, is made applicable to 
all proceedings, and, therefore; O. IX 
is applicable, to execution proceedings. 
But.this is the very point taken in. 
Balasubramania -Chetti v. Swarnammal . 
(4) and it was held with-special refer- 
ence to Thakur Prasad v. Fakir Ullah 
(5) that a suit includes proceedings in 
execution and the word ‘suit’ in sec- 
tion 141 must, therefore, be.understood . 
as including execution. And, therefore, 
of course the other proceedings referred 
to in section 141, would not refer -to 
execution proceedings which fall within 
the term ‘suit’ in that section. This 
removes the last prop to Subbiah Naicker : 
v. Ramanathan Cheitiar (2) and I cannot 
hold that it-is an authority for dis- 
puting’ the ruling: in Bhubaneswar 
Prasad Singh v. Tilakdhari Lal (1). 
And as regards authority outside 
Madras, it is only necessary to refer.to ' 
the observation in Thakur Prasad v. 
Fakir Ullah (5) that the proceedings 
spoken of in section 647 (now section 
141, Civil Procedure Code) do not include 
executions. The order of the District 
Munsif is correct. The petition is dis- 
missed with costs. 


V. N. Y. Petition dismissed. 


(4) 21 Ind. Cas. 32; 38 M. 109; (1913) M. W.N. 
685; 14 M. L. T. 196; 25 M. L. J. 367. 


(5) 17 A. 106 at p. 111; 5. M. L. J. 3: 22 I. A. 44; 
6 Sar. P. C. J. 526; 8 Ind. Dec. (x. s.) 393 (P. O.). 
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BOMBAY HIGH COURT. 
ORIGINAL Ciy Jorisprerron Suir No. 
2404 or 1923. 

August 9, 1923. | 
Present;-—Mr. Justice Pratt. 
MADHAVJI VIRJI-—PrarwTITF 
VETSUS : 
LAKSHMIDAS MULJI & CO.— 
DEFENDANTS. i 
ambang Rent (War Resiriftions No. 2) Act (I1 of 
1918), $. D (3)-- Sub-lease by statutory tenent, validity 
6]--Nolice ta quit --Rent, receipt af -- Waiver. 

The words “the term of whose lease has expired” 
in section 9 (3) of the Bombay Rent (War Jes- 
trictions No. 2) Act, are an adjectival clause 
qualifying the noun tenant. The first part of the 
sub-section refers to the act of a tenant whose 
lease has terminated, and, therefore, the sub-letting 
must have occurred after the expiry of the lease. 
So also in the second part of the sub-section, the 
term of the lease must be fixed before the sub-letting. 
Otherwise it.cannot be said that a tenant has sub-let 
fora period extending beyond the term of his 
lease. Where the term of the lease has not expired, 
nor has it been determined by notice to quib before 
the sub-letting, the sub-section has no application. 

The object of section 9 (3) of the Bombay Rent 
(War Restrictions No. 2) Àct, is to prevent à statu- 
‘tory tenancy being used as a source of profit by a 
tenant who does not require the premises for his 
own occupation. The first part of the sub-section 


refers to a tenant who holds over under sub-section : 


(1) and the second part to a tenant who sub-lets 
beyond his term in expectation of a statutory 
tenancy. 

A landlord may recover rent from a statutory 
, tenant without waiving a notice to quit, but to 
collect six months’ rent in advance, after termina- 
tion of tha tenancy by notice to quit, is conduct in- 
consisten? with an intention to enforce the notice. 


Mr. Munshi, for the Plaintiff. . 
Mr. Khergamvala, for the Defendants. 


JUDGMENT.—The first defendant. 


is a tenant of the plaintiff from month to 
month of two godowns on the ground 
floor of a house in Kazi Syed Street. 

The plaintiff by notice on 3rd May, 
1923, terminated the tenancy as from 14th 
June 1923. f e 
ao first defendant plead the Rent 
Act. 

The plaintiff says that there is satisfac- 
tory cause because defendant No. 1, on 
16th February, 1923, sub-let the godowns 
to the second and third defendants. In 
support of this contention Mr. Munshi 
relies on section 9 (8) added to the 
Act by the Amending Act (Bom. Act ITI 

of 1923) and contends that as the lease has 
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been determined by notice, the case falls 
under both clauses of that sub-section; 
under the first, because the sub-letting 
is after 21st August 1922, and the teim 
of the lease has expired by virtue of 
notiee'to quit; under the second, because 
the sub-letting is from month to month, 
and, therefore, extends beyond the period 
of the lease which has been determined 
hy notice, 

Í feel clear, however, that the sub-see- 
lion does not support the construction 
that Mr. Munshi puts upon it. In the first 
part of the sub-section, the words " the 
term of whose lease has expired" are an 
adjectival clause qualifying the noun 
tenant. - The first part of the section, 
therefore, refers to the act of a tenant 
whose lease has terminated, and, there- 
fore, the sub-letting must have occurred 
after the expiry of the lease. So also in 
the second part of the sub-section the 
term of the lease must be fixed before 
the sub-letting. Otherwise, it cannot be 
said that a tenant has sublet for a 
period extending beyond the term of 
his lease. In the present case the term 
has not expired, nor had it been deter- 
mined by notice to quit before the sub- 
letting and, therefore, the sub-section has 
no application, 

The object of the sub-section is, I 
think, to prevent statutory tenancy be- 
ing used as a source of profit by a 
tenant who does not require the pre- 
mises for his own occupation. The first 
part refers to a tenant who holds over 
under section 9 (1), and the second part 
to a tenant who sub-lets beyond his 
term in expectation of a statutory tenancy. 
Neither part, therefore, applies to the 
present case. 

The second issue as to waiver does 
not arise, but if it did, I should hold 
that the plaintiff waived notice by receiv- 
ing an increment of rent for a period 
of six months in advance after termina- 
tion of the tenancy by notice to quit. 
A landlord may recover rent of the sta- 
tutory tenant without waiving the notice 
to quit. But to collect six months’ 
rent in advance, is conduct inconsistent 
with an intention to enforce the notice. 

I dismiss this suit with costs. 

Z. K. Suit dismissed; 
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MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER . 
No. 110 or 1822. 

March 7, 1924. 
Present;—Mr. Justice Jackson. 
ALLIAR ROWTHER— DEFENDANT 
No. l—PETITIONER—ATPELLANT 
© VETSUS 
NARAYANA KUDUMBAN AND OTHERS 
—PLAINTIFF AND DEFENDANTS Nos. 2 AND 3 
— RESPONDENTS. 

Limitation Act (LX of 1903), Sch. I, Art. 166— 
Execution sale—Praul—Appticaiion to set aside 
sale—Limitaiion. 

An application to set aside a sale held in 
execution of a decree on the ground of fraud is 
governed by Art. 166 of Schedule I to the 
Limitation Act. 

Konidena Kamayyav. Konidena .Ramamma, 74 
Ind. Cas. 458; (1922) M. W. N. 176; (1922) A. LR. 
(M.) 95; 16 L. W. 934 and Grace Rosamund - Rhodes 
v. Padmanabha Chettiar, 26 Ind. Cas. 369; 1 L. W, 
1033; (1914) M. W.N. 921; 17 M.L. T. 18, fol- 
lowed. : 


Appeal against the order of the Court 
of the Subordinate Judge, Tuticorin, in 
hvil Miscellaneous Appeal No, il of 
1322, preferred against that of the 
Court of tne Dissrict Munsjf, Srivai- 
kuatam, in Exeeuiioa Application No. 943 
of 1920 in O. S. No. 347 of 1311. 

Mr. C. V. Ananta Krishna Iyar, for. 
the Appellant. 

Messrs. C. Padmanabha Iyengar and 
T. D. Srinivasa Chari, for the Respond- 
ents. 4 

JUDQMENT.—This is an applica- 
tion under section 47, Civil Procedure 
Code to set aside a sale held in execution 
of a decree, on the ground that no notice 
‘had been served on the judgment-debtor, 
and the proceedings were fraudulent. 
Both the Munsif and the Subordinate 
' Judge have dismissed the application; 
and hence this second appeal. : 

The District Munsif has found that the 
notices were duly served and there is no 
reason to hold that the sale was ab initio 
void. The case wherean entirely wrong 
notice had been sent out, is not in point, 
cf. Raghunatha Das v. Sundar Das 
Khetri (1). There is ample authority 


(1) 24 Ind. Cas. 304; 42 C. 72; "18 O. W. N. 1058; 
LL. W. 567; 27 M. L. J. 150, 16 M. L. T. 353; (1914 
M. W. N. 747; 16 Bom. L. R. 814; 90 C. L. J. 555. 
13 A, L. J. 154; 4l L A, 251 (P. ©). l 
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for holding that where the sale is ‘sought 
to be set aside on: the ground of fraud, 
Art.- 166 applies. See Konidena 
Kamayya v. Konidena Ramamma (2), 
Grace Rosamund Rhodes v. Padmanabha 
Chettiar (3). The appeal is dismissed 
with costs. 

Y. N. V. Appeal dismissed, 

2) 74 Ind. Cas. 458; (192 . W. N. 176; 2 
a? R. (ML) 05°98 Lew Ost pale eae. 

(3) 26 Ind. Cas. 339; 1 L. W. 1033; (1914) M. W. 
N. 921; 17 M. L, T. 18. - 


BOMBAY HIGH COURT. 
ORIGINAL Orvin Jurispicrion Surr No. 306 
or 1920. 
September 21, 1923. 
Present:—Mr. Justice Marten. 
BAPUJI SORABJI PATEL—P taintirr 
VETSUS 
LAKHMIDAS RAVJI TERSI AND OTHERS 
4 —DEFENDANTS, 
Administration of assets—Receiver—Suit against 
estate—Compromise—Sanction of administering 
Court, whether necessary—- Procedure. i 
Where the estate of a deceased person is being 
administered by a particular Court, a compromise 
entered into by the Receiver in charge of the estate 
inasuit between the estate and a third person 
should besanctioned by the Court administering 


“the estate and not by the Court before whom the 


guit is pending. ([p. 845, col. 1] 


Mr. Kanga, Advocate-General, for the 
Plaintiff. : . 

Mr. Dastur, for Defendants Nos. 1 
and 2. 


JUDGMENT.—This is an applica- 
tion for & consent-decree where I am 
doubtful that I have been told all the 
material facts. The innocent application 
that is made to me by defendants Nos. 
1 and 2 is that by consent the suit 
should be dismissed against them with- 
out costs, . 

The suit is apparently on a promis- 
sory-note for, I am told, Rs, 15,000, I 


1 
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am also told that the plaintiff has now 
been paid by defendant No. 3, and that 
defendant No. 3 has no claim for con- 
tribution against defendants Nos. l and 
2. But defendants Nos. 1 and 2 are not 
sui juris. They are merely defendants 
because they have been appointed Re- 
ceivers in an action for partition or ad- 
ministration of the assets of the origi- 
nal first defendant one  Lallubhai 
Nathoochand since deceased. I have 
not seen the plaint-in that action in 
which they have been appointed Re- 
ceivers, northe order, and I had consider- 
able difficulty in ascertaining from their 
Counsel what the nature of the action was. 
This is what I am told. 

I further understand that an applica- 
tion was made to the Chamber Judge, 
Mr. Justice Kajiji, on behalf of these 
Receivers, defendants Nos. 1 and 2, to 
sanction the compromise in this suit on 
the lines I have indicated. I am further 
informed that Mr. Justice Kajiji has 
refused that application. I understand 
: further from what was told me on a 
' previous occasion that.the parties had 
gone before another Chamber Judge, 
Mr. Justice Kemp, to get the requisite 
sanction but had once more failed. 

I am now asked to give my sanction. 
That request by Counsel seems to me to 

be based on an entire misconception of 
` the practice of the Court, This estate 
of Lallubhai is being in effect adminis- 
tered by another Judge in a separate 
action. lt is for the Court in that ac- 

tion to say whether a particular suit 
‘should be brought or not on hehalf of 
‘the estate; and whether a particular 
suit should be defended on behalf of 
_that estate, and especially what compro- 
mise should be sanctioned for the Re- 
ceivers to-enter into. I have nothing what- 
ever to do with that suit. I am sitting 
here, as far as my Board is concerned, to 
trya contested suit of A v.B. In no way 
have I any jurisdiction to give this 
sauction to the Receivers. The proper 
Judge to give them that sanction is the 


Judge who is administering this estate 


of Lallubbai. 

I say this in detail, because I know 
from past experience that there is a good 
deal of misconception in this Court on 
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this point, and that people seem to 
tnink that because a Judge has a suit 
before him, he has got power to sanc- 
tion anything on behalf of anybody. 
That is entirely wrong, and Y am spcak- 
ing on this point absolutely positively 
from my own practice at the Bar. And 
there is one very good reason for it. 
When you apply to the Judge who is 
administering the estate, Counsel's opi- 
nions and all manner of confidential in- 
formation may be given to that Judge 
to enable him to come to a conclusion 
as to whether the case should be fought 
out or not, or whether it should be com- 
promised, and ifso, on what terms. Dut 
a Judge who has to hear a case as bet- 
ween the estate and à third party is in a 
totally different position. lt would be 
entirely wrong for him, to read confi- 
dential opinions and information on the 
one side or the other. He is there, as I 
said, to decide between that estate and 
a stranger, and it is not for him to sanc- 
tion the compromise on behalf of the 
estate. There are no doubt cases as re- 
gards infants where the matter is sim- 
ple and where it is unnecessary to take 
separate proceedings in the matter of the 
infant to have the Court's sanction ob- 
tained. -But in important cases where 
it would be undesirable to disclose in 
publie the real grounds on which a com- 
promise is made ora suit brought or de- 
fended, separate proceedings may be de- 
sirable. 

Here, I have got separate proceedings, 
namely, in connection with the estate of 
Lallubhai. My clear opinion is that it 
is for the Judge there to sanction the 
compromise if he thinks fit. Defend- 


-ants Nos. 1 and 2 are not sui juris, 


They connot ask for sanction to compro- 
mise unless the Judge in their suit gives 
them leave. 


Z. K.. Application rejected. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL JURIS- 
picTion No. 20 or 1924. . 

. Feburary 13, 1924. . 
Present:—Sir Lancelot Sanderson, Kr, 
Chief Justice, and Justice Sir 
Thomas Richardson, Kr, 

Tar KARNANI INDUSTRIAL 
BANK, LTD.—PLAINTIFF—APPELLANT 
. versus . 

SATYA NIRANJAN SHAW 
AND OTHERS—DEFENDANTS—HESPONDENTS. 
Arbitration Act (IX of 1899), s. 19—A pplication 
for time to file written statement, whether “a ste; 
in proceedings." g 
An application made by the Counsel for the 
defendant asking for time: to file the written 
statement, amounts to “taking a step in the 
proceedings” within the meaning of section 19 of 

the Arbitration Act. 

Ives and Barker v. Willans, (1894) 2 Ch. 478; 
63 L. J. Ch. 521; 7 R. 243; 70 L. T. 674; 42 W. R. 
483, distinguished. ` 


Appeal against the judgment and dec- 
ree of Mr. Justice ©. C. Ghose, dated 
the 8th January 1924. 

Mr. S. R. Das, Advocate-General, and 
Mr. S. C. Roy, for the Appellant. 

Messrs. N. N. Sarkar and P. N. Chat- 
.terjee, for the Respondents. ] 


JUDGMENT. 
Sanderson, C. J.—This is an 
appeal from the judgment of my learn- 
ed brother Mr. Justice C. C. Ghose. 
The order of the learned Judge was 
made on the 8th of January 1924, 
whereby he dismissed an application 


made by the Karnani Industrial Bank: 


under section 19 of the Indian Arbitra- 
tion Act that the suit in question 
should be stayed. 


The circumstances of this case, as far. 


8s my experience goes, are certainly out 
of the ordinary. 


It appears that the suit in question 


was brought by Satya Niranjan Shaw 
and another for arrears of rent, mesne 
profits, damages.and other reliefs against 
the Bank which was holding certain 
premises under a lease granted by the 
plaintiffs. ‘he summons was served 
upon the defendant Bank and the Bank 
entered appearance on the 19th of 
November last year. It then appeared 
that the Bank had brought a suit 
against one of the Bank's sub-tenants; 
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and, the learned Judge, apparently 
thinking that it was desirable that 
these two suits should be disposed of 
at or about the same time, made an 
order that the suit against the Bank 
by the plaintiffs and the suit by the 
Bank against the sub-tenants, should be 
placed in the daily list before the 
learned Judge to be mentioned. On the 
22nd of November, those two suits were 
placed in the le&rned Judge's daily list; 
and, then what happened, may be taken 
from the affidavit which has been filed 
on behalf of the plaintiffs, Mr. H..D. 
Bose on behalf of the plaintiffs men- 
tioned this suit to the Court when Mr. 
Justice Ghose askedthe learned Counsel 
appearing for the defendant Bank when. 
his clients would file their written 
statement, whereupon the said learned. 
Counsel asked for a certain time but 
the learned Judge directed that the 
defendant Bank should file their written 
statement on Monday following, 4.e., on- 
the 26th November, and the learned 
Counsel for the defendant thereupon 
pressing for a little longer time, the 
Court ordered the defendant Bank to 
fle their written statement by Wednes- 
day following, i.e, on the 28th Novem-: 
ber and also made a cross order for 
discovery by Friday following, i.e. to 
say, on the 30th November and also an 
order for inspection. The learned Judge 
summarised the proceedings as fol- 
lows:—“ This case was set down on the 
list on & particular date last month to 
be mentioned. Coynsel on behalf of 
the present applicant appeared and in- ` 
formed me that no written statement: 
had been filed. Upon that there was a 
discussion. as to how much time was 
wanted for the purposes of filing the 
statement. Learned Counsel 
asked for a longer time than I was pre- 
pared to give and ultimately I allowed 
a certain period to the applicant to file 
his written statement, and there was 
cross order for discovery.” 

In my judgment the question in this 
case. depends upon whether the appli- 


cation by the learned Counsel for the 
--defendant Bank for further time to file 


the written statement under the circum- 
stances, ~ which. I have mentioned, ' 
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amounted to “taking a step in the pro- 

ceedings” within the meaning of sec- 
` tion 19 of the Indian Arbitration Act. 
The section provides that the party 
against whom any legal proceedings, 
have been taken, may at any time after 


appearance and before filing a written ' 


statement or taking other steps in the 
proceedings, apply to the Court to stay 
the proceedings. The notice of the ap- 


plication in the present tase was served ‘ 


on the 3rd of December and tbe date 
for which the notice was given, was the 
10th of December. I do not see how 
it is possible for us to hold that the 
application which the learned Counsel 
for the defendant Bank made for fur- 
ther time to file the written statement, 
was not a step in the proceedings. The 
learned Advocate-General appearing for 
the appellant Bank has pointed out 
that the suit was put on the list at the 
instance of the learned Judge and it 
was the learned Judge who in the first 
‘instance asked the learned Counsel 
what time he would require for the 
written statement. However, if the 
Bank were intending to object to the 
jurisdiction of the Court and were in- 
tending to make an application to stay 
thé suit on the ground that the matter 
Should be referred to arbitration, the 
proper answer to the learned Judge's 
question for the learned Counsel would 
have been that the Bank did not intend to 


fille any written statement, inasmuch as. 


they were going to apply for a stay of 
the suit and that they did not desireto 


take any step in the proceedings. With , 


respect to that the learned Advocate- 
General has stated that the learned 
Counsel was not aware of the facts'and 
was not properly instructed. . The 
answer to that is that if that were so, 
ihe learned Counsel ought to have ap- 
plied for an adjournment before taking 
any step at all, but he did in fact 
apply for further time to file a written 
statement. I am unable to say that 
that was not taking & step in the pro- 
ceedings, It may be said in a sense 
that the learned Counsel was ‘unexpect- 
edly put into a somewhat awkward 
position and that the point is a tech- 
nical one. On the other hand, the posi- 


_tried by arbitrators or 


tion is governed by the words of the 
section and, the only question at issue 
at the present moment is whether the 
dispute between the parties should be 

by a Judge of 
the. Court. sem 

For these reasons in my judgment 
this appeal should be dismissed with 
costs. 

‘Richardson, J.—1 agree. 

The point is a technical one and I 
see no escape from the words of sec- . 
tion 19 of the Act. The party who 
appears by Counsel: in a suit and ap- 
plies by such Counsel for time to file a 
written statement, appears to me to bé 
taking a step in that suit. The case 
differs in that respect from the case of 
Ives and Barker v. Willans (1) to which 
we were referred, where there was no 
such application. It is quite true that 
the step here was taken before a copy 
of .the plaint was received; but surely 
the concise statement of claim which 
had been received coupled with the 
notice to quit the premises which had 
also been received, should have put the 
defendant Bank on their guard. They 
knew, of course, all about the arbitration 
clause in the lease and, after all, if the 
point is' a technical one; we are not 
deciding the dispute between the parties 
on the merits; the only question now is 
whether the dispute should be tried by 
the Court or by arbitrators, 

K. S. D. Appeal dismissed, 
q s 2 Oh. 478; 63 L. J. Ch, 521; 7 R. 243; 


70 . 674; 42 W. R. 483. 


NAGPUR JUDICIAL COMMIS-. 
. SIONER’S COURT. 
Civin RzvisioN No. 172-B or 1923. 
October 24, 1923. 
Present:—Mr. Kinkhede, A. J. C. 
KANHAYALAL TARACHAND— 
PLAINTIFF—APPLICANT 


versus 
SITARAM TUR ARAM-—DREFENDANT 


—NON-APPLICANT, 
lIusirumeni— Material alteration — Instrument 
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under hand-—-Bill of Exchange—Promissory-note 
--Presumption as to time of alteration—Burden of 
proof. . 

An immaterial alteration, by whomsoever made, 
does not affect the operation ofan instrument ; 
nor does an alteration made with the consent of all 
parties avoid an instrument, inasmuch as, it takes 
effect as altered. [p. 849, col. 1.] 

Instruments authenticated by the signature of 
the author but not sealed by him are instruments 
uader hand, and there is no presumption that 
alterations made in such instruments were made 
before ' their execution. Therefore, where an 
alteration made in such an instrument is mate- 
vial and affects the validity of the instrument, 
the law casts a very heavy onus on the plaint- 
iff to explain the alteration and show when it was 
made. [p. 849, col. 1.] 

A writing which is intended to be under hand 
only can be altered by erasure, or interlineation, 
or otherwise, before it is signed, but it lies upon 
ihe party who puts the instrument in suit to 
explain the alteration and show when it was 
made. [p. 849, cols. 1 & 2.] 

An alteration ina material part ofan instru- 
ment under hand made by, or with the consent 
of, one party thereto, but without the consent of 
the other party, makes the instrument void. to 
this extent that the party responsible for the altera- 
tion, cannot enforce the instrument against & party 
not responsible. [p. 849, col. 2.] : 

An alteration made while the instrument is in 
the custody of one party, although not made with 
his knowledge or consent, has the same effect in 
avoiding the instrument as if made by him, on the 
principle that hé who has the custody of an instru- 
ment made for his benefit, is bound to preserve it 
in its original state. [ibid.] 

Revision against a decree of the 
Small Cause Court, Amraoti, in Small 
Cause Court Suit No. 1365 of 1923, dated 
the 31st July 1993. 

Mr. Bhawanishankar, 
lant. ; 


ORDER.—The present revision raises 
only one question of law, namely, 
on whom does the burden lie to prove 
the time when the alteration in a docu- 
ment took place, i.e, whether it took 
place before or after its execution. The 
document in suit is styled a promissory- 
note and is dated 18th March 1922. Ac- 
-cording to plaintiff, on 18th March 1922 
he re-paid Rs. 200 which he owned to 
the defendant on a previous promissory- 
note, and also advanced Rs. 600 to the 
latter by way of a loan carrying interest 
at Rsi 2 per cent. per mensem, and 


for the Appel- 


that it was to evidence this re-payment . 


and loan that the document styled pro- 
missory-note was executed by the de- 
fendant. The defendant’s version is 


that he passed the document in token 
of his having received Rs. 200 due to him 
from the plaintiff. He denied having 
borrowed Rs. 600 and executed the 
document as evidence’ of such loan. He 
explains that as the payment of Rs.200 
was made to him at Chandur, at a time 
when the previous promissory note exe- 
cuted by plaintiff in his favour was 
not with him, eand the plaintiff wanted 
him to passa receipt for Rs. 200 in his 
favour, and ‘as interest could not be 
calculated just then and plaintiff sug- 
gested that he should execute a pro- 
missory-note for Rs. 200 in his (plaint- 
iffs) favour and that the notes would 
be exchanged later on, he allowed it to 
be styled as a promissory-note and exe- 
cuied it. According to him, however, 
the words “Va Me Tumche Pasoon 
Karj Rupay 600" and the word "Sahashe" 
between the words “Rokh” and “Ghetale” 
are interpolations subsequent to the: 
execution and made without his know- 
ledge and consent, It is also contended 
that the document sued upon, does not 
constitute a promissory-note and even 
if it does, the suit isnot maintainable 
on its basison the ground that it was 
altered without his consent in material 
particilars whilst it remained in plain- 
tiffs custody. The plaintiff did not 
caré to give any explanation at the 
stage of pleadings as to how the docu- 
ment came to be altered but simply 
asserted that the so-called interpola- 
tions were already there before the 
document was signed by the executant. 


‘The plaintiffs version in the witness- 


box however is that he wanted to take 
a separate promissory-note for Rs. 600 
which he alleges he advanced to defend- 
ant and, therefore, went out to bring 
one anna postage stamps. But in the 
meantime, the  promissory-note was 
written in his absence; by the time he' 
returned with a ticket, five lines up to 
the word “Donshe” were written out. 
He did not or could not get another 
ticket or one anna stamp and conse- 
quently the writing was so altered and 
added to as to make it servethe double 
purpose of an acknowledgment for Rs. 200 
re-paid, as also of an instrument of ob- 
ligation ta evidence the alleged loan 
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of Rs. 600. Thus while according to 
the defendant the words said to be inter- 
polated were not in the document before 
he signed it, they were there before 
such execution according to the plaintiff. 


The First Court, relying upon a passage: 


from Amir Ali and Woodroffe's Law of 
Evidence, and paragraph 1819 of Taylor 
on Evidence laid the onus of explaining 
its altered appearance en plaintiff who 
tendered it in evidence. That the 
document contains alterations and that 
the alterations are material, is admitted 
by both sides. The question then is 
when did the alteration take place, 
whether beforé or after the execution. 
This is really a question of'fact and has 
been for good reasons decided against 
the plaintiff by the Judge who recorded 
the evidence. It- is however argued 
before me that this finding is vitiated 
because’ the burden was wrongly thrown 
on the plaintiff. 

2. The question, therefore, which I 
have.to decide is whether the burden 
was rightly placed on plaintiff by. the 
Court below. 

An alteration which is not material, 
does not affect the operation of the 
‘instrument by whomsoever it is made. 
.Again if an alteration is ‘made with 
the consent of all parties, it does not 
‘avoid the instrument which takes ‘effect 
. as altered. 
` ` Under English Law of alterations in 
“the case of deeds which are signed and 
sealed, the presumption is that altera- 
tions are, made before the execution of 
the instrument. But such a presump- 
tion does not apply to an instrument, 
under hand, i. e, instruments which 


are authenticated by the signature 'of, 


ihe author but are not sealed by him. 
Bills of Exchange and promissory notes 
are classed as instruments under hanc 
and it, therefore, follows that in their 
case, there is no presumption that any 
‘alterations noticed in them were made 
. before they were executed. Lord Hals- 
" bury in his Laws of England, Volume 
X, sections 764 and 765 at page 431, 
. quotes cases in support and observes as 
` follows:— : 
“A writing which is intended to be 
‘under hand only can be altered by 


xot 


.rate independent 


erasure, or interlipeation, or otherwise, 
before it is signed, but it lies upon 
the party who puts the instrument in 
suit to explain the alteration and show 
when it was made. 

An alteration in, a material part of 
an. instrument under hand made by, 
or with the consent of, one party 


. thereto, but without the consent of the 


other party, makes the instrument void 
to this extent that the party responsible 
for the alteration. cannot enforce the 
instrument against a party not respon- 
sible, * * * * ^" 

An alteration made while the instru- 
ment is in the custody of one party, 
although not made with his knowledge 
or consent, has the same effect in avoid- 
ing the instrument as if made by him, on. 
the principle that he who has the custody 
of an instrument made for his benefit, 
is bound to preserve it in its original 
state. * E 

Applying these principles to the facts 
of the present case, it will ‘be seen 
that but for the alteration, the defen- 
dants obligation in respect of the 


‘alleged loan of Rs. 600 does not come 


into existence. The rights and liabili- 
ties sought to be enforced in this suit 
thus arise out of the alteration, and as 
such an alteration is material and 
affects the validity of the instrument, 
the law casts a very heavy onus on the 


plaintiff "to explain the alteration and: 


show when it was made.” The lower 
Court was, therefore, right in throwing 
the onus on the plaintiff to explain the 
altered complexion of the promissory- 
note, when it was produced in Court 
by plaintiff in support of his claim. 


‘From the explanation given by plaintiff 


from the witness-box, one can see very 
clearly that his original idea was to 
secure an acknowledgment for the re- 
payment of Rs. 200, and to take a sepa- 
promissory-note for 
Rs. 600 alleged to be.advanced that 
very moment. As he failed to obtain 
two stamps, it became necessary for 
him to so alter the instrument which . 
was partly written, as to make it evi- 


' dence, not only, of the re-payment of 


Rs. 200, but also, of the alleged ad- 
vance of Rs, 600, This explanation if 
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believed would have shown that the 
‘alteration was thought of and made 
with the consent of both parties prior 
to the execution of the promissory-note 
-and consequently the plaintiffs right to 
sue on its basis would have remained 
unaffected; but if the explanation were 
not believed, it would necessarily lead 
to an inference that the. alteration was 


made in the instrument, by the person: 


highly interested in the alteration, but 
without the consent of the executant 
and subsequent to its being signed by 
the “executant. The Trial Judge after 
hearing the evidence of both sides, has 
“not accepted the explanation and has 
‘come to the conclusion that the story 
told by the plaintiff is full of suspicion 
“and that it was very unlikely that the 
defendant, who himself on the date of 
this promissory-note advanced a loan 
. of Rs. 200 to his debtor Kisan on a 
promissory-note marked, Exhibit D.-8, 
“under which he was to, get interest at 


“Re. 1 per cent. per mensem, would care: 


‘to. borrow Rs. 600 ona higher rate of 
“interest at Rs. 2 per cent. per mensem 
from plaintiff. The evidence and the 
' probabilities are, therefore, against the 
‘loan being. advanced by, plaintiff. It 
necessarily follows that the alteration 


which is there, was not made prior to the. 


execution of the promissory-note but 
was a subsequent interpolation. The 
_ instrument which was originally intend- 
ed to serve as a receipt for Rs. 200, 
though worded as a promissory-note, 
must, therefore, have been altered by, 
or with the consent of, plaintiff, but 
without the knowledge of the defendant 
with the ‘avowed object of varying the 
‘rights and liabilities of the parties. 


Such an alteration being admittedly. 


material, avoids the instrument, and: the 
plaintiff is not legally entitled to re- 
“cover anything on its basis. The suit 


‘was, therefore, rightly dismissed by the - 


Court below. The application is, there- 


fore, rejected without notice to the op- 


posite party. The applicant will bear 
his own costs, "NOE 
8. D, Application rejected. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 78 
oF 1921, 

March 27, 1923. 

Present:—J ustice Sir Asutosh Mookerjee, 
Kr,and Mr. Justice Rankin. 
JOYGUNNESSA BIBI—DEFENDANT— 
APPELLANT = 

versus 

MAJILULLAH MAMED PROMANIK 

AND OTHERS—PÉAINTIFFS— RESPONDENTS. 

Muhammadan Law--Waqf-—Mutwalli, removal 
of — Welfare of trust—Court, duty of. 

A muiwalli should not be allowed to continue 
in office if his management of the institution is 
detrimental to the interest of the endowment. 
{p. 851, col. 1.] 

In such matters the Court is guided solely by 
considerations -of the welfare of the trust and 
will not hesitate to removea trustee who has 
purchased the trust property, or concurred ina 
breach of trust, or has wrongfully alienated trust 
property, or has been guilty of wanton waste and 
neglect, or shows a total lack of capacity to 
manage. [p. 851, cols. 1 & 2.] : : 

Ex parte, Reynolds, (1800) 5 Ves 707; 5 R.R. 
143; 31 E. R. 816, Moor v. M'Glynu, (1894) 1 Ir. 
R. 74; 1 Ir. L. R. 35, Srinath Bose v. Radhanath 
Bose, 12 C. L.R. 370, Inthe goods of James 
Powell, 6 N. W. P. H. C. R. 54, Ganapati’ Ayyan 
v. Savithri Ammal, 21 M. 10; 7 Ind. Dec. (N. s.) 
364, Coventry Oorporation v. Allorney-General, 
(1720) 7 Bro, P. C. 235; 3 E. R. 153, Buckeridge v. 
Glasse, (1841) Cr. & Ph. 196; 10 L.J. (N. s.) Ch. 
134; 5 Jur. 163; 41 E R. 438; 54 R. R. 241. 
: Zamindar of Kalahasti v. Ganapathi Iyer, 48 Ind. 
Cas. 897; (1918) M. W. N. 555, ‘referred to and 
relied on, : i . 

Appeal against a decree of the Dis- 
trict Judge, Jalpaiguri, dated the 10th . 
of January 1921. ; 

Babus Nakuleswar Mukerjee and Rama- 
prosad Mukerjee, for the Appellant. . 

Babu Atul .Chandra Gupta, for the 
Respondents. | 


JUDGMENT.—This is an appeal 
against a decree for the removal of a 
mutwali in a suit instituted under section 
92, Civil Procedure Code. The wakf 
"was created on the IOth June 1898 by 
Sawy Ali and Joygunnessa Bibi. The 
former became the first mutwalli and 
continued to hold office till his death 
which took place on the 28th April 1903. 
The latter thereupon became the mutwalli, 
It is alleged that during her time the’ 
wakf estate has practically disappeared, 
.the properties included in the estate 
have been treated as secular properties 
not dedicated for charitable purposes, 


. 
TUS 
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and have actually been partitioned. The 
lands have also been sold for the personal 
debt of the mutwalli. The performance 
of religious, charitable and educational 
acts enjoined by the wakfnama has 
ceased, the mosque has fallen into decay 
‘and the madrassa and fakirkhana no 
longer exist. In view of these facts, 
which have been established by the 
‘evidence, the District Judge has directed 
that the mutwalli be reihoved and he has 
- also appointed new mutwallis. The evi- 
dence has been placed before us and we 
have come to the conclusion that the 
order for removal must be maintained. 


The appellant is one of the joint 
founders of the endowment and it has 
been urged that out of consideration for 
her feelings, the Court should be reluct- 
antio remove her from the office during 
her lifetime. There is some force in 
this contention; butit is plain that on 
account of her age she is no longer able 
to conduct the management of the wakf 
properties. The fact is that the manage- 


ment has in effect vested in the relations . 


of the appellant who are not particularly 
anxious to maintain the wakf. In these 
circumstances, we see no escape from 
the conclusion that the interest of the 
endowment, founded by the appellant 
herself, requires her removal. 1t cannot 
be disputed that a mutwalli should not 
be allowed to continue in office if her 
management ofthe institution is detri- 
mental to the interest of the endowment. 
This is not a case, of errors and irregu- 
larities but rather of gross mismanage- 
ment. The principles applicable in cases 
of this class were explained in’ Azizur 
Rahaman v. Ahidannessa, F. A. No. 164 
of 1920, decided on 9th March 1923, 
unreported. The Court will be guided 
solely by considerations of the welfare of 
the trust, and will not hesitate to remove 
a trustee who has purchased the trust 
property or concurred in a breach of 
trust, Ex parte Reynold (1) and Moor v. 
M'Glynu (2) or has wrongfully alienated 
trust property, Srinath Bose v. Radhanath 


. (1) (1800).5 Ves. 707; ;9 ER ds 31 E. R. 816. 
(2 (1894) 1 Ir. R. 74; 1 Ir, L, R. 35. . ` 
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Bose (3) or has been guilty of wanton waste 
and neglect of duty, Tn the goods of James 
Powell (4), Ganapati Ayyan v. Savithrt 
Ammal (5), Coventry Corporation v. 
Attorney-General (6) and Buckeridge v. 
Glasse (7), or shows a total lack of capa- 
city to manage, Zamindar of Kalahasti v. 
Ganapati Iyer (8). The decree of the 
District Judge for the removal of the 
appellant must consequently be confirmed. 

We are, however, not satisfied that the 
persons who have been appointed mutwallis 
are really qualified to hold that office. 
After enquiry we have come to the con- 
clusion that, in the interest of the endow- 
ment, the office of mutwalli should be 
vested in two persons, namely, Khasm- 
uddin Pradhan and Abdul Majid 
Basania who are accordingly appointed 
mutwallis. These gentlemen have expres- 
sed their willingness to undertake the 
management of the endowment, to hold 
the office of mutwalli, and forthwith to 
institute suits for the recovery of the 
trust estate. They have offered to ftunish 
security to the satisfaction of the District 
Judge to the extent of Rs. 1,000, such 
security to be furnished within six weeks 
from this date; in the meanwhile, they 
will be allowed to institute suits lest any 
question of limitation should arise. 
There will be no order for the costs of 
this appeal. 

K. 8. D. 

3) 12 C. L. R. 370. 

4) 6 N. W. P. HOR. 

5) 21 M. 10; 7 Ind. Dac 8.) 364. 

(6) ) (1720) 7 Bro. P. C. 235; 3 I$. R. 153. 

(7) (1841) Cr. & Ph. 126; lor. J. (N.s) Oh. 134; 
5 Jur. 163; 41 E. R. 438; 54 R. R. 2 

(8) 48 Ind. Cas. 897; (1918) 3 M. W. X. 992, 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
LETTERS PATENT APPEAL No. 142 or 1922, 
May 29, 1924. 

Present;—Mr. Cecil Henr y Walsh, Actg. 
Chief Justice, and Mr. Justice Ryves. 
MOAZZAM ALI—PLAINTIFF—APPELLANT 

versus ` 
RAZA ALI—DEFENDANT—RESPONDENT. 
Muhammadan, Law — Wagf—Alanagement of 
endowed property—Reference to arbitration—~ 
Award, whether valid~Staius of parties, 


852 
MOAZZAM ALI V. RAZA ALI. 


A dispute having arisen between a mutwalli and 
his two sons it was referred to arbitration, and the 
arbitrator decided that the mutwalli should con- 
tinue in offies during his lifetime and that after his 
death the two sons would be joint mutwallis, and 
act according tothe deed of endowment. After 
ths death of the mutwalli, one of the sons sucd the 


other for recovery of half the income of the 


endowed property : 

Held, that the status of the parties had been 
declaréd by the award which was perfectly valid 
and each was entitled to an equal ‘share in the 


' management and profits of the property. 


Mohammad Ibrahim Khan v. Ahmad Said Khan, 


. 6 Iùd. Cas, 219; 7 A.L, J. 761; 32 A.. 503 and 
. Mahadeo Prasad v. Bindeshri Prasad, 30 A. 137; 


“No. 1567 of 1920 and reported 


.which was 


.of reference to arbitration. Hence the. 


5 A. L.J.101; A. W. N. (1908) 51; 3 M. L. T. 208, 
explained. 


Letters Patent Appeal against a judg- 
ment of Mr. Justice Gokul Prasad, 
dated 21st June, 1922. in Second Appeal 

as 70 
Ind. Cas. 836. 


` FACTS.—RBetween the father on the 
one side and the mother and her children 
on the other there was à dispute as to the 
mother's dower due from the father. The 
matter having been referred to axbitra- 
tion the arbitrator, amongst other things, 
made certain arrangements regarding 
the management ofthe property in suit 
declared to be wagf and 
the father was to act as-mutawalli during 
his lifetime, and after his death, his 
two sous, the parties to the present suit, 
were to aet as co-managers. According 
to this arrangement the father remained 
in possession during his lifetime. and 


after his death the elder son the. present ' 


defendant, got mutation of names. The 
plaintiff suéd for half the profits of the 
property. The defence was that the 
defendant, as the elder son, was the only 
de facto mutawallt; that the provision in 
the award that the two brothers were to be 
co-managers was void. The lower Appel- 


‘late Court decreed the claim, observing 


that the wagf created was really sham 
though this point was not in issue. The 


. High Court in second appeal reversed the 


judgment on the ground that the 
question of. appointment of a mui- 
walli could not form the subject-matter 


Letters Patent Appeal. 
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‘the question in this suit. 
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Dr. S. N. Sen, for the Appellant. 
. Mr. M. A. Aziz, for the Respondent. 

JUDGMENT.-—In our opinion this 
eannot be supported. The 
learned Judge has misapplied the deci- 
sion in the case of Mohammad Ibrahim 
Khan v. Ahmad Said Khan (1) which 
was founded upon an earlier case, namely, 
Mahadeo Prasad v. Bindeshri Prasad (2) 
in which it was, held "that the appoint- 
ment of a guardian to' a minor, not being 
a matter of private right as between- 
parties, is not a question which can 
be settled by reference to arbitration". 
That is to say, the Court has a kind of 
parental control over a minor, and a. 
special jurisdiction over the guardian, 
and it cannot allow that jurisdiction to 
be taken out of its hands by any private 
arrangement between the parties. In the 
decision in the case in Mohammad 
Ibrahim Khan v. Ahmad Said Khan (1) 
that principle was applied to the mere 
appointment of a mutwalli, and we 
express no opinion as to whether it was 
rightly applied or not. But that is not 
It cannot 
really be better put than the learned 
District Judge didit. Independently of 
the question of the appointment of a mut- 
walli, it being still an open question as 
to whether this wagf is a valid one and 
whether a muiwalli has lawfully been 
appointed, the parties referred certain 
differences to an arbitrator, who, by his 
award, determined their rights. As the’ 
learned Disiriet Judge says: "the status 
of the parties has been determined by the 
award, and each is entitled to an equal 
share in the management and profits 
of this property”. That is what the 
plaintiff sued for, and the defence really | 
amounts to an act of impudence. That 
is to say, under the cloak of public right, 
public charity, and religious endowment, ' 
the defendant claims to stick to the whole 
of the profits of this proparty to the 
exclusion of the party who is entitled to 
half. The law is not so foolish as to 
deprive a plaintiff of his just civil rights 
in a suit of this nature. The appeal must 


- be allowed, and the decree of the lower 


(1) 6 Ind. Cas. 219; 7 A. L. J. 761; 32 A. 503. 
(3) 30 A. 137; 5 A. L. J. 10l; A. W. N. (1908) 51;°. 
3 M. L. T, 208, < 


E 
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Appellate Court restored with costs, in- 
furum this Court fees on the higher. 
Scale. ; 


K. 8. D. Appeal allowed. 


CALCUTTA HIGH COURT: 
ORDINARY ORIGINAL CIVIL JURIS- 
DICTION Surr No. 1128 or 1922, 
July 19, 1923. 

Present: —Mr. Justice Buckland. 
ELLEN EVELINE WELLS— 
PLAINTIFF 

versus 


‘JOHN DICKINSON AND CO., LTD— 


DEFENDANT. . 
. Calcutta Rent Act (III B.C. of 1920), ss. 2 (f), 
415 (3) (b)—Furnished flat.—Controllor, power of, to 
standardise reni—Hire of. furniture, whether can 
be fixed —Order standardising vent, effect of—Rent 
at rate agreed wp, whether can be recovered. 

The Rent Controller can standardize the rent of 
“premises” where the “premises” are comprised 
ina furnished flat, but he has no power to fix 
the hire of'the furniture. [p. 854, col: 2.| 

Though the Controller or Tribunal,'as the case 
may be, may make an order standardizing the 
rent to be paid in respect of premises when 
such premises have been let at a sum which 
includes payment for use of furniture, the parties 
to that agreement remain under their original 
liability, whatever effect such order may have as 
bastwesn other parties or in other circumstances, 
[p. 857, col. 1.] . 

The defendant Company agreed to take the lower 
flat of & house at Rs. 600 a month including 


‘furniture and entered into possession. Subsequent- 


ly they applied to the Rent Controllar who 


fixed a standard rent fox the premises 
at Rs. 275 ‘par month including the fur- 
niture. The plaintiff thereupon applied to the 


Tribunal which decided that the Controller had 
no powerin fixing a standard reat to include 
hire of furniture and fixed it at Rs. 200 per 
month for the premises unfurnished. Rent was 
paid at ‘the rate so fixed for some time and 
the plaintiff then sued to recover the balance 
of the amount agreed to be payable under the 
original agreement : 
Held, that tho plaintiff was entitled to succeed, 


Sutton v. Temple, (1843) 12 M. & W. 52 at p. 60: 
13 L. J. Ex. 17; 7 Jur. 1065; 152 E. R. 1108; 67 R. 
R. 255, referred to. 


Mr. T. Ameer Ali, for the Plaintiff. 
Messrs. H. R. Pankridgei and West- 
macott, for the Defendant. » 


JUDGMENT.—This is a suit to 
recover the sum of Rs. 5,860 as rent of 


> .e* 


^ 
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a furnished flat in No. 12, Loudon 
Street and a small amount of Hs. 86-7 
which is not in dispute. The material 
facts as to which also there is no dis- 
pute are as follows:—By a letter dated 
the 3rd February 1920 the defendant 
Company agreed to take “the lower flat 
of the house at the above (12, Loudon 


. Street) address at Rs. 600 a month in- 


cluding furniture " from the Ist of May 
next till the 31st October 1921. The 
defendant Company entered into 
possession on the Ist June 1920. On the 
14th October 1920 the defendant Com- 
pany applied to the Rent Controller 
appointed under the Calcutta Rent Act 
and on the 30th March 1921 the 
Rent Controller fixed a standard rent 
for the premises at Rs. 275 per month 
including the furniture. The plaintiff 
applied to the Tribunal which decided 
that the Controller had no power in fix- 
ing a standard rent to include hire of 
furniture and fixed it at Rs. 200 per 
month for the premises unfurnished. 
Since that time rent has been paid at the 
rate so fixed and the plaintiff claims to 
recover the balance of the amount agreed 
to be pavable under the agreement of 
the 3rd February 1920. 

This raises an interesting point of law 
under the Act andthe contentions sub- 
mitted on behalf of the plaintiff are 
two:—(1) That the Act does not apply 
to a furnished flat (or house), and (2) 
that if the Rent Controller (or Tribunal) 
has power to fix a standard rent in respect 
of premises let furnished but upon the 
basis of their being unfurnished the 
lessor is still entitled ato the full sum. 
agreed upon 

The preamble of the Act states that it 
is expedient to restrict temporarily the 
increase of rents in Calcutta. “Premises” 
are defined by section 2 (e) as follows:— 
"'Premises' means any building, or pait 
of a building, or hut let sepaiately for 
residential charitable, educational, or 
publie purposes, or for the purposes of a 
shop or an office, including any lend 
appertaining thereto and let therewith." . 
This section also provides that the ex- 


‘pression shallàinclude a room or rooms 


in & hotel, boarding house or lodging 
house, but that has no application to 
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this case. Sub-section (f) defines stand- 
ard rent in relation to any premises 
as:—~‘(i) The rent at which the premises 
were let on the Ist day of November, 
1918, or, where they were not let on 
that date, the rent at which they were 
last let before that date and after the 
ist day of November, 1915, with the 
addition, in either case of ten per cent, 
on such rent; (ii) in the case of any pre- 
mises which were or shall be first let 
after the Ist day of November 1918, the 
rent at which the premises were or may 
be first let.” 

. Then follows a third definition of 
standard rent by reference to section 15 
in the following words:—(iii) In the cases 
specified in section 15, the rent fixed 
by the Rent Controller.” The three de- 
finitions are distinct so far as this sec- 
tion is concerned. 

. .BSection 15 contains six sub-sections, 
Some of which are again sub-divided, in 
partieular sub-section (3) sub-sections (1) 
(2), (4), (5) and (6) are matters of pro- 
cedure and do not affect the powers of 
the Rent Controller. Sub-section (3) 
supplies the third definition in sec- 
tion 2 (f) (iit) where it would more 
properly find a place. It begins:—‘ In 
any of the following cases, the Controller 
may fix the standard rent at such amount 
as, having regard to the provisions of 
this Act and the circumstances of the 
case, he may deem just.” 

This allows a discretion to the Con- 
troller, the only limits upon which ap- 
pear to be those imposed by the words 
quoted and the sub-sections stating when 
such discretion may be exercised. These 
are five in number and they state sets of 

. circumstances to which the hard and 
fast rules provided by section 2 (f) (i) 
and (it) might not be applicable or ap- 
propriate. 

Those stated in sub-section (3) (b) alone 
can have any application to this case. 
Its terms are as follows:—' "Where in the 
ease of any premises let furnished, it is 
necessary to distinguish, for the pur- 

.pose of giving effect to this Act, the 
amount payable as rent from the amount 
payable as hire of furniture." 

The effect of this sub-section will have 
to be considered, but. before doing so, I 
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will deal with the first proposition, that 
the Act does not apply to à furnished 
flat (or house), for this point is within 
a narrow compass. - 

The argument addressed to me.on be- 
half of the plaintiff is that a furnished 
flat (or house) is not within the term 
"premises" as there defined. A flat or 
house certainly is within the definition, 
with equal certainty furniture is not, 
and a “farnished flat" is referred to by 
learned Counsel for this purpose as 
though it were a third thing and a 
"composite artiele" as he has termed it. 

I cannot accept the proposition that a 
furnished flat is necessarily a distinct, 
concrete, indivisible thing, though it may 
be so treated either in a Statute, asin the 
ease of the English Rent Restrietion Act 
whereitis referred to as a dwelling house 
let at a rent which includes payment in 
respect of use of furniture, (5 & 6 Geo. 
V. ©. 97) section 2 (2), (10 & 11 Geo. 
V. C. 17) section 12 (2) (2), or by agree- 
ment between parties where the rent 
includes a'sum for the use of furniture 
as in Sutton v. Temple (1), where Lord 
Abinger, C. B., referred to such an agree- 
ment as & contráct of a mixed nature 
for the letting of a house and furniture. 

Without some indication that the Rent 
Act so regards the combination of a flat 
or house and. furniture, I do ‘not, think I 
should be justified in holding that so far 
as the combination includes “premises,” 
the sections of the Act which refer to 
“premises,” do not apply to a furnished 
flat or house. In this view the broad 
contention that no order can be made 
by the Rent Controller standardizing the 
rent of “premises” where the “premises” 
are comprised in a furnished flat, falls 
to the ground. The expression I have 
employed is equally applicable to the . 
certification by the Controller of the 
standard rent in cases where section 2 
(f) @ and (ti) apply and to cases where. 
he fixes it under section 15 (8). 

What, however, may be the effect of 
an order by the Rent Controller stand- 
ardizing the rent in such circumstances, 
is another matter and presents a pro- 


(1) (1843) 12 M. &. W. 52at p. 60; 13 D.J. Ex. 
17; 7 Jur. 1065; 152 E. R. 1108; 67 R. R. 255. ,. 
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blem of which itis not easy to find the 
solution. 

As observed, the plaintiffs case is that 
notwithstanding the standardization of 
the rent of thé "premises" she is en- 
titled to recover the whole monthly sum 
agreed to be paid, 

The defendant Company's contention 
. is that the agreement between the parties 
is determined by the order of the Tribu- 
nal, and the plaintiff "may not recover 
more forrent of the premises than the 
sum allowed by that order, which im- 
poses a new obligation on the tenant, who 
becomes a statutory tenant. This leaves 
. the question of the furniture untouched 
forit isindisputable that the Tribunal 
was right in holding that the Controller 
had no power to fix the hire of the furni- 
ture and it has not been argued to the 
contrary. In order to provide for this 
lacuna it is contended that as the parties 
have not entered into a new agreement 
as to the fürniture, and presumably can- 
not agree, itis for the Court to assess a 
reasonable rate at which hire of the 
furniture shall be paid. 


The foregoing’ argument is based on 
section 15 (3): (b). Ido not say that the 
Tribunal or Controller, (who for the pre- 
sent purpose are identical) may not in- 
voke that sub-seetion when an applica- 
tion is made to standardize. the rent of 
premises let furnished at the time when 
the application is made. But since no 
order can be made as regards the hire 
of the furniture, the question is what is 
the effect of an order standardizing the 
rent of premises let furnished. 


lf the agreemebt is determined it 
would be open to the lessor to remove 
his furniture. But, though he has sub- 
mitted that the agreement would be de- 
' termined, learned Counsel for the defend- 
ant Company would not accept this 
proposition and contended that the 
lessor would be under the original 
obligation to provide furniture and that 
in order to arrive at the sum payable for 
its use, the parties would be compelled 
either to agree or to litigate. In short, 
the tenant is to have the "benefits of the 


agreement and of the Act and the Court’ 


may have to perform the ‘functions of a 
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valuer and make a new contract between: 
the parties. 

“There is nothing in this or in any other 
section expressly ‘providing that the 
agreement between the parties shall be: 
determined. Nor can I construe the Act 
or the section as so providing by 
implication. Such a construction could 
only be placed upon the Act or the 
section if it were so provided in the 
clearest language, and the Act must not 
be taken as meaning more than it 
says. 

Section (4) (7), which provides that | 
rent in excess of the standard rent shall, 
notwithstanding any agreement to the 
contrary, be irrecoverable, has not been 
referred to, nor could it be without bege- 
ing the question, for it refers to the rent 
of the “premises. ” 

The Act creates difficulties of which 
it provides no solution. Recourse must, 
therefore, be had to general principles : 
so far as they do not conflict with the Act 
and do not make its terms insensible. 


The solution I think is to he found in 
the agreement between the parties. 
That agreement is such a document as 
Lord Abinger, C. Bo in Sutton v. Temple 
(1) described as a “mixed contraet, " and, 
as there pointed out, itis only by virtue 
of such & contract that the obligation to 
supply goods and chattels suitable to the 
occupation arises. Learned Counsel's 
contention that though the agreement 
is determined by the order of the 
Tribunal, the lessor must leave the 
furniture, involves the same view of the 
contract. The parties themselves have 
chosen so to treat the subject-matter of 
their agreement. Apart from what I 
have said as to the construction of the 
Act, the view which parties express in 
their written contract is one to which 
effect should be given if that can be 
done consistently with the words of 
the Aot. 

'The Tribunal's order relates to the 

“ premises,’ that is only a part of the 
subject-matter of the agreement. Though 
the order of the Tribunal stands, and: it 
may be that in other: circumstances 
üdvantage covld be taken of it, as to 
which I express no opinion, it is in my 
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opinion ineffective as touching this 
agreement. 

- Since this solution discards only appli: 
cation of section 15 (3) (b) which learned 
Counsel has propounded, I propose to 
test it further by seeing what useful 
purpose that section may serve. 

Comparison. between section 2 (7) (7) and 
(ii) and section 15 (3) (b) leads to the con- 
clusion that the former are not intended 
to apply to furnished premises, and that 
where applieable the arbitrary rule sup- 
plied by the former is to be followed, and 
the discretion may be exercised in certain 
cases where that arbitrary rule is 
inapplicable. Section 15 does not extend 
the scope of the Act. The Act also ap- 
pears to regard the rent of premises on 
ist November 1918 as the normal rate 
to be paid. 

. I will consider the effect of these 
sections in four concrete instances. 
"(A)' Premises let ‘unfurnished on Ist 
November 1918 and let unfurnished at 
the time when standardization is applied 
for. This presents no diffieulty, and 
applieation of the sections is obvious. 

(B). Premises let furnished on Ist 
November 1918 and let unfurnished when 
standardization of rent is applied for. 

If section 15 (3) (b) is intended, as has 
been argued, to apply to cases where 
the premises are let furnished at the 
time, when standardization is applied 


for, that section would not apply to' 


this ease. Nor could the Controller 
make an order certifying the standard 
rent in accordance with section 2 (7) (2), for 
that contemplates the rent of unfurnished 
premises on Ist November 1918. 

Here section 15 (3) (b) could usefully be 
invoked to ascertain the rent of premises 
unfurnished on lst November 1918, and 
without doing so it is difficult to see how 
the Controller could proceed at all. 

(C). Premises let unfurnished on Ist 
November 1918 and let furnished when 
standardization is applied for. 

(D). Premises let furnished .on Ist 
November 1918 and let furnished when 
standardization is applied for. 

. A comparision of what would occur in 
these two instances leads to a singular 
resultas regards the suggested determi- 
nation of the agreement by section 15 (3) (6), 


INDIAN CASES, 


In (C) the Standard rent would be ascer- 
tained automatically by reference to the 
rent on lst November 1918. In (D) the 
standard rent would be amatter of 
discretion and to fix it the Controller, as 
in (B), would discriminate between the 
amount payable as rent and the amount 
payable as hire of furniture on ist 
November 1918, that is to say, only in 
(D) would he invoke section 15 (8) (b). 


Now whatever* may be the effect, as 
regards an existing agreement, of invok- 
ing section 15 (3) (b)in fixing the stand- 
ard rent, there could be no such effect in 
(C) because in that instance the standard 
rent would have been certified without 
reference to that section.: Yet in both 
(C) and (D) the conditions to which the 
standard rent when certified or fixed have 
to be applied are the same. Therefore, 
if the effect ‘of invoking section 15 (3) (b) 
in fixing the standard rent is to determine 
an existing agreement to let a furnished 
house, in (D) such agreement’ would be 
determined but in (C) it would not. 

This shows that section 15 (3) (b) was 
not intended to have that effect, for, if it 
were, it is inconceivable that where the 
rent of premises let furnished is arrived 
at through section 2 (f) .(z), the Act 
should have omitted to make a similar 
provision. ; 

The words “let furnished” in section 
15 (3) (b) cannot ordinarily be taken as . 
referable to the time when standardization 
is applied for. The object of that section 
isto enable the Controller to fix the 
standard. rent. If a thing has to be 
measured by a standard, the standard 
cannot be arrived at from such thing 
itself. So, to distinguish between the 
amount payable as rent and the amount 
payable as hire of furniture at the time 
when standardization is applied for, will 
not advance the ascertainment of the 
standard rent. The distinction must be 
made with reference to some other time. 
The Act generally takes November 1918. 
as the appropriate time, though it. is 
not necessarily so as regards section 2 
(f) (iii) read wich section 15 (3) (b). 


This seems to be the proper application 
of section 15 (8) (b), and if itis taken as 
referable to the time when standardiza- 
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tion is applied for in order. tò fix the 
standard rent, it is meaningless. 

In my judgment though the Controller 
or Tribunal, as the case may be, may 
make an order standardizing the rent to 
be paid in respect of premises when such 
premises have been let ata sum which 
includes payment for use of furniture, 
the parties to that agreement remain 
under their original liability, whatever 
effect such order may have as between 
other parties or in other circumstances. 
The plaintiff is entitled to succeed aud 
there will be judgment for the sum 
claimed with costs on scale 2 and interest 
on judgment at 6 per cent. 

K. 8, D, Suit decreed. 
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Transfer of Property Act (IV of 1882), s. 54— 
Evidence ‘Act (I of 1872), s. 91—Contract for sale 
,"-Oral agreement, proof of—Agreement mentioned 
in sale-deed, effect of—Vendor and purchaser— 
Agreement for sale—Delivery of possession— Part 
performance—Defence, when available to purchaser. 


Section 910f the Evidence Act bars extrinsic - 


' evidence of a contract when reduced to the form 
. ofa document and in cases in which any” matter 
is required by law to be reduced tothe form of 
a document. An agreement to sell may be an eral 
agreement and is not required by law to be reduced 
to the form of document, and there is no provision 
in section 91 of the Evidence Act which prohibits 
the admission of evidence of an oral coniraef for 
sale, the terms of which have not been reduced to 
ihe form of a document. By Explanation 3 to the 
section, even if a statement is made in a decu- 
ment of sale, which. is not registered, of a prior 
oral agreement to sell, evidence as to that prior 
oral agreement is excluded from the provisions of 
the section. fp. 865, col. 2.] 
. Per Carr, J.—-When a transaction has gone 
beyond a mere contract for sale and amounts to 
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an abortive sale, section 91 of the Evidence Act 
will apply and oral evidence will he inadmissil!e 
to prove tho contract. [p. 837, col. 1.] 

Per fleald, -7.--Proof of a valid agreement for 
Sale is a good defence to a suit for possession 
brought by the seller against the purehaser in a 
ease where owing Lo failure to execute and register 
an instrument, there has been no legal convey- 
ance of title trom sellor to purchaser, and where 
limitation for 2 suit for specie performances of 
the agreement for sale has not expired. [p. 866, 
cols. 1 & 2.] 

Vizagapatam Sugar Development Co. v. Muthu- 
ramareddi, 16 Ind. Cas. 886; (1924) A. L R. (AL) 
271; 45 M. L. J. 528; 46 M. 919; 33 M. L. T. 53; 
Bapu Apaji v. Kashinath Sadoba, 39 Ind. Cas. 103; 
41 B. 438; 19 Bom. L. R. 109, Puchha Lal v. Kunj 
Behari Lal, 20 Ind. Cas. 803; 18 C. W. N. 415; 19 C. 
I. J. 213, Akbar Fakir v. Iniail Sayal, 20 Ind. Cas. 
707, Mahammad Shafik-ul-Tug Krishna Gobinda 
Dutta, 47 Ind. Cas. 423; 23 C. W. N. 284; 28 C. L. 


|J. TT Karamath Khan v. Latchmi Achi, 61 Ind. Cas. 


675; 10 L. B. R. 211; 13 Bur. L. T. 119, followed. 
Immadipatiam Thirugnana Kondama Naik v. 
Periya Durasami, 24 M. 377; 28 L A. 46; 5 C. W.N. 
217; T Sar. P. C. J. 813; Mohamed Musa v. Aghore 
Kumar, 28 Ind. Cas. 930; 42 C. 801; 17 Bom. L. R. 
490; 210. L. J. 231; 28 M. L. J. 548; 19 (t W.N. 
250; 13 A. L. J. 229; 17 M. L. T. 113; 2 LW. 238; 
(1915) M. W. N. 621; 42 I. A. 1 (P. C.); Maddison v. 
-Iderson, (1883) 8 A. C. 467; 5 L.J. Q. B. 737; 49 
L. T. 303; 31 W. R. 820; 47 J. P. 821, referred to. 


tivil Reference made by Mr. Justice 
Carr in Civil Second Appeal No. 82 of 
1923. 


ORDER OF REFERENCE. 

Carp, J.—The plaintiff-appellants are 
the children of U Htwe and his wife 
MaHtu. The first defendant-respondent, 
Ma Dun, is the daughter of U Htwe by 
a former wife, while the second is her : 
husband. 

-U Htwe died some thirty years before 
the suit while Ma Htu died "onlv last 
year." i 

The plaintiffs sued to recover posses- 
sion of a pieceof land which was in the 


‘possession of the defendants, but which, 


they claimed, belonged to the estate of 
Ma Htu. They alleged that, during the 
lifetime of U Hiwe, Ma Dun had been 
given her share of inheritance and was 
not entitled to any further share. 

This last allegation was denied by 
the defendants but no issue was fiam- 
ed on the question. Should the plaintiffs’ 
suit otheiwise succeed, it would become * 
necessary to go into this question. , 

The main defence, was that in 1912 
Ma Htu sold the land in suit to the defend- 
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ants for Rs. 1,200. Admittedly, there 
was no registered instrument, but it is 
alleged that Ma Htu promised to execute 
one but failed to do so because she 
became blind. 

'The issues framed were :— 

1. Whether the plaint land was trans- 
ferred to the defendants for a considerà- 
tion of Rs. 1,200 by Ma Htu and she 
also agreed to execute a registered deed 
of eonveyance. 


2. Ifso, was this transfer made with 


the knowledge and consent of the 
plaintiffs? i 

Evidence was given. That for the 
plaintiffs is of little importance, but I 
think it desirable to set out the nature of 
that for the defence. 

Defendant Tha Gyaw himself says that 
Ma Htu sold the land to them for 
Rs. 1,200, which was paid. All the 
heirs consented to the sale and half of 
the price, less Rs. 40 paid to the wit- 
nesses, was divided among them, Ma Dun 
receiving her share. The other half 
Rs. 600, was taken by Ma Htu, who 
transferred the land to the names of 
the defendants by pyatbaing. She had 
sore eyes and promised to execute a 
registered deed when they should become 
better. But in fact they never did become 
better. 

Ba On speaks to the report of the sale 
to him and to his registering it in Register 
No. VII. 

- The other three witnesses also say that 

they were present atthe sale, saw the 
payment of the money and its division, 
and witnessed the mutation of names. 


On this evidence the Sub-Divisional 


Judge found the sale proved and dismiss- 
ed the suit. On appeal to the District 


Court the Pleader for the plaintiffs did. 


not contest the correctness of the finding 
and it was accepted by the -District 
Judge. There are thus concurrent find- 
ings on the evidence, which cannot be 
questioned in this appeal. | i 

But having regard to section 54 of the 
Transfer of Property Act and to section 
91 of the Evidence Act, it is difficult to 
see how the admission ofall this evidence 
can be justified. It is to be noted that 
the witnesses do not speak of a contract 
for sale as defined in the penultimate 


INDIAN CASES. 


[1994 


paragraph of section 54 of the Transfer of ` 
Property Act. What they speak of is 
what purported to be an actual sale— 
what would have been an actual sale had 
all the requirements of the law been 
complied with. This, however, was not 
done: The second paragraph of section 
54 provides that such a sale as this can 
be effected only by registered instrument. 
The sale alleged, therefore, was an- 
abortive one and ‘conveyed no interest in 
the property to the defendants. And sec- 
tion 91 of the Evidence Act lays down 
that in such & ease no evidence shall 
be given of the matter except the docu- 
ment itself. Here there was no document 


and, therefore, no evidence whatever of 


the transaction could be given. 

This is, in my view, clearly the effect 
of these two provisions of law, and were 
the question res integra I should have no 
hesitation in acting on that view. But 
the question is not res integra and it is 
necessary to consider the authorities on 
the subject. : 

The District Judge has based his 
decisions largely on English equitable 
doctrines, as set out in Strahan's Digest 
of Equity, and has held that there has 
inthis case been such part performance 
of the agreement to sellas to give the 
defendants an executed interest in the 
property, which they are entitled to 
‘enforce. He refers (but briefly, probably 
the full report was not available) to the 
case of Maddison v. Alderson (1). . 

An examination of the report shows 
that the lawin England differs from that . 
in India. The following remarks of Lord 
Selborne (beginning at the bottom of page 
473) may usefully be quoted:— 

“This -makes it necessary for your 
Lordships now to examine the doctrine 
of equity as to part performance of 
parol contracts. 

The cases upon this subject (which 
are, very numerous) have all, or nearly 
all, arisen under those words of the 
4th section of the Statute of Frauds, 
which provide that ‘no action shall be 
brought to charge any person upon 
any contract or sale of lands, tene- 
ments, or hereditaments, or any interest 

(1) (1883) 8 A. C. 467; 5 L. J. A. B. 797; 49 L. T 
303; 31 W. R. 820; 47 J, P. 821, ! i 
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in or concerning them, unless the agree- 
ment upon which such action shall be 


brought, or some memorandum or note 
thereof, shall be in writing, and signed 


by the party to be char ced therewith,. 


or some other person thereunto by 
him lawfully authorised. It has been 
recently decided by the Court of Appeal 

that the equity of part perform- 
ance does not extend, angl ought not to 
be extended, to contracts concerning 
any other subject-matter than land 

. That equity has been .stated by 
high authority to rést upon the princi- 
ple of fraud: ‘Courts of Equity will 
not permit the Statute to be made an 
instrument of fraud. By this it cannot 
be meant that equity will relieve against 
. & public Statute of general policy in cases 
admitted to fall within it; and I agree 
with an observation made by Lord 
Justice Cotton, in Britain v. Rossiter (2) 
that this summary way of stating the 
principle (however true it may be when 
properly understood) is not an adequate 
explanation, either of the precise grounds, 
or of the established limits, of the 
equitable doctrine of part per formance. 

It has been determined at law (and 
in this respect there can be no differ- 
ence between law and equity) that the 
4th section of the Statute of Frauds 
does ‘not avoid parol contracts, but only 
bars the legal remedies by which they 
might otherwise have been enforced.” 

On page 475 his Lordship quotes 
Lord Ellenborough as saying:— 

“But the Statute does not expressly 
and immediately vacate such contracts, 
. if made by parol, it only precludes 
the bringing of actions to enforce them 
by charging the contracting party, or 
his representatives, on the ground of 
such contract, and of some supposed 
breach thereof . 

These extracts seem to me to show 
that this doctrine is based ona state 
of the law different from that which 


exists in India. When the Transfer 
of Property Act specifically provides 
that a certain transaction can be 


effected only by registered instrument it 


.(2) (1879 11 Q. B. D. 123 at p. 130; 48 L. J. Ex. 
:362; 40 L, T. 940; 27 W. R. 482. 


Ld . 
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necessarily follows that an attempt to 
effect that transaction otherwise, is totallv 
void. This view was taken in Lalchand 
v. Lakshman (3), where it was held 
that all eonsiderations ofequity based 
on part or whole performance must 
be excluded. Moreover, it is expressly 
provided by section 54 of the Transfer 
of Property Act that a contract jor 
sale, as therein defined, creates no interest 
in or charge upon the property. 


In the judgment in Maddison v. 
Alderson (1), ‘there are several passages 
which suggest that their Lordships 
doubted the soundness of.the doctrine 
even in England. Thus on page 489 
we find Lord Blackburn saying:— 


[11 


there are cases that for the 
purpose of enforcing a specific perform- 
ance ofa contract for the purchase of 
an interest in land, a delivery of posses- 
sion will take the case out of the Statute. 
This is I think in effect to construe the 4th 
section of the Statute of Frauds as if it con- 
tained these words, ‘or unless possession 
of the land shall be given or accepted.’ 
Notwithstanding the very high authority 
of those who have decided those cases, 
I should not hesitate if it was ves integra 
in refusing to interpolate such words, or 
put such a construction on the Statute. 
But it is not res integra and I think that 
the cases are so numerous that this 
anomaly, if as I think it is an anomaly, 
must be taken as to some extent at 
least established. If it was originally 
an error it is now I think communis 
error and so makes the law." 

Similar doubts are expressed in the 
quotations from Maxwell on the Inter- 
pretation of Statutes and Story's Equity 
Jurisprudence given by Sir Arnold 
White, C. J., in Kurri Veerareddi v. 
Kurri Bapireddi (4) at pages 345 and 
346. 

In this last mentioned case a Full 
Bench of the Madras High Court gave a 
very definite ruling as follows : — 

“The provisions of section 54 of the 
Transfer of Property Act are imperative, 


(3) 28 B. 466 at pp. 471, 472; 
(4) 20 M, 336; 1M. = Ti 
(F. BJ. 


2; 6 Bom. L. R. 510. 
53; 16 M, L.J. 305 
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and Courts will not be justified in 
disregarding them on equitable grounds. 
Where the words of a Statute are clear 
and unambiguous, effect must be given 
to them, although hardship may result 
in individual cases. 
A contract of sale followéd by deli- 
very of possession does not, when there 
is no registered sale, create any interest 
.in the property agreed to be sold and 
cannot, even if enforceable at date of 
suit or decree, be pleaded in defence 
to an action for ejectment by one having 
a legal title to recover.” Other High 
Courts in India have, however, taken a 
1 nt view. | 
ed an v. Mahomed Yakub (5), a Full 
Bench of the Allahabad High Court, 
held that to permit the seller to recover 
possession -in a case similar to the 
present, would be to allow him to per- 
petrate a fraud on the buyer. 
` J. in his judgment (page 358) went the 
length ofsaying that if the buyer were 
ousted by the seller he would on the 
eround of fraud be entitled to recover 
possession. The transaction in question 
in this case purported to bea sale, but 
was abortive for want of a registered 
m Bapu Apaji Potdar v. K ashinath 
Sadoba ame (6), a Full Bench of the 
Bombay High Court came to a similar 
' conclusion on the ground that the seller 
who seeks to recover possession violates 
a fiduciary obligation, and that the 
Court will not aid him in committing a 
preach of trust. The abovementioned 
dictum of Banerji, J., was quoted, appar- 
ently with approval. In this ease the 
defendants, who had previously had 
possession, and who retained it, claimed 
to be owners by virtue of a contract for 
gale. They had not yet paid the price. 
It was held that they had a right to 
specifie performance, which was not 
ime-barred. 
tn Oe tesa -Damodar Mokashi v. 
Mallappa Bhimappa Chikkali (7), a 
5) 16 A. 344; A. W.N. (1894) 101; 8 Ind. Dec. 
e ü , 
MICE iW Os 103; 41 B. 438; 19 Bom. L. R. 
Bd 66 Ind. Cas. 868; 24 Bom? L. R. 242; 46 B. 
799. (1922) A, I. R. Bom.) 9. 
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‘same conclusion in à case in which 


Banerji, - 


[1924 


Bench of the’ same Court came to the 
the 
defendant's right to specifie performance 
was time-barred. Tf the original proposi- 
tion be accepted, this extension of it seems 
logical, for the fact that the buyer's 
right to specific performance is time- 
barred, can make no difference to the 
fiduciary nature of the seller’s obligation. 
Nor can it affect the fact that in seeking 
to recover possesion the seller is seeking 
to perpetrate a fraud. In this 
case also the defendants had previously 
been in possession, and they had paid the 
full price. 

The decision in Mahammad Shafikul 
Huq v. Krishna Gobinda Dutta (8), 
proceeds on similar equitable grounds, 
but the case is somewhat different. ‘The 
defence was that the plaintiff was a mere 
benamidar for the defendant. 

In Akbar Fakir v. Intail Sayal (9), a 
Bench of the Calcutta High Court 
expressly dissented from the decision in 
Kurri Veerareddi's case (4) and held that 
the fact that the defendant was in 
possession under a contract forsale which 


.was still specifically enforceable, was a 


valid defence to a suit for ejectment by 
the vendor. It was pointed out that to 
require the defendant, in such circum- 
stances, to obtain a decree for specific 
performanee, would be to encourage 
inultiplieity of litigation. 

This, no doubt, is correct. On the other 


hand to give relief on equitable grounds 


to a person, who, having a right to obtain 
a good legal title, will not exert himself 
to enforce that right, or who, having 
had such a right, has allowed it to be 
extinguished by the operation of the Law 
of Limitation, seems to be contrary to all 
principles of equity. As their Lordships 
of the Privy Council said in Ma Shwe Mya 
v. Maung Mo Hnaung (10). “The rights 
of equity which prevail in British Burma 
are rights which are given to people who 
are vigilant and not to those who sleep.” 


(8) 47 Ind. Cas. 428; 23 C. W. N. 284; 28 C.L.J. 


TT. 

(9) 29 Ind. Cas. 707. 

(10) 63 Ind. Cas. 914; 4 U. B 
(1921) M. W. N. 396; 30 M. L. 
Bom. L. R. 682; (1922) A. E. R. 
214 (P. C). 


.R. (1921) 39 at p. 34; 
T. 28; 48 C. 832; 24 
(P. Ò.) 249; 48 I. A, 


Vol. 81] 
MAUNG MYAT THA ZAN V. MA DUN, 


There are dicta in three Privy Council 
cases which should he mentioned. The 
first case is Immudipattam Thirugnana 
‘Kondama Naik v. Periya Dorasami (11) 
in .which their Lordships said: "It is 
contended that though the mortgage may 
fall short ofan actual transfer it shows 
a good contract for one and that the 
defendant may now call upon Ovala’s heir 
to implement that contrast. -Certainly if 
.such a right exists it would be an answer 
tothe plaintiffs claim and the exact form 
in which it could be enforced, need not 
be considered.” “They went on to hold, 
however, that as this defence had not 
been taken in the Court of first instance 
and as the contract alleged was not proved, 
the defendant must fail on this defence. 
It would seem, therefore, that the dictuni 
above quoted was obiter. 
The case of Mahomed Musa v. Aghore 
Kumar Ganguli (12) is perhaps somewhat 
stronger. Their Lordships approve of the 
doctrine of part pérformance laid down in 
Maddison v. Alderson (1), and in this 
connection say: “Their Lordships do not 
think that there is anything either 
in the law of India or of England 
inconsistent with it, but, upon the 
contrary, that: these laws follow the same 
rule." But, so far at any rateas regards 
the Transfer of Property Act, this dictum 
‘also appears to be obiter, for it is 
expressly stated in the judgment that the 
transaction with which the suit dealt had 
‘occurred before the Transfer of Property 
Act was passed. . 
In Maung Shwe Goh v. Maung Inn (18) 
‘it was held that in view of section 54 of 
“the Transfer of Property Act the English 
rule that a contract for sale of real 
property makes the purchaser the owner 
in equity of the estate, does not apply 
in India. But in this case tooit was 


(11) 21 M. 377 at pp. 384, 385; 28 I. A. 46; 5 C. W. 
N. 217; 7 Sar. P. C. J. 811 (p. C). 

(12) 28 Ind. Cas. 930; 42 O. 801 at p. 817; 17 
Bom. L. R. 420; 21 C. L. J. 231; 28 M. L. J. 518; 
19 C. W. N. 250; 13 A. L. J. 229; 17 M. L. T. 143; 2 


L, J. 6; 22 0. L. J. 103; 19 Bom. L. R. 179; 21 C. 
W. N. 500; 5 L. W. 532; 44 C. 542; 10 Bur L. T. 69 
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not on this finding that the decision was 
based. 

In Salamat-uz-zamni Begam *v. Masha 
Allah Khan (14), Walsh, J., took what 
seems to me an exaggerated view of the 
dictum in Mahomed Musa’s case (12) 
holding that it overruled Kurri Veera- 
reddi v. Kurri Bapireddi (4) and remark- 
ing, incidentally that section 54 of the 
Transfer ofthe Property Act “does not 
prohibit the vesting of title to or interest 
in.property unless effected by a formal 
transfer.” In my opinion it does. The 
other member of the Bench, Piggott, J. 
while concurring in the decision that 
the defendants were entitled to resist 
ejectment, which he put on the equitable 
grounds adopted in the cases already 
discussed, did not concur as to the effect 
oe dictum in Mahomed Musa’s case 

In Burma this equitable doctrine has 
not been adopted. In Karamath Khan 
v. Latchmi Achi (15), a Full Bench of 
the Chief Court of Lower Burma held: 
“That a defendant may plead by way 
of defence to a suit for eviction by an 
owner that he is in possession under a 
contract to sell, that this plea requires 
no stamp, and that if he can prove the 
contract and it still subsists it will be 
a valid defence, however valuable the 
property may be and whether he has a 
registered deed of transfer or not." 

But'this decision preceded on other 
grounds, the consideration of which I 
will defer for the present. Most ofthe 
cases which I have cited, and some 
others, were considered, In reference to 
the three Privy Council dicta LUmmudi- 
patiam Thirugnana Kondama Naik v 
Periya Dorasami (11), Mahomed Musa 
v. Aghore Kumar Ganguli (12) Maung 
Shwe Goh v. Maung Inn (13)], Young, J 
in his Order of Reference considered that 
in view of the doubt expressed in M. aung 
Shwe Goh's case (13) as to the applicability 
of the English Rules of Equity the Court 
was free to form its own opinion on the 
matter. And in his judgement he said: 
“Speaking for myself if I regarded the 


(14) 43 Ind. Cas. 645; 40 A. 187 16 A 
qu 61 Ind. Cas. 675; 10 L. B. R. 241; 15 Bur tu 
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question as one of the transfer of owner- 

` ship I should find it very difficult to 

disregard the plain words of section 54 

of the Transfer of Property Act, or to 

hold that any equity could prevail 
against the clear words of the Statute." 

This view was not questioned by either 
of the other Judges who formed the 
Bench. 

I think, therefore, that the Courts in 
Burma are not bound to adopt the 
equitable grounds on which the Indian 
decisions are based. There are, in my 
opinion, strong reasons why the English 

. equitable doctrine of part performance 
should not be applied in India. In 
Maddison v. Alderson (1), its soundness, 
even in England, as applied to the 4th 
section of the Statute of Frauds was 
doubted by at least some of the members 
of the Court, and learned commentators 
share their doubts. The law, moreover, 
in India is different, inasmuch as section 
54 of the Transfer of Property Act does 
immediately vacate any transfer made 
otherwise than: as prescribed in that 
section, while it is held that section 4 
of the Statute of Frauds does not have 
this effect. That being so. considerations 
of equity should not be allowed to over- 
ride the plain words of the Act. Here 
I would emphasise the words of Lord 
Selborne in Maddison v. Alderson .(1) :— 
“ By this it cannot be meant that equity 

. will relieve against a public Statute of 
general policy in cases admitted to fall 
within it.” 4 

But such considerations have been 
allowed to override the plain provisions 
of the section. . The extent to which this 
“has been done is exemplified in Maung 
. Shwe v. U Shwe Lak, Civil Miscellaneous 
Appeal No. 6 of 1923, a very recent 
unreported case in this Court. 

The facts found in that case were that 
the plaintifis had made over the land in 
suit to one Ko San Ya in discharge of a 
debt of Rs. 112 and that San Ya subse- 

` quently sold theland to the defendants for 
the same sum. In neither case was there 
a registered instrument. It was further 

-found by the First Appellate Court that 
the defendant's right to specific perform- 
ance, if he had. ever had one, was time- 
«barred. - 
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In this Court's judgment it was said :— 
“If the respondents (plaintiffs) transferred 
the land to Maung San Ya for Hs. 112, 
and he in turn transferred it to the ap- 
pellant-defendant for Rs. 112, in each 
case by way of outright sale, but without 
a registered conveyance then it is clear 
that San Ya acquired possessory rights 
under what must be termed a contract to 
sell the land to him, which he could trans- 
fer to the appeflants, who would stand, as 
it were, in his shoes. It is à well accept- 
ed principle of law that a possessory 
xightis legally transferable and that a 
suit can even be filed to maintain it." 

Venkatesh's case (7) was followed in 
holding that the defence held good in 
spite of the fact that the right of the 


.defendants to specific performance had 


become time-barred. 

Here one may ask in what the position 
of a person in possession under an abor- 
tive sale differs from the position of one 
in possession with a good legal title under 
a proper conveyance. 1 can see little differ- 


ence. The former can resist ejectment by 
the legal owner. He -can even eject 
the owner if ousted by him [per 


Banerji, J., in Begam’s case (5)) On 
his possessory right hecan recover from 
atrespasser. There might perhaps in ex- 


'eeptional cases be some slight risk of 


being ousted by a bona fide purchaser 
without notice. But in cases such as 
the present one and Shwe  Thaw's 
where the transferee has obtained posses- 
sion and held it for a considerable time, 
and has got the land registered in hi$ 
name in the Revenue Registers, this risk 
becomes non-existent. i 

The result is a complete negation of 
secton 54 of the Transefer of Property 
Act—not merely in the letter but also in 
the spirit. The evils of this state of 
affairs are manifest. If these decisions 
are good law then it would be far better 


that the Transfer of Property Act should 


be repealed and that all restrictions on 
the transfer of immoveable property 
should be removed. 

To return to  Karamath Khan v. 
Latchmi Achi (15). As I have said above 
the decision in this case did not proceed 
on equitable grounds. Following upon 
the quotation which I have given .in - 
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which he held that equitable consider- 


ations should not be allowed to prevail 
against the plain words of the Act, 
Young, J., said: “But upon further con- 
sideration I do not think that any such 
claim is involved. The suit is one for 
possession only and the defendant only 
Seeks to retain that possession. Ido not 
see that we are.really concerned with sec- 
tion 54 ofthe Transfer of Property Act 
at all. It seems to me to be a question of 
contract purely and simply ; and in my 
opinion the defendant may plead and if 
he can prove that he has been let in 
under a contract, he cannot be considered 
or treated as a mere trespasser so long as 
that contract subsists.” 


. This view is not free from difficulty. 
A mere contract for sale does not create 
any interest in the property and certainly 
‘does not give a right to possession. 
Does then such a contract with delivery 
of possession confer such a right? In 
Kurri Veerareddi's case (4) Sir Arnold 
White, C. J., held that it does not. 
said (page 345): “The section further 
provides that acontract for sale ‘does 
not, of itself, create any interest in or 
charge on’ immoveable property.. We 
are asked to read, this 
as enacting by implication that a con- 
tract for sale coupled with possession, 
does create an interest in or charge on 
the property, even though the require- 
ments of the section with reference to 
a registered instrument have not been 
complied with. Such a construction 
seems to me altogether inconsistent with 
the express enactment in the earlier part 
of the section.” 


On the other hand the effect of the 
decisions that I have discussed is that 
such a contract coupled with delivery 
of possession does create: such a right, 
though I cannot find that this propo- 
sition has anywhere been expressly 
stated except perhaps in Shwe Thaw’'s 
case. 

There is another difficulty. The de- 
fence in the case now before me is based 
noton a mere contract for sale but on 
what purported, and was intended, to 
be an actual sale. In Shwe Thaw's 
qi the -defence was clearly the 
Norm € 5 : ES $ 
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same, andit appears to have been the 
same in several of the Indian cases. In 
Karamath Khan's case (15) also it 
appears to have been the same, for 
in the Order of Reference it is said: 
“The case for the defendant was that 
he had bought the leasehold land for 
Rs. 300 for which he had given a promis- 
sory-note.” 

Now a contract for sale is a necessary 
preliminary or concomitant of a sale or 
of a transaction which is intended io 
be a sale But the question arises 
whether when a party is content to 
accept only partial performance of a 
contract -of which: he has the benefit, 
that contract does not thereby cease to 
subsist. 

A further diffieulty in the present 
case is that there is no direct evidence 
ofa contract for sale. What there is, is 
evidence of a transaction intended to be 
an actual sale, from which the existence 
of a prior contract for sale may be in- 
ferred. But under section 91 of the 
Evidence Act all this. evidence is in- 
admissible. Can it then be admitted in 
order that from it we may draw that 
inference ? 

I am clearly of opinion that it cannot 
and I could decide this case upon that 
‘ground only. But I think that such a 
decision would in effect run counter to 
the decision in Karamath Khan's cuse 
(15). . It would, moreover, have the 
effect of causing further uncertainty 
as to the law, and would also tend to 
encourage the giving of false evidence 
in ordér to represent as a mere contract 
for sale what was in fact intended to be 
an actual sale. 

In view of all these considerations 
Ithink it is desirable that the decision 
in Karamath Khan v. Laichmi Achi (15), 
should be further considered, more 
particularly with reference to the admis- 
sibility of evidence. 

I, therefore, refer the following gucs- 
tions for decision by a Bench of two 
Judges or by a Full Bench as the Chief 
Justice may direct. 

(1) To a suit by the legal owner for 
possession of immoveable property of a 
value of Rs. 100'or upwards is it a valid 
defence that the defendant was given 
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possession of the property by the legal 
owner under a contract for sale as defined 
in section 54’of the Transfer of Property 
Act ? 

(2) To such a suit is it a valid 
defence that the defendant was given 
possession of the property by the legal 
owner in a transaction which purported 
to be à sale and which would have been 
a sale but for the ‘fact that no regis- 
tered instrument was executed as re- 
quired by section 54 of the Transfer of 
Property Act ? 

(3) Does section 91 of the Evidence 
Act prohibit the admission, in order to 
prove a prior contract for sale, of evi- 
dence ofa transaction which purported 
to be a sale of immoveable property 
of the value of Rs. 100 or upwards but 
which was not effected by a registered 
instrument as required by section 54 of 
the Transfer of Property. Act ? 

Mr. Loo Nee, for the Appellants. 

Mr. Ray, for the Respondents. 


JUDGMENT. 

Robinson, C. J.—The authorities 
are all quoted in the Order of Reference 
with the exception of Vizagapatam Sugar 
Development Co. v. Muthuramareddi (16). 

By this Full Bench decision the 
' previous decisions to the contrazv of the 
Madras High’ Court were overruled, 
with the result that the position now, 
is that all the High Courts in India 
hold the same view of the questions 
now before us. That is a very - strong 
point to which full weight must be 
given; the opinion of a Full Bench 
of this Court was to the same effect. 


Weare now asked to resile from the. 


opinion previously expressed, and to 
differ from every other High Court in 
India. 


The facts'of this case are that plaintiffs . 


sued for possession of certain land which 
-admittedly had been the property of 
their mother. The defendants who are 
also heirs replied that the land had been 
sold to them for Rs. 1,200 that the con- 
sideration "had been paid; that they 
had been put into possession and have 


(16) 76 Ind. Cas. 886; (1924) A. I R. - QI 271; 45 
M. L.J.528; 46 M 918; 35 M. L. T. 5 
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long been in possession; that mutation 
of names had been effected in the Reve- 
nue Registers; that . no registered 
deed of sale had been executed - because 
the motber's eye-sight was bad; and that 
the execution of the conveyance had been 
postponed, the mother dying before it 
was executed. : . 

The decisions are based some, on pri- 
ciples of equity (the equity of part per-' 
formanee); some on the ground that the 
Court would not lend itself to aid .the 
plaintiff in effecting & fraud, and some 
on the ground of a fiduciary relation 
which was created between the parties by 
the facts. In my opinion} the case might 


be adequately disposed of, on any one of 


these grounds. 

In the case of -Immadipattam Thirug- 
nana Kondama Naikv. Periya Dorasami 
(11) their Lordships of the Privy Council 
uttered a dictum which clearly supports 
the view now universally held. In the 
course oftheir judgment it is said:—‘It 


-is contended ‘that though the mortgage 


may fall short ofan actual transfer it 
shows a good contract for one and that 
the defendant may now call upon 
Ovala's heir to implement that contract. 
Certainly, if such a right exists, it would 
be an answer to the plaintiff's claim and 
the exact form in which it could be 
enforced need not be considered.” 

In the present case the right to sue 
for specific performance still exists, and 
may be enforced. The-payment of the 
money, the granting of possession and 
the mutation of names in the Revenue 
Registers all amount to. part performance 
and it is to my mind clear that the de- 
fence to a claim for possession under 
these circumstances is clearly held to be 
good by their Lordships. 

In another case, Mahomed Musa v. 
Aghore Kumar Ganguli (12) their 
Lordships again dealt with the appli- 
cation of -. the equities applicable to 
these cases. After referring to the 
case of Maddison v. Alderson wW and to 
the .fact that the parties had acted 
on the contract to sell, they observ- 
ed :—" Their Lordships "do not think 
that there is anything either in the law 
of India or of England inconsistent 
with it, but, upon. the contrary, that 

` 
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these laws follow the same rule. Ina 
suit, said Lord Selborne in Maddison 
v. Alderson (1) founded on such part 
performance (and the part performance 
referred to was that of a parol contract 
concerning land) the defendant is really 
‘charged’ upon the equities resulting 


from the acts done in execution of the. 


contract, and not (within the meaning 
of the Statute of Frauds) upon the con- 
tract itself. If such equities were exclud- 
ed, injustice of a kind which the Statute 
cannot be thought to have had in con- 
templation, would follow.” . 

Returning to the. ground of fraud, I 
think there can be, no doubt that an at- 
tempt by the plaintiffs in this case to 
go back upon the contract itself after 
having received the purchase price, and 
after possèssion had been given, clearly 
amounts to an attempt at fraud which the 
Courts in this country cannot and should 
not aid. 


It has been urged that in this case 
there is no mention in the pleadings 
of any contract, and that what is alleged 
is an abortive sale. But it is clear from 
the first Privy Council judgment quoted, 
that what has to be dealt with, in these 
cases isthe contract to seil; that the 
Courts are not dealing with the abortive 
sale itself; that, whether the sale be 
void or merely -voidable, there must be 
in each case, prior to the execution of 
the document, an agreement for sale: and 
that the mere-fact that the pleadings 
do not specifically refer to it, does not 
compel the Courts to treat it, as if it were 
non-existent. 


Section 54 of the Transfer of Property 
Act may render the transfer illegal if 
not evidenced by a document in writing 
registered: but the section clearly con- 
templates the contract for sale and the 
possibility of .cases existing in which 
there isnot a duly registered convey- 
ance. In these cases the Courts always 


have to deal with the contracts for sale; ` 


and all that section 54 laysdown with 
reference to them is that they do not 
of themselves create any interest in or 
charge on, such property. The contract 
in the present case does not of itself 
create any interest in the property; but 
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in addition to the contract, we have 
the acts of the parties and the posses- 
sion following the payment of the 
purehase-priee and the mutation of 
names which, coupled with the contract, 
do create an interest in the property. 
lt cannot be necessary that the parties 
should have to be forced to a suit for 
Specific performance of a contract for 
sale, before they can be given any relief 
against a fraudulent and inequitable 
claim for possession. In my opinion, 
therefore, the first two questions re- 
ferred should be answered in the affirma- 
tive. . 

As regards section 91 of the Evidence 
Act it appears to me that it does not 
apply in this case at all. It deals 
with cases where the terms of a contract 
have been reduced to the form of a 
document, and to cases in which any : 
matter is required by law to be reduced 
to the form of a document. If we were 
dealing with a deed of sale that was in 
existence, or with a contract for sale 
which was required by law to be re- 
duced to the form of a document, some 
such question might arise but we are 
dealing here with a contract for sale 
which the law does not require to be 
reduced to the form of a document. An 
agreement to sell may be an oral agree- 
ment, and no question, therefore, of the 
admissibility of the evidence, I think, 
arises. It is not the transaction of sale 
that is in question, but the agreement 
to sell, which must, and always does, 
precede the execution of the contract for 
sale. By explanation 3 tothe section, 
even ifastatement was made in a docu- 
ment of sale, which was not registered, 
of the prior oral agreement to sell, evi- 
dence as to that prior oral agreement is 
excluded from the provisions of the sec- 
tion. 

I understand from the Order of 
Reference that in this case the evidence 
given was that of asale: but it appears 
to me that upon a just consideration 
of that evidence, it must be held that 
the evidence, was not given ofa sale, but 
of a prior contract for sale. If all the 
evidence that was given was evidenca 
of the contemplated sale, that evidence 
might be inadmissible, but if inadmiss 
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~ Sible on-that ground, seeing, that the 
intention of the witnesses was to establish 
&.,prior oral contract for sale, the Court 
would. be justified in remanding the 
ease:in order that evidence should be 
given in a manner which. does not 
technically interfere. with the rule of 
evidence. . . 
:May Oung, J.—I concur. 
‘Heald, J.—The only question which 
seems to me to arise for decision by us 
in the suit in respect of which this 
réference has been made, is whether or 
not in, a case where there has been an 
agréement for the sale and purchase 
of land worth Rs. 100 or more, and 
where the price has been paid 
by the purchaser to the seller and 
ossession has been given by the seller 
o. the purchaser but where no instru- 
ment has been written or executed or 
régistered the seller can succeed in a 
suit for possession on the strength of 
his legal title when his suit is brought 


within the period of limitation allowed. 


for a suit by the purchaser for speci- 
fió performance of the agreement to 
sell. 

In view ofthe decisions ofthe High 
Court of Bombay in the Full Bench 
ease of Bapu Apaji Potdar v. Kashi- 
math Sadoba Gulmire (6) of Calcutta in 
the cases of Puchha Lal v. Kunj Behary 
Lal (7), Akbar Fakir v. Intail Sayal 
'(9) and Mahammad Shafikul Huq v. 
Krishna Gobinda Dutta (8) and of 
Madras in the Full Bench case of 
Vizagapatam Sugar Development Co. -v. 
Mithuramareddi (16) and of the remarks 
of: the Privy Council in the case of 
Mohamed Musa v. Aghore Kumar 
Ganguli.(12) I am of opinion that as 
held by the Chief Court of Lower 
Burma in Karamaih Khan v. Latchmi, 
Achi (15) it should now be regarded as 
- gettled: law that proof of a valid agree- 
ment for sale is a good. defence to a 
_guit for posession brought by the 
seller againsts the purchaser in a case 
where owing to failure to execute and 
register an instrument, there has. been 


. * 
(10) 20 Ind; Cas. 808; 18 C. W, N, 445; 19 O. L. J. 
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no legal conveyance of title from seller 
to purchaser, and where, asin this case, 
a suit for specific ,performance of the 
agreement for sale would not be barred 
by limitation. 

I donot think that any question of 
the operation of section 91 of the Evi- 
dence Act arises in this case because the 
agreement for sale was not in writing 
and such agyeements are not required 
by law to bereduced to the form of a 
document. E 
' Lentaigne, J.—I concur in the opi- 
nion that the first question referred for 
our decision must be answered in the 
affirmative, and that the defence .of 
part performance by delivery of posses- 
Sion under an oral. agreement for sale 
of immoveable property is a good de- 
fence in a suit for recovery of possession 
under the circumstances stated in the. 
question. I think that this Court should 
follow the series of Full Bench decisions 
of various High Courts in favour of the 
defence which have been cited in the 
Order of Reference, including the deci- 
sion of the late Chief Court of Lower 
Burma in Karamath Khan v: Latchmi 
Achi (15) As- the High Court of 
Madras has resiled from the previous 
decisions of that Court, and come toa 


similar conclusion in the case of 
Vizagapatam Sugar Development Co. 
v.  Muthuramareddi (16) it would 


appear that the more ancient High 
Courts are now unanimous on the 
point; and I think that the- conclu- 
sion also necessarily follows, on. a- 
consideration of the two decisions of - 
the Privy Council cited in the judg- 
ment of the Hon'ble Chief Justice. 

I would also answer, the second ques- 
tion- in the affirmative on the facts of 
the present case. It is stated that the 
contract alleged in the present case 
was not described asa contract to sell 
but an. oral sale. It is admitted - that 
the parties had not complied with the 
provisions of section 54 of the Transfer . 
of- Property Act, 1882, and that conse- 
quently the oral sale was invalid in: | 
law, because it lacked the necessary 
formality of registered deed embodying 
the sale. That being so, the oral con- 
tract was, in my opinion, at most an.’ 
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executory contract to sell, which had- 
not been -completely performed. On this 
view.of the contract the position is 
similar to that in the various cases de- 
cided by the: Full Bench decisions re- 
ferred to.above; the contract to sell had 
been partly performed by a delivery 
of possession and by a.payment of the 
purchase, money, but in another im- 
portant respect it hag not been car- 
ried out, because in law, the parties 
must. presumably have, contemplated 
both: the execution. of a deed complet- 
ing- the: sale, and the registration of 
such deed in accordance with law; and 
the Order of Reference shows that 
there was a failure to perform in this 
respect. ` < 

As regards the third question raised 
in the Order of Reference, the answer is 
simple on the facts of this.case, where 
there is merely an oral contract coupl- 
ed with a subsequent payment of the 
price and delivery of possession of the 
immoveable property. As there. is no 
law prohibiting. an oral contract to sell 
immoveable property, there is no- provi- 
sion in section 91 of the Indian Evidence 
Act, 1872, which-prohibits the admission 
of evidence of such oral contract, the 
terms of which have not been reduced 
to the form of a document. Therefore, 
the answer to the- third question, so far 
as this case is concerned, should: be in 
the negative. - 

Carr, J.—In view of the fact that 
the High-Courts in India are now unani- 
mous on this question, I agree that the 
first two questions should be answered: 
in the affirmative. ` 

In regard to the third question I find - 
more - difficulty. In my view the trans- 
action has. gone beyond a- mere contract 
for sale and amounts to an abortive 
sale. I think that section 91 of the Evi-_ 
dence Act is applicable and would 
answer.the third question also in the 
affirmative. +. 

N. K. : 
Answered all questions an the affirmative. 
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CALCUTTA HIGH-COURT. 
APPEAL FROM ORIGINAL DECREE No. 173 
. or 1923. 
August 27, 1923. 
Present:—dustice Sir Asutosh 
Mookerjee, Kr., and Mr. Justice 
: Chotzner- 

Rai SATYENDRA NATH SEN 
BAHADUR AND OTHERS-—DEFENDANTS— 
APPELLANTS 
versus 
NARENDRA NATH GUPTA 
AND OTHERS—PLAINTIFFS—RESPONDENTS. 

. Civil Procedure Code (Act V of 1908), O. IX, 
rr. 8, 6, 7—Parties absent—lix parte proceedings, 
validity of—Ex parte decree—Burden of proof-— 

Plaintiff, duty of. 

Great caution should be exercised when a suit , 
is heard ex parte. [p. 869, col. 2.] 

The fundamental principle of law is that the 
plaintiff, when he comes to Court must prove 
his case and he must prove itto the satisfaction 
of the Court. His burden is not lightened ' 
because the defendant is absent; on the other 
hand the responsibility is increased in one sense, 
for when a matter is heard ex parte in the 
absence of one of the contestants who is not 
represented, it is the duty of Counsel to bring 
to the notice of the Court adverse as well as 
favourable authorities. [ibid.] 

After the written statement of the defendants . 
had been filed ina suit, the suit, was adjourned 
from time to time for various reasons. On the 
date when it was ultimately taken up both - 
parties were absent, but an application was 
made on behalf of the plaintiff asking for time- 
to enable him to summon his witnesses. This 
application was refused and the case was 
directed to be set down for disposal ex parte. 
two days later. On the latter date the defendants 
appeared and prayed that they should be allowed to 
defend the suit. Their prayer was rejected, the 
case was taken up ex parte, the plaintiff was 
examined and a decree was made in his favour: 

. Held, (1) that the procedure adopted by the 


-Trial Court was. entirely unwarranted by law, 


and there was no provision of the Code which 
authorised the Court to proceed ex parte against 
the defendants; [ibid.]. 

(2) that, therefore, the decree must be set aside 
and the case remanded to the lower Court for 
disposal according to law. [ibid.] 


Appeal against a decree of the 
Subordinate Judge, Krishnagar, dated 
the l4th April, 1923. 


` Babus Hemendra Nath Sen, Santimoy 
Majumdar and Mr. Rama Prosgd 
Mookerjee, for the Appellants. 
Babus Sqmatul: Chunder Dutt, Debi 
Dass Dutt and Pramatha Nath Bancos- 
padhya, for the Respondents, 
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JUDGMENT.—This is an appeal ` 


by four of the defendants against the 
preliminary decree in what is described 
as a suit for partition and accounts. 
The suit was instituted on the 31st 
January 1922. Summonses were served 
on the 28th March 1922. Written 
Statement. was filed on behalf of the 
defendants-appellants on the 6th June 
1022 and the issues were settled on the 


13th June 1922. "Thereafter the hearing’ 


was postponed on several occasions, on 
the joint applieation of the plaintiff and 
the defendants. 
suit could not be taken up because 
the presiding officer. had been trans- 
ferred and his successor had not joined. 


After the case had been thus adjourned : 


from time to time either on the appli- 
cation of the plaintiff or on the joint 
applieation of the plaintiff and the 
defendants, the case was ultimately 
taken up on the 12th April. 1923. 
On that date the entry in the order 
sheet is to the following effect: ‘“ De- 
fendants absent. Plaintiff applies for 
time. Put up on Mth April 1923 for 
disposal as ex parte.” The application 
which was made by the plaintiff was 
for -adjournment for a month on the 
ground of his illness and consequent 
inability to attend Court with his 
Pleader. The Court did not grant the 
application, but directed the. case to be 
put up two days later for disposal. It 
will be noticed that the case was put 
up for disposal as ex parte. This im- 
plies that the Subordinate Judge de- 
termined on that day that the defend- 
ants were to have no opportunity to 
defend the suit. On the l4th April 
the defendants appeared and prayed 
that notwithstanding the order of the 
12th April which had been made 
without their knowledge, they should 
be allowed to defend the suit. They 
stated that it was not necessary for 
them to examine witnesses and that 
they were on that date, as on the pre- 
vious dates, ready ‘to conduct the de- 
fence. The Subordinate Judge came 
to” the conclusion that he should not 
allow what he described as a harassing 
. petition. | The consequence’ was that 
the defendants were not allowed to de- 


On one occasion tlie 
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‘fend the suit and the case was taken uP 


for ex parte disposal. The plaintiff was 
examined and a preliminary decree was 
passed ex parte. 

The defendants have now appealed 
to this Court and have pressed us to 
hold that as the suit has been tried 
in a manner ‘unknown to law, the 
decree made by the Subordinate Judge 
should be vacated, We have invited 
the learned and experienced Vakil far 
the plaintiff-respondent to explain to 
us under what provisions of the law the 
Sübordinate Judge determined on the 
12th April 1923 that the defendants 
should be denied an opportunity to 
defend the suit. The case clearly does 
not fall within the scope of O. XI,- 
r. 21, .which authorises the Trial 
Court to strike off the defence, when 
the defendant is in default; for instance 
where the defendant has failed to comply 
with an order to answer interrogatories 
or for discovery or inspection of docu- 
ments. It is further clear that the 
order could not have been made under 
O. IX, rr. 6 and 7. Order IX, r. 6, pro- 
vides that where the plaintiff appears 
and the defendant does “not appear 
when the suit iscalled on for hearing, 
if it is proved that the summons was 
duly served, the Court may proceed 
ex parte. Rule 7 provides that where 
the Court has adjourned the hearing 
of the suit ex parte, and the defendant, 
at or before such hearing, appears ànd 
assigns good cause for his previous, 
non-appearance, he may, upon such 
terms as the Court directs as to costs 
or otherwise, be heard in answer to the 
suit as if he had appeared onthe day 
fixed for his appearance. It is manifest. 
that the case before us does not fall 
within the scope of O.. IX, r. 6. 
The plaintiff. did not appear on the 
12th April and was not in a position 
to conduet the ease, He was absent . 
and he prayed for time in order that 
he might bring his witnesses. Conse- 
quently, the Court could not proceed 
ex parte under O. IX, r. 6, though 
the Court might have dismissed the 
suit under IX, r. 3. It follows 
as a corollary that r. 7 has no ap- 
plication to the circumstances of thig 
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case. Nor could action be taken under 
O. XVI, r. 20. We are of opinion 
that the Subordinate Judge was entirely 
wrong when on the 12th April 1923 
he determined that the defendants 
Should have no opportunity to defend 
the suit. He had no statutory author- 
ity to take such a disciplinary measure 
as to strike outthe defence and there 
is no question of exercise of the in- 
herent jurisdiction “of the Court: 
Vasudevan Nambudri v. Sankaran 
Nambudri (1. We may add that we 
have carefully examined the order-sheet 
and we are at a loss to find -any justi- 
fication for the action taken by the 
Subordinate Judge as’ regards the de- 
fendants. The method adopted by him 
may lead to jthe speedy disposal of 
: cases, but cannot possibly promote that 
administration of justice for which alone 
Courts exist. It is an elementary prin- 
ciple of law, as was observed by Brett, J., 
in Sato Koer v. Gopal Sahu (2) that 
no order should be passed against a 
person without allowing him reasonable 
opportunity to be heard and to adduce 
evidence in his defence. A similar view 
was emphasised in Ajant Singh `v. 
Sundar Mall (3) where it was pointed 
out that the rule is of universal appli- 
cation, founded upon the plainest prin- 
eiples of justice, that no one should be 
condemned, punished or deprived of his 
‘property in a judicial proceeding unless 
he has had fair opportunity to be heard. 
This was supported by reference to 
Begg's case (4), In re Hammersmith Rent- 
charge (5), Reg. v. Saddlers' Co. (6), Smith 
v. Queen (7) and, Balabai v. Ganesh 
Shankar(8). . 

. But apart from this, it is clear that 
the evidence which was adduced by the 


(1) 12 Ind. Cas. 719; 22 M. L. J. 60; 10 M: L. T. 
451; (1912) M. W. N. 546. 


2) 34 C. 929; 12 O. W. N. 65. 

3) 16 Ind. Cas. 567; 17 O. W. N. 862. 

(4) (1579) 11 Coke 936; 77 E. R. 1271. - 
D (2849) 4 Ex. 87 at p. 97; 19. L. J. Ex. 66; 7 D. 

(6) (1863) 10 H. L. C. 404; 9 L.T. (ng) 60; 11 
W. R. 1004; 32 L. J. Q.B. 337; 9 Jur. (N. s.) 1081; 
138 R. R. 217; 11 E. R. 1083. 

(7) ey 3 App. Cas. 614; 47 L.J. P. C. 51; 38 
L. T. 233.4 . : 

(8) 27 B. 162 at p.183; 4 Bom, L.. R. 980, 
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plaintiff was wholly insufficient to justify 
the decree which has been made in his 
favour. The statements as recorded 
are indefinite and inconclusive and they 
do not furnish any foundation for the 
decree made in his favour. We.are 
surprised to find that the Subordinate 
Judge has directed the cancellation of 
a conveyance which has not even been 
proved in ‘accordance with law. The 
Subordinate Judge evidently did not 
realise that great caution should be 
exercised when suits are heard ex parte, 
This principle is of universal applica- 
tion : Amrith Nath Jha v. Dhunput 
Singh (9) and was emphasised by thi 
t y this 
Court in Ross & Co. v. Seriven ( 10). The 
fundamental principle of law is: that 
the pon when he comes to Court 
must prove his case and he must prove 
it to the satisfaction of the Court. His 
burden is not lightened because the 
defendant is absent; on the other hand 
the ae pid is increased in one 
oe foras observed hy Sir Lawrence 
enkins in Deo lua: Pras 5 
Singh: (11) oe nandan Prasad v. Janki 
eH ij the 2 2 matter is heard ex 
paa absence of one of the 
contestants wh, : i : 
: p 9 18 not represented, it 
is the duty of Cou a 
: nsel to bring to the 
notice of the C 5 
; Ourt adverse as well as 
favourable a : : 
; observation of Lord Mac- 
effect is the dU Ee E 
naghten in - Champat ngh v. sungu 
Singh (12) that if there is a slip inan 
appeal heard ex parte, the error is attri- 
butable to the appellant. | 
There is, ‘in our. opllon, no escape 
from the conclusion that. the trial of this 
case has been conducted in an extraordi- 
nary manner and the decree made by 
the Subordinate Judge cannot possibly 
be supported. 


8B. L. R. 44 at p.48; 20 W. R. 253. 

ty 34 Ind, Cas. 235; 43 C. 1001; 20 C. W. N. 
1192. u 

39 Ind.: Cas. 346; 44 L A. 30; 44 C. 573; 25 

of d 259; 15 A. L. J. 154; 32 M. L. J. 206; 91 

O. W. N. 473; 1 P. L. W.294; (1917) M. W. N, 254; 

31 M. L. 1. 240; 5 L. W. 526; 19 Bom. L. R. 410 


(P. C.. Mis E Te 

16 Ind. Cas. 80; 17 O. L. J. 14; 16 C. W. N. 
n M. L. TP 485; 10 A. L. J.379 (1912) M. W., 
N. 1150;23 M. L. J,738; i4 Bom. L. R. 1223 
(P. 0), - 
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The -result is that this appeal is. allow- 
~ed, tle deeree' of the Subordinate Judge 
cst- aside "and the “case remitted to the 

District Judge to be tried by him in 
‘decordance with law. 
The plaintiff-réspordent. must. pay the 
‘appellants ‘their  &ósts ‘of -this appeal 
Which will be assessed on the valuation 
-of the appeal. 
Appeal allowed: 


Z. K, Case remiited. 


ALLAHABAD HIGH. COURT. 
Ciy- Reviston No, -72 or 1994. 
June 26, 1924. 
 Present:—Mr. Justice Boys. 
RAGHURAJ SINGH-—PrAINTIFF— 
APPELICANT 

. ` VETSUS 
Musammat SHAM DEI AND ANOTHER 
—DEFENDANTS—OPPoSITE PARTIES. 
Civil’ Procedivre Code (Act V of 1908), s. 115— 
Suit mistakenly tried’ by Small Cause Court—No 
objection by parties—Revision—Provincial Small 
Causes Courts Act (IX of 1887), Sch. II, cl. 35 (g) 
Suit for return of ornaments and money expend- 
ed in anticipation of marriage—Small Cause Court, 
jurisdiction of. : 
' “Where a suit not triable by a Court of Small 
Causes is tried by that Court fully on the 
merits, without any cbjection by either party 
and without the point -having otherwise come 
to the notice of the Court, the High Court will 
“not interfere in revision under section 115 of the 
Civil Procedure Code. . 
“Ram ‘Lal v. Kabul Singh, 25 A. 135; A. W.N. 
(1902) 219; followed. ; 
A’ suit for return of ornaments and for certain 
money expended in consequence of a projected 
marriage which falls through, being in part a 
suit for compensation for breach of a promise 
of marriage, isnot cognisable by a Oourt. of 
Small Causes under clause 35 (g) of Schedule II 
of the Provincial Small Cause Courts Act. 
Civil revision against an order of the 
Judge of the Court'of' Small Causes. at 
-Jhansi, dated the lith January 1924. 
‘Mr. KN. Laghate, for the Applicant. 
"Mr.-N.P. ‘Asthana,’ for the: Opposite 
Parties. : 


-JUDGMENT.—In this case the 
-plaintif sued for return ‘of ornaments 
and for certain money expended, -The 
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-ornaments are said to. have been given 
-and the money is said to ‘have ‘been ‘ex~ 
.pended in -consequence of a. marriage 
which had been ‘arranged. and the suit for 
recovery was due to ‘the. fact of that 
‘marriage having .fallen through. -The 
learned Judge of the Small Cause Court 
dismissed the suit on the merits, having 
heard it fully. This application in civil 
revision is now made by the plaintiff 
urging that the jfirisdiction of the Court 
of Small Causes was ousted by clause 35, 
sub-clause (g), of Schedule I of the Provin- 
cial Small Causes Courts Act. That clause 
bars the trial of suits for compensation for 
-breach of contract of betrothal or . promise 
of marriage. In view of the fact that 
part of the claim was.for money which it 
was alleged had been expended in 
preliminary marriage ceremonies I think 
that the clause .in question would, :if.ap- 
pealed to by either party orif it had come 
to the notice of the learned Judge earlier, 
have been a bar to the trial of the suit by 
.the learned Judge of .the Small Cause 
Court. 
On the other hand, the suit was tried 
out fully by him on the merits without 
any objection by either party and without 
the point having come otherwise to his 
Under these circumstances I 
think that this Court should not interfere 
.and in that view Iam supported by the 
case in Ram Lal v. Kabul Singh (1). The 
application is dismissed with costs. 
(1) 25 A. 135; A. W. N. (1902) 219. 
N.H. Application dismissed. 


CALCUTTA HIGH COURT. 
LETTERS Patent APPEAL No. 23 or 1922. 
l January 10, 1923. 
Present:—Justice Sir. Asutosh Mookerjee, 
Kr., and Mr. Justice Rankin. 
.JINNAT ALI AND oTHERS—PLAINTIFFS 
T. —APPELLANTS ` 
versus . 
'"KAILAS CHANDRA CHOWDHURY 
AND ANOTHER—DEFENDANTS— 
: RESPONDENTS. 2 
Execution of decrec—Death of judgment-debtor. — 


. X 
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' Proceedings against minor sons under guardianship 
‘of mother-Sale in execution, validity of. 


Defendant obtained a mortgage-decree against 
plaintiffs’ father, who died soon after. Execu- 
‘tion was taken out against plaintifis’ mother as 
well as against the plaintiffs represented to be 
under the guardianship of their mother and the 
.property in dispute was sold in execution. The 
plaintifs’ mother then made an application on 
her own behalf and as guardian ad litem of the 
plaintifis to have the sale set aside, but the 
‘application was dismissed. The plaintiffs there- 
upon instituted a suit for. recovery 
possession of the property on the “allegation that 
thay were not properly represented in the 
exscution proceedings and the sale was, there- 
. fore, a nullity : 

Held, that this was not a case in which there 
was an entire absence of representation of the 
minors and the sale could not, therefore, be treated 
as a nullity. [p. 872, col. 1.] 

Malkarjun v. Narhari, 27 I. A. 216 at p. 218; 
25 B. 3375; 5 C. W..N.10; 2 Bom. L. R. 927; 10 
M. L. J: 368; 7 Sar. P. C. J. 739 (P. C.), followed. 

: Case-law referred to. - 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Newbould, dated 
the 14th February 1922, in Appeal from 
Appellate Decree No. 1412 of 1920, 
against the decree of the District Judge, 


Tipperah, dated the 16th February 
1920, affirming that of the Munsif 
Tomi dated the 28th November 


JUDGMENT.—This is an appeal 
against a decree. dismissing a title suit. 
The lands claimed in this suit originally 
belonged to the plaintiffs’ father. They 
were mortgaged to defendant No. 2 


‘who. obtained a mortgage decree which 


was put into execution after the 
plaintiffs’ father’s death. In execution of 
that decree the lands in suit were sold. 
The plaintiffs’ caseis that at the time of 
the. execution, of the decree they were 
minors and were not legally made 
parties to the execution case and con- 
sequently the sale did not affect their 
rights. It is found, however, by the 
lower Courts that at the time of the 
execution case the minors’ were duly 


represented by their mother as their 


guardian. It is urged that it has not 
been shown that the mother was duly 
appointed by the Court or that she 
consented to be guardian of the minors 
for the purpose of the execution case. 
This point does not appear to have 
been raised, in 
contention there being that the mother 
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' was a nullity. 
. iffa is that after the decree had been 


the lower Courts, the. 
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was not their proper guardian tbut that 
their maternal uncle should have been 


.appointed guardian. It was contended 


that they were living under the guar- 
dianship of their uncle and not of 


- their mother at the time ofthe execu- 
: tion. proceedings. 


But it has been 
found as a fact that they were in fact 
living under the guardianship of their 
mother. On the findings of the lower 
Courts it appears that there was no 
defect in the execution proceedings 
and the minors were properly repre- 
sented. 

‘But even if there were any technical 
defect, this would not prevent the sale 
from being good as against the minors 
as was held in the case of Fant Bhusan 
Bhwian v. Surendra Nath Das (1). I. 
hold the suit and the appeal were rightly: 
dismissed. 

I accordingly dismiss this appeal with 
costs. . 





Babus Sitaram Banerjee and Abinash 
Chandra Ghosh, for the Appellants. 
Babu Sasadhar Roy (Sr), for the Res- 


- pondents. 


JUDGMENT.—This is an appeal 
under clause 15 of the Letters Patent 
from the^ judgment of Mr. Justice 
Newbould in a suit for recovery of 
possession of land upon establishment 
of title. . 

The suit was dismissed by the Trial 
Court and that decision has been suc- 
cessively affirmed in the Distriet Court 
and in this Court.. The disputed land 
belonged originally to the father of the 
plaintiffs and was sold in. execution of 
& mortgage decree when it was pur- 
chased by the defendants who were 
strangers to the proceeding. The only 
question is whether the sale so held 
The case for the plaint- 
their father, their . 


obtained against 


- father died. Execution was thereupon 


taken out against their mother as also 
against themselves represented to be 
under the guardianship.of their mother. 
They urge that this was not a proper 
representation for the purpose. of the 


(1) 6t Ind, Cas, 23; 35 O. Le J. 9. 
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execution proceedings and that con- 
sequently the sale has not affected their 
right, title and interest in the property. 
This contention has been negatived by 
all the Courts. We have examined the 
‘relevant papers and come ‘to the con- 
clusion that in the application for exe- 
cution relief on the footing of the mort- 
gage decree was sought against the 
widow and her infant sons represented 
. by her. 
appointment ofthe widow asthe guar- 
dian ad litem for the purposes of the 
sale. But it has been shown that long 
after the sale had been held on the 
13th September 1909, the widow did 
on the 13th March 1916 apply .on her 
own behalf and as guardian ad litem 
of her infant children to have the sale 
set aside. That application was con- 
sidered on the merits and was dismissed 
on the 10th January 1917; this order 
of dismissal was confirmed on appeal 
on the 21st April 1917. Thereafter the 
present suit was instituted on the 22nd 
December 1917. In these circumstances 
it is plain that the -sale cannot be 
treated as a nullity, in view of the deci- 
sion of the Judicial Committee in 
Malkarjun v. Narahari (2). This is not 
a case, where there has been no repre- 
sentation of an infant in the suit so as 
to make it impossible for the plaintiff 
to obtain a valid and operative decree 
against him, as had happened in 
Khairajmal | v. Daim (3); Narsingh 
. Narain v. Jahimistry (4); Jadow Mulji 
v. Chaggan Baichand (5) Sajjad Hussain 
v. Sakal Rai (6); Halli Jha v. Lal 
Singh (7); .see also Sarat Chandra 
Maiti v. Bibhabati Debi (8); Chhatra 
kumari Debi v. Radhamohan Singari (9); 


(2) 27 1. A. 216 at p. 218; 25 B. 337; 5 C. W.N. 
10; 2 Bom. L, R. 927; 10M. L. J. 361; 7 Sar. P. C 
J. 739 (P. O.). ; eis 
8) 32 I. A. 23; 32 OC. 296; 10. L. J. 584: 9 0. 
W. N. 201; 2A. L. J. 71; 7 Bom. L. R. 1; 8 Sar. P. 
C. J. 734 (P. O.). 
' .— (4) 13 Ind. Cas, 414; 15 O. L. J. 3. 
(8) 5 B. 306; 3 Ind. Dec. (x. s.) 202. 
(6) 72 Ind. Cas. 637; 2 Pat.7; 4P. L. T.57; 
(1922) A. I. R. (Pat.) 448. ° 
7) 21 Ind. Cas. 425; 21 O. L. J. 454. 
$ 66 Ind. Cas. 433; 34 C. L. J. 302. č 
` 9) 66 Ind. Cas. 137; 3 Ra L, T. 451; (1922) A.I, 
"OR, (Pat) 291, .. ... "T 
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Muralidhar v. Pitambar Lal (10). Refer- 
ence may in this connection be made 
to the decision of the Judicial Com- 
mittee in Tikit Krishna Prasad | v. 
Moti Chand (11). In that case, ‘the 
sale had been set aside by the 
primary Court on the ground that there 
were material irregularities which had 
resulted in substantial injury. On appeal 
to this Court the sale was confirmed 
on the ground amongst others that the 
mother was not competent to act as 
guardian on behalf of her infant son. 
The judicial Committee held. that this - 
view was erroneous and that the mother 
was competent to institute proceedings 
to have the sale vacated. The Judicial 
Committee no doubt referred to, the 
circumstance that there had not been a 
proper representation of the infant,- 
but the sale was not set aside on that 
ground alone. This is clearly explained 
in the judgment of this Court in the 
case of Fani Bhusan Bhuian v. Surendra 
Nath Das (1), where reference is made 
to the decision of White ©. J. in Rama- 
swami Chetti v. Oppilamanài Chetti (12). 

We are of opinion, therefore, that the 
view taken by Mr. Justice Newbould is 
correct and that this appeal must be 
dismissed with costs.. 

Z. K. Appeal dismissed. 


(10) 66 Ind. Cas. 372; 44° A. 595; 20 AL. J. 
329; (1922) A.L R. (A) 944 U. P. L.R. (A) 
170 
T 


(ii) 19 Ind. Cas. 296; 40 I. A. 140; 40 C. 635; 
C. L. J. 573; 17 ©. W. N. 637; (1913) M. W. N. : 
11 A. L. J. 517; 15 Bom. L. R. 515; 14 M. L. T. 
25 M. L. J. 140 (P. CO). i 

" Q3) 4 Ind. Cus. 1059; 33 M. 6; 6 M. L. T. 269; 19 
M. L. J. 071. p 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. __ 
. SEconp CIVIL APPEAL No. 34 or 1923. 
` August 6, 1924. 
Present :—Mr. Baker, J. C. 
OMRAO —PLAINTIFF—À PPELLANT 
i versus 
RAMDHAR AND ANOTHER—DEFENDANTS 
— RESPONDENTS. 

C. P. Tenancy Act (XI of 1898), s. 46— Mortgage 
of occupancy land—Validity inter partes--Contract 
void ab initio—Suit fo! return of consideration 
—Limitation Act (IX of 1908), Sch. I, Art. 62. 

A mortgage of occupancy land is wholly invalid 
under the C. P. Tenancy Act even inter partes 
and cannot operate in respect of the property 
transferred by it. . s 

A suit for refund of consideration for the 
mortgage of an occupancy land, the contract being 

_abinitia void, is governed by Art. 62 of the 
. Limitation Act and must be brought within three 
years of the date of the deed. 

Appeal against a decree of 
District Judge, Saugor, dated the 31st 
October 1922, in Civil Appeal No. 95 of 
1922, ` . 

Mr. J. Sen, for the Appellant. 

Messrs. H. S. Gour and G. L. Subhedar, 
for the Respondents. 


JUDGMENT.—The facts of this case 
which are not disputed are set out in 
the judgments of the lower Courts. The 
point arising in this second appeal is 
whether the appellant is entitled to a 
personal decree against the defendants 

‘on a mortgage which is admittedly 
invalid as a mortgage, being against the 
provisions of the Tenancy Act. The 
learned District Judge was of opinion 
that equity was on the side of the 
plaintiff, but that the suit was barred by 
Art. 62, Limitation Act, . 

At the outset it was argued that this 
Court having two opposite views as to the 
existence of a personal covenant in any 
mortgage in Kundanmal v. Wasudeo (1) 
and Seth'Gopikissam v. Mankuwar (2) 

. andthe point having now been referred 
to the decision of a Full Bench, the 
decision of this case should be postponed 
pending the ruling of the Full Bench. 

The point, however, is not quite the 

same in the cases above referred to and 


(1 69 Ind. Cas. 613; I9 N. L. R 67; (1922) A. 
I R: (N.) 118; 5 N. L. J. 259. : 


(2), 78 Ind. Cas, 239; 90 N, L, R, 46; (1924) A. 


T. R. (N) 97, 
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in the one referred to the Full Bench the 
validity of the mortgage itself is not in 
question. In this case, however, I do not 
think that it wil he necessary to go 
into the question of whether a personal 
covenant exists inthe mortgage or not, 
as the suit appears to me to be governed 
by the ruling relied on by the learned 
Judge of the lower Appellate Court, Bai 
Diwati v. Umedhbai Bhulabhai Patai (3). 


. The facts of that case are really very 


similar. The mortgagor mortgaged land 
contrary to the provisions of the Bhag-: 
dari Act, just as in the present case he 
mortgaged part of an occupancy holding 
contrary to the provisions of the Tenancy 
Act. It was held that the consideration 
for the: mortgage ‘being unlawful under 
section 24 ofthe Contraet Act, it failed 
ab initio and the claim for re-payment 
of the money advanced to the mortgagor 
as money had and received, being brought 
more than three years after the date of 
the mortgage-deed, was barred by reason 
of Art. 62 of the Limitation Act. l 

It has been contended on behalf of 
the appellant that a transfer of the 
occupancy holding without the consent 
of the landlord is only voidable at his 
instance, and is binding inter partes, and 
reference is made to Jairam v. Sunderlal 
(4. That case deals with a mortgage 
made before 1884, before the introduction 
of the Central Provinces Tenancy Act 
of 1883. There ean beno doubt of the 
invalidity of the present mortgage which 
is of 1918. The ruling Nilkant v. Ghulya 
(5) applies to it. It is wholly invalid 
and cannot oparate in respect of any 
property ostensibly transferred by it. 

I am, unable to see any distinction 
between the present case and Bai Diwali 
v. Umedbhai ^ Bhulabhai Patel (3) 


"The learned Pleader for the appellant 


has referred to Javerbhat Jorabhai v. 
Gordhan Narsi (60). That case is distin- 
guishable because there was a special 
covenant in the mortgage-deed to make 


(3) 36 Ind. Cas. 564; 40 B. 614; 18 Bom L.R. 


(4) 26 Ind. Cas. 698; 10 N. L. R. 146 
(5) 42 Ind. Cas. 384; 13 N. L. R. 165, 
© 28 IndeCas, 442; 39 B. 358; 17 Bom L R, 
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good any loss arising from disturbaneé 


of possession of the mortgaged house: 


and that.was held to be a collateral 
covenant and merely dependent on the 
principal contract. 'Thatis not the case 
here, but as I have said I do not think 
that it is necessary to,go into the ques- 
-tion of the present covenant as the suit 
is barred by limitation under Art. 62 
of the Limitation Act, being brought 
more than three years from the date of 
| the. mortgage; as held in Bai Diwali v. 
Umedbhat Bhulabhai Patel (8). 

The date of the mortgage is 26th 
April 1918, and the suit was brought on 
16th March : 1922. 

The appeal is dismissed with costs. 

G. R. D, Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DROREE No. 1694 
oF 1920. 

July 23, 1923. 

Present :—Justice Sir Asutosh Mooker- 
jee, Kr., and Mr. Justice Rankin. 
CHANDRA MOHAN GANGULI— 
PLAINTIFF—APPELLANT 
versus 
JNANENDRA NATH BANERJEE 
AND OTHERS—DEFENDANTS— 


RESPONDENTS. 
Hindu Law—Debutter—Panchahati trees, plant- 
ing of—Religious purpose—Establishment of idol, 
whether necessary—Valid dedication, requirements 


of. 

T There the panchabati trees planting ceremony 
is performed on a consecrated land and the 
.place is: regularly used as a place of worship 
and the founder by his Will specifically sets 
apart certain portion of land for the purpose and 
appoints a shebait, itisa valid dedication of land 
for religious purposes. [p. 875, col. 2.] 

Birendra Kishore Manikya v. Akram Ali, 13 
Ind. Cas. 513; 39 C. 439; 16 C. W. N. 304; 15 C. L. 
J. 194, Bhudeb Mookerjee v. Kalechand Mallik, 
-66 Ind. Cas. 536; 34 C. L. J.315, Thandapenemi 
Kfishnayya v. Peddilibotta Subbaya, 11 Ind. Cas. 
198; 21 M. L. J. 783, referred to. — — 

To effect a valid dedication, it ig not necessary 
‘to establish the image of an idol; all that is 
essential is that the religious purposes should be 


‘of title as shebait. 


‘clearly specified and the: property intended for 


m VIN set apart for that object. [p. 877, 
col. 1. 

Bhaggobutty Prosonno Sen v. Gooroo Prosunoo 
Sen, 25 C. 112; 13 Ind. Dec. (N. s.) 76, Bhupati Nath 
v. Ram Lal Mitra, 3 Ind. Cas. 642; 37 C. 198; 14 
C. W. N. 18; 10 C. L. J. 355, Chandi Charan Mitra 
v. Haribola Das, 5lInd. Cas.215; 230. W. N. 
645; 20 C. L. J. 366; 46 C. 951, Asita Mohan v. 
Nirode Mohan, 35 Ind. Cas. 127; 20 ©. W. N:901 
at p. 919, Runchordas Vandravendas v. Parvatibai, 
26 L A. 71; 23 B. 725; 1 Bom. L. R. 607; 3 C: W. N. 
621; 7 Sar. P. C. J. 543, 12 Ind. Dec. (x. s.) 485 
(P. C), Benode Behari v. Manmatha Nath Bose, 
13 Ind. Cas. 425; 21 OC. L. J. 42, Madhab Chandra 
v. Sarat Kumari, 6 Ind. Cas. 26; 15 O.. W. N. 126, 
Juggut Mohini Dassee v. Sokheemoney Dassee, 14 
M. I. A. 289 at p. 306; 10 B. L. R. 19; 17 W. R. 41; 
2 Suth. P. C. J. 512; 2 Sar. P. CO. J. 23; 20 E. R. 
795, Anath Nath Dey v. Makintosh, 8 B. LR. 60,. 
Piran v. Abdool Karim, 19 C. 203; 9 Ind. Dec. 
(x. S.) 581, Dakhni Din v. Rahim-un-Nissa, 16 A. 


- 419; A: W, N.(1894) 134; 8 Ind. Dec. (w.s) 268, 


Rambrahma Chatterjee v. Kedar Nath Banerjee, 
72 Ind. Cas. 1026; 36 C. L. J. 478; (1923) A. I. Re 
(es 60; Ram Das v. Basanti, 77 Ind. Cas. 97; 90 A. . 
4. J. 789; (1922) A. I. R. (A.) 519, referred to. 

Where there has been & valid dedication, a 
breach of trust on the part of a shebait or even 
of the donor himself will not ‘invalidate or 
annul the trust or alter. the original nature of 


“the grant. [p. 877, col. 2.] 


Appeal from a decision of the District 
Judge, 24-Parganas, dated the 5th May 
1920, reversing that of the Officiating 
Subordinate Judge, Alipur, dated the 
2nd February 1920. 


“Babus Mahendra Nath Ray and Man- 
matha Nath Ray, for the Appellant. 


Dr. Dwarkanath Mitter and Babus 
Nagendra Nath Ghose and Hemendra ` 
Nath Chatterjee, for the Respondents. 


JUDGMENT. 


Mookerjee, J.—This is an appeal 
by the plaintiff in a suit for recovery of 
possession of land upon establishment 
The Subordinate 
Judge gave the plaintiff a decreé which’ 
has been reversed on appeal by the 
District Judge. 

The subject-matter of the litigation 
admittedly belonged to one Gobinda 
Chandra Ganguli who, shortly before 


.his death, which took place on the 29th 
. January 1897, madea testamentary dis- 
-position on the 29th October 1898. -The 


names of the members of his ‘family 


/ 4 
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- appear on -the following genealogical 
‘table :— 
GOBINDA CHANDRA GANGULI, 
: w. fi as gk 
| 





f | | 
, ` Kshetra - Bhuban Chandra 
Mohan; defan- . Mohan Mohan, 
- dant No. 1. | plaintiff. 


\ 
Hem Chandra, 
defendant 
No. 3. 


Bama Charan, 
defendant 
No. 2. 


r 
. Raj Krishna, 
died on 
19th July 
1918, 


Annada Debi, married 
Bhairab Chandra. 


i 
Jnanendra Nath 
Banerjee, defendant 
No. 1. 


The testator had a garden in the 
‘northern suburb of Calcutta, which 
covered an area of more than 12 bighas. 
He had a map of the garden prepared, 
which was mentioned in his last Will. 


He gave the portion marked D to his’ 


eldest son Kshetra Mohan, B to his 
second son Bhuban Mohan, A to his third 
Chandra Mohan, and C to his 
youngest son Raj Krishna. The portion 
marked E was called panchabati debutter, 
and the passage marked F was described 
as appurtenant to the debutter as a passage 
for ingress aud egress from the public 
road. He appointed Raj Krishna as full 
shebait of the debutter.in the following 
| terms :— | 

"(As regards) the Iswar  debutter 
panchabati and brick-built house (con- 


taining) two bighas (of land situate) on. 


' the east side of the same (and) which 
has been marked (E) and coloured in 
neutral tint in the accompanying map, 
‘and the passage (measuring) two kathas 
(and) leading to the sadar road from the 
said debutter house: on the western side 
which (passage) has been. marked (F) 
and coloured light red, my youngest son 
Sriman Raj Krishna Gangopadhayay 
"Babajishall be full shebait of the said 
. debutter (property) and shall enjoy (and) 
' possess. (it) down to: (his wife and son, 


4 


“him and he died childless. 


son's son and so forth in succession). 
The said shebatt shall, if necessary, give 
unto my other three sons Sriman Kshetra 
Mohan: Gangopadhyay, Sriman Bhuban 
Mohan Gangopadhyay (and) Sriman 
Chandra Mohan Gangopadhyay nine 
kathas of land, being three kathas to each, 
on the east side, for residential purposes." 

The wife of Raj Krishna pre-deceased 
On the 18th 
January 1919 the plaintiff instituted the 
present suit for possession of the debutter 
property, on the allegation that the 
shebaitship had, upon the death of 
Raj Krishna, vested in himself and 


‘Kshetra Mohan and that as Kshetra 


Mohan had not joined as plaintiff, he had 
been made a pro forma defendant. 
Kshetra ' Mohan died on the 9th January 
1920 during the pendency of the suit in 
the Primary Court, and his executor was 
brought on the record in his place. 


"The contesting defendants repudiated 


the claim and set up title under a Will 
alleged to have been executed on the 
llth January 1918 by Raj Krishna who 
had made a testamentary disposition of 
his private properties. The question, 
consequently, arose whether the disputed 
property was secular or debutter, for if 
the property was validly dedicated by 
the original owner, it could not be 
affected by the Will of his son. The 
Courts below have taken divergent views 
upon this matter. Iam of opinion that 
the conclusion of the District Judge 
cannot: be supported. 

The Subordinate Judge found on the 
evidence—and his finding has heen 
accepted by the District Judge—that 
the disputed land was dedicated by the 
proprietor as a place of worship and was 
regularly used by him for that purpose. 


"The evidence shows that the land was 


consecrated, holy trees were planted and 
a vedi (raised brick-built platform) was 
erected. The founder used to go to this 
panchabati everyday, performed his puja 
ahnwik there, seated on the vedi and 
engaged in pious and religious medita- 
tion. -On these facts, there is no room 


for controversy that there was a valid " 


religious dedication. 
Special religious efficacy is ascribed in 
the sacred ‘books -of the Hindus to 
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selected groupings of plants, one of these 
is called the panchamra, while another 
is known by the name of panchabatt. 
The panchamvra is described in the 
Mahabharata quoted in the Danakhanda of 
the Chaturvarga Chintamani of Hemadri. 
Chapter XIII, p., 1032 (A. S. B.) and in 
the Sabdakalpadruma. Thesacred group 
panchabati is described in the following 
passage of the Skandapurana, which is 
re-produced in the Sabdakalpadruma 
from the Vratakhanda of the Chaturvarga 
Chintamani of Hemadri :— 


“Aswatha, Billwa, Bata, Amlaka, and’ 


Asoka trees constitute a panchabati: these 
should be planted in five directions. 
For the sake of religious merits, oh, 
. Ruler of gods, the Aswatha tree should 

be planted on the east, the Billwa on the 
north, the Bata on the west, the Amlaka 
on the south and the Asoka on the 
south-east. In the middle, there should 
be raised a beautiful and well-attractive 
vedi measured four cubits. Oh, Siva, 
the consecration ceremony should be 
performed after five years. This produces 
infinite results and is a giver of the 
fruits of austerity. Thus has the ordi- 
- nary ‘panchabatt been explained. Now 
hear of the bigger panchabati. Oh, 
Supreme Goddess, one should plant a 
Bilhva tree in the centre, four (such 
trees) on four directions, four Bata trees 
' on four corners, twenty-five Asoka trees 
in a circular order, one Amalaka tree in 
each direction and in the intermediate 
spaces and Aswatha troes on all sides. 
Thus a greater panchabaté is formed. 
Oh Great Goddess, whoever makes (such 


a panchabati) becomes exactly like Indra. > 


He attains perfection in mantras in this 
world and the highest path in the 
next.” 

The group consists of the (1) Agatti: 
(2) Vilwa, (3) Vata, (4) Dhatri (amlaki) 
and (5) Asoka ; these are to be planted to 
the east, north, west, south and south-east 
respectively of a vedi or raised platform 
in the middle, for cubits in size and of 
beautiful shape ; when the trees have 
grown for five years, the place has to -be 
consecrated and religious austerities prac- 
tised on such a spot are fruitful of end- 
less rewards. A biggertype of this sacred 
. grove is described in the same work, 
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under the name of Vrihat-Pancha-Vati, 
as composed of a (1) Vilwa tree placed in 
the.centre, single specimens of the (2) 
Vilwa Amalaki fand (3) Aswatha in the 
four cardinal directions, a Vata tree at 
eachof the four corners, and a circle of 
twentyfive Asoka trees surrounding the 
whole; the maker acquires the prowess 
of Indra ; he is master of incantations in 
this world and obtains salvation in the 
next. * 

The ceremony of pratishtha or conse- 
cration for trees and groves is described 
in the Matsyapurana to be in its prelimi- 
naries the same as that for water reser- 
voirs. Hemadri, Dankhanda, Chap. XIII, 
p. 1048 and Ashwalyana, Grihyasutra, 
Parishishtha, p. 344 (A S. BJ). The erec- 
tion of the mandap, the appointment of 
priests and the collection of materials is 
the' same as in the case of the consecra- 
tion of a reservoir. . The trees which are 
the subjects of the ceremony are to be 
irrigated with holy water, beautified with 
rice-flour and alaktaka, adorned with 
garlands and covered with cloths. The 
ear-boring cerenfony is then to be per- 
formed for each with a golden needle and 
collyrium applied (as if to their eyes) with 
a golden pencil ; and imitation fruits of 
silver placed upon the platform at the foot 
of each tree. A kalasa properly filled is 
to be installed for each, and homas offered 
for Indra and the other Rokapalas or 
guardians of the quarters of the globe and 
also in honour of “ Lord ofthe Forest,” 
Vanaspati, which is specially introduced 
because of the trees. Then a milch-cow, 
covered with white cloths, ornamented 
with gold, specially in her horns and ac- 
companied by a milking vessel of bell- 
metal, isto be released in the midst of 
the trees, with her face to the north, so 
that naturally she proceeds in that direc- 
tion. The worshipper then is bathed by 
the priests from the auspicious waters of 
the installed water-pots to the accompani- 
ment of music and auspicious songs. . 
Having so bathed and attired himself in 
white “cloths the worshipper honours the 
priests with appropriate presents. The 
ground is sprinkled for four days with 
milk and a homa performed with ghee, , 
barley and black sesamum. On the fourth 


day there is held a great festival and 
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presents again offered to the priest. He 
who performs the Vrikshotsava or ‘“Tree- 
festival,” according to the above rule, has 
all his desires gratified and enjoys eternal 
exaltation. The man who has consecrated 
even a single tree, dwells in heaven till 
three ayutas of Indra. He procures the 


salvation of past and future generations, 


and obtains final emancipation from which 
there is no return. . i 
A place so dedicated for worship ceases 
to be private property according to Hindu 
religious ideas and the case of reservoirs 
isincluded in the rule; see Jagannath's 
. Digest, translation—Colebrooke, Book IIT, 
Chapter I, section 2, pl. 101; see also 
Birendra Kishore Manikya v. Akram AU 
(1), Bhudeb  Mookerjee v. Kalechand 
Mallik (2) and Thandapaneni Krishnayya 
v. Paddilibotta Subbayya (3). In this 
connection, it is important to bear in 
mind that to effect a valid dedication, it 
is not necessary to establish the image of 
an idol; all that is essential is that the 
religious purpose should be clearly 


specified and the property intended for. 


. the endowment set apart for that object ; 
Bhuggobuity Prosonno Sen v. Gooroo- 
prosunnoo (4), Bhupati Nath v. Ram Lal (5), 
Chandi Charan Mitra v. Haribola Das (6) 
and Asita Mohan v. Nirode Mohan (7). This 
test is fulfilled in the case before us, and 
: there is no room for any suggestion that 
the dedication was void for vagueness 
as happened in the case of Runchordas 
Vandravandas .v. Parvati Bai (8), 
where the bequest was to “dharam.” We 
cannot further ignore the fact that the 
proprietor designated the property as 
Iswar debutter panchabati. No doubt, as 
pointed out in Benode Behari v. Manmatha 
Bose Nath (9), the designation debutter is 


(1) 13 Ind. Cas. 513; 39 O. 439; 16 C. W. N. 304; 
15 0. L. J. 194. . 

(2) 66 Ind. Cas. 536; 34 C. L. J. 315. 

(3) 11 Ind. Cas. 728; 21 M. L. J. 784. 

2 25 C. 112; 13 Ind. Dee. (x. s.) 76. 

(5) 3 Ind. Cas. 642; 37 ©, 128; 14 C. W. N. 18; 10 
C. L. J. 355. 
. (6) 51 Ind. Cas. 215; 23 O. W. N. 645; 29 C. L: J. 
366; 46 O. 951. 
7) 35 Ind. Cas. 127; 20 C. W. N. 901 at p. 919. 
8) 26 I. A. 71; 23 B. 725; 1 Bom. L. R. 607; 3 C. 
W N.621; 7 Sar. P. C. J. 543; 12 Ind. Dec. (x. s.) 


485 (P. O). i 
(9) 13 Ind, Cas, 425; 21 C, L. J, 42. 
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not conclusive, though valuable evidence 
of the intentions of the founder ; Madhab 
Chandra v. Sarat. Kumari (10). On tbe 
other hand, we must bearin mind that 
if there has been a valid dedication, a 
breach of trust on the part of a shebait or 
even of the donor himself, will not 
invalidate or annul the trust or alter the 
original nature of the grant. In the words 
of Sir Robert Phillimore in Juggut Mohini 
v. Sokheemoney Dassu (11), a former abuse 
of trust cannot be pleaded against a trustee 
who seeks to prevent a repetition of 
abuse even if he himself were formerly 
implicated in the same indefensible 
courses against which he is seeking to 
protect property. The misconduct of 
the trustees cannot be put forward as a 
valid reason for holding that the author 
of the trust had nointention of acting 
seriously or for determining his intention 
at the time when he founded the trust. 
If property has been set apart for religious 
purposes, that constitutes dedication, and 
such property must be treated as partak- 
ing of a trust or religious endowment 
though the mere erection of a temple and 
the planting of a grove may not with- 
out consecration amount to such a sett- 
ing apart as constitutes dedication ; 
Anath Nath Dey v. Mackintosh (19), 
Piran v. Abdool Karim (13), Dakhni 
Din v. Rahim-un-nissa (14), Ram Brahma 
Chatterjee v. Kedar Nath Banerjee 
(15) and Ram Das v. Basanti (16). In my 
opinion, the facts established in the pre- 
sent case show that there wasa dedica- 
tion of the land in suit for religious pur- 
pose and a valid debutter was thereby 
created. In this view, the appeal must 
be allowed, the decree of the District 
Judge set aside and that ofthe Subordi- 
nate Judge restored with costs in all 
Courts. 


t Jr ed a 15.0., W. N. 126, 
M. I. A. 289 at p. 306; 10 B. L. R, 19: 
2 Suth. P: C. J. 512; 2 Sar. P. C. J. 23 20 


. R. 795. 
(12) 8 B. L. R. 60.. 
(13) 19 C. 203; 9 Ind. Dec. (x. s.) 581 


TNI 4.412; A. W.N. (1894) 134; 8 Ind. Deo, 


15) 72 Ind. Cas. 1026; 36 C. L. J. 478: (192: 

I HG 60. . J.478; (1923) A, 
(16) 77 Ind, Cas. 97; 20 A, L. J. 789; 

R. (A) 518. 789; (1922) A. I, 
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BHAGWATI BAI v. DADU KHUSHIRAM. 
Rankin, J.—I agree. that Gobinda 
Ganguly.intended a full and complete 
dedication.and that he did everything 
necessary to effect this. I see no objec- 
tion in . law to the validity of the dedica- 


tion and agreé in allowing this appeal . 


with costs here and below as proposed. 


N. HI Apeeal allowed. 


. NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
' SECOND Civi, APPEALS Nos. 300, 301 
AND 302 or 1923. 

August 8, 1924. 
Present:—Mr. Baker, J. C. 
Musammat BHAGWATI BAI— 
DEFENDANT—APPELLANT 

| versus 
DADU KHUSHIRAM —PLAINTIFF— 
f RESPONDENT. 
Hindu Law—Acceleration of estate by widow— 
* Test-—C. P. Tenancy Act (XI of 1898), ss. 49, 
50—Transfer in favour of, next reversioner—- 
Sanction of Revenue Authorities, if necessary. 


In order that an acceleration by a widow in. 


favour of the next reversioner may be valid, the 


widow must divest herself of her entire interest in. 


the estate, that is to say, the widow's interest 
should be extinguished absolutely. [p. 879, col. 1.] 
Sections 49 ‘and 50 of the O.P. Tenancy Act 


make no exception in the case ofa transfer in’ 


favour of an heir and reversioner and a transfer of 
occupancy right in sir land by a widow in favour 
of her next reversioner is invalid without the sanc- 
tion of Revenue Authorities. [p. 880, col. 2.] 


| Appeal against the decree of the Addi- 


tional District Judge, Seoni, in Civil- 


Appeals Nos. 6, 7, 8 of 1923, dated the 
27th Aprill923. 0 : 
“Mi. N. G. Bose, R. B., for the Appel-. 


lant. . $e s ANE 
Mr. W. R. Puranik, for the Respond- 
ent, i A 
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JUDGMEN'T.—The point in these 
three appeals is the same and they may 
be disposed of in one judgment. They 
arise out-of three suits for rent filed by. 
the plaintiff-respondent against the de- 
fendant-appellant. 

The defendant was the malguzar of 
three villages which she mortgaged to 
the plaintif. The plaintiff sued for 
foreclosure anel obtained a preliminary 
decree-on 29th October 1920. The final 
decree was obtained on 12th February 
Between these. two dates the 
defendant by two deeds of surrender 
transferred the whole of her interests in 
the villages to herson Kallian. 


The plaintiff sued the defendant for 
rent of sir lands in the three villages, 
of which she became occupancy: tenant 
under section 49 of the Tenancy Act, 
from the date of the. final decree in the 
mortgage suit. The suits were for rent 
for 1920-21 and 1921-22. The defendant 
contended that in 1920-21 she was still 
proprietor and sq not liable for rent, and 
for 1921-22 she was not the occupancy 
tenant, as she had relinquished her in- 
terests in favour of her son. 


The First Court, Second Additional 
Munsif of Seoni, dismissed the plaintiff's 
suits. On appeal the Additional District. 
Judge, Seoni, held that defendant was 
liable for the rent for 1921-22 and: 
awarded the claim to that extent. 


Defendant makes these.second appeals. 

It is now admitted that the defendant: 
is not liable. for the rent of. 1920-21, 
as she.was still proprietor of the villages. 
in that year. The only question, there- 
fore, in the appeals is whether defendant 
is lable for the rent-of 1921-22; in-other- 
words, what is the effect of the surrender 
deeds.. : 

in the first place it is to be. noted. 
that the lower Appellate-Court has stated’ 
in its judgment that the lower. Court 
has admitted the two deeds of surrender 
in evidence without any proof as to their 
execution. Iste ua | , 

Secondly the deeds of surréndér, were’ 
executed. between the preliminary and 
the final decrees in- the. mortgage -suit 


. brought by the. plaintiff, being dated: 


+ 
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29th August 1921. The preliminary 
decree was dated 29th October 1920 and 
the final deeree 19th September 1921. 


This alienation pendente lite would not 
bind the plaintiff. 


: It has been contended on behalf of 
the respondent that & surrender is an 
alienation and reference is made to an 
unreported case recently decided. [Puran- 
lal Sao v. Tukaran?, Second Appeal 
No. 42 of 1923,] In that case, however, 
the surrender was by an absolute occup- 
ancy tenant to the landlord. In the 
present case. we are concerned with an 
acceleration by a widow in favour of the 
next reversioner. It is settled law that 
for such an acceleration to be valid the 
widow must diverst herself of her entire 
interest in the estate. I am not impress- 
ed by the argument that it is not 
shown that Bhagwati possessed no estate 
except these three villages. It does not 
appear to-have ever been suggested in 
the Courts below that she had not parted 
with all her interest. 


The two deeds of surrender were exe- 
cuted on the same day and presumably 
at the same time and may be regarded 
as one transaction. The view taken by 
the learned Additional District Judge 
is that Musammat Bhagwati's whole life- 
estate was not extinguished by them. 
The first deed gives to Kallian ‘only 
the village shares and not the sir land 
appurtenant to it: the sir was not. given 
to him under the first deed under the 
notion that the transaction being one of 
transfer of the estate in his favour, 
Musammat Bhagwati could -not transfer 
the sir land without the Deputy Com- 
missioner's sanction, and that she could 
transfer it only when it was converted 
into her tenancy land, or in other words 
when by operation of law she became 
its opeupancy tenant. The District Judge 
holds that there was nothing to prevent 
her giving away the malguzari shares, 
sir and all, under the first deed, which 
would have amounted to precisely the 
same thing as her dying a natural death. 
By the same deed Musammat Bhagwati 
transferred the sir land describing it as 
her occupancy fields and there is no 
mention init regarding the malgueari 
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share. The District Judge holds that there 
was no good acceleration in law in favour of 
Kallian. Musammat Bhagwati possessed 
the village share with str which she gave 
to Kallian as sir.. Kallian received as sir 
because the fields which-he got under the 
second surrender would be not his sir but 
khudkasht. The surrender under the first 
deed was not of the whole estate, nor did 
the second deed extingiush Bhagwati's 
interest in the whole estate and, therefore, 
the two deeds are incompetent by them- 
selves to accelerate the whole estate in 
favour of Kallian. Hence on the authority 
of Rangappa Naik v. Kanti Naik (1) 
and Mott Raiji v. Laldas Jibhai (2) 
he held that there was no acceleration, 
the widow's life-interest not being ex- 
tinguished. 

As far as I understand the reasoning 
of the learned District Judge, he seems 
to hold that by the first deed of surrender 


. the widow did not transfer her proprietary 


right in the sir, and by the second deed 
she transferred only her occupancy tenancy 
right in. it, still retaining her proprietary 
right in it. On reading the documents 
Iam. of opinion that by the first deed of 


. surrender the widow gave up all her 


rights in the property, except the cultivat- 
ing rights in the sir, which are expressly 
excluded. "Those rights were transferred 
by the second deed of surrender. "There 
ean be no doubt that the widow intended 
to divest. herself of all her rights and 
that under section 49 ofthe Tenancy Act 
from the moment the widow parted with 
her proprietary rights in the sir land, 
which.must be held to be included in the 
first deed by whiéh she parted with all 
her rights,she became an ex-proprietary 
occupancy tenant of the sirland. These 
occupancy rights she parted with by the 
second: deed. Iam, therefore, of opinion 
that the widow purported to transfer the 
whole of her interests in the estate to her 
son. 

It is contended, that this could not be 
done under section 49 of the Tenaney Act 
and reference is made to the case-of Bhure 


a bl M. 366; 3 M. L. T. 355; 18 M. L, J. 309 


(2) 37 Ind. Cas. 945; 41 B. 93 at p. 102; 18 Bom, 
L. R. 954, pe i 
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v. Sheogopal (3). In that case the defend- 
ants sold to the plaintiff their share in a 
village, reserving to themselves the occu- 
pancy rightsin the sir land and on same 
day they executed another deed by which 
they surrendered their occupancy right in 
the sir land acerued to them by virtue of 
the sale. It was held that the two deeds 
constituted one transaction and, therefore, 
the surrender was void under section 45 
(1) of the Central Provinces Tenancy Act, 
1898, the test.being whether the trans- 
action is distinctly separate from that of 
the village share. Section 45 (1) of the 
Tenancy Act of 1898 did not allow a 
transfer of sir land without reservation 
of the right of occupancy save with the 
sanction of the Revenue Authorities as 
preseribed in sub-section (2). The pre- 
sent Act section 49 re-produces: this with 
the variation that sanction must be given 


in accordance with the provisions of this. 


ct. 

Section 50 lays down the procedure for 
obtaining such sanction and the reasons 
which justify the grant of sanction. 


It is thus perfectly clear that the widow 
could not ‘transfer her occupancy rights 
in the sir land without the permission of 
the Revenue Authorities, which was not 
obtained in the present case. This raises 
arather difficult question, namely, whether 
the fact of the, surrender being in favour 
of the next heir makes any difference. 
It has been contended on behalfof the 
appellant that section 49 does not apply 
to acase like the present of acceleration 
in favour of the next reversioner. 

Under section 12 of the Tenancy Act 
an occupancy tenant may transfer his 
right toan heir or a co-tenant. 


Therefore, it would appear that even if 
the tenancy goes to the next heirit isa 
' transfer. In the present case I have no 
doubt whatever that the two docouments 
constitute one transaction within the 

definition in Bhure v. Sheogopal (3) 
and, therefore, in order to transfer the 
occupancy rights to Kallian the sanction 
of*the Revenue Officer was necessary. 
Under section 50 if the transferor is 
mot wholly or mainly an agriculturist or 


(3) 54Ind. Cas. 794, 


e 
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if the property is self-acquired or acquired: 
within the last 20 years the transfet 
must be sanctioned. Nothing is said in 
this section about a transfer to an heir. 


Sections 49 and 50 are special sections 
dealing with the ‘transfer of proprietary 
rights without reservation of the ex- 
proprietary rights in sir land. They apply 


‘specially to proprietors who lose their 


rights to occupy the sir land as proprietors. 
Section 12 appears to apply to ordinary 
occupancy tenants. 


I am, therefore, ofopinion that the pre- 
sent case being one of an ex-proprietor 
is governed by the special sections 49 and ' 
90, and as these sections make no excep- 
tion.in the case of an heir and reversioner, 
the transfer of the occupancy rights in 
the sir land bythe widow is invalidated 
by the absence of sanction of the Revenue 
Authorities. j 


I hold, therefore, that the widow remain- 
ed occupancy tenant of the sir land and 
she-is, therefore, liable to pay the rent. It 
follows that she has not divested herself 
of all her interest. ` 


All three appeals are consequently dis- ` 
missed with costs. i 


-G, R D. Appeals dismissed. 
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"^ SIND JUDICIAL COMMIS- — 
, SIONER’S COURT. `. 
: CRIMINAL APPEAL No,: 133 ‘or 1923, . 
faND Nos. 9 AND 13 or 1924. ` 
“April 1, 1924. 
Present;—Mr. Kineaid, J. C. 
and Mr. Aston, A. J. O. 
CRIMINAL APPEAL No. 133 or 1923. 
KAUROMALC-—ACCUSED 


acr VETSUS ^. f 
, ,, EMPEROR—Opposits Party 
CRIMINAL APPEAL No. 9 or 1924. . 
FAZULLAH—Accusep 
4 versus be 
ia EMPEROR—Opposite PARTY 
CRIMINAL, APPEAL No. 13 or 1924. 
MAHOMEDBUX-—AccUsED 
' ‘versus m 
, EMPEROR—Opposirs Party. - 
Criminal Procedure Code (Act V of 1898), ss.. 
$37, 193— Appellate. Court, power of, to alter charge 
.or, finding, into one for graver. offence —Prejudice 
to accused—Re-trial—A pprover-——Pardon given in 
respect of offence exclusively triable by Court of 
Session—Admissibility of approvers evidence in 
trial for offence not so triable—Hvidence Act (I 


of 1872), s. 114 dll. (b)—Approver, evidence of—- . 


Corroboration. . 

- An Appellate Court is competent, acting under 
‘section 423 of the Criminal Procedure Gode, to 
‘alter à conviction into one of an offence which is 
graver than the one for which the accused were 
charged and convicted, provided such a course 
does not prejudice the accused, and it is not 
necessary to order a ré-trial expressly on the 
altered: charge. (p.888, col. 2]. 

. Lala Ojha v. Queen-B impress, 96 C. 863; 3 C. W. 
N. 653; 13 Ind. Dee. (x. s.) 1153 and Queen-Em- 
press v. Fakirapa, 15 B. 491 at p. 496; 8 Ind. Dec. 
(N. 8.) 333, relied upon. ' 


In the matter of Dwarka Nath Manjhee, 6 C. L.R: 
427, distinguished. 

The evidence of an approver is admissible where 
the pardon. given was in respect of an offence 
„triable exclusively by a Court of Session with 
which the accuséd were charged, but the.oifence 
‘for which the accused are tried and of which they 
rare ultimately. -convicted js not an offence exclu- 
sively triable by a Court of Session. 'A valid 
pardon once given is not affected in any way by 

e subsequent proceedi i - [P 
m 54 ni pr : ngs in the odi [p. 884, 
“Abdul Salim v. Emperor, 69 Ind. Cas. 145; 49 C. 
913; 35 C. L, J..279;26 C. W. N. 680; (1922) A.L R. 

(c) 107; 23 Cr. L. J. 657, referred to. 

While section 114, illustration (b) o£ the Evidence 
-Act is not imperative, the Courts ex majore cautela 
insist upon. the: corroboration of an approver's evi- 
dence in material particulars. [p. 884, col. 2.] 

Tota Singh v. Emperor, 69 Ind. Cas. 462; 23 Gr. 
L. J. 734; (1994) A. L R. (lu) 357, followed. — 

Appeal against’ the conviction and 
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‘and the third 
‘three years’ rigorous imprisonment and 


. he ‘discovered that the 
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sentence by the Sessions Judge, Hydera- 
bad. (Sind), dated the 26th November, 


1923. ' fou te cse ARS 

' Mr. Pariabrai D. Punvani, for: the 

Accused Kouromal `. Fes og. TERS 
‘Mr. Motiram L. Lalwani, for. the Ac- 


cused .Fazullah. . . Us 
' Mr. T. G. Elphinston, Public:Prosecu- 


“tor for Sind, for the Crown. - 


JUDGMEN'T.— These are , three ap- 
peals from the convictions and. sentences 
ofthe learned Sessions Judge of Hyder- 


abad who convicted the appellants,undei 


section 420 read with section 37 of the 
Indian Penal ,Code and sentenced the 
first accused’ to two years rigorous 
imprisonment, the second accused: Kauro- 


‘mal to three years’ rigorous imprisonment 


and afineof Rs. 200 or in default to 
four months' rigorous imprisonment 
accused  F'aizullah to 


directed’ the fine, if recovered, to, be 
paid to the Railway Department.: 

The facts of the case briefly. are. as 
follows :— EE Mus db S EL 

When Policemen travel on, duty, 
warrants are issued by. Inspectors or 
Sub-Inspectors. These warrants. enable 
the.Poliee to travel without payment. 
The warrants are prepared in triplicate. 
The first portion remains on the record 
of theissuing office, the second portion 
is sent by the Railway Authorities to 
the Accountant-General who .returns it 
to the Police in Sind, the third portion 
is sent to. the Police Accounts. Office. 


"The officer to whom is due the credit 


of discovering the fraud in the present 
case was one Mr. Gurbux. A bundle 
of warrants numbering about 2000 came 
into his: hands and he discovered that 
76 of them were false. Ultimately it 
was discovered that in all about: 114 
warrants were false. There was. no 


‘counter-foils of the warrants received 


in his office and some of the warrants 
.bore names of issuing officers which 
were fictitious. The Deputy Superin- 
tendent of Police, Mr. Tahilram, made 
enquiry, In the course ofhis enquiry,» 
Sindhi hand- 
writing on some of the warrants. was 
that of. No. 1, a.Head Quarter Constable 


. the 


< shares. 
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Munshi. No. 1 was questioned’ and 
in consequence of the information re- 
ceived from No. 1, the names of No. 2, 
who is a Booking Clerk inthe Hyder- 
abad Station, No. 3, a Police Head Con 
stable and also of Husseinbux, who 
ultimately became an approver, were 
obtained. Mr. Tahilram states that No. 
1 made a statement to him in con- 
sequence of which a box of No. l was 
examined and a piece of paper was 
found on which was written ",Rohri 
two names only." This paper was pro- 
duced iu the Magistrates Court and 
handed over to the Sheristadar of the 
Court but it has since. disappeared. 
As a result of the investigation made 
by Mr. Tahilram, a pardon was offered 
to the approver Husseinbux under sec- 
tion 337 of the Criminal Procedure 
Code. The offer was accepted. Hussein- 


‘bux gave information implicating No. 1, 


No. 2, No. 3 and himself The ac- 
cused were  challaned before the 
learned Magistrate under the following 


'Gharges:— 


No. 1 under sections 381, 420, 467, 468 
and 120-B. ie 

No. 2 under sections 414, 420, 467, 468 
and 120-B. 

No. 3 under sections 414, 420, 467, 468 
and 120-B. 


The case of the prosecution was that 
the Booking Clerk No. 2 used to sell 
tickets in the ordinary way and then 
informed the conspirators of the names 
of the stations to which tickets had 
been sold and they used to fill up the 
warrants accordingly. Warrants were 
taken to No.2 who used to retain half 
of the value for himself and pay over 
other ‘half to the persons who 
brought them and this other half was 
divided by the conspirators in various 
i The learned Magistrate com- 
mitted the accused to the Court of 
Session under the following charges:— 

“That they between the Ist of July, 
1921, and 3lst of March, 1922, at Hy- 
derabad: agreed to be:a party to a 
-criminal conspiracy of stealing Railway 


warrant books, committing forgeries in. 


warrants, Exhibits 3, 4, and 18 in 


“special, and intending to dishonestly 
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.15 and 16. ` 


. turn ' into money. 


[1994 
use the forged warrants to cheat Govern- 


ment. 

"That Mahomedbux being a Police 
Munshi stole two Railway warrant books; 
iss that Faizullah and  Kauromal 
(in company of Husseinbux approver) 
committed forgeries in those. warrants. 


: That all the accused intentionally and 


dishonestly cheated Government and 
criminally misappropriated the amounts 
realised by thefn and that they, there- 
fore, committed offences under sections 
120-B, 381, 467, 468 of the Indian Penal 
Code." 

The learned Sessions Judge of Hyder- 
abad altered the charges to three charges: 
under sections’ 420 and 37 of the 
Indian Penal Code and charged in res- 
pect of the warrants Exhibits 11, 


Mr. Partabrai who appears, for the 
second accused, Kauromal, has contended 
in the first place that on the facts alleged 
by the prosecution, the conviction under 
section 420 could not be maintained 
there being no evidence that any pro- 
perty was delivered and there being 
no evidence that any person was de- 
ceived. Mr. Partabrai contended that 
on the facts alleged by the prosecution 
the charge, if any, should have been 
that of criminal breach of trust under 
section 409 and abetment. The points 
seem to have occurred to the learned 


Sessions Judge as he was writing the 


judgment. He expressed the opinion , 
that the offence under section 420 was 


‘committed and that the facts showed 


that there was delivery to No. 2 and not 
retention. He based this view on the 


fact that the persons paid money to 


No. 2 who placed the money into the 
Railway till subsequently spurious 
warrants for the tickets issued were 
prepared by the conspirators and pre- . 
sented to the Railway Authorities who 
believing them to be genuine delivered 
more tickets to No. 2 for the same 
amount which No. 2 was then able to 
This view was 
based on the evidence given by Mr. 
Radhakishen, the Chief Booking Clerk, 
who stated that the tickets were issued 
on the authority of the spurious 
warrants. : i 


Seksi s 
KAUROMAL V. EMPEROR. Jj 


Mr. Elphinston who appears for the 
Crown does not support the conviction 
under section 420 pointing out that 
there is no witness who has been 
called to prove that he was deceived 
and that in consequence of such decep- 
tion he delivered property to No. 2and 
that in the absence of any such evidence 
the convietion under section 420 would 
not be maintainable. A perusal of a 
passage in Radhakishen's evidence 
"where he speaks of tickets being issued 
on the authority of the warrants does 
not appear tome to support the view 
put forward by the learned Sessions 
-Judge. In my opinion what Radha- 
kishen meant when he made- the state- 
ment was that No. 2 cloaked his fraud 
by .means of spurious warrants. And 
-I think he wished to convey that 
idea by the expression that tickets were 
issued on the authority of the spurious 
warrants. In any event, in the absence 
of specific evidence of deception by 
means of spurious warrants and deli- 
very of property, conviction under sec- 
tion 420 would not, in my opinion, be 
maintainable. Mr.  Elplhinston, the 
learned Public Prosecutor, however, asks 
the Court under section 423 of the Cri- 
minal Procedure Code to alter the find- 

| ings to one of an offence under section 
409 of the Indian Penal Code read with 
section 37. 

It is contended for the defence that 
the Court has no jurisdiction under sec- 
tion 423 to alter the convictions to sec- 
tion 408 which is a graver offence than the 
offence under section 420 with which the 
accused were charged. In support of this 
.contention, reliance has been ‘placed 
on In the matter of Dwarka Nath Manjhee 

| (1), where it was held that it is not com- 
petent to an Appellate Court to find a 
prisoner on appeal guilty of a graver 
offence than that with which he was 
charged at his trial, unless an oppor- 
tunity is afforded to the accused of de- 
fending himself against the charge so 
altered. This was approved of in Lula 
Ojha v. Queen-Empress (2) but it was 


() 60: L. R. 427, 
if 26 0, 863; 3 C, W. N. 653; 13 Ind. Dec, (x. 5) 
de i p 
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pointed out that In the matter of Dwarka 
NathManjhee (1) was a case under the Code 
of 1871, in which the powers of the 
Appellate Court as a Court of Revision 


were differently expressed and that there 


were exceptions to the principle, and 
that the Appellate Court ean in certain 
circumstances alter the charge and find- 
ing.and convict the accused of a graver 
offence, provided the accused is not 
prejudiced. I think a reference to sec- 
tions 236 and 237 of the Criminal Pro- 
cedure Code shows that this view is 
correct. For I think it must be pre- 
sumed that the Appellate Court under 
section 423 would at least have the 
power of the Original Court which 
tried the case under section 237 pro- 
vided no prejudice was given to the 
defence. 

Now section 236 provides that if a 
single act or a series of acts is of such 
a nature that it is doubtful which of 
several offences the facts which can be 
proved constitute, the accused may be 
charged with having committed all or 
any of such offences and any number 
of such charges may be tried at once; 
or he may be charged in the alterna- 
tive of having committed some one of 
the said offences. Illustration (a) to that 
section shows that where a person is 
accused of an act which may amount to 
theft or receiving stolen property or 
criminal breach of trust or cheating, he 
may be charged with theft, receiving 
stolen property, criminal breach of 
trust and cheating or he may be charged 
with having committed theft or receiving 
stolen property or criminal - breach of 
trust or cheating. Under section 237, 


-in this case, he may be convicted of the 


offence which he is shown to have com- 
mitted although he was not charged 
with it. Now the offence of cheating 
under section 417 is punishable only 
with one year while the offence of theft, 
receiving stolen property and criminal 
breach of. trust are punishable with 
three years. It follows that in the case 


'above mentioned where the accused had 


‘been charged, say under section 417, he 
might, if the facts proved that he had 
committed an offence under section 406, 
have been convicted of an offence punish. 
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able with three years. It-is a graver 
offence; than that with which he was 
char ged. It is true that in the illustra-. 
tion ‘to section 237 only three kinds. of 
offences are mentioned, -each of. which 
has" the same punishment. But I do 
not think that the illustration can be 
legitimately used to restrict the plain 
meaning: of section 237 itself. 
Queen-Enipress v. Fakirapa (3). Iam, 
therefore, of the opinion in the present 

. case that we as a Court have power to 
alter the finding from section 420 to 
sections 409 and 109 provided the proceed- 
ings do not prejudice the accused. 

‘In considering this point, it is clear 
I think that the present case is one to 
which provisions of section 236 of the 
Criminal Procedure Code apply for on 


ihe facts alleged by the prosecution, the 


accused could have been charged under 
section 120-B or sections 267 and 109, or 
sections 409. and 109 or 471 and section 
37 for all these offences the accused 
knew from the first the nature of the 
case for the prosecution and have de- 
fended themselves from the first against 
the facts alleged against them which I 
have briefly indicated. .I am unable to 
see how they could be prejudiced by the 
alteration of the finding from section 420 
to section 409. 

It is necessary here to consider another 
‘point of law raised by the defence, name- 
ly, whether the evidence of the approver 
is admissible in this case. It is pointed 
out by Mr. Partabrai who has defended 
the second accused with great ability 
that the 'section applicable was. 337 of 
the Criminal Procedure Code Act V of 
1898, he ‘contends that since the learned 


‘Sessions Judge at the trial altered the . 


charges from ‘those framed by the learned 
Magistrate to charges under sections 420 
and 37 of the Indian Penal Code, the 
pardon given to the, approver under 
section 337 was not a valid pardon since 
the offence for which the accused were 
tried and ultimately convicted was not 
an offence exclusively triable by the 
Court of, Session. 
agres W ith. this view of the law. 


i having bé&n: given is not affected in any 
S GN loh 491 at p. 496; 8 Ind. Dec. (v. 5) 333. 
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See : 


We are unable to: 
We axe: 
of opinion that a valid pardon once. 


"Rohr 


way by the subsequent proceedings in 
the ease. It-is not affected, for instance 
by the result of the trial, Nor. is it 
atected, in cur opinion, by a subsequent 
alteration of the charge to a charge not 
exclusively triable by .the . Court of 
Session. It was. pointed out by my 


‘learned brother that had a pardon been 


tendered in a case of an offence not 
exclusively triable by the Court of 
Session, the subsequent alteration of the 
charge in the case toa charge of an 
offence exclusively triable by the Court 
of Sessions would not have rendered 
the proceedings valid. It appears to 
us conversely that if the circumstances 
were such that at the time the pardon 
was, tendred it was a vaild pardon no- 
thing which subsequently transpired 
could affect its validity. The learned 
Public. Prosecutor has brought to our 
notice-the case of Abdul Salim v. Em- 
peror (4). That, however, was a case under 
section 239 of the Criminal Procedure 
Code.in which the words, are." where 
more. than one person are accused for the 
same offence” and it was held that the 
validity of the joint trial depended upon 
the accusation and not on the result of 
the ‘trial. The principle, however, seems 
to mê'is the same. And I. entirely agree 
with the view put forward by the Crown f 
that if the prosecution. have acted bona 

fide, the.test is what are the offences 

alleged by the prosecution and not what 

offences they have been able to prove. 

As section 467, one of the charges under 

which the accused were challaned, isan 

offence exclusively triable by a Court 

of Session, the pardon tendered by the 

learned Magistrate was valid pardon and. 
in consequence the evidence .of the 

approver was admissible against. the ' 
accused. It is necessary, however, here : 
to emphasize the fact that while section 

114,. illustration (b) is not imperative, the 


Courts ex majore cautela insist upon the 


corroboration of the approver's evidence 
in material- particulars: Tota Singh v. 
Emperor (5). : : 


(d) 69 Ind. Cas. 145; 49 O. 573; 35 O. L. J. 2795. 
360. W. N. 680; (1922) A. I. R. (C) 107; 23 Cr. L 
J.6 


<r 69 m Cas. 462; 23 Or. L. J. 734; (1924) A. 
357. 
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In ‘considering the case-against the 
hecused, T will follow the order “taken in 
the'ar guments 
- As regards No. 2, six different kinds 
of evidence have been relied on by the 
Crown. The fact has been emphasized 
that out of 103 spurious warrants 101 
were passed by Kauromal. In this con- 
nection, itis pointed out that it would 
facilitate the fraud if the eonspirators had 
a:Booking Clerk as an accomplice. The 
second point urged is that it wasin 
conséquence of the’ statement made by 
No. l that enquiries were made about 
this account. Thirdly, the paper found 
in. possession of No. l containing the 
words." Rohri two names only" was 
alleged to have been in the second ac- 
cused’s handwriting. Fourthly, reliance 
hasbeen placed onalterations made by the 
second accused in certain warrants. Fifth- 
ly, there is the evidence of the approver 
Husseinbux and lastly there is the evi- 
dence of the conductof Kauromal himself. 
. Mr. Partabrai- contends that the fact 
that 101 warrants were passed by No. 2 
is not necessarily an indication that he 
was an accomplice for he may have been 
on duty at the time when the offenders 
thought that the conditions were 
. favourable, as for.instance, when it was 
dark. or when there was a rush of 
passengers. He further contends that 
it-was by. no means necessary to make 
a Booking Clerk an accomplice for 
tickets could easily be disposed of, at the 
station. With regard to the paper 
:" Rohri two names only”, it was pointed 
out that this paper was never sent to 
the Government Examiner or to any 
one who- knew the handwriting of No. 2 
and.that.apart froth the evidence of the 
approver, there was merely the evidence 
of Mr. Tahilram about a certain state- 
ment made by accused No. 1 which was 
not admissible in evidence. Mr. Partabrai 
has drawn our attention to the alleged 
alterations made by the second accused 
in the warrants. With regard to the 
three warrants. the subject of the charges, 


Exhibits 11,15 and 16, it has been alleged , 


that the destination in the warrant, Ex- 
hibit 11, was in the handwriting of No. 2 
but the Expert has expresssed a contrary 


opinion. The. only other point with re-_ 
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gard to this warrant is that the Con- 


stable named in it was travelling Inter- 
mediate instead of Third Class. But in 
this connection Mr. Partabral has point- 
ed out that the second accused could 
hardly .be expected to detect this mis- 
take. He was: a busy Booking Clerk 
doing duty in a station in which trains 
left in all direetions all day long. The 
mistake does not appear to have been 
detected by any Officer of the Railway 
or by the Accountant-General or by 
any one until Gurbux had his attention 
drawn to the 76 spurious warrants for 
which there were no triplicate parts: 
With regard to warrant Exhibit 15, it is 
alleged that the second accused altered 


the word. “Sukkur”. into “Karachi 
City." Both the Expert and Radha- 
kishen have denied this fact. The In- 


spector who purported to have issued 
this warrant was a fictitious person. 
But it is contended that the Booking 
Clerk would hardly be in a position to 
detect this error. ` A more serious matter 
with regard to this warrant is that the 
accused is alleged to have altered the 
word “Third” into the word “Inter.” 
With regard to this point, Mr. Partab- 
rai pointed out that while the Expert 
says the alteration is in the hand- 
writing of the second accused the fact-is 
denied. by Radhakishen. In Exhibit, 16, 
two names have been added-tothe warrant. 
The Expert cannot Say: by whom. In, 
column 3.the word “5” has been written 
by the accused under a Sindhi “5” and 
apparently over some figure which was 
In this connec. 
tion, Mr. Partabrai has . relied upon 
the fact thatit is admitted by Radha- 
kishen that it wasa part of the second 
accused’s duty as a Booking Clerk to 
translate the vernacular figures into the 
English language. In Exhibits 4 and ð, 
Sindhi figures have been similarly trans- 
lated: With regard to the other warrants 
produced by the prosecution, with a view 
of showing the intention of the second 


‘accused, it is pointed out by the defence 


that the only instance in which the 
second accused has altered the figures in 
columns 1, 2 and 3is a solitary w here he 
changed “Third” into “Inter,” if the 
evidence, of the Expert is to he accepted, 
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‘And that with regard to column 4, it is 


admitted that any one could fill in 
that column if the officer in charge of 
the party travelling under the warrant 
was. illiterate. 

With regard to the approvers evi- 
dence, Mr. Partabrai has raised four 
points, namely, (1) Was it admissible? (2) 
‘Was it reliable and trustworthy ? (3) Was it 
corroborated by reliable and trustworthy 
_evidence? and (4) Is it safe toact on the 
evidence-of the approver in the absence 
of corroboration? 

In connection with the approver's evi- 
denee, it has been pointed out that he 
has not been corroborated by any evi- 
dence showing that the approver, accus- 
ed No. 1 or accused No.2 or accused 
No. 3 were ever seen at the station, that 
Harumal has contradicted the approver as 
to the accused who were seen with him 
outside the approver'ss house, thesapprov- 
er saying that it was No. 3 and Haru- 
mal saying it was No. l. It has been 
further pointed out by Mr. Partabrai 
that while:the approver states that on 
every occasion on which he went to the 
second accused, iU was at 10-30 or l1 
P. M, the evidence as to the time wlien 
the accused was on duty indieates that at 
: least on 30 occasions according to the dates 
entered in the warrants the second accus- 
ed wason duty from 4 A, M, to 12 noon. It 
is again pointed out that the approver has 
.given contradictory explanations of how 
he came to accompany the third accused to 
the Booking Office and has given different 
versions as to the share which the 


different conspirators received. It isfur-. 


ther pointed out that while the approver 
has stated in ‘the evidence that he saw 
accused No. 2 write Exhibits from 5 to 8 
and Exhibits 100 and 101, the evidence 
shows that each of them must have been 
presented at the Booking Office between 
the hour of 4 a. M. to 12 noon. ) 

: “In spite of all the points brought for- 
. ward by Mr. Partabrai, we are of opinion 
thatthe guilt of the second aecusedis 
established beyond all reasonable doubt. 
- Itis true that the handwriting of the 
second accused except with regard to the 
alteration of the word “Third” into "Inter" 
iscompatible with his innocence. It is 
true that the passing of 10] warrants outof 
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103 is not necessarily an indication of 
his guilt, But it seems to me it would 
be very unlikely that the prose¢ution 
would be able to find evidence on war- 
rants signed by a book-keeper clearly 
implicating him of an offence unless that 
evidence came into being owing to a 
piece of inadvertance, for a book-keeper 
who signs warrants which he passes 18 
hardly likely to omit to take extreme 
precautions against incriminating him- 
self. But the cleverest swindlers are 
apt to be caught tripping some times. 
I think in this connection that the altera- 
tion of the word "Third" into "Inter 
is a strong piece of evidence against 
Kauromal Itwas in no way his busi- 
ness to make any alteration in the class 
by which these officers had to travel. In 
this connection, we see ‘no reason to 
differ from the view’ taken by the learned 
Sessions Judge who was of opinion that 
itis established from the evidence of the 
Expert that the alteration in Exhibit 16 
was in the handwriting of Kauromal. 
But there seems to me an even stronger 
piece of evidence corroborating the evi- 
dence of the approver and that is the 


evidence relating to the piece of paper 


found by the witness Tahilram. It is 
true that this is no longer in existence. 
It is true that this paper has not been 
proved to have been in the handwriting 
of the second accused or in the hand- 
writing of any body connected with this 
case and it is true that if the approvers 


evidence was excluded, as the learned | 
Sessions Judge excluded it, the mere 


statement of accused No. 1 to the witness 
Tahilram could not be used in any way to 
explain this document. But it seems to 
me, to make this a valuable piece of evi- 
dence, it is not the least necessary to 
prove that the paper was written by any 
particular person. The case of the pro- 
secution was that the warrants were 
prepared by the conspirators in accord- 
ance with the tickets sold, and unless 
this paper was deliberately fabricated, 


unless Tahilram has gone to the extent 


of deliberately perjuring himself, the 
paper provides a strong piece of evidence 
of connection between the Booking Office 
and the conspirators who had been_fabri- 
cating these spurious warrants. 


* 


t 


Had it, 
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been proved to be in the handwriting of 
the accused No, 2 asalleged by the ap- 
proyer, it would, no doubt, have been of 
great value. 
ment, it is none-the-less à piece of very 
valuable evidence as indicating a link 
between the Booking Office and the 
_ conspirators and corroborating the ap- 
prover's story. 

Now who eould be interested in the 
Booking Office in convéying information 
tothe persons fabricating the spurious 
warrants unless if was the person who 
was passing the warrants. Itseems to me, 
therefore, whether the second accused 
wrote this missing paper himself or got 


some other person to do so, the evidence’ 


which it provides is very strong evidence 
against him. It is not suggested that 
any witness in the case was a personal 
enemy of No. 2 and it seems to me almost 
impossible to believe that if Tahilram 
as the defence urged came to the conclu- 
sion that No. 2 was a party to the fraud 
because he had passed 101 out of 103 
spurious warrants he would have gone to 
the length of getting this paper fabricat- 
ed, that he would have gone to the length 
of perjuring himself by saying that in 
consequence of statement made by No. 1 
he went and found it in No.l's box. 
Thenitseemsto me that the story ofthe 
approver is strongly supported by the 
conduet of No. 2, firstly, in refusing to 
give the specimen ofhis signature and, 
secondly, in making an obvious effort in 
disguising his handwriting when he gave 
&specimen. "There are, no doubt, contra- 
dietions in the evidence but I do not 
think that the contradictions indicate 
thatthe approver is &false or tutored 
witness. In the first place, he was a 
friend of No. 3. The evidence shows that 
he had stood bail for him. It seems very 
unlikely that he would lend himself toa 
scheme forfalsely implieating his friend 
if his story was not true. It has been 
urged that Harumal states that it was 
No. 1 he saw opposite td approver's house. 
The evidence, however, shows that No. 1 
did visit the approver's house, for shortly 
before his arrest the approver deposed 
to the fact that No. 1 came and asked 
him to burn the remaining warrants. 

As regards the warrants Nos, 5 to 8 and 
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101, I think it is possible that the ap- 
prover may have forgotten some occasions 
when he went at a different hour to the 
hour of the night mentioned by him, 
viz., between 10 and ll. lt seems to me 
also possible that No. 2 may have attend- 
ed the Booking Offiee at times when he 
was off duty. It has been urged that the 
story of the approver with respect to the 
burning of the other parts of the warrants 
except the duplieate parts must have 
been false because another Booking Clerk 
passed warrants Nos. 41 and 54. The 
evidence, however, shows that the accused 
was on:duty at the same time when 
the warrants were passed. "This faet 
is significant in my opinion, although 
the prosecution have not established 
that he was on duty at the same Booking 
ffice. 

Taking all the circumstances, however, 
the alterations made by No. 2, the paper 
deposed to by Tahilram and the approver, 
and the conduct of thesecond accused, there 
seems to be no reasonable doubt as to his 
guilt. It is true that the witnesses have 
not been produced who saw the conspira- 
torsor any of them at the station. But 
some months elapsed between the com- 
mission of the offences and the date when 
the investigation began and it is prob~ 
able that the Police on duty at the gate 
were shifted from time to time. Evi- 
dence also shows that special precautions 
were taken by the conspirators to avoid 
being seen. 

With regard to the case against the 
third accused, Mr. Lalwani has pointed 
out that the possession of the two hooks 
which contained the warrants which were 
fabricated was not with the third accused 
but with the first accused, that nothing 
was found in the search of the house of 
No.3; that the witness Tahilram who 
alleged that he could identify his hand- 
writing although he had warrants in his 
possession alleged to bein the writing of 
No. 3, failed to discover that handwriting 
until he received information from No. 1. 
Then it is contended with regard to 
Exhibits 8, 18, 19, 25, 26, 27, 30, 33, 78 and, 
117; that all these bear dates after the 
date when the third accused was arrested 
on another charge, No.3 being under 
arrest from the 14th of July, 1922, to Sep- 
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tember;1992. Reliance is also’ placed on’ 


the, ¡discrepancies mentioned above -be- 
tween the evidence of the approver and 
Harumal and on-the- discrepancy in the 
evidence ofthe approver who at one time 
gaid..that--he asked No.3 to show him 


No. 2 and who at another time said No. 3- 


asked. him to go to the station but did 
nogtstell for what object. In spite of these 
defects the case against No. 3 seems to us: 
also established beyond reasonable doubt. 

I have already mentioned evidence which 
Shows thatthe approver wasa friend of 
No.3.and has.stood bail for him. The 
Expert and the witness Tahilram both. of 
them, say that Exhibit 11 bears his hand- 
"writing: The evidence shows that the 
Süb:nspector who purports to have 
signed Exhibit 11 is a fictitious personage. 

There i is also the eviderice that Tahilram 
who says that Exhibit 15 another warrant 
the subjectof one of the charges bears the 
handwriting - of No.. 3. - It seems to -us 
likely that the warrants which were used 
after the arrest of: No. 3 were written by 
himi in anticipation... There seems to. us 
no.reasonable doubt as to the guilt of this 
appellant: 


With "regard ` to No 1 the evidence 


. shows that. it was .in.consequence of the 
statement made by. the aecused that the 
other. conspirators were traced: and the 
. paper bearing the words “Rohri two names 
only” recovered, the two books in which 
the warrants. which were subsequently 
fabricated were taken, were in his char ge 
and the citeumstances show that the first 
accused must have stolen them.. He gave 
incorrect. information when questioned. 

about books and said that one of them had 
been sent to Tando Allahyar. . When the 
Deputy Inspector General of Police came 
. faf inspection this accused absented him- 


self, sending in his application for sick - 


leave- direct t to- the Civil Surgeon without 
getting it signed. by his superior officer. 
The evid ence shows that tbe: handwr iting 
of this accused was. on Exhibit 11. Mr. 

Tahilram’s evidence shows that “his 


handwriting was. on Exhibits 10 and lk 


also. i^ 

e “We, agréé. with ike view of ‘the learned 
Sessions .. Judge that ..the . approver, 
Huüsseiribux, -gave true evidence in the 
s We are of opinion ‘that the evidence. 
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of Husseinbux has: been corroborated: in 
material particulars in respect of: “each o£ 
the accused. 

. For the reasons which I have ional: 
we maintain the sentence inflicted by the 
learned- Sessions Judge altering the find- 
ings to sections.409 and 109 of the Indian 
Penal Code. ü 

P. B, A Sentence eate. 
(2. K. i : 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Reviston No. 277-B or 1923. 

. February 12, 1924.. - 
Present: — MI. Kinkhede, A. J.C. 
RAJ ARAM-—ACCUSBD APPLICANT 
VETSUS ) 

GOVINDA—COMPLAINANT . 


—NON-APPLICANT. 

~ Penal Code (Act XLV of 1860), ss. 441, Mr 
Criminal trespass, what constitutes—Intention—~ 
Bona fide assertion of right- Criminal Procedure 
Code (Act V of 1898), s. 100, applicability ‘of-~ 
Breach of peace, finding as to, absence of. 

The essence of the offence of criminal trespass, 
is a criminal intention. An entry upon land which. 
a man believes to be his'own will not constitute 
criminal trespass thou gh the land is in the posses- 
sion of another, if the “object of the entry is really: 
to assert a right, over the.land and.not to intimidate, 
insult or-annoy the person in possession, unless 
under circumstances which amount to an. unlawful 
assembly: [p. 889,col. 1.] 

Ramachandra v. Ratho, 2 Ind. Cas. 240; 5 N. D. 
R. 69; 9 Cr. L. J. 561, followed. 

An order under section 108 of the Oriminal 
Preezdure Code cannot be passed in the absence of 
a finding that there is a likelihood of a breach of 
the peace. fp. 890, col. 1] - 

Abdul Ala Chowdhury.. v. Emperor, 34 Ind. Cas. 
961; 43 C. 671; 20 C. W. N. 197; 23 C. L. J. 108; 17 
Cr. L. J: 241, "Muthiah Chetty. v. Emperor, 29 M. 
190; 3 Cr. L. J. 461 and Hoperoft v. Empéror, 1 Jad: 
Cas. 737; 36 C. 163; 13 C. W.N. 151; 9 Or. L. J. 
359, rèlied on. 

Revision againstan order ofthe Magis- 
trate, First C lass, Amraoti, in Miscellane- 
ous Criminal Case, No. 42 of 1923,' decid- 
ed on the 31st August; 1923. : 

Mr. D. T. Mang, for the Appli- 
cant. 


Mr.G. L, "Subhedar, dor Non-Applicünt, 


ORDER.—These three.are connected 
cases and arise out of the same . trans- 
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action. The three accused are brothers: 
Two of them Rajaram and Shamrao sold 
their 2/3rd shares to-Govinda son’ of 
Vithoba by a ‘registered: sale deed: on 
Ist April,:1922. The major portion of the 
consideration of the sale appears to be 
stillin the hands of the- vendee who 
in spite of his undertaking to pay has 
withheld : the money and thereby the 
two accused must naturally have enter- 
tained a reasonable apyfrehension that 
while the burden on their head was 
increasing daily, the vendee was enjoying 
the profits .of the land sold 
appeared to them on the face of it 
inequitous and unjust. It is, therefore, 
highly probable that:the vendors must 
have under these circumstances entered. 
upon ‘the land in the dona fide belief 
that they still have a éólaim to the land 
and notwith the intention of committing 
any act of trespass. Icannot accept the 
story that the two vendors did not at all go 
- tothe land as pleaded by them. In Rama- 
chandra v. Ratho (1), Batten, (Skinner?) 
A.J.C., reproduces from Mayne's Criminal 
Law of India, 3rd Edition, page 795, the 
following statement: of the law:—"An 
entry upon land which-a man believes 
to be. his own ‘will not be a criminal 
trespass: though the land was in. the 
possession of another, if the object really 
was to assert a right over it, and not -to 


intimidate, insult, or annoy the other,. 
which. 


unless under circumstances ` 
amount to an offence of unlawful assem- 
bly.” The essence of the offence of erimi- 
nal trespass is a.criminal intention. I 
do not: think: that either Kesheo or his 
two brothers came .to the scene with a 
'eriminal intention. There is no clear 
finding.that they came upon the land 
with one of. the intents . requisite to 
constitute a trespass criminal within the 
meaning. of section 441, Indian Penal 
Code. ‘'he:circumstances appearing from 
the record are not such as could negative 
the possibility of the accused enter- 
taining the belief in good faith that they 
had a: bona fide claim or necessarily 
lead to the fair inference that the inten- 
iion was to annoy. The learned Counsel 
for the: nor-applicant candidly admits 
that-so far as Kesheo was concerned he 
. (1) 2 Ind. Cas. 240; 5 N, L, R. 69; 9 Or, L, J; 561. 
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could have no such: intention when he 
entered and that in fact he lawfully’ 
entered upon the land; his intention: 
was, as a matter of fact, sought for by 
both parties with a view to settle their 
disputé and he was sent for by‘ both of 
them and, therefore, he came to the scene. 
It is, however, argued that he continued: 
on the land with the’ intention to abet 
the other accused to the commission: of 
the offence of beating the complainant 
Govinda. Very clear proof of disintérest- 
ed witnesses ought to have been given 
for the prosecution to support the story 
set up '.by him. I cannot accept the 
discrepant testimony of the prosecution: 
witnesses and uphold the lower Court's 
finding that Kesheo was prompted by 
fraternal feelings to.side with his two 


‘brothers: The conviction of Kesheo for 


criminal trespass or for abetment can- 
not, therefore, stand. I, therefore, set aside 
his conviction as also the sentence in its 
entirety and also direct that the bond 
taken from-him underseetion 106; Orifi- 
nal Procedure Code ‘be cancelled. — 

Though the criminal intention :of 
Rajaram and Shamrao to commit tres- 
pass is not proved and I do not uphold 
their conviction for that offence, still I 
am satisfied that they are guilty of 
having committed the offence of beatine 
under section 323, Indian Penal ‘Code. as 
the evidence of P. W. No.. 3 clearly 
establishes the guilt of the'two accused: 
under that section. The evidence of 
other witnesses is very discrepant. This 
man's testimony appears:to me to ‘be 
free from bias or prejudice. 

.As regards the sentence of fine of 


‘Rs, 30 for the offénce of beating Govinda 


twice with a stick, I must say it is dis- 
proportionate to the offence. The vendee 
seems to have given strong grounds to 
his vendors: for being dissatisfied. with 
him and for. manifesting their righteous 
indignation at his‘wrongful withholding 
of the consideration from the creditors 
whom. he had undertaken to pay and 
under these extenuating cireumstances 
the punishment .should not.have been 
so heavy.. I; therefore, reduce the- sen- 
tence'of Rajaram and Shamrao to-a fine 
of Rs. 15 each and ‘in default to suffer :29 
days’ simple imprisonment. . . . 
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. As the Magistrate has not found that 
there isa likelihood of a breach of the 
peace, I do not think I can confirm the 
order as regards the bonds under section 
106, Criminal Procedure Code, vide Abdul 
Ali Chowdhury v. Emperor (2), Muthiah 
Chetty v. Emperor (3). See also Hoperoft 
y. Emperor (4). The application of 
Kesheo is wholly successful and those of 
` Rajaram and Shamrao succeed only 
` partially. > RE 
Z. K. Order accordingly. 
(2) 34 Ind. Cas, 961; 43 C. 671; 20 C. W.N. 197; 
23 G. L. J. 108; 17 ‘Or. L. J. 211. ! 
(3) 29 M. 190; 3 Cr. L. J. 461. . 
- (4) 1 Ind. Cas. 787; 86. C. 163; 13 C. W.N. 151; 
9 Cr. L. J, 359, 4 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL RerereNce No, 5 or 1924. 

, February 18, 1924. nor 
Present :—Mr. Wazir Hasan, J.C. 
EMPEROR tHroves KALLUMAL— 
APPLICANT 
versus 
SARJU PRASAD—Opposite PARTY. 


Criminal Procedure Code (Act V of 1898), ss. 435, . 


489—Revision-—Finding of fact. — É 

. Ordinarily, the High Court will not interfere 
with findings of facts in the exercise of its 
jurisdiction under section 439 of the Code of 
Criminal Procedure but it has jurisdiction to 
review even questions of facts as the words of 
section 435 of the Code clearly indicate and will 


do so where there is a clear miscarriage of justice, 


. 890, col. 2; p. 891, col. 1] : 
I Case reported by the Sessions Judge, 
Rai Bareli, under section 438, Criminal 
Procedure Code. 
Mr: Radha Krishan Srivastava, for the 
Applicant. | - | 
“Mr. S. M. Ahmad; for the Opposite 
Party. `? ; : 
“ JUÜDGMENT.—This Reference arises 
out of proceedings under section 145 of 
the Code of Criminal Procedure. The 
* learned Sessions Judge of Rae Bareli is 
of opinion that the order passed by the 
Magistrate on the l5tlf August, 1923, 
should be set aside and the opposite 
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party, that is, Sarju Prasad, be directed 
to move the Civil Courts for the enforce- 
ment of his rights, if any, and to cease 
interfering with Kallu Mal's possession. 
This matter hasalong history behind 
it which has been carefully stated in the 
order of the learned Sessions Judge. It 
will serve no useful purpose to repeat it 
in this order. Kallu Mal holds a valid 
deed in his favour in respect of the 


property whiclf is the subject-matter of 


dispute in the present proceedings. He 
has obtained mutation of names in his 


- favour from the Revenue Courts and both 


the Court of first instance and the learned - 
Judge are agreed that Kallu Mal was in 
possession of the property in question 
till the 16th November, 1922. With 
regard tothe period subsequent to that 
date and before the date of the initiation 
of proceedings under section 145 of the 
Code of Criminal Procedure, there is a 
difference of opinion on the question of 
possession between the Magistrate and 
the learned Judge. The Magistrate 
observes:— ‘‘and-thereafter (16th Novem- 
ber, 1922) Sarju Prasad boldly ignoring 
the order of mutation vigorously began 
to establish his possession." The learn- 
ed Judge is of opinion that the attempts 
of Sarju Prasad to establish forcible 
possession did not succeed and that 
Kallu Mal is still in possession. The 
learned Judge has given excellent 
reasons in support of his conclusion and 
I agree with him that Kallu Mal retains 
possession of the property in dispute as 
he has admittedly been in possession 
before the 16th November, 1922. The - 
conclusion of the Magistrate is to my 
mind wholly unsupportable. i 

It was argued on behalf ofthe opposite 
party that the finding of fact arrived at 


.by the Magistrate should not have been 


disturbed by thelearned Sessions Judge 
nor should the contrary finding of the 
learned Judge be accepted by this Court 
in the exercise of its revisional jurisdic- 
tion. Ordinarily, it is true, the High 
Court will not interfere with findings of 
facts in the exercise of its jurisdiction 
under section 439 of the Code of Crimi- 
nal Procedure, but there can be no 
doubt that it has jurisdiction to review 
even questions of facts as the words of 
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section 435 of the Code clearly indicate. JUDGMENT.— This i is an appeal by 


and will do so, where there is a clear 
miscarriage of justice. In the present 
case, Iam of opinion that the order of 
the Magistrate is in defiance of all legal 
and almost unrebutted evidence which 
Kallu Mal produced to establish his 
existing possession of the property in 
question. 

I, therefore, accept the recommendation 
of the learned Sessions * Judge, set aside 
the order of the Magistrate, dated the 
15th August, 1923, and direct that Sarju 
Prasad shall not interfere with Kallu 
Mals possession of the property in 
question but that he may move the Civil 


Court for the enforcement of his 
rights. 
G. H. Order set aside. 


NAGPUR JU DICIAL COMMIS- 
: SIONER’S COURT. 
CRIMINAL APPEAL No. 23-B or 1924. 
April 30, 1924. 
Present:—Mr. Kotval, A. J.C., and 
Mr. Kinkhede, ee 
Shaikh SHEROO-—ACCUSED— 
APPELLANT 
versus 
EMPEROR--RESPONDENT. 

Evidence Act (I of 1872), s. 30—Confession 
of prisoner—Use against co-prisoner—Statement of 
accomplice, when will suffice for conviction. 

A confession of a prisoner will not be admissible 
in evidence against his co-accused unless he impli- 
cates himself to the full extent as much as his co- 
prisoner whom he is criminating. |p. 892, col. 2.] 

Empress of India v. Ganraj, 2 A 444 at. p. 446; 4 
Ind. Jur. 581; 1 Ind. Dec. (x. s.) 853, and Queen v. 
Baijor Chowdhury, 25. W. R. 43 Cr., referred to. 

Before a conviction is based on the statement of an 
approver, the first and foremost essential condition 
isthat the statement must be a trustworthy s!ate- 
ment and there must be ample corroboration of the 
evidence of the accomplice in material particulars 
which must be independent of the accomplice or of 
a co-confessing prisoner. [p. 892, col. 2; p. 893, col. 1.] 

Appeal against the decision of the 

. Sessions Judge, East Berar, Amraoti, in 
Sessions Trial No. 2 of 1924, decided on 
the 14th March, 1924. 

Mr. N.G. Bose, R. B., for the Appellant. 

Mr, P, Lobo, for the Crown. 


“ary, 1994. and as P. W. 


Sheru whom the Sessions Judge, Ámraoti, 
has sentenced to death for having mur- 
dered one Lalkhan alias Shaikh Lal on 
22nd December, 1923. Sheru along with 
Hayat, Kau and Seetya as co-accused 
was put on his trial before the Com- 
mitting Magistrate who committed them 
al to the Sessions. An information 
that Shaikh Lal was murdered and his 
corpse was bound up into a bundle and 
thrown into a well by thieves was lodg- 
ed at the Police Station House by Ramhu 
Patel, P. W. No. 5, through one Ganoo 
Mahar, P. W. No. 17, in the evening of 
the 23rd, Sheru, the appellant, and the 
three co-accused were arrested on sus- 
picion. The co-accused Kau and Seetya 
on 26th December 1923, while under 
arrest, made a clean breast of the whole 
affair and confessed the guilt to the 
Police and pointed out the place of 
murder. Seetya being willing to make 
a confession was produced before the 
Sub-Divisional Officer on 8th January 
1924, and his confession was recorded on 
9th January 1924. The accused, Kau, 
being also willing to accept conditional 
pardon the Magistrate was requested to 
grant it, and to “record his statement as 
an approver on 8th January 1924. This 
was accordingly done. Seetya, however, 
when examined later on retracted his 
confession to a great extent on 16th 
January 1924 before the Committing 
Magistrate and on 10th March 1994 
before the Sessions Judge. The approver, 
Kau, was examined “by the Commit- 
ting Magistrate on the 9th and llth Janu- 
No. 2 before 
the Sessions J udge on 7th March, 1924, 
and 10th March 1924: On both these oc~ 
càsions he gavea version of the occur- 
rence materialy divergent from the one 
given by him on 9th - January, 1924, be- 
fore the Conimitting Magistrate. The 
Sessions Judge relying upon the con- 
fession of Beetya and also the evidence 
of Kau as an approver, which accor ding to 
him was corroborated by the evidence 
of Rahmu P. W. No. 5, Samsuddin P. W. 
No. 6, Mohammad Newaj P. W. No. 3, 
Narayan P. W. No. 8, Deorao P. W. No, 9, 
Musammat Sag gar, widow of the deceas- 
ed Shaikh Lal P. W. No. 10, Sadoo P. W. 
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No: 13;'Erishna Pi W=- No: 16 and Ganoo 
P: W. No. 17, held ‘that the guilt of the 
appellant; Sheru, was-proved; Hayat and 
Séetya were let off; thé first because he was. 
entitled to the-benefit of doubt arid ' the 
second because hé did not” confess hav- 
ing murdered‘Shaikh‘Lal.: He according- 
ly let-off Hayat and ‘Seétya:‘and: also 
Kaü;'the' approver, and convictéd Sheru 
alone of ‘the: crime of murder and sen- 


‘tenced‘him to death. ‘AHLI am here eon-. 


cerned.‘with. is how far has the prosecu- 
tion Suéceeded in bringing the guilt 
honie‘td<the accused Sheru, the appel- 
lant before me. The: learned Pleader for 
the appellant argues that the statement 
of-Seetya, tlie ‘co-accused; and the testi- 
mony of Kau, the:-approver, ‘are’ both 
inadinissible in "evidence as against the 
appellarit, and in^anuy casé the evidence 
of ‘the’ approver is not- at’ all worthy of 
beli#f, ‘It :is argued that if. these two 
piecés' of evidence be left' out from con- 
sideration; 'there-is no reliable cogent and 
strong: evidence on record’ to ‘connect 
the “appellant with ‘the’ crinie, and that 
in'any -case the appellant also: should 
be givet.the benefit of the:doubt like 
the’ other’ co-accused Hayat.’ I have 
gone through the socalled confession of 
Seétya. and I am of opinion that, in ‘view 
of- its: being a ‘retracted confession and 
in'the absence ‘of other reliable: and in- 
dépeüdent corroborative: evidence, it 
shoüld:not'be taken ‘into consideration 
as agaitist the appellant. “The ‘test sec- 
tion 30 of tlie: Evidence Act intended 
should-be applied to a statement of:one 
prisoner ‘.proposéd tó be used in evi- 


dence aS against another is to see whe-' 


ther it is sufficient by itself to` justify 
the^convietion of the person making.it 
of-the-offénce for which ‘he being joint- 
ly. tried with the -other person or per- 
sons against whom ‘it is tendered. Ih 
facf to‘ use a popular and well under- 
stood ‘plirase the confessing prisoner 
must tar' himself and the person or per- 
‘sons he - implicates‘ with one. and ‘the 
same brush:” These” observations ` of 
Straight, J.; in Empress of' India v. 
Ganraj . (1) ‘appear ‘tome to correctly 
nt 


3) 2-A. 444 at p: 446; 4 Ind, Jur*581; 1 Ind, Deé:- 
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lay down the law on the point: In ans 
other case of Queen v. Baijor Chowdhury. 
(2) Glover, J., laid.down “that neither can 
the statement of one prisoner be taken as 
evidence against another prisoner: under 
section 30 of the Evidence ‘Act; unless the 
parties are. admittedly in pari delicto, 
when, that is, the confessing - prisoner 
implicates himself to the full, as: much 
as his co-prisoner whom he: is: criminat- 
ing.” Ameer Alf -in his commentary on 
section 30 of the Indian Evidence Act, 
7th Edition, observes at page 287 “that 


- the ratio decidendi of the cases cited- is 


that statements which: inculpate the 
maker more than, or eqully with; others, 
alone can afford any satisfactory guar: 
antee of their truth. Less weight is-to 
be. attached to’ statements which impli- 
cate the maker in the lesser degree 
than others, and unless the maker 
(though implicating himself to a lesser 
degree) implicates himself substantially 
to the same extent as others, the state- 
ment will be excluded according to the 
rules of the Calcutta and Allahabad High 
Courts. Very little, if any, weight ‘cai 
be attached to statements which lay: the 
principal blame on others. Such a state- 
ment is self-serving ‘according. to the 
ideas. of him who makés it, and is en- 
tirely excluded. by the-decisions of the 
above-mentioned High Courts.” He 
cites Emperor v. Taranath Roy Chowdhury 
(3) as an.authority in pointand-adds that 
lastly no guarantee whatever is afford- 
ed by a statement -which entirely exeno- 
rates the maker and such a -statement 
is, therefore, in all cases. inadmissible. 
Applying these tests and. alsó: the ob- 
servations of the learned author to. the 
present so-called confession of Seetya, I 
am not prepared to hold that'it is ad- ' 
missible against the appellant. I,theré- 
fore, leave it out of consideration. alto- 
gether. NE 

The piece of evidence is the evidence 
of Kau as an approver. The question 
is whether it is admissible and..if so 
what weight should be attached to it 
as against the appellant: .The-first and 
foremost essential condition -is that’ the 


9) 95 W. R. 43 Or: jan 
3) 8 Ind, Cas, 653; 87:0, 735; 11 Cr. L..J. 694, 
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Statement.must be trustworthy statement 


‘and, secondly,-there.must be ample cor-- 


roboration of ‘the evidence of the accom- 
plice in material particulars. The cor- 


roboration must be independent of the. 


accomplice or of a .co-confessing prisoner 
[Emperor v. Babar Ali Gazi (4). A mere 
reading of the deposition of .Kau wil 
clearly show that.he is a self-condemned 
Mar and ,his testimony is not at all worthy 
of credit. The law on the point is collated 
in Ameer Ali’s Law of Evidence, . 7th 
‘dition, under section 133 at pages 877 
to. 881 and-I need not refer to any 
particular cases on the point as the 
question is very well discussed there 
asalso in Tara v. Emperor (5),’In 
.re Basireddi (6), Emperor v. Biseswar 
Dey (7) and Kisan Raghuji Charjan 
v. Emperor (8) by this Court in which 
my colleague Kotval, A. J. C., took 
part, and which is Teported as Kisan 
Raghuji Charjan v. Emperor (8). As the 
testimony, of Kau standing by itself is 
of no avail as against the appellant, 
owing to lack of independent corrobo- 
rating evidence, I am not prepared to 
conviet the appellant and sentence 
a to undergo the extreme penalty of 
aw. 

The Sessions Judge thought that the 
appellant, hada motive-in killing. Shaikh 
Lal because of his love towards Musam- 
mat Sajgar P..W. No. 10. Sheru had 
-through Mohammad Newaj, P. W. No: 7, 
expressed: a desire to marry Musammat 
'Sajgar P: W. No. 10, but as she was of 
a,lower-status his ‘proposal was not 
approved. of by the father of Rahmu, 
P. W..No. 5, and Samsudin, P. W. No. 6, 
‘who got her married to the deceased 
Shaikh Lal. The evidence. on record 
bearing on this point shows that this 
pr oposal was made some 6 months before 
‘the marriage was celebrated, which ad- 


(4) 28 Ind. Cas. 657; is b e 19 C. W. N. 584; 
21 C. L. J. 492; 16 Ci. L 
^o « (5) 74 Ind. Cas. 529; " x d: Ys A.L. J. 585; 

.24 Or. L. J. 785; (1924) A. LR. (A.) 72 

(6) 76 Ind. Cas. 042; 45 M. L. J. 613-at p. 615; 
(1923) M. W. N. 697; 18 L. W. 606; 33 M. L. T. 77. & 
156; 25 Cr. L. J. 210;. (1924) A. I. R. (M.)-391. i 

(7) TlInd. Cas. 497; 26 C.:W. N. 1010 at p. 1014; 
24 Or. Led. 145; (1923) A. I. R.. (0) 217, 

(8y..07 ‘Ind. "Cas. 343: L. J. 52; 23 Or. 1.3. 

‘soi; (i2) A.L R. (N.) 172, 


‘ment it by some other. incidents. 
‘this end in view, they led the evidence of 


‘or 25th." 
‘face of it a deliberate: lie. 


‘here. 
< W. No. 6 does not disclose any thing about 


Jim at.all. 


‘Musammat Sajgar. 


sis 


mittedly took place more than three years 
ago. ‘The accused was: asked to marry 
another girl but he declined on the 
ground that he could not afford: to marry. 
This incident has admittedly taken place 
more. than three years ago, and the 
prosecution itself appears to have realis- 


‘ed that it is too remote and old a cir- 


cumstance’ to furnish a motive for the 
crime. "They had, therefore, to supple- 
With 


& criminal intimacy ‘between Musammat 
Sajgar.and the accused Sheru and in 
support.of it examined P. Ws. Nos. 5, 6, 7, 
10 and 17. Evidence. of P. W. No.. V, 
Ganoo : Mahar, is on the face of it un- 
reliable. He says that he had noticed 
Sheru and.Sajgar together once.or twice 


and Sheru bad asked him not.to dis- 


close it. According .to.him, this was 
about twelve months ago. He says that 


che did not tell this to the Sub-Inspector, 
. P. W. No.1, who, however, contradicts 
-him- by saying “Ganoo Mahar also told 


me. about the intimacy. It was on 24th 
Ganoo’s statement that he men- 
tioned it for the firstitime in his deposi- 
tion on the 10th: March, 1924, is on the 
There are 
several’ traces of falsehoods in his depo- 

ition to which I need not refer in detail 
The evidence of P: W. No. 5 or P. 


the. alleged criminal: intimacy being de- 
tected during the last three years or 
even within two years of the murder, 
Musammat Sajgar P. W. No. 10, of course, 
repudiates all criminal intimacy between 
herself and.Sheru. She says that there 
was never any dispute or talk between 
her and her husband about Sheru- and 
adds that. her husband never’ suspected 
Ganoo Mahar bears her out 
in this when: he says: that he .did not 


know if there was any ill feeling and 
‘adds that: they were on speaking ‘terms. 


Witnesses P. W-.Nos..5 and 6 do not also 
speak of any ill-feeling or enimity be; 


tween Shaikh: Lal and Sherw on dhis 


account, P.W. No. 5 clearly says. that 
he had no ground for suspicion except 
that Sheru had been anxious to marry 
P..W. No..6 says 
that there whs no- quarrel about Sajgar 


after -his ather refused to allow Sheru 
to marry Musammat Sajgar. This will 


clearly show that Sheru's failure to get 


himself. married to .Musammat . Sajgar 
could not have prompted him three years 
after to put an end to the life of Shaikh 
-Lal..° à 
- `The other circumstances relied upon 
-fór connecting Sheru: with the death of 
‘Shaikh Lal are (1) Shaikh Lal's refusal 
about eight days before the incident to 
go.out for night duty when. asked by the 
accused as stated by P. W. No. 10, (2) 
‘the -consequent complaint by Sheru to 
,Ráhmu, P. W. No. 5,- on 22nd December, 
,1923, that Shaikh Lal did not do his due 
-share of the night duty of watching the 
‘crops in the fields and the latter's 
“warning to:him- to go out on duty. that 
night, (3) the discovery of Deorao's (P. 
W: No. 9) missing leather rope. called 
warti on :the corpse of Shaikh Lal, and 
. the chance co-incidence of Krishna, P. W. 
No. :16, seeing Sheru near about the 
house of Deorao on the night of the 
92nd December, when his leather rope 
-ig said to have been stolen away and 
-(4) the. varying account Sheru- gave 
about. the place where he slept that 
night. These circumstances taken singly 
or.even together do not appear to me to 
"be sufficient to connect the appellant 
with the crime, nor are they strong 
enough to hang the man. Complaints of 
“One servant.against thé other are of 
‘frequent occurrence and I cannot attach 
much-importance to them so as to make 
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.them- a ground to convict a man of a, 


henious crime. There is absolutely no 
-evidence on record to corroborate the 
‘statement of Krishna, P. W, No. 16, that 
*he:saw Sheru near Deorao's house on the 
night ofthe occurrence. Krishna says he 
“asked Sheru- where he had been and 
‘Sheru replied that. he had been sent by 
Rahmo, to -Deorao for hiring his carts, 
Rahmu P. W. No. 5 should’ have ‘been 
‘asked in this connection, either to corro- 
-borate’ ‘this: statement of Krishna or to 
-contradict’ Sheru's: declaration to him as 
the case may be. Similarly, Deorao also 
‘has not been.asked on this important 
"point. .The. different accounts attempted 
-hy:Sheru to explain to ‘different. indi- 
yiduals about-his.absence'from his usual 


oui fee 


place of sleeping only show that Shera 


-has no great regard for truth. For these ` 


reasons, I am not prepared to act on 
this insufficient data and confirm the 
sentence of death passed. against the 
appellant. Much less can such evidence 
be taken as corroborative ` evidencé 
for supporting the unreliable testimony 
of either the accomplice Kau, P. W. 
No. 2, or the statement of Seetya, the co- 
accused. I, thergfore, differing from the 
Sessions Judge set aside the conviction 
ànd sentence passed, and aequit him and 
direct that the appellant be set at liberty: 
Let this be intimated to the accused at 
the Jail where he may be. : 

G. R. D. Accused acquitted. : 
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MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 1032 or 1923. ^" 
March 20,1924. > á 
Present:—Mr. Justice Venkata Subba - 


Rao. 
Tus PUBLIC PROSECUTOR— 
TT :APPELLANT 
7 VETSUS 

VARADARAJULU NAIDU--ACCUSED : 
i —RESPONDENT. ; 

Madras District Municipalities Act (V of 1090), 
s. 182, scope of—Acquisition of private property—- 
Encroachment in public street —Acquisition of 
prescriptive title—Removal of encroachment—Com- 
pensation. ^ i 

The object of section 182 of the Madras District 
Municipalities Act’ is not to empower. the Muni- 
cipality to compulsorily acquire private property 
but its scope is limited to authorising the Muni- 
cipal body in public interest to cause obstruc- 
tions and encroachments to be removed. [p. 895, 
col. 2] "e 

Even in a case where, a person succeeds in 
proving that an: encroachment made by him in 
a public street has existed fora period sufficient 
under the Law of Limitation to give him a pre- 
scriptive title thereto, he. is all the samé bound 
to comply with an order of the Municipality to 
remove the encroachment, but in -such an event 
he will be entitled toa reasonable compensation 
from the Municipal Council. [bid.] | 

Basaveswaraswami v. Havaligi Hussain, 17 Ind. 
Cas. 158; 38 M. 6; 2 M.L. T. 405; 22M. L. J. 479; 
(1912) M. W. N. 1080 and Chairman, Municipal 
Council, Srirangam v. Subba Pandither, 20 Ind. Cas... 
956; 38 M. 456; 14 M. L. T. 187; 23 M. L. J. 297; 
(1913) M. W. N. 901, distinguished. . . d 
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Appeal, under section 417 of the Code 


‘of Criminal Procedure, 1898, against the 

acquittal of the aforesaid accused by . the 

Court of the Second Class Magistrate, 

elem in S. T. R. No. 67 of 1923 on his 
e 


Mr. T. M. Krishnaswami Aiyar for Mr. 
V. Ganapathi, for the Accused. 


JUDGMENT.—This is an appeal by 
the Public Prosecutor agéinst an order of 
acquittal made in the following circum- 
stances. The accused respondent was 
directed under section 182 of the Madras 
District Municipalities Act, 1920, by the 


Chairman of the Salem Municipal Council , 


to remove an encroachment, it having 
been alleged thata compound wall built 
by the accused in front of his house 
encroached upon a public street. The 
accused refused to eomply. with the 
order on the ground that there was no 
encroachment “and thereupon he was 
prosecuted under section 313 by thé 
Municipal Council for having failed to 
comply with the requisition lawfully 
made in pursuance of the provisions of 
the Act. .The accused was tried by: a 
Bench of Magistrates and they found 


that the wall was not built upon a part . 


of the public street, that the portion occu- 
pied by the wall never formed a part 
‘of the street and that, therefore, there was 
no encroachment. On this finding of 
fact the order of acquittal was clearly 
justified. Itis, however, faintly suggest- 


ed by the learned Public Prosecutor that . 


section 182 gives the Municipal Council 
power of compulsory acquisition, that is 
to say, that although the wallin ques- 
tion was not built upon any part of a 
. public street still the Municipality could 
call upon the accused to remove the wall 
and on his failing to do so get him 
convicted and that the relief to which the 
accused would be entitled is compensa- 
tion mentioned in the section. 

Section 182 so far asit is relevant for 
the present purpose is as follows:— 


“The Chairman may by notice require: 


the owner of any premises to remove or 
alter any projection, encroachment or 
obstruction situated against or in front 
of such premises and in or over any 
street,” B 


gam v. Subba Pandither We 


"9. Ifthe owner...... ‘of ilia: premises 


` proves that any such projection, ener oach- 


ment or obstruction has existed for a 
period sufficient-under the Lawof Limita- 
tion to give any person a pr escriptive 
title thereto or...... the Municipal Council 
shall make reasonable. compensation to 
every person who suffers damage by the 
removal or alteration of the same.' - 

It is quite obviousthat the object of the 
section is not to empower the Municipal- 


ity to compulsorily acquire a private 
property but its scope is limited to 


authorising the Municipal body in public 
interest to . cause obstructions ' and 
encroachments to be removed. 

I have no‘ hesitation in rejecting the 
argument as utterly untenable; indeed 


the learned Public Prosecutor was quite 


conscious of the weakness of his conten- 
tion and merely desired to have a ruling 
upon the point. 

There is, however, another por Hout of the 
judgment of the Magistrates which cails 
for more serious consideration. I have 
said that they gave a finding that-no 


part of the wall was built upon any 


portion of the publie street. The-Magis- 
trates, however, proceeded to say that 
if the wall constituted an encroachment, 


.the accused has been in possession of 


that part of the street which was en- 
eroached upon for over the statutory 
period and that, therefore, the action’ of 
the Municipality was not justified. / 

In, this the Magistrates were clearly 
wrong. The decision is in the teeth of 
the express words of the section which 
enacts that if the owner succeeds in 
proving that the encroachment has 
existed for a period sufficient under the 
Law of Limitation to give him a pr escrip- 
tive -title thereto, he is all the same 
bound to comply "with that order, but 
in that event he will be entitled toa 


reasonable compensation from the 
Municipal Council. i : 
Mr. T. M. Krishnaswami A the 


learned Vakil for the accused, relied upon 
The Chairman, Municipal Council, Sriran- 
The learn- 

EE 
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ed Judges. held in. it, that if the owner 
acquires title by adverse possession to 
the site, oceupied by ‘the encroachment 
or obstruction, the whole of such space 
ceases to be a street and what was 
‘originally an encroachment can no longer 
be described as such and that, therefore, 
the’ _ Municipality will not be justified 
in requiring its removal. But it must 
be remembered that this is decision. on 
section 168 of the repealed Act IV of 
"1884, “It runs thus :— 

1. “The Municipal Council may cause 
any projeetion, encroachment or obstruc- 
tion made against or in front of any 
"building or land in any. publi¢ street 
to be "removed or altered as they 
“think. fit. 

2. “The Municipal Council shall give 
notice of such intended removal | or 
„alteration ‘to the owner’ or occupier of 
“the ‘building or land against or in front 
of which such. projection, encroachment 
‘or obstruction has been made, thirty 
“days before such alteration or removal 
is begun. 

3. va Tf such; projection, encroachment 
or obstruction shall have been lawfully 
‘made, the Municipal Council shall make 
yeasonable compensation to every person 


who suffers damage by such removal or: 


alteration.” 

‘Whatever doubts may bs entertained 
‘in regard to the old section they have 
"been removed by the very clear and 
express language of the section in the 
‘new Act. “For the purpose of the pre- 
‘sent section what is ‘once an encroach- 
a or an obstruction always remains 

“If it is proved that the portion on 
hich the encroachment exists was once 
a, street,’ the right of the Municipality 
‘follows, as a necessary result. I am, 
Aherofore,- -of the opinion that Chairman, 
Municipal Couneil, Srirangam v. Subb " 
Pandither (1) is noi an authority that 
bears on the present question. The 
learned Public Prosecutor relied upon 
eBasaveswaràswami v. Havaligi Hussain 
(3) as, establishing the proposition . of 
-the very: reverse of what was: held 
in. ; Chairman, Municipal Council, 
Srirangam v. Subba Pandither (1). 


(2) 17 Ind. Cas. 158; 38 M. 6; JAM L. TT. 405; 
:93:M. D: J J. 479; (912): M.W. 8a 


‘the projecting 


Sadasiva Aiyss, a was a party to both 
the decisions and "though in the later 
judgment he was at. pains'to reconcile 
it with his earlier judgment, it seeme 


‘to me that the cases are irreconcilable. 


In Basaveswaraswami v. Havaligi Hussain 
(2), the question arose with reference to 
a projection overhanging a street. In 
the later case, Chairman, Municipal 
Council, Srirangam v. Subba Pandither 
(1), the projection rested on the soil of 
the street itself. In either case by 
adverse possession the title of the posses- 
sor becomes complete. When the pro- 
jection overhangs the street, he acquires 
title to the space occupied by the 
projection. Where the projection on the 
other hand rests upon the soil, he acquires 
title to the site on which the obstruction 
stands: 

Corbett v. Hill (3) is a usil and an 
instructive case. The plaintiff and the 
defendant’ in it were owners of two 
contiguous houses. One of the first floor 
rooms in the plaintiffs house projected 
over the ground-site ofthe defendant's 
house. The defendant proceeded to create 
a building over, the said room belong- 
ing to the plaintiff and protruding over 
the site of the defendant's house. The 
question was whether the space over 
room belonged to thé 
plaintiff or the defendant. The learned 
Vice-Chancellor, Sir W. M. James held 
that it belonged to the defendant. He 
says that the ordinary rule of law is that 
whoever has got the: solum-—qwhoever has 
got the site—is the owner of everything 
up to’the sky and down to the centre 
of the earth. But that presumption of 
land is rebutted by the fact that other 
adjoining tenements protrude themselves 
over the site. Then the question arises, . 
is the owner of the soil deprived of the 
entire right including the right upwards 
and downwards as is defined horizon- 
tally by a section of the protrusion; orhe is 
deprived of that portion only as is includ- 
ed between the ceiling of the room’ at 
the top and the floor at the bottom ? 
"The protrusion, the learned Vice- Chancel- 
lor answers, ‘does not carry with it any- 
thing above: it or: anything below. “The 


QC) (187019. Ea. 671; 39 L. J. Ch. 547; 92 L. T. 
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owner of the site remains the owner of 
everything else that is the vertical column 
of air, in other words the space above 

-and below the protrusion or the projection 
overhanging the site. 

Applying the prineiple to the facts of 
Basaveswaraswami v. Havaligi Hussain 
(2), the owner acquired by adverse posses- 
sion title to the space covered by the 
pen and to tbat extent the street 
ost its character of a street, and simi- 
larly in Chairman, Municipal Council, 
Srirangam v. Subba Pandither (1), the 
owner acquired title to the site on which 
the projection rested and that part of 
the site ceased tobe astreet. In the 
earlier case, Basaveswaraswami v. Havaligi 
Hussain (2), the learned Judges, Sundara 
Aiyar and Sadasiva Aiyar, JJ., decided 
in favour of the Municipality and in the 
latter case Chairman, Municipal Council, 
Srirangam v. Subba Pandither (1) the 
learned Judges, Sadasiva Aiyar and 
Tyabji, JJ., decided against the Muni- 
cipality. With all respect it seems to me 


that the decisions in the two chses are at- 


variance with each other. : 

But for my present purpose it is 
unnecessary to pursue this point. We 
are now governed by an altogether new 
"Aet, and the words in the section in 
question leave no room for doubt; I, 
therefore, hold that the decision of the 
Bench of Magistrates on the second ques- 
tion is wrong. 

The order of acquittal was, however, 
tightly passed and in the result the 
. Appeal fails. 


Iwould like to add that it is extremely. 


undesirable that cases of this description 
involving difficult questions of fact or of 
law should be directed to be tried by a 
Bench of Honorary Magistrates. They 
cannot ordinarily be expected to deal 
satisfactorily with the questions that are 
involved in such cases and I have had 
not a little amount of difficulty in under- 
standing the judgment in the present 
case. 


Y. N. V. Appeal dismissed, 
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NAGPUR JUDICIAL COMMIS- 


SIONER'S COURT. 
CRIMINAL Revision No. 254-B or 
. 1923. 

March 27, 1924. 
Present:—Mr. Kinkhede, A. J. C. 
SABIMIYA—Accusep—APPLICANT 
versus 


EMPEROR—Opposite Party. 
Public Gambling Act (III of 1867), s. 18—Criminal 
Procedure Code (Act V of 1898), s. 1389—" Publie 
place", meaning of—Proximity of private place, 
whether good test—Finding as to public place— 
F'inding of fact—Revision. 

A place in order to be publie within the 
meaning of section 13 of the Public Gambling Act 
must be open to the publie, i.e., a place to which the 
public have lawful access by right, permission, 
usage or otherwise. [p. 898, col. 1.] 

Vithu v. Emperor, 21 Ind. Cas. 910; 9 N. L. R. 
164; 14 Or. L. J. 670, Gajju v Emperor, 17 Ind. 
Cas. 433; 14 N. L. R. 137; 19 Cr. L. J. 917, fol- 
lowed, . 

Where a place isin any way dedicated to the 
use of the publie it would, of course, bea public 
place. But where itis owned privately, and no 
such dedication has taken place, the question whe- 
ther it is a public place depends on the character 
iat a and use actually made of it. [p. 898, 
col. 1. 

The question whether a place isa public place 
or not is a question of fact for decision on the 
evidence in each particular case, and the High 
Court will not interfere in revision save in the 
most exceptional grounds. [p. 899, col. 1] 

Gajju v. Emperor, 47 Ind. Cas. 433; i4 N. L. R. 
137; 19 Cr. L. J. 917, followed. 

When the inference drawn by the lower Courts 
from proved facts does not seem to be warranted, 


the High Court will set aside the finding in 


revision. [ibid.] . 

Criminal revision against the decision 
of the District Magistrate, Amraoti, in 
Criminal Appeal Nó. 128 of 1923, dated 
the 4th August, 1923. . 

Mr. G. R. Deo, for the Applicant. 

Mr. P. Lobo, Standing Counsel, for the 
Crown. 

JUDGMENT.—The only point worth 
considering is whether there is any evi- 
dence to show that the place where the 
gambling was going on was a public place 
at which the Police Officer may appre- 
hend with warrant any person found 
playing for money etc. with cards etc. 
any game not being a game of skill 
within the meaning of section 13 of 
Act III of 1867, as applied to Berar. 

The expression publie place has been 
interpreted in two reported cases of this 
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Court, Vithu v. Emperor (1) and Gajju v. 
Emperor (2). The gist of the two rulings 
is that the place in order to be public 
must be open to the publie, i.e, a place 
to which the publie have lawful access 
by right, permission, usage or otherwise. 
The proximity of a private place (like a 
chabutra) to a public thorougfare is not 
always regarded as a sure criterion of the 
publie nature ofthe place, see Queen- 
Empress v. Sri Lal (3). In Khudi Sheikh 
v. impress (4), the place was in a com- 
pound of a thakurbari surrounded by a 
pucca wall and it was held not to be 
a public place. Similarly in two other 
unreported cases. of the Calcutta High 
Court referred to in Hari Singh v. 
Jadu Nandan Singh (5), à verandah along 
side a public road was held not to be a pub- 
lie place though it was possible to ent«r 
it from the street. “Where a place is 
in any way dedicated to the use of the 
public it would, of course, be a public 
place. But where it is owned privately, 
and no such dedication has taken place 
the question whether it is a public place, 
depends on the character of the place 
. and use actually made of it”: see Vithu 
`v., Emperor (1) where the passage is 
quoted from Hari Singh v. Jadu Nandan 
` Singh (5). Sir Henry Stanyon has held 
in Gajju v. Emperor (2) that a place to 
which the publie resort habitually or as 
a matter of fact, whether of right or 
with the permission of a private owner 
isa publie place. The District Magis- 
trate has described the situation in the 
following words :— 

- “There are thorn fencing round the 
. field on three sides and on.ane side a 
hedge. A small portion of the field is 
occupied by garden crops. There are 
some fifteen to twenty farm houses in 
the field belonging to different persons. 
Il imagine that by farm houses the 
Magistrate means kothas where cattle are 


(1) 21 Ind. Cas. 910; 9 N. L. R. 164; 14 Cr. L. J. 
70. : 
(2) 47 Ind Oas. 433,14 N. D. R. 137; 19 Or. L. J. 
(3) 17 A. 166; AW. N, (1895) 42; 8 Ind. Dec. 
Ñ. s.) 432.. > 

(4) 6 C: W. N. 33 


. (8) 31 0. 542 at p. 546; 8 C, W. N. 458; 1 Or, Le 
gi 840. - i - 
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kept and their attendants also sleep. 
There are heap of Karbi in the field 
belonging to various : persons. The ' 
distance between the place where gambl-. 
ing was going on and the gate is about 
100 yards and the boundary of the field 
is about 50 yards from the place where 
the gambling was carried on. Within 
50 yards of the place, a much frequent- 
ed cart track passes. There are two wells 
in the field qne of which is used by 
the public while the other is 
reserved for irrigating the garden crops 
inthe field. The Magistrate has held that 
the place where gambling was carried 
on isa public place and I am of the 
opinion that his decision is correct. 
Then after discussing the two local 
rulings, the learned District Magistrate 
came to the conclusion that the place 
was a public place in accordance with 
the tests applied by Sir Henry Drake- 
Brockman in Vithu v. Emperor (1). The 
existence of the khallas in the field or 
kothas in portions of the field does not 
necessarily speak of dedication to public 
at large. It rather shows that the owner 
of the soil has granted his permission 


.to particular individuals or agriculturists 


with/a view to derive benefit of manure 
and urine of agricultural and other 
cattle etc. which these persons may 
keep in. the khallas or the kothas. It is 
just possible those particular individuals 
may have been granted special privi- 
leges by’ the owner of the soil. The 
existence of private kothas_on the land 
shows private ownership. It is no proof 
of any dedication to the public. The 
word * publie" is defined in Webstor's 
Dietionary as meaning the general body 
of mankind or of a nation, State or 
community. It also means people in- 
definitely; also & particular body or 
aggregation of people. This means that 
the publie must be unlimited or a 
fluctuating body of persons and not indivi- 
duals merely. Just as in the case of one 
of the wells there is a sort of dedication 
to the use of the general public, there is 
no proof of dedication of the land in ques- 
tion to the use of the public. From the 
existence of thorn fencing on three sides: 
and on one side of a hedge and also 
ofa private garden belonging to the. 
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owner in a portion of the field, .it can 
clearly be inferred that the owner has 
not released his right to exclude any 
‘members of the public whom he does 
not want to come there. 

The evidence adduced in the case does 
not go to the. length of proving that 
ihe owner has relinquished his right of 
exclusion in favour of the public so as 
to dedicate this land to the use of the 
publie at large. The land is still a 
private place and although it is used by 
certain individuals,it cannot be styled 
as & publie place within the meaning of 
section 13 of Aet III 1867. In Gajju v. 
Emperor (2), it is observed that the 
question whether a place is a public 
place or not isin the main a question 
of fact for decision on the evidence in 
each particular case; and with such 
findings this Court does not interfere 
in revision under the Code of Criminal 
Procedure save on the most exceptional 
grounds. In the view which I have 


taken I think the inference, which the | 


lower Courts drew from the facts proved, 
that the place was a public place, does 
not seem to be warranted. .I, therefore, 
find interference absolutely necessary 
and allow the revisions and acquit the 
accused of the offences with which they 
are charged and convicted. 

The convictions of the accused Sabi- 
miya, Satan, Patangi, Bandu and Govind 
Singh and the sentences passed. against 
each of them are, set aside and fines, 
if any, recovered from them are ordered 
to be refunded. 


K, S.D. &N. H. Revision allowed. 


MÀ 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REFERENCE No. 15 or 1924. 
June 6, 1924. 
Present:—Mr. Kendall, A. J. C. 
CHANDIKA PRASAD AND ANOTHER— 
; ACCUSED—PETITIONERS 
versus 
EMPEROR—Opposirs Parry. 
Criminal Procedure Code (Act V of 1898), ss, 850, 


$ 
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. 967 Judgment written by Trying Magistrate 


pronounced by his successor—Jurisdiction—Ac- 
cused's Pleader not heard—De novo trial. . 

Where a Trying Magistrate after concluding 
the trial ofa case writes and signs the judgment, 
but before delivering it is transferred, and the 
judgment is pronounced by his successor, the 
latter cannot be said to have acted without juris- 
diction. [p. 900, cols. 1 & 2.] : 

In ve Sankara Pillai, 18M. L.J.197; 7 Cr. L. 
J.459, In ve Sanarimuthu Pillai, 33 Ind. Cas. 
646; 40 M. 108; 3 L. W. 496; (1916) 1 M. W. N. 372; 
17 Cr. L. J. 166; 32 M. L. J. 81, followed. 

Baishnab Charan Das v. Amin Ali, 72 Ind. Cas. 
953; 50 C. 664; 38 C.L.J. 202; 231 Or. L. J. 489 
and Nur Muhammad Khan v. Emperor, 71 Ind. 
Cas. 525; 21 A. L. J. 137; 24 Or. L. J. 173; (1923) A. 
I. R. (A.) 276, distinguished. 

Where a Magistrate trying a case is trans- 
ferred and is succeeded by another, the accused 
cannot under section 350 of the Criminal Pro- 
cedure Code demand a de novo trial on the 
ground that the transferred Magistrate did not 
hear his Counsel. [p. 901, col. 1.] 

Case reported by the Sessions Judge, 
Fyzabad, dated the 28th April 1924. | 

Mr. Rudra Dutta Sinha, for the Peti- 
tioner. 

The 
Crown. 


ORDER.—This is a reference wider 
section 438 of the. Criminal Procedure 
Code by the learned Sessions Judge of 
Fyzabad recommending that the judg- 
ment of the Joint Magistrate of Fyzabad 
pronounced by Mr. Kacker on February 
27th, 1924, be set aside and a fresh trial in 
terms of section 350, Criminal Procedure 
Code, be ordered. : 

The circumstances are that the Joint 
Magistrate, Mr. Hopkinson, had heard all 
the.evidence in the case, which was one 
under section 188, Indian Penal Code, and 
had inspected the scene. He then pro- 


Government Pleader, for the 


-ceeded to write the judgment which he 


completed on 28rd February, 1924. As 
orders of transfer he had 
to give over charge on the afternoon of 
that date, and he therefore sent the file 
to the District Magistrate in order that. 
the judgment which he had written 
might be pronounced. The judgment 
was pronounced by Mr. Kacker, who took 
over charge on the 27th. 

The learned Judge was of opinion that, 


as Mr. Hopkinson had ceased to exercise 


jurisdiction in F'yzabad as a Magistrate on 
the date when judgment was pronounced 
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in the presence of the accused, Mr.. 


Kacker acted without jurisdiction in 
delivering the judgment. He relied on 
a ruling of the Calcutta High Court 
reportéd as Baishnab Charan Das v. 
Amin Alt (1) but there, as the Magistrate 
has pointed out, the circumstances were 
different, because the Magistrate who had 
been transferred wrote his judgment 
after he had given over charge and had 
been divested of jurisdiction in the dis- 
trict. "The decision of the Allahabad High 
Court which is also referred to, reported 
in Nur Muhammad Khan v. Emperor (2), 
will not help, because the circumstances 
there are also somewhat different from 
those in the present case. Here Mr. 
Hopkinson recorded all the evidence in 
the case, and he evidently had jurisdic- 
tion up to the time when he completed 
his judgment. It was open to his succes- 
Sor under section 350, sub-section (1) of 
the Criminal Procedure Code, to act on 
the evidence so recorded by his pre- 
decessor, and I can find nothing in the 
Act to show that he was debarred from 
acting not only on the evidence so record- 


ed, but on any notes left by his predeces-. 


sor, even if those notes took the form of 
a judgment. The so-called judgment 
which was written by, Mr. Hopkinson 
clearly did not become an effective 
judgment -until it had been pronounced. 
Mr. Kacker then appears to have been 
acting legally in pronouncing a judg- 
ment written by ,his predecessor, provided 
that the latter had jurisdiction when he 
wrote it, and provided that Mr. Kacker 
had jurisdiction when he pronounced it. 
In coming to this decision, I am fortified 
` by a decision of a Bench of the Madras 
High Court reported as In re Sankara 
: Pillai (3) as well as by the obiter dictum 
in In re Sanarimuthu Pillai (4), to which 
reference has been made by the learned 
Judge, but the clearest authority in Oudh 
is an unreported decision of a Bench of 


(1) 72 Ind. Cas. 953; 50 C. 634; 38 ©. L. J. 202; 
24 Cr. L. J. 489. 


(2) 71 Ind. Cas, 525; 21 A. L. J. 137; 24 Or. L. J, ` 


175 (1923) A. I. R. (A) 278. 
- (3) 18 al. L. J. 197; 7 Or. L. J. 459. 

(4) 33 Ind. Cas.ó1j; 40 AL 108; 3L. W. 496; 
(1913) 1 M. W, N.3/2; 17 Or.L, J. 168; 32 M. L. 
J. 8l. 
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this Court which has been referred to 
by the Magistrate, namely, Criminal 
Appeal No. 4l of 1923. In that case 
which like the present case is a-F'yzabad. 
case, the judgment was written, and 
signed by the SessionsJudge who had 
tried the case but was pronounced in 
Court by the Assistant Sessions Judge. 
This fact was made one of the grounds of 
appeal. The learned Judges remarked: 
"It does not appear why this course 
was taken, but we regard it as at 
most an irregularity to be met by sec- 
tion 353 sub-section 7." The learned 
Counsel who appeared in support of 
the reference has tried to distinguish 
the present case from that one on two 
points, firstly, that in the present case 
Mr. Hopkinson not only signed but dated ` 
the judgment. This clearly makes no 
difference. Under section 367, Criminal 
Procedure Code, the judgment has to be 
dated andsigned by the Presiding Officer 
in open Courtat the timeof pronouncing 
it, and I find by a reference to the file 
that Mr. Kacker did sign and date it 
when he pronounced it. The signature 
and date of Mr. Hopkinson made no 
difference one way or the other. Secondly, 
it is suggested that in the previous 
case from Fyzabad, the Sessions Judge 
must have been in the District when the 
judgment was pronounced by the Assist- 
ant Sessions Judge. There is no evidence 
whatever for this assumption nor could 
it make any difference one way or the 
other. The Sessions Judge had had 
jurisdiction to record the evidence and 
to try the case and the Assistant Sessions 
jurisdiction to pronounce 
the judgment and similarly in the 
present case Mr. Hopkinson had jurisdic- 
tion to record the evidence and his 


‘successor had jurisdiction at the time 


when he pronounced the judgment. 

The learned Judge remarks that in the 
present case the applicants applied for 
& de novo trial as soon as Mr. Kacker 
took over charge of the Sadar Tehsil. 
The reason given in the application is 
that the aeccused's Pleader had not been 
heard. This is not a ground on which 
the accused could demand a trial de | 
novo under clause (a) sub-section 1 of 
Section 330, Criminal Procedure Cade, 
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That clause provides that "In any trial 
the accused may when the second Magis- 
trate commences his proceedings de- 
mand that the witnesses or any of them 
be re-summoned and re-heard.” If the 
application had been made on the ground 
that there had been achange in Magis- 
trates, it might have been dealt with 
on its merits and presumably the 
applicants would have een called on to 
show in what way they would have been 
prejudiced. Similarly, if the applicants 
had stated that their Counsel had not 
been heard, and requested Mr. Kacker 
to hear his arguments, no doubt that 
request would have been considered and 
possibly eomplied with. 

The application for a de novo trial 
was not made, therefore, on the same 
ground as the present reference. 

Whether the accused’s Counsel was 
heard or not by Mr. Hopkinson, or 
whether he had any right to be heard or 
to be heard further, there is nothing to 
show and this point was not even men- 
tioned in argument in this Court or 
- referred to in the ‘order of the learned 
Judge, so that I presume that it was 
dropped. So. far, however, as the subject- 
-matter of this reference’ is concerned 
I hold that there is no ground for 
ordering a fresh trial, merely, because 
.the judgment written by Mr. Hopkinson 
was pronounced by Mr. Kacker and that 
judgment will therefore hold good. 

G. H.. Order accordingly. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPEAL No. 26 or 1924. 
March 7, 1924. 

Present :—Mr. Hallifax, A. J. C. 
and Mr. Kotval, A. J. C. 
MANGAL GANDA-—ACCUSED— 

|o APPELLANT 
versus 
EMPEROR-—RESPONDENT. . 
` Penal Code (Act XLV of 1860), ss. 800, Excep. T, 
$02, 804 I— Evidence Act (T of 1872), ss. 8, 105—- 
Murder—Exceptions — Burden of proof — Proof, 
what amounts to—Plea not taken by accused—Duty 
of Cowrt—Death of wife caused by husband —Wife 
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discovered im act of intercourse with paramour— 
Offence. à 
Section 105 ofthe Evidence Act says nothing 
about pleas, but places the burden of proof in 
certain circumstances on an accused person; but 


ifthe prosecution has already performed that 


task for him, it is not necessary forhim or for 
anybody else to do it all over again. [p. 902, col. 2.] 
' Fora Court tosay that a fact is not proved, 
which, after considering the matters before it, it 
confidently believes to exist, is to stultify itself 


‘and to go contrary to the dictates of common 


sense and the definition of proof in section 3 


' of the Evidence Act. [p. 903, col. 1.] 


Where in a case in which an accused person 
is charged with murder the prosecution evidence 
itself shows that the accused is entitled to the 


"benefit of one of the exceptions to section 300 


of the Penal Code, itis the duty of the Sessions 
Judge to give him that benefit, irrespective of 
the fact whether the aceused has or has not 
relied upon the exception. [p. 903, col. 1] _ 
. Accused came by chance upon his wife at a 
time when she was in the actof having inter- 
course with her paramourand killed heron the 
spot with an axe which he happened to be 
carrying at the time in the ordinary course of his 
occupation : . 

Held, that the accused was guilty of an 
offence under section 304 I of the Penal Code 
and not under section 302 of the Code. [p. 903, 


„col. 1.] 


Appeal against a decision of the Addi- 
tional Sessions Judge, Raipur, dated the 


‘14th January, 1924, in Sessions Trial No. 


29 of 1923. A 
Mr. V. Bose, for the Accused. .° 
Mr. P. Lobo, for the Crown. 
JUDGMENT.—It is beyond doubt 
that the facts alleged by the prosecution 


.have been clearly established by the evi- 


dence, particularly that of Ganpat Ganda 
(P. W. No. 1) and Dayalu Manda (P. 
W. No.2), the two boys who actually 
saw the appellant killing his wife, and 


“that of Burra Raot (P. W. No. 6) and 


Hukka Ganda (P. W. No. 7) to whom 
the appellant made a voluntary contes- 
sion while they were’ watching the 
remains of the woman after they were 
discovered. It has again been urged 
in this Court that Hukka Ganda ought 
not to be believed. The suggestion is 
that being Mangal's uncle, be must be his 
be likely 
to give false support to a charge of 
murder against him and to induce 
Burru Raot by some means to do so 
too, in order te get his property after 
he is hanged. Even the fact that 
Hukka is Mangal’s heir is not estab- 
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lished, but in any case it can hardly 
be accepted as a sound proposition of 
the tendencies of human nature ' that 
ordinarily the death of every man is 
desired by his heir, even when they 
are members of the same family and 
even if the death is to be in the shameful 
way of execution; Hukka would be much 
more likely to lie on behalf of his 
nephew than against him.. 

There is one piece of evidence over 
which a mistake has been made in 
the Sessions Court, though it can 
be excluded from consideration with- 
out affecting the passage. “Then the 
articles C and K., 1. e. the dhoti and the 
patka belonging to the accused, are 
found by the Imperial Serologist to 
have. been stained with human blood. 
.Phe accused explains that he suffered 
from syphilis and dropped blood “on 
those clothes. This may account for the 
marks on the dhoti but cannot be ac- 
cepted in case of* article K, which is 
worn ‘round the head.” The explanation 
offered does account for the blood on 
. the patka as well if it is taken with 
the further statement, which is proba- 
bly true, that the’ patka was at times 
. worn round the waist. But that or 
any other explanation is rendered un- 
necessary by the statement of the, boy 
Ganpat Ganda that Mangal was bare- 
headed when he killed his wife. ; 

The facts alleged and proved by the 
prosecution, however, certainly.do not 
constitute the offence of murder, and 
if they did they could not justify the 
sentence of death that has been passed. 
They are these. Mangal Ganda, the 
accused, is a young man of 23. 
His wife Tijia was notoriously unfaithful 
‘to him, particularly or perhaps solely 
with Ghasia Kalar, whom she had 
attempted to force into taking her into 
his house as his mistress, with. the 
result that she herself was put out of 
caste. On the 17th of October last, 
about eight or nine o'clock in the 
morning, Mangal was walking through 
the fields of his village, carrying an 
axe as usual, when he came upon his 
wife and Ghasia together among bushes 
and trees, close to Ghasia’s threshing 
floor, They were either in the act of 
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copulation or in such a position that 
it was quite evident they had just com- 
pleted it. That they were in the very 
act at the time is suggested by the 
eye-witnesses; they say that Ghasia got 
up and ran to the Kother when Mangal 
approached and Tijia got up from the 
ground afterwards when Mangal was 
quite close to her. 

It is not improbable that Mangal 
knew that his wife had gone towards 
Ghasia's threshing floor and suspected 
it was in prosecution of her. intrigue 
with him, and that he went in that 
direction’ in miore or less confident ex- 
pectation of finding them together. It 
is, however, quite possible that he was 
passing that way by accident when he 
saw them. Mangal shouted that-he had 
caught his enemy at last, where at 
Ghasia got up and fied. The woman 
Tijia was slower in getting. up and 
had gone a very short distance when 
Mangal caught her, threw her down 
and gave her two blows across the 
neck with his exe which killed her at 
once, very probably severing her head 
from her body. : f 

These are the facts found proved by 
the. learned Additional Sessions Judge, 
and the last paragraph of his judgment 
is as follows: “I hold that .Musammat 
Tijia wes killed by the accused as de- 
posed by P. W. No.l. As regards the 
sentence, the offence seems to have 
been eommitted under & sudden and 
grave provocation but the accused did 
not confess it and plead sudden and 
grave provocation in defence. The High 
Court can consider these facts when" 
the record goes before it for .the con- 
firmation of the sentence. But under ' 
the circumstances placed before me, 1 
have no alternative but to award the 
capital punishment and I accordingly 
sentence him to death, the sentence . 
being subject to confirmation by .the 
High Court.” 

This is obviously wrong. Section 105 
of the Evidence Act says nothing about 
pleas but places the burden of proof 
in certain circumstances on an accused 
person. But if the prosecution has 
already performed that task. for him, 
it is clearly not necessary. for him or 
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anybody else to do it all over again. 
For a Court to say that a fact is not 
proved, which, after . considering the 
matters before it, it confidently believes 
to exist is to stultify itself and to go 
contrary to the dictates of common 
sense and the definition of proof in 
section 3 of the Evidence Act. Further, 
even if the learned Judge were preclud- 
ed from considering the proved cir- 
cumstances of the offenc in order to 
decide whether it came under section 
302 or section 304 of the Indian Penal 
Code, which is absurd, he was clearly 
bound to consider them in order to 
' decide what the proper sentence would 
be; even this he has refused to do. 
The offence is clearly one punishable 
under the first part of section 304 of the 
. Indian Penal Code and, having regard to 
all the circumstances, we think that 
the appropriate sentence is one of 
rigorous imprisonment for five years. 
Accordingly the finding is altered to 
one of a conviction of an offence 
punishable under the first part of sec- 
tion 304 of the -Indian Penal Code, 
and the sentence is altered to one of 
rigorous imprisonment for five years. 


Z.K. Conviction and. sentence altered. 


NAGPUR JUDICIAL COM- 
MISSIONER'S COURT. 
CRIMINAL Reviston No. 215 or 1923. 
September 27, 1923. 
Present:—Myr. Hallifax, A. J.C. 
R. M. SIFFLES —APPLICANT 
versus 


M. R. DIXIT—Opposits PARTY. 

Penal Code (Act XLV of 1860), s. 504—Insult 
when “intentional — Intentional ^ insult, when 
offence. : < 

An insult is no less intentional because it is 
“incidental” to another insult or even to another 
statement or proceedings which is not insulting. 

But to insult another intentionally is not an 
offence punishable under section 524, Penal Code, 
unless the offender intends by that insult to provoke 
the other person into breaking the public peace, by 
assiulting him or getting him assaulted or 
reviling him'in loud-and angry tones or in any 
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other way, or at least knows that sucha dis- 
turbance is a probable result of his insult. 

Where, therefore, the accused wrote an insult- 
ing letter tothe complainant who was away in 
another town : 

Held, that it was highly improbable that 
the complainant would travel a journey in order 
to create a disturbance, and the accused was 
not guilty of an offence under section 504 of the 
Penal Code. — : 

Application for revision of an order 
of the Sub-Divisional Magistrate, Nagpur. 

Mr. G. R. Pradhan, fot the Applicant. 


ORDER.—The most important part 
of section 504 of the Indian Penal Code 
has been left out of sight, asis so fre- 
quently done, and though the learned 
Magistrate’s decision is correct and pro- 
bably based on an unconciously correct 
appreciation of the terms of that section, 


‘the grounds stated for it are wrong. 


An insult is no less intentional because 
it is “incidental” to another insult or even 
to another statement or proceedings 
which is not insulting. But to insult 
another intentionally, is not an offence 
punishable under section 504 unless the 
offender intends by that insult to provoke 
the other person into breaking the public 
peace, by assaulting him or getting him 
assaulted or reviling him in loud and 
angry tones or in any other way, or at 
least knows that such a disturbance is ' 
a probable result of his insult. If that 


. had been grasped, the proceedings would 


have been much shorter though the 
Magistrate would probably not have been 
spared the monstrous length ofthe main- 
ly irrelevant cross-examination of the 
complainant. 

Now it cannot be said that when the 
accused wrote the insulting letter to 
‘the complainant, he desired orinany way 
intended that she should come to Nag- 
pur and create a disturbance. If, however, 
it was likely that she would do so, he 
would probably have known it. But it 
is clear that sucha result of the send- 
ing of the letter was highly improbable. 
Whether the character of the complainant 
isas spotless as she would have us be- 
lieve or as besmirched as her own deposi- 
tion shows it to be, in neither case was 


: there the least probability that she would 


be provoked bysthe letter into travelling 
nine miles to Nagpur in order to ‘slipper’ 


$04 


the face of the accused or to use violence 
to him of any other kind or even to have 
an angry altercation with him. It has 
been suggested that she was likely to 
do these things when the accused next 
visited her, and that he must have known 
it. But if he did, he would refrain from 
visiting her, so that the probability is 
absent, and if he did not, the knowledge 
is absent. The acquittal of the accused 
in respect of the charge of an offence 
punishable under section 504 of the 
Indian Penal Code is correct. The ap- 
plication for revision is rejected. 
` K. 8. D. Revision rejected: 


—À 
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CALCUTTA HIGH COURT. . 
CRIMINAL Reviston No. 1120 or 1923. 
March 6, 1924. 
Present: —My. Justice Greaves and 
Mr. Justice Panton. 
' DEBENDRA NATH CHOWDHURY 
: AND ANOTHER—PETITIONERS 
versus —— 
Tus CHAIRMAN, LOCAL BOARD, 
' ASANSOL—OrrosrrE PARTY, 
Criminal Procedure Code (Act V of 1898), ss. 188, 
:189A (2)—Nuisance-—Obstruction of public drain— 


Settlement Record, entry in, showing land belongs to. 


, accused —Stas of proceedings. 

Where in a case under section 133 of the 
Criminal Proeedure Code relating to an encroach- 
ment over and obstruction of a publie drain, the 
person against whom the proceedings are taken 


produces the Settlement Record to show that the ` 


land in dispute belongs to him, the Magistrate 
‘ought to stay the proceedings under section 139A 
(2) of the Code and leave the parties to have 
ihe matter decided in the Civil Court. 


Babu Narendra Kumar Bose (with him 
Babu Nand Gopal Banerjee), for the 
Petitioners.—In this case an order 
under section 133, Criminal Procedure 
‘Code, has been made by the learned 
Magistrate. 'The petitioners are alleged 
to have encroached upon the land of the 
‘Local Board by, the side of the road. 
"Under the new Code such an order is in- 
competent. : Reads ‘section 139A. We 
have produced the Settlement Records to 
show that the -land has beenijrecorded 
in our name. Nothing has been done to 
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rebut it. This is sufficiently reliable 
evidence to bring into operation section 
139A. ' 

Mr. K. N. Chowdhury (with him Babu 
Jyotish Chandra Sircar), for the Opposite 
Party.—It must be remembered that the 
piece of land is by the side of the road and 
has all along been in possession of the 
Local Board. He has encroached upon it 
and the drainehas now been blocked up. 
Both Courts have found in possession for 
about 12 years. The Settlement Record 
by itself cannot be sufficient. 

JUDGMXENT.—The dispute in this 
ease is between the petitioners and the 
Local Board. : The Local Board's case 
was that the petitioners had encroached 
on land at the side of a road which 
belonged to the Local Board and that as 
a result of such encroachment the Local 
Board drain which ran by the side of 
the road had been blocked. Both the 
Courts have found in favour of the Local 
Board holding upon the evidence, that 
the Local Board had been in possession 
of'the land eneroached upon by the 
petitioners for some 12 years and an 
order under section 133 has accordingly 
been passed. : f 

The only’ question that arises .is 
whether under the circumstances this 
order was rightly made. Itis admitted 
by both parties who are before us that 
according to the Settlement Record, the - 
land alleged to have been encroached 
on by the petitioners is the petitioners’ 
land. Accordingly, the only question 
that really arises is whether this is 
reliable evidence within the meaning of 
section 139A of the Code of Criminal 
Procedure. If it is & reliable evidence 
within the meaning of the words of that ` 
section then clearly the Criminal Court 
should have stayed the proceedings and 
left the parties to have the matter, 
decided in a Civil Court. In our opinion, 
once the Settlement Record was produced : 
showing that this land was the peti- 
tioners' whether that record is right or 
wrong the Criminal Court should have 
stayed the proceedings and left the 
parties to have their rights decided in a 
Civil suit. 

In this view we made the Rule absolute. 
AK . Rule made absolute. 
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EMPEROR V, MAN KUNWAR. 


OUDH JUDICIAL COMMIS- - 
SIONER’S COURT. 
CriminaL REFERENCE No. 22 or 1924. 
July 31, 1924. 

Present :—Mr. Kendall, A. J. C. 
EMPEROR rurovucu JAGAN NATH 
PRASAD— APPLICANT 
versus 
Musammat MAN KUNWAR AND 
ANOTHER—OrPosITE PARTY. 

Criminal Procedure Code (Act V of 1808), s. 145 
— Proceedings, nature of—Inquiry into title, whether 
allowed. 

Proceedings under section 145 of the Code of 
Criminal Procedure are intended to be summary 
proceedings for the prevention ofa breach of the 


peace and not elaborate inquiries into questions of 


« title. [p. 906, col. H 
Case reported by the Additional Sessions 
Judge, Kheri; under section 438, Criminal 
Procedure Code, by his order, dated the 
26th May, 1924. 

Mr. A. P. Sen, for the Applicant. 

Messrs. Niamat Ullah’ and 
Narain, for the Opposite Party. 

ORDER.—This is a Reference made 
by the learned Additional Sessions Judge 
of Kheri under section 438, Criminal 
Procedure Code, recommending that’ an 
order passed by the Deputy Magistrate 
under section 145, Criminal Procedure 
Code, be set aside and that possession 
of the grove, which is the subject of 
the dispute, be made over to J agan Nath 
Prasad. The facts are briefly, that the 
said grove No. 512 in the village of 
‘Rajapur, District Kheri, used to be held 
"by one Bahu Bansi Lal in the capacity 
of grove-holder. He entrusted it to 
the husband of Musammat Man Kunwar. 
Babu Bansi Lal died, and the nominal 
possession of the grove passed in turn 
to: his widow and then to his son's 
widow Musammat Rajeshwari Debi, from 
whom it was purchased by means ofa 
registered sale-deed on 13th October, 
1923. Notices under section 145, Orimi- 
nal Procedure Code, were issued by the 
Magistrate on 12th ‘December, 1923, and 
thereafter the Magistrate recorded evi- 
dence and passed anorder on 4th March, 
1924, and maintained Musammat Man 
Kunwar in possession. 

The learned Judge went into the 
.history of the case at considerable 
length and decided: that Musammal Man 
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Kunwar was not in possession of the 
grove on her own account, but as tlie 
agent of the real grove- -holder. I do 
not think it is necessary to go into 
the details of the case at length. It 
is not denied on behalf of Jagan Nath 
Prasad that on 18th October, 1923, Mu- 
sammat Man Kunwar was in actual 
physical possession of the grove. Some 
decisions have been quoted to show 
that when an agent or servant claims 
possession of immoveable property as 


‘against his principal or master, he should 


not be able to claim any protection 
under section 145, Criminal Procedure 
Code. In this case, however, Musammat 
Man Kunwar had been entrusted with 
the care of the grove not by the present 
claimant but bye one who may or may 
not have been his predecessor-in- 
interest. As the Magistrate has pointed 
out, Musammat Man Kunwar had herself 
set up a title in respect of this grove 
which. was disallowed by the Revenue 
Courts. It appears that for several years, 
as the khasras of 1319 F. to 1326 F. show, 
the widow of Babu Bansi Lal had been 
entered as owner of the grove with the 
remark that it was entrusted to the 
care of the widow of Babu Sheo Bakhsh 
Rai. After a report had been made by 
the Patwari in 1919 that the family of 
Babu Bansi Lal: Singh had died ‘out, 
Musammat Man Kunwar made an appli- 
cation in the Revenue Courts for mutation 
in her own name. This matter was 
finally decided by the order of the 
‘Commissioner, dated 13th October, 1922, 
disallowing her claim and ordering her 
name to be expunged. It is quite clear, 
therefore, that if she was in actual 
physical possession of the grove in Octo- 
ber, 1923, she held it as a trespasser and 
not in any fiduciary capacity. In these 
circumstances, the original order of the 
Magistrate was a perfectly correct one. 
Musammat Man Kunwar may have no 
legal claim to the property, but this is 
a matter that will have to be settled 
in the Civil Courts. Again, the Magis- 
trate may have been mistaken in fect 
when he decided that Musammat Man 
Kunwar was in actual physical posses- 
sion of the property. This is a matter 
in which it would hot be proper to 
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interfere in revision, though it may be 
sàid that there is no reason whatever 
for supposing that the Magistrate's order 
is wrong in fact. Proceedings under 
section 145, Criminal Procedure Code, 
are intended to be summary proceedings 
for the prevention of a breach of the 
peace and not elaborate enquiries .into 
question of title. IT, therefore, see no 
reason for passing any orders in revi- 


sion and direct the papers to be 
yeturned. " E 
G. H. Revision disallowed. 





CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 177 or 1923. 
: June 26, 1923. 
Present:—Mr. Justice C. C. Ghose and Mr. 
Justice Cuming. 
KUSHAI MALIK AND OTHERS— 
APPELLANTS , 
. versus 
EMPEROR-RESsPONDENT. . 
* Criminal Procedure Code (Act V of 1898), ss. 285, 
289—-Abduction of married woman by several 
persons-—Her subsequent concealment by them with 
another—J oint trial of all, whether legal. 

On the 25th June, 1922, N., a married woman, was 
abducted by four persons and kept at several places. 
On the 7th July, they took her to the ghat of one K. 
and kept her ina boat. K. was requested by the four 
abductors to make N. a prostitute. The boat was 
taken to the other side of the river when it was 


` met by another man who took N. to his house. . 


"Subsequently she was rescued by her husband and 
filed a petition of complaint: . 

Held, (1) that inasmuch as the offence of abduc- 
tion was a continuing offence, the four abductors 
and K. could be tried together in respect of offences 
committed onthe 7th July, 1922, and on all süb- 
sequent dates thereafter; p. 907, col. 2.) 

. (2) that even in respect of the occurrences before 

the 7th July, 1922, the joint trial of the accused 
` was not illegal, having regard to illustration (b) to 
section 239 of the Criminal Procedure Code. 
{p. 908, col. 1.] 

Criminal appeal from an order of the 
Additional Sessions Judge, Faridpur, 
dated the 92nd February, 1923. 

Mr. M. N. Mookerjee, for the Appellants. 

Mr. Orr, Deputy Legal Remembrancer 
and Mr. B. M. Sen, for the Crown. 

JUDGMEN T.—The appellants before 
asare four in number, and they were 
tried before the learned Bessions Judge 
of Faridpur and a Jury, along with one 
Mokhoda alias Kuti Peshakar, on charges 


under sections 366,368 and 498 of the 


*. 
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Indian Penal Code.. The Jury found the 
four appellants guilty of offences punish- 
able under sections 366 and 498 of. the 
Indian Penal Code, and they. found the 
accused, Mokhoda alias Kuti, guilty of 
offences punishable under sections 366 

and 368 of the Indian Penal Code. The ` 
learned Sessions Judge, agreeing with 
the verdict of the Jury, has sentenced 
the four appellants to undergo rigorous 
imprisonment for three years under 
section 366 of the Indian Penal Code and 
rigorous imprisonment for one year under 
section 498 of the Indian Penal Code; the 


. sentences to run concurrently. 


The case for the prosecution was as 
follows: One Mohomed Jonab Ali mar- 
ried one Najibunnessa in the nika form ' 
at Dacca about 18 months ago. They 
lived together at Doyarampur. On the 
25th June, 1922, the husband was not at 
home, and on the night of that .date, at 
about 12 P. m. Najibunnessa came out of 
her room to answer a call of nature. The 
appellant, Khuda Bux, caught her and 
gagged her mouth from behind. The: 
remaining three appellants dragged her 
to the house ‘of one Tarakhan, and kept 
her there for two days. Then she was 
taken to two different places and was kept 
for several days. Afterwards she was - 
again taken to the house of Tarakhan and 
kept there. On receipt of certain infor- 
mation, the husband came to Tarakhan's 
house on the 7th July, and met the four 
appellants there. He requested Tarakhan 
to release his wife, whereupon an alterca- 
tion ensued. The wife was within a hut 
and she screamed out and requested her 
husband to rescue her. The husband 
was driven away. On the night of the 
7th July, the fourappellants and Tara- 
khan took Najibunnessa to Kuti Pesh- 
akar’s ghat, and Najibunnessa was kept 
ina boat. Kuti Peshakar was requested 
by the four appellants to make Najibun- 
nessa a prostitute, and to have her name 
registered in the register of prostitutes, 
on payment of a reward of Rs. 50. Khuda 
Bux and Kutiremained in the boat and 
the other persons went away. The boat 
went on and reached Kanchanpur on the 
other side of the river Padma, where ‘one 
Gadadhar met the girl and Kuti. They 
were taken to his house, where. the girl 
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was kept for two days. She was removed 
to the house of Jamini Peshakar where 
her husband came and rescued her. She 
was then taken to the house of the local 
zemindar, one Harendra Babu, and she 
made a statement there regarding her 
abduction and confinement, and she men- 
tioned the names of the four appellants. 
She filed a petition of complaint at 
Faridpur. 

: On behalf of the appellants, it has been 
argued that the trial has been vitiated by 
misjoinder of charges, and joint trial of 
offences and of offenders which are not 
sanctioned by Jaw. It is argued that, 
inasmuch as the offences committed by 
the four appellants were complete on the 
25th June, long before the fifth accused, 

"Mokhoda alias Kuti- Peshakar, came on 
the scene, the series of acts on the 25th 
June and on the 7th J uly, 1922, were not 
so connected together as to form the same 
transaction, nor were they committed in 
the same transaction within the meaning 
of sections 235 and 239 ofthe Code of 
Criminal Procedure, and that, therefore, 
the.trial of the five persons, i. e., the four 
appellants and the said Mokhoda. alias 
Kuti, was bad. 

The expression “same transaction”, 
used in sections 235 and 239 of the Cri- 
minal Procedure Code, has been .the 
subject of discussion in numerous cases. 
It has been held in some cases that, if a 
series of acts are so connected together 
by proximity of time, community of cri- 
minal intention and continuity of action 
and purpose, or from the relation of cause 
and effect, as to constitute, in the opinion 
of the Court, one transaction, then the 
accused may be charged with and tried 
at one trial for every offence committed 
in such series of acts,and if more persons 
than one are accused of different offences 
in a series of acts so connected, they 
may be tried together. In other cases 
it has heen held that the word "transac- 


tion” suggests not necessarily proximity ' 


in time so much as continuity of action 
and purpose, i. e., it is not necessary that 
the acts should have been committed all 
-on the same occassion, but it is sufficient 
that, though separated by a distinct 
interval of time, they are closely con- 
nected by continuity of purpose or pro- 
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gressive action towards a single object. 
In accordance with the last ‘mentioned 
view it has been held that, where the ac- 
cusation against all the accused persons 
is that they carried out a single scheme 
by suecessive acts done at intervals, and 
there was a complete unity of project, 


, and the whole series of acts were so link- 


ed together by one motive and design as 
to constitute one transaction within the 
meaning of section 239, a joint trial is 
not only legal but is demanded in the 
interest of public time and convenience. 
In all these cases, however, the founda- 
tion for the procedure is the association 
of two or more persons concurring 
from start to finish to attain the same 
end. 

Now, in.this case it is argued that, 
while there can be no objection to the 
trialofthe four appellants for offences 
under sections 366 and 498 of the Indian 
Penal Code committed on the 25th June, 
1922, there is, however, grave objection 
to the joint trial of the four appellants 
along with the fifth accused in respect of 
the offences committed on the 25th June, 
and on the 7th July, 1922, seeing that the 
5th accused did not at all appear on the 
scene till the 7th July 1922. In other 
words, the contention is that all the five 
persons did not start together for the 
same goal; the four appellants before us, 
no doubt, started for the same goal, put 
the association of the fifth accused with 
the four appellants did not take place 
till the 7th July, 1922. It is, therefore, 
argued that this case is not covered by 
the provisions of sections 235 and 239 of 
the Code of Criminal Procedure, 

On the facts of this particular case, there 
can be no doubt that, inasmuch as the 
offence of abduction is a continuing 
offence, the four appellants and the fifth 
accused could have been tried together 
inrespect of offences committed on the 
7th July, 1922, and on all subsequent 
dates thereafter. The four appellants 
wanted that Najibunnessa should be 
and the fifth accused 
also wanted that Najibunnessa should be 
made a prostitute; therefore, they, were 
rightly tried together for offences’ com- 
mitted on th8 7th J uly, 1922, and on all 
subsequent dates thereafter, The ques- 
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. tion is whether the trial has been vitiated 
by reason of the four appellants being 
4ried together witli the 5th accused in 
respect of the occurrences before the 7th 
July, 1922. Now. illustration (b) to 
. section 239 of the Criminal Procedure 
Code shows that such a trial is permitted 


by the provisions of the law. We do not, 


think, therefore, that the trial in this 
case is bad, and, therefore, we must nega- 
tive the contention urged on behalf of the 
appellants. f 

A small point has been taken, viz., that 
there was no proper cognizance of the 
offence under section 498 of the Indian 
Penal Code. Now, itis unnecessary to 
deal with this matterat length, because, 
for the reasons given by the learned 
Sessions Judge in his charge to the Jury, 
we are of opinion that there is no sub- 
stance in this contention, and this must 
fail also. The result, therefore, is that 
this appeal must be dismissed. | 

K. S, D. Appeal dismissed. 


MADRAS HIGH COURT. 
CRIMINAL Revision Cass No. 563 


oF 1923. : 
CRIMINAL Restvion PETITION No. 448 
or 1923. 


December 6, 1923. 
Present:—Mr. Justice Odgers and 
Mr. Justice Wallace. 

In re THURMAN-—AOCCUSED—PETI- 
fe. Code (Act V of 1898) 
ini rocedure Code 98), 
o GO br, 687 udgment of Honorary Magis- 
trate—Omission to record reasons—Irregularity, if 


„curable. TAN 

Under section 263 (A) of the Criminal Pro- 
cedure Code, Honorary Magistrates are bound to 
record in their judgment reasons for conviction. 


In cases where imprisonment is inflicted, section . 


370 also imposes on them as Presidency Magis- 
trates the same obligation. The omission to do so 
is, however, an irregularity which would be 
cured by section Pets where no prejudice has been 
i to the accused. 

efused tp bris Hussain, TlInd. Cas, 212; 46 M. 
953-17 L. W.18; 44 M. L. J. 84, (1923) A.I. R. 
(M.)185; 32 M, L, T, 100; 24. Cr. L, J. 84, relied 
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Petition, under sections 435 and 439 of ` 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise an 
order of the Court of the Bench Magis- 
trates, George Town, Madras, in Calendar 
Case No. 19813 of 1923, dated the 13th 
August, 1923. i 

Mr. T. S. Ramaswami Aiyar, for the 
Petitioner. . 

The Public Prosecutor, for the Crown. 

ORDER.—I? is clear that no reasons 
have been given in the judgment of the 
Magistrates. This is contrary to section 
263 (h) of the Criminal Procedure Code. 
Honorary Magistrates are constantly 
being reminded of their obligations in 
this respect and we again call their 
attention to the requirements of the 
Code. No statement has been received 
from the Magistrates under section 441, 
Crinünal Procedure Code. Honorary 


‘Magistrates as Presidency Magistrates 


are governed also by section 370 (i) 
in cases where imprisonment is in- 
flicted. The omission of reasons for the 
conviction is, no doubt, an irregularity. 
The-only question is whether the irre- 
gularity has prejudiced the accused; 
In re Dervish Hussain (1), the judgment 


.of one of us (Wallace, J.), it was held 


that a conviction passed without reasons 
when no evidence is recorded is very 
different from a case where as here evi- 
dence is recorded. There is no record 
of any eross-examination.but we are in- 


. formed that accused was not defended 


and there was probably no cross-exami- 
nation atall The conviction is "found 
guilty” and that is, the accused was 
found guilty of assault and also failed 
to show cause against being bound over 
under section 106, Criminal Procedure 
Code. He was found guilty of an assault 
in the public street and we think there 
was no prejudice to the accused by the 
failure of the Magistrates to record a find- 
ing that accused was guilty of a breach 
of the peace. They, no doubt, should 
have done so but the accused had been 
previously bound over, and as soon as 
his previous security expired, he broke 
out again. There is thus an irregularity 

(1) TL Ind. Cas. 212; 46 M. 253; 17 L. W. 18; 4 
M. L. J. 84; (1923) A. I. R. (M) 185; 32 M L. T, 


100; 24 Or, L, J: 84, 


- 
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. . ‘BENODE BEHARI NATH V. EMPEROR. 
"but we hold it is cured as in the former 
case by section 537, Criminal Procedure 
Code, and the‘ criminal revision case is 
dismissed. I REA 
V. N. V. Revision dismissed. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 330 or 1923. 
June 28, 1923. 

Present:—Mr. Justice C, C. Ghose and Mr. 
: Justice. Cuming. : : 
BINODE BEHARI NATH--APPLICAN 
. versus 
. EMPEROR-—RESPONDENT. 
Criminal Procedure Code (Act V of 1898), ss. 110, 
117, 842, 587—Proceedings under Chapter VIII, 
' mature of—Person called on to furnish security, 
whether accused—Omission to examine after close 
of prosecution, effect of. i 
Proceedings under Chapter VIIL of the Crimi- 
nal Procedure Code are ‘inquiries’ and not ‘trials’. 
[p. 910, col. 1.] 
~~ A person proceeded against under Chapter VIII 


is not an ‘accused’ person as the expression is 


used in the Criminal Procedure Code. [p. 910, col. 
9 : 


al hoja Singh v. Queen-Empress, 23 C. 493; 12 
Ind. Deo. (N. 8.) 328, discussed and doubted. 

The provisions of section 342, Criminal Pro- 
cedure Code cannot apply to an inquiry under 
section 117 of the Code. [2bid.] i 

The omission to examine formally a person 
called on to furnish security is an irregularity 
curable by section 537 of'the Code. [p. 911, col. 1.] 

Mazahar Ali v, Emperor, 71 Ind. Cas. 662; (1923) 
A. L R. (O.) 196; 50 C. 223; 36 C. L. J. 417; 27 C. 
W. N. 99; 24 Or. L. J. 198, not applied. 

. Criminal revision from the order of the 
Députy Magistrate, 24-Parganas, dated 
10th March, 1923. | 

Mr. M. N. Mookerjee, for the Petitioner. 

Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. 

JUDGMENT. : 

Ghose, J.—The facts of this case 
haye been set out in the judgment which 
my learned brotheris about to deliver, 
and it is, therefore, unnecessary for me to 
refèr to the same again. J have gone 
through the entire record, and I am satis- 
fied thatthere are no merits whatsoever 
in the petitioner's case. : 

A. point has been taken that, inasmuch 
as the petitioner was not examined under 
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the provisions of section 342 of the Cri- 
minal Procedure Code, such an omission 
has vitiated the entire proceedings. Iam 
not prepared to extend the principle of 
the case of Mazahar Ali v. Emperor (1) 
to inquiries under the provisions of 'sec- 
tion 110. As far asIcan see from the 
record, the petitioner has not been pre- 


: judiced in any way by the omission to 
'examine him under the provisions of 


section 342, and I agree that to send the 
case back in order that the Magistrate 
might formally question him under the 
provisions of section 342 would be a 
farce. I, therefore, think that the present 
Rule should be discharged. 

Cuming, J.—The petitioner in this 
case, one Binode Behari Nath, has been 
ordered to furnish security for his good 
behaviour, under section 110 read with 
section 118 of the Criminal Procedure’ 
Code, by giving a bond himself for 
Rs. 300, with two sureties for Rs. 300 each, 
for two years by the Deputy Magistrate 
at Alipore. As he failed to furnish the 
necessary securities, he has been ordered 
to suffer rigorous imprisonment for two 
years by the Sessions Judge at Alipore 
acting under section 123 of the Criminal 
Procedure Code. 

The Rule has been granted on the 
ground that the petitioner was not ex- 
amined, under section 342 of the Criminal 
Procedure Code, at the close of the case 
for the prosecution and before he was 
called on for his defence. The petitioner 
contends that he is an. accused person, 
that under the provisions of section 117 
of the Criminal Procedure Code, the trial 
should be conducted as a warrant case, 
and that, therefore, he should have been 
examined under section 342 at the close 
of the case for the prosecution and before 
he was called on for his defence. He 
contends, rélying on the case of Mazahar 
Ali v. Emperor (1), that this provision is 
mandatory, ando the trial is bad in law. 
He does not contend that he has been in 
any way prejudiced by the omission. He 
frankly admits he has not, and on the 
facts it is clear he has not. He was 
defended by Pleaders and put in a written" 


(1) 71 Ind. Cas. 662; 50 C. 223; 36 C. L. J. 417; 97 
GW. N. 99; 24 OF. L. J. 198; (1923) A. L R. (C) 
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statement. He contends, however, that 
in view of the case of Mazahar Ali v. 
Emperor (1), the Court should go through 
the form of examining him before he is 
called on for his defence. Now the 
proceeding in which he was called on to 
give security was not a trial. There 
is á distinction between a trial and an 
inquiry. 

“Inquiry” includes every inquiry other 
than a trial conducted by a Magistrate 


or Court under the Criminal Procedure. 


Code, see section 4(k). Now the Code de- 
seribes these proceedings under Chapter 
Villas “inquiries”. All through the Chap- 
ter the expression used is “inquiry”: see 
especially section 117 (2).  - 

When the Code refers to trial it uses 
the word “trial” (see Chapters XX, XXI, 
XXII and XXIII, with special reference 

“to section 241, section 251, section 260, 
section 262 and section 267). It is clear, I 

- think, therfore, that these proceedings 
under Chapter "VIII are “inquiries” and 
not “trials.” . 

The petitioner has contended that the 
person called on to give securities under 
Chapter VIII isan accused person. The 
expression “accused” is nowhere defined 
in the Code. Itis to be noted that no- 
where in Chapter VIII is the person, 
.called on to give securities either under 

. section 106, section 107, section 109 and 
. section 110, referred to as an accused 
person. 

In the Chapters XVIIT, XIX, XX, XXI, 
XXII and XXIII, which deal with trials 
and inquiries preliminary to commitment 
for trial the experssion "accused" is always 
used to denote the person proceeded 
against. Prima facie then a person pro- 
ceeded against under Chapter VIII would 
not appear to be an “accused” person as 
the expression is used in the Criminal 
‘Procedure Code. 


The petitioner would. rely on the case 

of Jhoja Singh v. Queen-Empress (2), 

which followed Queen-Empress v. Mona 

Puna (3). In that case the learned Judges 

held that “accused” meant a person over 

. whom the Magistrate or Court was exercis- 
ing jurisdietion. With great respect to 


(2) 93 ©. 493; 12 Ind. Dee. (v. 3.) 328. 
' (3) 1&B. 001; $ Ind. Dec. (x, s.) 919. 
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the learned Judges, it would seem that 
such an interpretation would lead to 
somewhat startling results: For instance, 
a witness who is compelled by a smmons 
or a warrant to appear before a Court and 


-then give evidence is clearly a person 


over whom the Court is exercising 
jurisdiction, and so a witness would be 
an “accused” person, and no oath could 
be administered to him. Bethat as it 
may, the learned Judges were there con- 
Sidering the question as to whether such 
a person should be considered as an accus- 
ed person for the purpose of section 340, 
and, strictly speaking, they decided no- 
thing more. The ruling cannot be held to 
lay- down that for the purposes of section 
343 a person called on’ to give security 
is an accused person. Looking also at the 
wording of section 342 itself, it would seem 
very doubtful if the expression “accused” 
covers the case of a person called on to give : 
security. Sub-section (3) states that the 
answer he gives may be put in evidence 
against him in any other inquiry into or 
trial for any other offence, and so presup- 
poses that an accused person is a person 
accused of an offence. Offence is defined 
in section 4(0) as an act or omission 
punishable by any law. A person called 
on to give security cannot be said to be 
a person accused of an act or omission 
punishable by law. 

Speaking for myself, I have grave 
doubts whether a person proceeded against 
under Chapter VIII is an accused person. ` 

The petitioner has, however, relied on 
section 117 (2), which provides that, where 
the order requires security for good.be- 
haviour, the inquiry shall,as nearly as 
may be practicable, be conducted in the 
manner prescribed for conducting trials 
and recording evidence in warrant cases, 
except that no charge shall be framed. It 
has been held in the case of Mazahar 


- Ali v. Emperor (2) that in à trial the omis- 


Sion to examine the accused before he is 
called on for his defence is an illegality, 
the provisions of the section 342 being 
mandatory. Without expressing . any 
opinion as to to the correetness or other- 
wise of this ruling, lam not prepared to 


extend its principle to. inquiries under 


section 110. The object of the examina- 
tion of the accused is to give him an, 
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opportunity: of explaining any circum- 
stances which may appearagainst him in 
evidence. Inthe presentcase, the petitioner 
was defended by Pleaders, and he put in 

-a written statement. He himself admits 
that he has not been prejudiced in any 
way by the omission to formally examine 
him. In such circumstances to send back 


the case in-order that the Magistrate might ' 


formally question him would be an elabo- 
rate farce. He would esay, and here I 
speak from experience, that he has no- 
thing to add to his written statement, and 
any attempt to question him would be 
stigmatized as cross-examination. In my 
opinion, the omission to examine formally 
the person called on to furnish security is 
an irregularity ctirable under section 537. 
In the present case, the petitioner admits 
that he has been in no wise prejudiced by 
the omission, and so clearly it cannot be 
said that the omission has caused a failure 
of justice. .I would discharge the Rule. 
$ K.S. D. Rule discharged. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Oriminat Revision No. 64 or 1924, 
uly 22, 1924. 
Present:—Mr. Wazir Hasan, J. C. 
M. MONNAY MIRZA alias HADI 
HASAN KHAN—Accusep— 
ar 


EMPEROR Orosii Parry. 
Criminal Procedure Code (Act V of 1898), s. 
sub-s, 2—Penal Code (Act XLV 
gs. 426, 462—-Accused charged under 


238, 


one section 


and c convicted under another—Procedure, whether 


legal. 

Where a person is originally charged with an 
offence under section 452 of the Penal Code but 
the facts proved establish a case under section 
428 of the Code, a conviction under the latter 
section is justified by the provisions of section 
233, sub-section (2) of the Code of Criminal Pro- 
cedure. | f .. 

‘Criminal application for revision 
against an order of the Fourth Additional 
Sessions J udge, Lucknow, dated the 26th 
February, 1924, preferred against that of 
the Magistrate, First Class, Lucknow, 


dated the 21th December, 1923. 
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Mr. R.I. Bahadurji, for the Applicant. 


The Government Pleader, for the 
Crown. 
JUDGMENT.- The applicant, 


Munnay Mirza alias Hadi Husain Mirza 
has been convicted under section 426 of 
the Indian Penal Code by a First Class 
Magistrate of Lucknow, and sentenced 
toa fine of Rs, 25. Against this convic- 
tion he went in revision to the Court of 
the Fourth Additional Sessions Judge of 
Lucknow but the revision was rejected. 
He has now come to this Court in re- 
vision. Both Courts have held that the 
facts proved establish a case against the 
applicant under section 496 of the 
Indian Penal Code. I am of opinion 
that the conclusion at which the Courts 
below have reached is correct and is 
supported by the evidence on the record. 

The applicant was originally charged 
under section 452 of the Indian Penal 


Code but was convicted, as already 
mentioned, under section 496 of the 
same Code. The learned Counsel for him 


contends that the procedure of the learn- 
ed Magistrate in that behalf was not 
proper and that his client was prejudie- 
ed by that impropriety in the action of 
the learned Magistrate. 

Tam of opinion that the procedure is 
clearly sanctioned by section 238, sub- 
section (2) of the Code of Criminal 
Procedure, nor do Isee any ground for 
holding that the applicant was in any 
way prejudiced. He wanted to establish 
that the house, in respect of the causing 
of mischief to which, he has been con- 
victed was bought by him from the com- 
plainant in answer to the charge under 
section 452 of the Indian Penal Code. 
He gave evidence to that effect. This 
defence was equally open ‘to him as 
against the offence for which he has 
been convicted. The evidence as to the 
matter of the purchase is noticed by 


, the learned Magistrate in his judgment 


and his opinion in regard to that is that 

it does not prove the transaction of pur- 

chase. The learned Judge is also of 

same opinion. Obviously T cannot inter- 

fere in that behalf. . 
The application is, therefore, dismissed, 
G. H. » Application dismissed, 
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CALCUTTA HIGH COURT. 
CnruiNAL Revision No. 305 or 1923. 
April 25, 1923. 
Present:—Mr. Justice C. C. Ghose and 
Mr. Justice Cuming. 

Mr. HALFHIDE-—PxTITIONER 
versus 
Mrs. HALFHIDE-—RzSPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 488 
(3)—Husband adjudged insolvent—Adjudication 
order, effect of-—FaiWure to pay maintenance— 

Husband, whether guilty of wilful neglect.” — 

The fact that a person has been adjudicated 
an insolvent is conclusive, so long as the order 
of adjudication stands, that he is unable'to pay 
his debts; consequently if he- does not pay 
maintenance allowance to his wife he is not 


guilty of wilful neglect within the meaning 


of section 488 (3) of the Criminal Procedure Code. 


Criminal revision against an order of 
the Ghief Presidency Magistrate, Calcutta, 
dated the 7th March, 1923. 


Messrs. P, P. Chatterjee and J. M. 
Mukherji, for the Petitioner. 

Messrs. P. K. Dass and N. N. Mitter, for 
the Opposite Party. 
. JUDGMENT.—We think that this 
Rule must be made absolute. The facts, 
shortly stated, are as follows:—On the 
20th January, 1919, an order was made 
directing the petitioner before us to pay 
asum of Rs. 45 a month as maintenance 
allowance to his wife, who is the opposite 
party. Several warrants were issued for 
.pealization of the money due from the 
husband, but they were returned unexe- 
cuted. In December 1921, the husband 
was arrested, and thereupon the dues 
up to April 1921, were paid. Subse- 
quently à further sum was paid some 
time in June, 1922. The opposite party 
alleged that. the arrears now due amount- 
ed to a sum- of Rs. 870, and she accord- 
ingly prayed forthe issue ofa warrant 
against her husband. An order was 
made on the 8th of February, 1923, for the 
issue ofa warrant against the husband, 
and thereupon the husband appeard be- 
fore the Third Presidency Magistrate, 
Mr. Das Gupta, on the 22nd February, 
1923, . when he represented. that he had 
po means whatsoever to pay the mainten- 
ance to his wife, and that & protection 
order had been issued in his favour, 
under the Insolvency Act, “by the Deputy 
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Commissioner of Darjeeling. The case 


“was adjourned, the husband being let 


out on bail Later on the same day the 
Magistrate recorded an order to the effect 
that, under the circumstances, the hus-. 
band, could not be arrested and could 
not be ordered to furnish bail. The 
record was, however, sent for by the 
Chief Presidency Magistrate, who came 
to the conclusion that section 44 of the 
Insolvency Act was no bar to an order 
under section 488 of the Code of Crimi- 
nal Procedure. The Chief Presidency 
Magistrate thereupon gave time to the . 
husband, till the 7th March, 1923, to pay 
up the arrears of maintenance. 

The petitioner states that, inasmuch 
as he was unable to pay the amount of 
arrears of maintenance, he filed a peti- 
tion for being adjudicated as an insol- 
vent before the Deputy Commissioner 
of Darjeeling on the 9th February, 1923, 
and that in the schedule to his petition 
he entered the name of his wife as a 
ereditor of his. He further states that 
on the 16th February, 1923, the Deputy 
Commissioner of Darjeeling issued a 
protection order in his favour under the 
provisions of the Insolvency Act. The 
petitioner has produced before us a cer- 
tified copy of the order made by the 
Deputy Commissioner of Darjeeling, 
dated the 5th April, 1923, in the insol- 
véncy proceedings from which it ap- 
pears that the petitioner has beén.adju- 
dicated an insolvent under section.27 of 
the insolvency Act, and that it has been 
directed that the order for protection of 
the petitioner against arrest should con- 
tinue to be in force till his discharge, 
which the petitioner was directed to apply 
within six months from the date men- 
tioned above, 

These being the facts, it is impossible 
for us to come to an affirmative conclusion 
that there was wilful neglect on the 
part of the petitioner to pay the arrears 
"of maintenance to his wife within the 
meaning of the words üsed in section 
488 ofthe Code of Oriminal Procedure, 
In our opinion the fact that he has been 
adjudicated an insolvent is conclusive, 
so long as the order of adjudication 
stands, that the petitioner is unable to 
pay his debts, . There is also.the order . 
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of protection. It follows, therefore, that 
the petitioner being unable to pay his 
debts, is not guilty of wilful neglect 
within the meaning of section 488 of the 
Code of Criminal Procedure. 

In this view of the matter, the Rule, 
as we have said, must be made abso- 
lute. The bail-bond of the petitioner 
will, therefore, be cancelled. 


K. S. D. Rule made absolute. 


PATNA HIGH COURT. 
-OrIMINAL Reviston No. 37 or 1924. 
February 18, 1924. 

Present :—Mr. Justice Ross. |, 
MUNSHI MANDER. AND OTHERS 
—PETITIONERS 

"versis JE. 

KARU MANDER-—OprposrTE Parry. 
Criminal Procedure Code (Act V of 1898), ss. 209, 
437~-Case triable by Court of Session-—Inquiry 
by  Magisirate—Jwrisdietion of Magistrate—-Dis- 
charge—Commitment, order | of—Revision—High 

Court, interference by. . 
A Magistrate holding a preliminary enquiry 
nto & case triable by a Court of Session does 
not exceed his jurisdiction if he examines the 


credibility of testimony, and should not commit ` 


a person for trial inthe Sessions Court if he is 
of opinion that notwithstanding direct evidence 
the case is improbable and the evidence unreliable. 
(p. 914, col. 2.] : 

Rash Behari Lal Mandal v. Emperor, 12 C. W. 
N. 117; 6 C. L. J. 760; 6 Cr. L. J. 406, Tinkouri v. 
Emperor, 55 Ind. Cas. 600; 1 P. L. T. 153; 21 Cr. L. 
J. 328, relied on. 

The High Court has full jurisdiction under 
section 437 of the Criminal Procedure Code to 
yevise & commitment order made by a District 
Magistrate on points of law as well as of facts. [ibid.] 

Rash Behari Lal Mandal v. Emperor, 
W. N. 117; 60. L.J. 760; 6 Cr. 1. J. 406, relied 
on. 

Oriminal revision from an order of the 
Distriet Magistrate, Bhagalpur, dated 
the 8th January, 1924. | 

Messrs. Jayaswal, S. M. Gupta, M. L. 
Bannerjit, and M. N. Lal, for the 
Petitioner. 


Mr. G. C. Pal. for the Opposite Party. 


JUDGMENT.—Thisis an applica- 
tion by Munshi Mander and seven others 
f 58 4 


f 
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against an order of the District Magis- 
trate of Bhagalpur, dated the 8th of 
January, 1924, setting aside an order 
passed by the Sub-Divisional Magistrate 
of Madhipura on the 30th of November, 
1922, discharging the petitioners under 
section 209 of the Criminal Procedure 
Code in a case under sections 148 and 
304 of the Indian Penal Code which had 
been brought against them. The Dis- 
trict Magistrate by the order complained 
against has remanded the case to the 
‘Sub-Divisional Magistrate with a direc- 
tion that he should take additional evi- 
dence regarding possession of the dis- 
puted land and commit the case to the 
Court of Session under sections 148 
and 304 of the Indian Penal Code. , 
It appears that on the 13th of July, 
1922, a riot occurred at Mauza Barhaiya 
out of which two counter cases arose, 
information being lodged before the 
Police by both sides on the l4th. One 
case was instituted by Karu Mander, 
the opposite party to the present applica- 
ton against Munshi Mander and other 
petitioners, and the othercase was brought 
by one Ramphal Gangota against Ram- 
kishun Singh and others. Karu Mander's 
information was first investigated with 
the result that the accused ^ in his 
case were discharged on the 30th of 
November, 1922. An application was 
then made on behalf of INaru’ Mandar 
to the District Magistrate of Bhagalpur 
against the order of discharge and that 
applieation was rejected on the 6th of 
January, 1923. Karu Mander then made 
an application to the High Court where 
it was held that the Magistrate was 
right in refusing to interfere at that 
stage; and it was observed that after 
the case which: was then proceeding 
had been tried, the question of reviy- 
ing the present case could, if necessary, 


-be taken up. There the matter rested 


until after the disposal of the counter 
case which ended in the acquittal of 
the accused on the 8th of October, 
1923. On the 17th of November, the 
District Magistrate was again moved, 


against ‘the order of discharge in 
Karu Manders case with the result 
that he pagsed the order now 


under consideration. His grounds for 
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this order are that “the accused in the 
counter case having been acquitted and 
it having emerged from that trial 
that there is evidence to show that 
Karu Mander wasin possession of the 
disputed land, that the removal of the 
crops was the occasion of the rict 
and that the riot occurred in the neigh- 
bourhood of the dispused 
appears to me that there is a prima 
facie case against Munshi Mander’ and 
others." 

The learned Counsel for the  peti- 
tioners contended that the District 
Magistrate had no jurisdiction to pass the 
order because he had already passed an 
order refusing to interfere with the dis- 
charge of the petitioners; also that he 
had no jurisdiction to direct the Sub- 
Divisional Magistrate to take further 
evidence and commit the case to the 
Court of Session. He could either 
make or direct a futher enquiry ororder 
-a commitment for trial, but he could 
not do both; and while ordering the 
Magistrate to take further evidence, he 
at the same time fettered his discre- 
tion. Further it was contended that 
the whole case had been before the 
Court, that the witnesses for the pro- 
secution had been fully examined and 
cross-examined and their evidence bad 
been exhaustively dealt with by the Sub- 
Divisional Magistrate; and there was no 
ground for directing a commitment. 

Ido not propose to discuss the ques- 
tion of jurisdiction although it is not 
clear to my mind how, after the Magis- 
trate, had once refused an applica- 
tion against an order of discharge, he 
“could subsequently grant it. The form 
of the order does not appear to be 
proper, but the prinċipal objection is 
on the merits of the case. The learned 
Vakil for the opposite party relied upon 
the decision in Sheobux Ham v. Emperor 
(1) and contended that the test, for 
a commitment was laid down in that 
case; and that judged by this test there 
ought to bea commitment in the pre- 
sent case. It was argued that the Com- 
mitting Magistrate could only sift the 
evidence with a view jo'seeing whether 


. (0 9 0, W. N. 820; 2 Cr, L d, 984, 
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a prima facie case was made out or not, 
and not to judge guilt or innocence. 
Now the question that was under 
consideration in- SheobuatRam’s case (1) 
was whether there was any evidence on 
which to go to a Jury. If there was none, 
then that was a grouud of law on which 
a commitment could be quashed. The 
question in the present case is entirely 
different; it js whether on the evi- 
dence recorded by the Magistrate a 
commitment should be ordered and 
whether the commitment which has 
been ordered under section 437 of the 
new Criminal Procedure Code should 


stand. This was precisely the question 


which arose in Rash Behari Lal Mandal 
v. Emperor (2) where it was held that 
"the High Court has full jurisdietion 
under section 437 of the Criminal Pro- 
cedure Code to revise.a commitment 
order made under section 436 on points 
of law as well as of facts.” The learn- 
ed Judges there observed as ` follows: 
"The District Magistrate has based his 
conclusion on the assumption of the 
truthfulness of the witnesses for the 
purposes of the preliminary enquiry before 
commitment, but in dealing with the 
evidence he had to consider whether a 
prima facie case had been made out 
and to perform in the position of an 
Appellate Court as nearly the same 
duties as the Magistrate who had held 
the preliminary enquiry. It has.been 
repeatedly held by the Superior 
Courts in India that the Magistrate 
holding a preliminary enquiry would not 
exceed his jurisdiction if he examines 
the credibility of testimony and should, 
not commit a person for trial in the . 
Sessions Court if he be of opinion that 
notwithstanding direct evidence the 
case is improbable and the evidence 
unreliable.” This decision was follow- 
ed in Tinkouri v. Emperor (38). 

Briefly Karu Mander’s complaint was 
that he was in possession of 26 bighas 
of land partly on his own behalf and 
partly through bataidars, and that the 
accused had come to this land and loot- 


(2) 12 0. W. N.117; 6C.L. J. 760; 6-0r. L. J, 
406. > 


(3) 55 Ind. Cas. 600; 1 P. L. T. 153; 21 Or L.J, 
aoa 
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ed the makdai; the counter case was 
that the riot had taken place not on this 
land but ata Kamat house some dis- 
tance off. Before the learned Sub-Divi- 
Sional Magistrate, the prosecution wit- 
nesses were cross-examined and in his 
judgment their evidence was dealt with 
with the utmost care and fullness. It 
was found that the  bataidars were 
fictitious; and on thé evidence, as present- 
ed to the Magistrate, it would -be diffi- 
cult to arrive at any other conclusion. 
The Magistrate also came to a finding 
adverse to Karu Mander's possession 
of the land itself. He also found the 
evidence of the looting of the crop 
unreliable and the statements of the wit- 
“nesses às to the details of the occur- 
_rence materially different from their 
statemenis before the Police. 
that the evidence before the police show- 
ed'signs of an occurrence at the Kamat 
house and on the field close to it, and 
not on tbe field alleged by Karu Mander 
as the place of occurrence. He also 
gave weight to the fact that'the pro- 
secution had refused to prove a dying 
declaration or to examine the Doctor 
who had recorded it or the attesting 
. witnesses who were present in Court. 
He commented unfavorably on the 
fact that four important witnesses were 
not called by the prosecution which 
had applied to the Court to examine 
them as Court witnesses. When this 
was refused, one of the witnesses was 


examined by the. prosecution and his, 


` evidence ‘supported the defence. Now 
it seems to me that the Magistrate has 
given sound and sufficient reasons for 
not committing the aecused for trial, 
and I can find nothing in the judgment 
or the ‘charge to the Jury’ of the learn- 
‘ed Sessions Judge in trying the eoun- 
ter case, which affects his order- So 
far as-the opinion of the learned Judge 
is concerned, it seems to have been 
that. the scene of occurrence was not the 
field alleged by Karu Mander but the 
neighbourhood of the Kamat house. 
The fact that Karu Mander may have 
‘been in possession of some part ofthe 
land which he alleged to be the scene 
of occurrence has no material bearing 
on the question, and the fact that the 
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accused in the counter case were given 
the benefit of the doubt is in itself 
no reason forinterfering with the order 
ofdischarge. The Sub-Divisional Magis- 
trate went into the case with great care 
and his arguments which, in my opinion, 
commit, 
havein no way been met in the order 
under consideration. . 

ln my opinion, this is nota case in 
which a prima facie case has been made 
oui. I would, therefore, set aside the 
order of the District Magistrate and res- 
tore the order of the Sub-Divisional 
Magistrate discharging .the petitioners 
and quash further proceedings. 

Z. K. Order setaside. 


CALCUTTA HIGH COURT. 

' ČRIMINAL Revisron No. 1113 or 1923. 
February 8, 1924. 
Present:—My. Justice Greaves and 
Mr. Justice Panton. 
BACHAI KALWAR-—PETITIONXER 
versus 
JAMUNA KALWARIN--OprostTE 


"a Parry. 

Criminal Procedure Code (Act V of 1898), ss. 112, 
488—Proceedings for maintenance—Accused giving 
evidence on his own behalf —Examination, whether 
necessary. 

Where a person gives evidence on his own 
behalf in proceedings under section 488 of the 
Criminal Procedure Code; it is not neosssary to 
examine him under section 342 of the Code and 
the proceedings are not vitiated by ihe omis- 
sion of the Magistrate to do so. 

Babu Probodh Chandra Chatlerjee, tor 
the Opposite Party.—This Rule cannot be 
made absolute. The wife is willing to 
reside with the husband but the husband 
won't have her. She is willing to reside 
with her mother in Calcutta bul to that 
the husband does not consent. He 
wants her to remain in her mother’s 


native village, where she must live alone. 


This she cannot do. She cannot remain 
alone and unprotected in a village. Latvis 
that mere adultery is sufficient to entitle 
the wife td remain apart. See Ganta- 
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palli Appalama v. Gantapalli Yellayya, 
(1). The mere apprehension of violence is 
sufficient. Actual violence need not be 
committed : Matangini Dasi v. Jogendra. 
Chander Mullick (2). See section 488 
clause (7), Criminal Procedure Cede. 
Section 342, Criminal Procedure Code, 
could not apply. If he were an accused 
person he could not be examined on oath. 
He could only be asked a few questions. 
' Here he has been elaborately examined. 
This was more than he.could have under 
section 342, Criminal Procedure Code. 

. Mr. Charles Bagram, (with him Babu 
Debiprosad Dutta), for the Petitioner— 
The husband is herein referred as an 
accused person. He is called an accused 
person in the old Code. The proceed- 


ings under section 488 are called criminal . 


proceedings or qguasi-eriminal proceed- 
ings. The charge was not intended to 
change the status of the accused person. 
The “Magistrate can attach his property 
or person, if he disobeys Court's order. 
Section 340, Criminal Procedure Code, 
gives a definition of the accused person. 
Accused person for all purposes is one 
over whom the Magistrate is exercising 
his jurisdiction. Section 342 applies. 
JUDGMENT.—On the merits this 
Rule clearly cannot succeed. The Hono- 
vary Presidency Magistrate has directed 
the petitioner Bachai Kulwar to pay Rs. 50 


a month for the maintenance of his wife. 


lt appears that the petitioner is living 
with a mistress and ibat herefused to 
allow his wife to live with him. She 
is perfectly willing to do so and she 
asks that she may be allowed to live, 
if not with her husband, at any rate in 
a house near his. The husband does 
not accede to this, but offers two alterna- 
tives (1) to live with his brother in their 
native village at Jaunpur, (2) to live 
with her mother at Arsian. So far as 
the living with his brother is concerned, 
upon the facts placed before the Magis- 
trate the offer is clearly an unreasonable 
one, for the wife alleges and the Magis- 
trate accepts her story that when she 


(1) 20 M. 470; 2 Weir 643; TM. L. J. 303; 7 Ind. 
Dec (N. s.) 333 (F. 


B. 
(2 19 Q. 84; 9 Ind. Doc. x. s) 502, 
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was previously living with his brother, 
she was ill-treated by. him. 

“The second alternative is also clearly 
unredsonable for it appears that the wife's 
mother lives the greater part of the year 
not in her native village at Arsian, but 
in Caleutta where she-is unable to have 
the daughter living with her. In the 
circumstances, the order of the Magis- 
trate directing the accused to pay Rs. 50 
a month for maiatenance to his wife is 
undoubtedly a reasonable order. 

So far as the amount is concerned, the 
Magistrate has come to the conclusion 
upon the facts and evidence before him 
that the accused comes of a well-to-do 
family and that he can afford to pay this 
amount. 

Then it is said that'at any rate the 
matter must go back to the Magistrate 
as the accused has not been examined 
under the provisions of section 349 of 
the Code of Criminal Procedure.’ It 
appears that the accused as opposite 
party gave evidence in the proceedings 
on his own behalf on the 5th Septem- 
ber of last year. At that time the new 
Code of Criminal Procedure was in force 
and from section 488 of the new Code, 
sub-clause (7), providing that the accused 
may tender himself as a witness, is 
omitted. lt is, therefore, said that the 
opposite party could not have given evi- 
dence in the proceedings as he was an 
accused person and was not an admis- 
sible witness in the case of this nature. 
It appears that in -sub-clauses (7) and 
(9) ot the old Code reference was made 
to an opposite party in the proceedings 
under that section as being the accus- 
ed. But sub-clause (7) has been omitted 
and under sub-clause (9), the opposite 
party is no longer described as an accused, 
but as “a person". It may well be that 
the Legislature in making the amend- 
ment has intended that the opposite 
party in such proceedings should no 
longer be looked upon as an accused 
person and if this is so, there is no reason 
that he should not give evidence on 
his own behalf. Whether this is so or 
not we do not know and we do not 
think that it is not necessary for us to 
decide this point in these proceedings 
because we think that having regard 
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to the fact that-the accused gave evidence 
on his own behalf in these procedings, 
it will be futile to direct that the matter 
should go back to the Magistrate in 
order that he may be examined under 


section 342, Whether looked upon from- l 


this point of view or looked upon from 

the other point of view to which we have 

referred, it seems to us that there is 

nothing inthe point raised with regard 

to the examination under section 342 and 
. we accordingly discharge the Rule. 


K. 8: D. Rule discharged. 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
(CRIMINAL Revision No. 22 or 1923. 
March 6, 1923. 

Present :—Mr. Dalal, A. J. O. >. 
PARBHU DAYAL-—AcoUSED— 
. APPLICANT 
versus 
EMPEROR-—CoMPLAINANT—OPPOSITE 
NI Parry. | 
Railways Act (IX of 1890), s. 101, conviction 
under—Breach of rule—Safety of passenger's. 
`- "To support a conviction under section 101 of the 
Railways Act, it is not enough to prove that 
the accused was guilty of a breach ofa rule; if is 
< necessary further to prove that the breach of the 
rule by the accused endangered the safety of pas- 
sengers. {p. 918, col. 1.] | 
Criminal revision from an order of 
Sessions Judge, Sitapur, dated the 12th 
February, 1923. 
Messrs: A. P. Sen and Niranjan Lal 
Tandon, for the Applicant. 


The Government Pleader, for the 
^ Crown. : 
JUDGMENT.—The difficulty in 


deciding this case arises from the fact 
that a very serious accident occurred 
at the Railway Station of Gola Gokaran 
Nath. The diagram given below will 
, how the stations on either side and 


. 


| 
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The next station to the east on the 
Lucknow side is that of Razaganj and 
to the west on the Bareilly side that 
of Kukra. The accident occurred at 
about 3-ll 4. M. on 26th July last while 
the applicant Parbhu Dayal was in 
charge of the station. He was Assistant 
Station Master on night duty at the 
time. The accident oceurred when a 
large number of passengers crossed the 
rail to board the train from the direction 
of Razaganj and the train from Kukra 
eame in at the same time and killel 
four passengers and injured others. ‘The 
train coming from the direction of 
Razaganj is known as 8&Down, while 
the one from Kukra which caused 
the accident is known as ` 7-Up. 
When two trains arrive simultaneously 
at a particular station the officer in 
charge of the station is to decide which 
he will admit on the platform side and 
which on the other side. It appears 
that at Gola Gokaran Nath there is only 
one platform with two lines, one along 
side of the platform and the other on . 
the other side of the platform line. 

The trains left the two stations almost 
simultaneously and the distance between 
them and Gola Gokaran Nath is about 
the same, the station being 7 miles from 
Razaganj and 6j; miles from Kukra. Tt 


.appears that the accused expected the 


7-Up to arrive first and decided to run it 
by the side of the platform and the 
8-Down consequently on the other side. 
The acctised was convicted by a 
Magistrate of the Kheri District of an 
offence under section 101 in that while 
on duty he endangered the safety of 
Railway passengers by disobeying a 
General Rule 247 (VII) made by the 
Company and sanctioned, published and" 
notified as required by the Railways Act 
IX of 1890. The learned Magistrate has 
framed the charge with great care, 
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I take it that it was incumbent’ on 
the prosecution before it could obtain a 
conviction to prove (1) that the accused 
committed a breach of the rule and (2) 
that he endangered the safety of passen- 
gers thereby. The rule that the accused 
is believed to have broken is that when 
two trains aye expected to cross at a 
station, the Station Master must admit 
one train first and after that train has 
come to a stand-still he must lower the 
signals to adrnit the other train. Tn the 
present vase, 8- 


rule by lowering the signal for 7-Up, 
before 8-Down had come to a stand-still. 


Both the Courts have admitted the con-. 


flicting nature of the evidence on the 


subject t and the learned Sessions Judge 


has further stated that the Committee of 


inquiry which investigated the matter- 


prior to the accused’s prosecution came 
to the conclusion that the accused 
did, lower the signal for 7-Up to 
‘come in. The language of this 
conclusion is. far from conclusive. The 
accused's learned Counsel Mr. Sen has 
read to me a portion of the report of 
the ‘Committee from which it would 
‘ appear that this conclusion was arrived 
at by way of giving the benefit of the 
doubt to the driver of 7-Up. He would 
have been criminally liable if he had 
entered the station against the home 
signal. 
of. 7-Up was better entitled to the benefit 
of the doubt than the accused. Any 
way, the inquiry is conclusive in the 
matter. Of all the witnesses relied upon 
hy First Court the only witness who can 
be ealled independent is the driver of 
d3-Down, Zamin Ali (P. W. No. 3). He, how- 
ever, deposed that the signal was lowered 
as he was entering the station while other 
witnesses deposed that it was lowered 
many minutes beforehand. Himmat Ali 
and Mulchand driver and Guard of 7- Up, 


Gur Prasad pointsman at the distance 


signal towards Kukra are interested 
witnesses and the constable Abdul Latif 
eappears to be on bad terms with the 
accused. This witness Abdul Latif 
. denied during the trial evidence which 
he had given before the Committee of 
inquiry "and which was favourable to 


Down was admitted first, 
and it is said that the accused broke the 


It is not clear why the driver: 
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the accused. Rashid Khanimentioned by 
the First Court as a witness who support- 
ed the lowering of the home signal for - 
7-Up does not appear to have made any 
statement on the subject; he was engaged 
in receiving 8-Down. As a rule this 
Jourt accepts concurrent findings of 
subordinate Courts when an accused 
person comes here in revision, but in 
the present cage both Courts have 
recorded hesitating findings. The learn- 
ed Magistrate who has "examined the 
evidence with much’ care finally: says: 


'that he was inclined to hold against the 


accused. The learned Sessions Judge 
also records his findings in words of 
doubt. He says: “The evidence is not 
entirely consistent on this point, but on 
the whole I see no reason to differ from 
the Magistrate's finding that the signals 
for the "rain from Bareilly were in fact 
lowered," Whatever the gravity of the 
accident may be Parbhu Dayal as an 
accused person is entitled to have the 
evidence against him weighed as in any 
other ease. In my opinion it is not 
eonelusively proved ‘against him that 


he lowered the 7-Up home signal and M 


that the 7-Up did not enter the Station 
in disregard of that signal. 

Going a step further, a mere breach 
rule is not sufficient to support a 
under section 101 of the 
Both the lower Courts 
misunderstood the defence as one of 
contributorv negligence. 'The defence 
really was that the breach of rule did 
not endanger the safety of passengers. 
In the ordinary course passengers board 
a train when it is brought along side 
the platform and ,those who ‘desired to 


of 
conviction 
Railways Act. 


_travel by the 8-Down would have entered 


it when the train had been brought 
along the platform after the departure 
of 7-Up. Even supposing the. accused 
had followed the rules to the letter and ., 
admitted 7-Up after the 8-Down stopped, 
the accident would not have Peen pre- 
vented because the ‘passengers, contrary 
to rules, * spread themselves over the 
platform line in their desire to board the 
8-Down. before it had been brought on 
to the platform side. It was not the 
only act of the passengers out of the 
common. , Another act of theirs has nof. 


. b Li 
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been discussed by the lower Courts. It 
appears that the time had not arrived 
for admitting them on the platform and 
they actually jumped over or scaled 
over the partition railing to come on to 
the platform from outside. When a 
large crowd of passengers. is collected 
on the platform it would be right: ^to 
presume against the accused that: these 
' passengers would make a rush for the 
8-Down before it was brought on- Along 
the side of the platform. In the present 
case, however, the passengers had not 
even been admitted to the platform, dnd 
Ido not think that the accused’s know- 
ledge ought to be presumed, when he.is 
being criminally charged, that the pas- 
sengers would hreak. through the barrier 
and rush on to the line. There was 
another fact still; the speed of the 7-Up 
was in excess of the 10 miles per ‘hour 
enjoyed by rule 74 when entering a 
station. This fact also is to be viewed 
not only from the point of contri- 
butory negligence but to weigh the 
accused’s responsibility and his know- 
ledge as to the danger of passengers. 
` Ido not think it could be said that the 
breach of this particular rule endangered 
.the safety of passengers. 

Iset aside the conviction and sentence 
and order the fine, if paid, to be refunded. 


Order shall issue, for the  prisoner's 
release. 
- Z, K, Conviction set aside. 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 696 or 1923. 

. February 20, 1924. 
Present:—Mr. Justice Greaves and 
Mr. Justice Panton. 
BAHERUDDY SIKDAR—APPELLANT 
"persius 
EMPEROR -—RzsPONDENT. 
Criminal Procedure Code (Act V of 1898), ss. 476, 
470A—Penal Code (Act XLV of 1880), s. 193-- 
Complaint of perjur y—Evidence to show offence 
committed in relation to proceeding in Court, 
absence of. ` i 
A complaint 


under s:ction 476A of the 


Criminal Procedure Code for the prosecution ofa _ 


à . 
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these documents as forgeries. 


section 476A of the 
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person for an offence under ssetion 193 of the 
Panal Code. should not be made where there is 
nothing to suggest that the accus:d committed 
the offence complained of in orin relation toa 
proceeding in aay Court. [p. 920, col. 2.] 

Appeal against an order of the 
learned Sessions Judge, Backergunje. ' 

FACTS.—Sheikh Salimuddi and 
Sheikh  .Alimuddi, brothers of the 
appellant, were tr ied before the Assistant 
Sessions Judge of Barisal for forcibly 
cutting and ‘taking away paddy from 
the field of the “complainant Sheikh 
causing grievous hurt. The 
defence was that the disputed land. 
belonged to the appellant Baheruddy , 
and one kubuliyat, one mortgage-hond 
purported to have been executed by 
Baheruddy in favour of the complainant, 
and two dakhilas purported to have 
been granted by the complainant in 
favour of the appellant Baheruddy were 
exhibited. The prosecution challenged 
The Jum 
found the accused guilty and they were 
convicted. Complainant applied for the 
prosecution of the appellant Baheruddy 
for forgery but the learned Sub- Divi- 
sional “Magistrate held that the case 
could not proceed ‘without sanction. 
Thereupon the complainant applied for 
sanction against the appellant Baher- 
uddy before the learned Assistant, 
Sessions Judge who issued notice but 
in the meantime the learned Assistant 
Sessions Judge having been transferred 
the learned Sessions Judge granted 
sanction and made the complaint under 
new Criminal 
Procedure Code. The appellant was 
neither a party nor a witness in the 
ease tried by the learned Assistant 
Sessions Judge. 

ARGU MENTS.—Babu Jatindra 
Nath Sanyal, for the appellant:—The 
learned District Judge had no jurisdiction 
to make complaint against the appellant 


“who was neither a party nor a witness in 


the case before the learned Assistant Ses- 
sions Judge. Whatever might have 
been the law under the old Code, under 
the new Code the law is quite clear 
and the appellant could not be said to 
have committed any offence in or in 
relation to a proceeding before the 
learned Assistant Sessions Judge as 


1 
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contemplated by section 476, Criminal 
Procedure Code. Under’ -the old Code 
also complaint could not be made 
against any person who was neither a 
party nor witness. [See In ve Kallaru 
Ramalingam (1) though there might be 
some cases in which a contrary view 
was taken. The, section should he 
strictly construed, see Jadunandan Sing gh 
v. Emperor (2). A gain the offence alleged 
to have been committed will not come 


‘within section 193, Indian Penal Code, 


for it cannot be said that the appel- 
lant fabricated these documents for 
the purpose of using them in a Court of 
Law. À 

Mr. Khondkar, for the Crown (with 
Babus Suresh Chander Taluqdar, and 
Babu Mohendra Kumar Ghosh, for 
the Complainant) :—It is: not neces- 
sary that the person against whom a 
complaint is made under section 476 
should be either a party or a witness 
to the proceeding in relation to which 
the offence is committed. The require- 
ments of the law willbe satisfied if the 
commission of the offence is brought to 
the notice of the Oourt in or in rela- 
tion to a proceeding in that Court. 
See Akhil Chandra Sen wv. Queen-Em- 
press (3). 

The appellant fabricated these docu- 
ments for the purpose of using them in 
a Court, of Law to prove his title and the 
documents were actually used bé€fore 
a Court of Law. Therefore, section 193, 
Indian Penal Code, will apply. 

JUDGMENT. 

Panton, J.—This is an appeal 
undet section 476B of the Code of 
Miminal Procedure against an order of 
the learned Sessions `J udge of Baker- 
ganj, dated`the 24th of September, 1923, 
in which he made a complaint to the 
District Magistrate of an offence under 
section 193 of the Indian Penal Code, 
and any other appropriate» sections, 
alleged to have been committed by the 
present petitioner ` Baheruddy Sikdar in 
relation to a trial before the Assistant 


(1) 31 Ind. Cas. 653; 40 M. 100; 18M. L. T. 488; 
2 1. W. 1135; 16 Cr. L. J. 797. 
2) 4 Ind. Cas. 710; 37 C. 250; 10 C. L. J. 564; 14 
oW. D. 339; 11 Cr. L. J. 37. 
(3) 22 C. 1^04; 11 Ind. Dec. (x. s. 607. 
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Sessions Judge .of Bakerganj. These 
offences are said to have been com- 
mitted in respect of certain documents 
which were filed by the defence in the’ 


` trial before the Assistant Sessions Judge. 


They. are a kabuliyat, a mortgage-bond 
and some other documents. 

Various grounds’ have been urged 
before us for holding that the order of 
the learned.Sessions Judge was not in 
accordance with Jaw. It is, however, 
unnecessary to go into all the points 
raised by the learned Vakil for the 
appellant because we think” that the 
appeal must succeed upon one single 
ground and that is that there is. no 
ground for supposing that Baheruddy 
committed any offence of the nature 
referred to in section 476 in or in rela- 
tion to a-proceeding im any Court. It 
may possibly ‘be the case, but as to 
this we express no opinion, that Baher- 
uddy forged these documents, but 
there is nothing at present before us 
nor was there anything before the 
learned Judge, so far as I can see, to 
suggest that he did so for the purpose 
of using them in the Court of the Assist- 
ant Sessions Judge, nor is there any- 
thing to show that it was he who used 
these documents in that Court. In the 
circumstances, we think that the appcal 
must succeed and that the order of the 
learned Sessions Judge must be set 
aside and his complaint withdrawn. 

Greaves, J.—1 agree. 

ZAK: Appeal allowed, 


MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 573 
oF 1928. 
Crnnwan Revision PETITION No. 455 
oF 1923. 
March 20, 1924. 
Iwesent:—Mr. Justice Venkatasubba hao. 
. In ve KUPPA REDDIAR AND OTHERS—- 


ACCUSED— PETITIONERS: ‘ 
Peral Cede (Act SEV of 1860), s 342— C: imina} 


D 
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Procedure Code (Act V of 1898), s. 106—Conviction 
for wrongful confinenient—Security to keep peace 
—Offence, if involves breach of peace—‘Other 
offence", meaning of—Actual breach of peace, 
necessity of. . 

The words “other offence” in section 106 of 
the Criminal Procedure Code are ejusdem generis 
with ths offences against public tranquility and 
of assault mentioned therein. [p. 921, col. 1.] 

‘The section applies whenever the offence with 
which the accused is charged amounts to or 
constitutes a breach of the peace, in other words, 
when breach of peace is a component part or an 
ingredient of the offence. It ig unnecessary that 
there must actually ensue a breach of the peace. 


[ibid] 

d determining whether an offence comes 
within the section or not, the facts constituting 
the offence must be looked to in each case. [p. 922, 
col. 1.] i 

Where the accused dragged the complainant 
into a cocoanut garden and forcibly tied his 
hands and they were convicted for wrongful con- 
finement : a 

‘Held, that though the offence of wrongful con- 
fincment per se does not involve a breach of the 
peace, still in the above case the offence as proved 
did involvea breach of the peace and the accused 
were properly directed to keep the peace under 
section 106 of the Criminal Procedure Code. [ibid.) 

Inve Tirumal Reddy, 76 Ind. Cas. 966; 30 M. 
L. T. 248; (1923) A. I. R. (M.) 133; 25 Cr. L. J. 294, 
dissented from . 

Ramaswami T'àevan v. Emperor, 72 Ind. Gas. 615; 
4t M. L. J. 485; 17 L. W. 499; (1923) M.. W. N. 314; 
32 M. L. T. 297; (1923) A. I. R. (M) 618; 24 Cr. L.J. 
655, followed. . i ^ 
. Petition, under sections 435 and 439. of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
judgment of the Court of the Assistant 
First Class Magistrate, Tinnevelly in C. 

. C. No. 5 of 1923. . 

Mr. C. Navasimha Chariar, for the Peti- 
lioners. 

The Public Prosecutor, for the Crown. 

ORDER.—The petitioners were con- 
victed of an offence under section 342 
of the Indian Penal Code, namely, that 
of wrongful confinement. What the ac- 
cused actually did is described in the 
following words by the lower Court: 
“Accused No. 2 and accused No. 4...... 
dragged him (the complainant) towards 


accused No. 1, his hands were tied...... ; 


M" 


rS Again, "He............... testifies that 
accused Nos. 2 and 4.?....beat P. W. No. 1 
at the instance of accused No. 1 and 
then tied his hands and.pushed him 
westwards. D. W. No. 3 testified to the 
use of violence." . 
The Magistrate made an order under 
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section 106 of the Criminal Procedure 
Code directing each of the accused to 
execute a bond with sureties for keep- 
ing the peace during a period of twelve 
months. : 

On behalf of the petitioners, it has 
been contended that the order direct- 
ing the accused to keep the peace was 
improperly made «s the .offence in res- 
pect of which the accused were convicted 
does not involve breach of the peace. 

Section 106 so far as it is material for 
the present purpose runs thus :— 

“ Whenever any person accused of any 
offence punishable under Chapter VIII 
of the Indian Penal Code (Chapter VIII 
deals with offences against public tran- 
quility, ...... or of assault or other offence 
involving a breach of the peace...... )is 
convicted of such offence before a High 
Court. ` 
_ And such Court is of opinion that it 
1s necessary to require such a person to 
executé a bond for keeping the peace. 

Such Court may, at the time of passing 
sentence, on such person, order him to ex- 
ecute a bond......... 7 

This section, in my opinion, implies that 
offences against public tranquility 
and of assault involve a breach 
ofthe peace. If nothing more is proved 
than that one of these offences has been 
committed, the section applies. Then 
the next question is what do the 
words “other offence" mean? In my 
opinion, the offences intended are those 
ejusdem. generis with the offences against 
publie tranquility and of assault which 
are mentioned in the section. Under the 
section the offence must involve a breach 
ofthe peace. These words must receive 
their ordinary and natural meaning. A 
thing is involved in another when it is 
necessarily included in or implied in it, 
In “assault” breach of the peace enters 
as a necessary element. It is an ingre- 
dient of the dffence. In my opinion the 
section applies when the offence amounis 


‘to or constitutes a breach of the peace, 


in other words, when breach of the peace 
1s a component part or an ingredient of 
the offence. The very fact that a man 
commits rioting or assault constitutes a 
disorder, a disturbance of the King's 
peace, the generdl peace of the realm, The 


. -confinement are present. 
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words "breach of the peace” in the sec- 
tion are the antethesis of the other set 
of words also occurring in the section 
“keeping the peace.” The words “keep- 
ing the. peace” connote preservation of 
the public peace and are the direct oppo- 
site of the words “breaking the peace.” 


In my' view, therefore, the question 


to be answered in each case is: Does the 
offence brought home to the individual 
necessarily include or imply a breach of 
the peace or, dóes it constitute or amount 
to a breach of the peace? Ifit does the 
section applies. 

lam not-prepared to accept the con- 
struction plaeed upon the words in some 


of the cases cited at the bar, namely, that - 


apart from the offence there must ensue 
a, breach of the peace. If the Legislature 
had intended to lay down a rule of that 
kind, entirely different words would have 
been used. It would then have said “any 
person accused of any offence punishable 
under Chapter VIII or of assault or other 
offence when the commission of such 
offence leads ta a breach of the peace.” 
In my opinion it is of the essence of 
the offence of which the offender is found 


guilty that he necessarily has also broken - 


the peace. ‘ 

Then the next question is :—Is it intend- 
ed by the section that each of the 
offences described in the Indian Penal 
Code should fall under the category of 
either.“ offences involving a breach of 
the peace” or offences of the opposite 
description. I do not think this is either 
desirable or possible. The facts consti- 
tuting an offence must be looked at for 

. determining whéther the offence comes 
within the section or nob. The present 
case is in point and strikingly illustrates 
what I mean. Wrongful confinement 
perse is not an offence involving a 
breach of the peace. If for example a 
person happens to be in a room in his 
own house and another, by locking the 
room on the outside, confines the person 
, within the room and makes egress 
impossible, all the elements necessary 
for. constituting the offence of wrongful 

But this in- 

volves no breach of the peace but on 
the contrary if, as has happened in the 
present case, the offender in a cocoanut 
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garden using violence seizes another and 
ties his hand, I am clearly of opinion 


that the offence as proved does involve a 


breach of the peace. 
Several authorities were cited, but I do 
not think that any useful purpose will be 


' served by my discussing the various 


conflicting rulings bearing on the sub- 
ject and opposite and different inter- 
pretations ` placed upon the words in the 
section, but, however, I would add that 


I follow Ramaswami Thevan v, Emperor, 


(1) a decision of Spencer, J., and that 
I respectfully dissent from Iv ve Tirumal 
Reddi (2) decided by Kumaraswami 
Sastriar, J. : 

The order, therefore, directing the ac- 
cused to execute a bond for keeping the 
peace was rightly made. 

As regards the merits of the case some 
points were urged before me, but I am 
nof prepared to uphold any of the con- 
tentions and in the result the criminal 
revision case fails and is dismissed. 

V. N. Y. Revision dismissed. 

(J) 72 Ind. Cas. 615; 44 M. L. J. 485; 17 L.W, 
499; (1993) M. W. N. 314; 39 M. L, T. 297; (1923) A. 
I. R. (M) 618; 24 Cr. L. J. 655. 

(2), 76 Ind. Cas. 966; 30 M. I. T. 348; (1923) A. L 
R. (M.) 133; 25 Cr. L. J. 294. 


CALCUTTA HIGH COURT. 
CRIMINAL Reyiston No. 989 oF 1923. 

‘ February 5, 1924. 
Present:—Mr. Justice’ Greaves and 
Mr. Justice Panton. 
LAKHAN CHANDRA BASAK 
AND ANOTHER— PETITIONERS 
versus 
EMPEROR--OrrosrrE PARTY. 

Penal Code (Act XLV of 1860), ss. 482, 482—M ark 
used for number of years, whether trade-mark 
—-Mark “used by accused likely to deceive people— 
Evidence “of actual deception, whether neces- 
sary. 


A mark which has been used by the com- 
plainant in the miarket for six years can become 
a trade-mark within the meaning of section 482 
of the Penal Code. [p. 926, col. 1.] 


4 
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ceive and that there was no evidence of 
deception. 

. . In view of the findings above referred 
to, it is necessary to see if the evidence 
supports these findings. 

P. W. 
the sale of ‘umbrella covers with the 
mark .of an elephant in a circle for six 
years, sales amounting to Rs. 50,000 to 

8. 60, 000 annually. 
customers in giving their orders 
stated that the goods Ww anted were “Gole 
Hati marks” and he produced three such 
orders. | 

P. W. No..6, Mohan Lal Bagis, a 

' dealer in umbrellas both wholesale and 
retail, stated that he had seenthe com- 
plainant selling goods with their mark 
for ten or twelve years and that the mark 


was known as “Gole Hati Mark "and 
also as "Harin." 
P. W. No. 7, Akhoy Kumar Bysack, 


a dealer in 


miscellaneous goods in 
Pabna town, 


"who also sells umbrella 
cloth, stated that goods bearing the 
Gole Hati mark had a lar ge sale 
and that he bought umbrella cloth 
of this mark from the complainant's 
firm. 

P. W. No. 8, Tarak Nath Dhar, 
lecting clerk of a firm who deal in 
umbrella covers stated that the 
complainant's mark was known in the 
market as Gole Hati mark and that goods 
were sold in ‘the market under this 
mark, the sales of goods bearing this 
mark: being extensive in the market. 
This witness in cross-examination ad- 
mitted that he had nothing to do with 
buying and selling umbrella covers 
and that he had never effected sales or 
purchases and that he sometimes wrote 
up the complainant’s firm books and 
that he also wrote slips for them 
and that he borrowed money from them 


col- 


and that money was due to them from’ 


him. 

P. W. No. 9, Radha Ballav Bysack, a 
dealer in umbrella cloth, stated that 
the complainant’s mark was Known in 
the market as Gole Hati mark and 
‘that goods so marked had a large sale 
in the market and that the frm of the 
complainant had been using the mark 
for eight to ten years. 
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He stated that. 
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P. W. No. 10, Jitendra Nath Das, an 
employee at a shop which sells umbrellas, 
stated that goods bearing marks were 
sold by the names of the persons by 
whom they are sold and that the com- 
plainaut's goods were sold as Hati 
mark of Tinkari Doolal Chand. In 
cross-examination he stated that the 
complainant sometimes came tothe shop 
where the witness was employed. 

W. No. 11, Abani Kanto Ray, 
proved the purchase of Exhibit No. 6 
from accused No. 2 and stated that he 
asked for an umbrella cover with 
Gole Hati mark. In crosssexamination 
he admitted being given a memo at 
the time of his purchase which had only 
the word hatt. 

P. W. No. 12, Doolal Chand Bysack, 
the complainant’s partner stated that 
their mark was - well known in the 
market. In cross-examination he ad- 
mitted that there were other Hati marks 
in the market which are exhibited. It 
is true that some of these marks have 
an elephant in a circle, but they are I 
think quite different ‘from the complain- 
ant's mark. 

P. W. No. 13, Satish Chandra Bhatta- 
charjee, a School Master and dealer in 
umbrella covers in his native village, 
stated that he bought umbrella covers 
from the complainant and that he knew 
their mark as Gole Hati mark. In cross- 
examination he stated that he bought 
only from the complainant. 

P. W. No. 14, Jyotish Chandra Bysack, 
an employee in an umbrella shop, 
stated that he knew the complainants 


mark as Gole Hati mark and that their 


buyers asked for these covers as Gole Hati 
mark covers. 


P. W. No. 15, Noorar Jama, an em- 
ployee in an umbrella business at 
Pabna, stated that his firm bought 
umbrella covers from the complainant 
and that they sold these covers under 
the deseription of Gole Hati mark. 


The accused Lakhan Chandra Bysack 
denied copying the mark of the complain- 
ante and stated that ‘there were several" 
marks of this kind in the market and 
gave instances’ He stated that goods so 
marked were sold by the seller'sname 
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and the other accused made a similar 
statement. - i 

As a result of perusing the evidence 
I think that there is evidence to sup- 
port the Magistrate’s findings and to 
justify the conviction. There is, it is 


true, no evidence of any person being 


actually deceived but, I-do not think 
that this is necessary for a conviction. 
There is the evidence that the mark 
used by the accused was likely to de- 
ceive and I think from a comparison of 
the two marks that this is clearly so. 
The complainant has established the 
use of his mark in the market for six 
years and'I feel no doubt that such a 
mark can become a trade-mark within 
the meaning of the section. It is signi- 
ficant that the accused should, after 
using another mark, suddenly use the 
mark complained of and although there 
are on the market several marks of 
elephants in circles they are quite dis- 
similar to the complainants mark and 
would not deceive any one. 

I think the conviction was correct and 
I would discharge the rule. 

Panton, J.—I agree. 

K. S. D. Rule discharged. 


BOMBAY HIGH COURT. 
CRIMINAL APPEAL No. 676 or 1922. 
January 28, 1924. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Justice Sir 
Lallubhai Shah, Kr. 

‘ “EMPEROR—APPELLANT 
^ versus 
BHOLASINGH AMERSINGH-- 
ACCUSED. : i 

Penal Code (Act XLV of 1860), s. 420—-Cheat- 
ing, ingredients of--Adulieration of goods—Sale as 
genuine—Offence. f E 

In order to prove the offence. of cheating it is 
necessary to establish— : 

(1) that some one was deceived, : . 

(2) fraudulently or dishonestly, or intentionally ; 
an) by means of such decelt he was intluced to 
change his position either by parting with pro- 
perty or by doing somethiag to his own injury. 
ip. 927, col. 2; p. 928, col. 1.] 
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» | 
Accused made a mixture of saccharine and 
biearhonate of soda and sold off the mixture to 
the complainant through a broker as pure saccha- 
rine and received the price : SA ur 
Held, that the aceused was.guilty of cheating 
under section 420 of the Penal Code. [p. 928, col. 1.] 
Criminal appeal from conviction and 
sentence passed by the Additional Pre- 
sidency Magistrate, Bombay. 
Mr. G. N. Thakor, (with him Mr. M. K. 
Thakore), for the Accused. 
Mr. P. B. Shingne, Acting Government 
Pleader, for the Orown. . 


JUDGMENT. 
Macleod, C. J.—The accused was 
charged with one Cassidy before Mr. 
Thacker, the Additional Presidency 


Magistrate, under section 420, read with. 


section 114, Indian Penal Code, with 
having cheated the complainant - on 
August 9, 1923, in respect of 139 tins 
of saccharine valued at Rs. 1,251, and 
having aided and abetted each other 
in the commission of the said offence. 
According to the complainant's story 
Cassidy came to him on August 9, at 
11-30 a. m. with a Mohamedan Pandit, 
bringing with him a tim of saccharine, 
saying that he wanted to sell that stuff 
and asked for orders. He again came 
at 1-30, when the complainant’s father 
was present, with a sample tin which, 
the complainant said, was genuine, and 
accordingly he fixed the rate at Rs. 9 a 
tin, and at 3-30 he brought 139 tins of 
saccharine "which looked similar to 
the sample. The complainant. paid 
Rs. 1,251 and Cassidy passed a receipt, 
Exhibit. A, signed in the name of" 
J. Smith for P. Singh. Cassidy refused 
to receive a cheque for payment, the 
practice at the complainant’s shop being 
to make all payments by cheques, as 
Cassidy said that he was at the time 
going to Poona and would prefer to 
have cash. The same day one Manek- 
lal a dealer in saccharine, gave the 
complainant someinformation as regards 
the contents of the tins of saccharine. 
The complainant thereupon opened one 
of the tins and found it contained an 
adulterated mixture of saccharine and 
bicarbonate of soda. The complainant 
then went in search of accused No. 2 
and succeeded in finding him in the 


. t 
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office of G. Mayadas & Co. in Frere 
‘Road. He told accused No. 2 that the 
“stuff he supplied to the complainant 
was not genuine saccharine and de- 
manded back his money. Accused No. 2 
.Said that he. had sold it for accused 
No. 1 for whom he acted only as a 
broker. The complainant's father in- 
formed the Police and accused: No. 2 
was arrested. Searcy was made for 
accused No. 1, but he could not be 
found. Enquiries were made and in- 
formation was received that he was at 
Delhi, and the Police sent requests to 
the authorities at Delhi to send Bhola- 
sing to Bombay where he arrived on 
August 30. Meanwhile the Police re- 
ceived information that one Akbarali 
had some dealings with the accused 
No. l in saccharine. Akbarali was sent 
for, and he identified the first accused 
from amongst ten other persons as the 
purchaser from him oftwenty-five tins 
of saccharine and one bag of soda bicar- 
bonate on July 28. 
\ 

After the evidence was recorded before 
the Magistrate, and the statements of 
the accused had been recorded, the 
Magistrate ordered that the second ac- 
cused should be discharged as he did 
not consider the evidence against him 
sufficient to frame a charge. So a 
charge was framed only against the first 
accused, Cassidy was then examined 
under section 256, ,Criminal Procedure 
Jode, and cross-examined by the Pleader 
for the first accused. Other witnesses 
deposed to the connection betiveen the 
first accused and Cassidy. A person 
called Wiseman said. that he was un- 
employed. He had been in Bombay 

' for about a year and four months. In 
August, 1923, he was sleeping and stop- 
ping in the office of G. Mayadas in Frere 
Road, where Cassidy also used to stop 
with him. The first accused was the 
only man who used to visit Cassidy, 
and used to give Cassidy tins of saecha- 
rine of the size of the tin “Exhibit B 
in the case, and asked Cassidy to 
secure orders for them. Accused No. 1 
also asked the witness to sell similar 
tins, but he declined to do so. He 
further deposed to the selling of tins 


4d 9 


INDIAN GASES. 


927 


by ‘Cassidy at the instance of the first 
accused, : ; 

The witness Panjumal Laxmandas 
said he was a clerk and lived at the 
office of G. Mayadas and Co. He had 
known Cassidy for three or four months. 
He had known accused No. 1 for two 
years. He was a merchant dealing in 
provisions. The witness had sometimes 
seen him at the office of G. Mayadas 
and witness introduced accused No. 1 
to Cassidy, as accused No. 1 told the 
witness that he had some provisions to 
be sold, and asked the witness if Cassidy 
could sell them for him. 4 

Jasmantial Singh said he was a 
Manager of G. Mayadas.& Co. He 
knew both accused No. 1 and Cassidy. 
He knew accused No.1 as he used to 
come to the office of G. Mayadas as 
he was expecting his letters there. He 
did not know what were the relations 
between accused No. 1 and Cassidy. 

The evidence of Akbarali Mahomed- 
ali was the most important in the 
case, as, if his evidence is believed, it is 
perfectly clear that the accused No. 1 
purchased from him soda bicarbonate 
and saccharine. 

When we find evidence of the con- 
nection between accused No. l and 
accused No. 2, and that through that 
connection tins of saccharine grossly 
adulterated with soda bicarbonate were 
sold through accused No. 2, Cassidy 
the broker, to the complainant, the in- 
evitable conclusion must be that the 
first accused entered into this transac- 
tion of adulterated saccharine in order 
to pass it off, if he could, to unwary 
purchasers. He could not sell it him- 
self, but he could make use of some 
other persons to sell it for him. [t 
seems to me, if we believe the evi- 
denee, as the Magistrate did, we must 
say, that fhe accused was guilty of 
cheating within the meaning of sec- 
tion 420 and section 415, Indian Penal 


Code. In order to prove the offence- 
oe es lt 1s necessary to estab- 
ish— : 


(1) that some one ‘was deceived, 

(2) fraudulently or dishonestly, or in- 
tentionally ; and 

(3) “by means of such deceit he was in- 
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duced to change his position either by 
parting with property or by doing some- 
thing to his own injury. 

. Olearly the complainant was deceived, 
. and whoever made the mixture of 
saccharine and soda bicarbonate, must be 
considered as having intended to deceive 
any purchaser fraudulently or dis- 
. honestly and furtherit is quite clear 

that the complainant by such deceit was 
induced to part with his money. So that 
if the accused bought saccharine and soda 
bicarbonate with the intention of mixing 
them together and selling them if he 
could toa purchaser as saccharine, and 
received. payment for the goods as 
saccharine, clearly he would be guilty of 
cheating. .It would follow that if the 
purchasers are induced to deliver the price 
of the adulterated mixture, then the 
offence. under section 420 must be taken 
to have been committed. : 

_ Itis suggested that Cassidy was impli- 
cated in the cheating, and that he must 
have known, even if he was only acting as 
a broker, that the goods were not what they 
purported to be. But I do not think that 
even if that was the case and, that the 
Magistrate was wrong in discharging Cas- 
sidy, that that would assist the first accus- 
ed, once we are satisfied by independent 
evidence that it was. the first accused who 
made this mixture and passed it off as 
saccharine through the broker. In my 
opinion, therefore, the appeal should he 
dismissed. 

Shah, J.—I concur. I only desire to 
add with reference to the evidence of 
Cassidy that in coming to the conclusion 
adverse to the appellant in this case, I 
have considered his evidence to be the 

. evidence of an accomplice. Having regard 
to the receipt which he passed to the 
complainant and the evidence of the 
complainant, which there is no reason to 
distrust, it is difficult to adcept the view 
that Cassidy had not the nécessary know- 
ledge asto the real quality of the goods 
which he tendered to the complainant. 
But even if his evidence be considered 
on that footing, or even discarded  alto- 
gether, there is sufficient evidence im the 
case to show that Cassidy was acting for 
the accused, and that the accused had 
placed himself in a position to supply the 
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adulterated goods which are said to have 

been supplied by Cassidy to the com- 

plainant. pr 
Z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. | 
CRIMINAL Revision No. 486 or 1923. 
January 17, 1924. 

. Present: —Mr. Justice Greaves and 

: Mr. Justice Panton. 
PROMODA SUNDARI DASSI AND 
ANOTHER-—PETITIONERS 
versus . 
KHETRA BAG AND OTHERS—OPPOSITE 
PARTIES. 

Criminal Procedure Code (Act V of 1898), s. 145, 
proceedings under—Civil Court decree, ex parte, 
against third person, whether binding om Magis- 
trate. 

A Civil Court decree obtained ex parte against 
a tenant under which the decree-holder obtained 
mere symbolical possession of the land is not 
binding on a Criminal Court in proceedings 
under section 145 of the Criminal Procedure Cede, 
with respect to the land, between the decree- 
holder and a third party. fp. 929, col. 2. 

Doulat Koer v. Rameswari Koeri, 26 O. 625; 3 C. 
W. N. 461; 13 Ind. Dec. (x. s.) 1002 and Atul Hazra 
v. Uma Charan Changdar, 33 Ind. Cas. 822; 20 C. 
W. N. 796; 17 Cr. L. J. 182; 23 C. L. J. 555, dis- 
tinguished. 


Babu Santosh Kumar Bose, for the Peti- 
tioner:—In this case the petitioner, Ayem 


` Mistzy, alleged that he got a settlement of 


the land in dispute from ohe Promoda 
Sundari Dassi. He had grown some 
paddy on it. 
to cut away the paddy and an order 
under section 144, Criminal Procedure 
Code, was issued on 20th October, 1921. 
The period being over the second party 


was now trying to disturb the possession ` 


of the first party. Hence these proceed- 
ings. The said Promoda Sundari Dassi 
had brought a suit in ejectment against 
Khetra Bag and had taken possession, in 
execution of that decree. The learned 
Magistrate has ignored the Civil Court 
decree altogether and has given posses- 
sion to the second party. 

The learned Magistrate had no right to 
ignore the Civil Court decree and the 
delivery of possession pursuant thereto. 

. 


The second party threatened . 
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He was bound to give effect to it even if 
the decree was ex parte. See Doulat Koer 
v. Rameswari Koeri (1) and Atul Baera v. 
Uma Charan Changdar(2). As regards the 
other parties in addition to Khetra Bag, 
my submission is that Shahabaj Mandal 


v. Bhajahari Nath (8) has no application ` 


to the present. Subsequent change of 
possession after actual delivery of pos- 
session persuant to a Civil Court decree 
gives rise to a'new cause of action. This 
has no bearing on the preeent case. 

The case in Abhoy Mondul v. Basu 
Rai (4) is applieable. In this case the 
-Civil Court decree was obtained in a 
Oourt which had no jurisdiction. 
~ In paragraph 10 of their counter-affidavit 
they say that the suit was not inter partes 
and that it was not recent. As regards 
the first point the answer is that the 
parties as they now stand makes really 
no difference. As regards the second 
point, the fact. that there has been no 
change of possession for these two years, 
the Civil Court deeree must be upheld 
and the question of time is immaterial. 
-Shahabaj Mandal v. Bhajahari Nath’s 
case (3) has no.application. 

Babu Narendra Kumar Bose (with him 
Babu Surja Kumar Guhu), for the 
Opposite Party.—I bought prior’ to 
decree and the decree-holder was perfectly 
aware of it. They, however, did not take 
care to implead me. Moreover, it must 
be remembered that the decree was 
ex parte, and also not inter partes. In 
the decision of Mr. Justice Chitty the 
decree was recent. The Civil Court 
decree of such a nature cannot be bind- 
ing on the Criminal Courts. 


Babu Santosh Kumar Bose, for the 
Petitioners, in veply:—As  regands 
the new parties, coming in after 


decree, the same thing happened in 
Abhoy Mondul v Basu Rai (4) That 
fact made no difference in that case. The 


(1) 26 C. 625; 3 C. W. N. 461; 13 Ind. Dec. (x. 3.) 
2 


02. 
(2) 33 Ind. Cas. 822; 20 C. W. N. 796; 17 Cr. L. J. 
182; 23 C. L. J. 555. ; . 

(3) 75 Ind. Cas. 75; 49 C. 177: 95 O. W. N. 743; 
(1922) A. I. R. (O.) 364; 21 Cr. L, J. 875. | 

(4) 73 Ind. Uas-53; 27 C. W. N. 267; 37 C. L. 
J. 256; (1923) A. I. R. (OC) 176; 24 Cr. L, J. 
517, ; LAC 
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question of possession is altogether con- 
cluded. The landlords may bring eject- 
ment suit wherein questions of title may 
be agitated. 

JUDGMENT.—This Rule was grant- 
ed at the instance of the first party. The 
short point raised by the Rule is that the 
learned Magistrate was wrong in giving 
possession to the second party and 
ignoring a decree of a Civil Court, re- 
liance being placed by the learned Vakil 
for the first party upon two cases to 
which we were referred, namely, Doulat 
Koer v.  Rameswari Kocri (1) and 
Atul Hazra v. Uma Charan Changdar (2). 
Now the case for the first party is that a 
suit was brouglit against «hetra Bag 
who was then settled on the land and 
that this suit was decreed: and that 
accordingly the Magistrate was not justi- 
fied in ignoring this decree and finding, 
as he has done possession with the second 
party. Now itappears that the case for 
the second party was that some of them 
had purchased the land in question 
prior to the ejectment decree being 
passed against Khetra Bag. They also 
asserted that they were not parties to 
the ejectment suit and that they were 
not bound by the decree and that they 
had no notice thereof. Indeed, they go 
so far as to suggest that the first party 
knew all along of their purchase at the 
time the suit was instituted against Khetra 
Bag. Now in the present case it appears 
that the decree was not inter partes so 
far as some of the second parties are 
concerned. Moreover, it appears that it 
was an ca parte decree and that Khetra 
Bag did not appear to dispute the 
ease. It further appears that only 
symbolical possession was given under 
the decree, notice of which was not pro- 
bably brought to the attention of the. 
second party. In the circumstances, we 
are not prepared to say that the case 
is covered by the decisions in Doulat 
Koer v. Rameswart Koeri (1) and Atul 
Hazra v. Uma Charan Changdar (2) to 
which we have been referred. I am 
not suggesting that the principles laid 
down in those cases are not correct 
but they are distinguishable, I think’ e 
for the reasons which I have stated as 
affecting the decree in this suit, Iam 
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.not, as at present advised, prepared to 
"say that every civil decree passed ex 
, parte, or a decree which is not inter partes 
“is iiecessarily binding 


on a Criminal 


Court. For these- reasons, we think that 


-thè order -of the Magistrate was correct. 
"and that we ought not to interfere with it. 


The Rule i is accordingly discharged. 
Ec oe Rule discharged... 





RANGOON HIGH COURT.. 
CRIMINAL Revision No. 362-B or 1923. 
.November 23, 1923. 
| Present;—Mr. J ustice May Oung. 

. ABBUL GANI-—APPLICANT 

versus : 

: ABDUL KADAR—RESPONDENT., , 
“Criminal Procedüre Code (Act V of 1898), s. 494 
from: prosecution—Consent of 
Court—Reasons for withdrawal, whether should’ be 
, recorded, 

When a Court acting under section 494. of the 
Goda, of Criminal Procédure gives its consent: 
‘a withdrawal from the prosecution, it should 
‘record its reasons in order that tha High Court 


,may be in a position: to say whsther "the. dig- 


crétion vested in the Court has bean properly 
‘exercised. [p. 931, col. 1.] 

Umesh Chandra Roy v. Satish EE. Roy, 41 
«Ind. Cas. 998; 22 ©. W. N.-69; 26 ©, L. J. 203; 18 


In ve Sadayan, 4 Ind. Cas. 1136; 5M.L.T. 216; 
m Cr. T. J. 193, dissented from. 


- Criminal ‘revision from an order of 
the ‘Sessions’ Judge, "Thaton, in Sessions 
‘Trial No. 3-of 1993. . 

"Mr. Dantra, for the Applicant. 

"Mr. A. C. Dhar, for the’ Respondent: 

‘ORDER,—The respondent, Abdul 
Kadar, was committed to stand his trial 
before the THaton Sessions on a charge 
of murdar. The trial was fixed for the 
10th May 1923. On that date, the follow- 
ing ‘diary “order was recorded by ‘the 
learned Sessions Judge:— 

* Accused’ in custody. Prosecution 
witnesses and Assessors ubseüt, having 
pen “warned. "The Government Pro- 

ecutor asks permission to withdraw the 
Shaves. ‘Tallow withdrawal. Under sec- 
tion- 494,° Criminal Procedure Code, 
accused "Abdul Kader is  aequitted. 
Destroy Exhibits Nos. 1 to 12," ` 
Abdul.Gani, a cousin of the mad, 
alleged to have been murdered, now 
applies in: ‘revision and 4lie records have 


` Or. L. J. 886, followed. 
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been called for and examined under the 


.High Court's general powers of super- 
‘vision over Subordinate Courts. 


No reasons were given by the Court for 
consenting to a withdrawal ofthe charge. 


‘In. In re Sadayan (1) a Bench of the 
. Madras High Court expressed the view 


that neither the. Public Prosecutor nor 
the Judge is called on to give any 
reasons, for his action, and “that the 
High Court had no means ofascertain- 
ing what the 1tasons were. This decision 
was considered by a Bench of the Caleutta 


. High Court in Umesh Chandra Roy v. 


Satish Chandra Roy (2) wherein Teunon 
and Shamsul Huda, JJ., said: “With 
all deference to the opinion . there' ex- 


"pressed by those. learned Judges.we are 
unable to assent to the view there taken, 
„or to the view now urged upon us Dy the 
learned Counsel appearing in the present 


case. The only prosecutor who may 
under the provisions of the Code of. 
Criminal Procedure. withdraw from a 


prosecution without obtaining the consent 
of the Court and without giving reasons is 
the Advocate-General. No other Public 
Prosecutor is placed in that privileged 
position; and if the consent of the Court 
is to be regarded as.a, ministerial act or 
merely an executive act we do not under- | 


.Stand why it should have been neces- 


sary’ for the Legislature to insert such a 


provision in the section of the Code with 


which we are now dealing. It is clear to 
that in either withholding 
consent or in according consent the Court 
is acting ina judicial capacity, and for 
its order as for every order judicially 
made it ought to give and - record its 
reasons. We are fortified'in -this view 


“by a consideration of the provisions of 


sections 435 and 437 of the Code o£ Crimi- 
nal Procedure. Jf the consent has been 
improperly accorded it is clear that the 
consequential discharge must also be 
looked upon as improper. For these 
reasons we are of opinion that when 
a Court acting under section 494 of' the 


- Code gives its consent toa withdrawal 


from a prosecution it-.should' record 
"i 4 Ind. Cas. 1126; 5M.L. T 216; 11 Cr. T. J. 


A 41 Ind. Cas. 998; 22 C..WiN, 69; 26 O. T. J, 
208; 18 Cr. L. J: 886. E" 
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its reasons in order that this Court may 
be in a position to say whether the dis- 
cretion vested in the Court has been 
properly exercised." "n 

-I have no doubt that this is a correct 
expression of the law; and if good and 
‘sufficient reasons are required iu case of a 
discharge, they areallthe more necessary 
in case of an acquittal in which case, à 


remedy by way of revision is not ordinari- ` 


ly available. . 

In the present case the Sessions Judge 
has, submitted to this Court in his ex- 
planation the reasons which led him to 
make the order under consideration. It 
appears that the prosecution was with- 
drawn at the Judge's own suggestion, after 
he had read the committal record to the 
Publie Prosecutor, who noted on the case 
and intimated to the Superintendent of 
Police bis agreement with the view taken 
bytheJudge. Theapproval of the District 
Magistrate was then sought and the latter 
after receiving the Sessions Judge's 
assurance that he would allow withdrawal, 
took the necessary steps to cancel processes 
and notices issued to the witnesses and 
-Assessors respectively. The Public Pro- 
secutor was then instructed to withdraw 
the charge and he did so. : 

This charge had, however, been ini- 
tiated on a complaint by Abdul Gani, 
after the Police had struck it off as 
undetected, and it was but natural that 
the complainant should feel aggrieved 
at the sudden and to ‘him inexplicable 
termination of the case after it had been 
duly committed. 

Tf the acquittal was justified, the action 
of the Sessions Judge has undoutedly 
saved expense to the State and unneces- 
sary trouble to the witnesses and Assessors. 
But, in omitting to record his reasons for 
consenting to the withdrawal, he afforded 
this Court no scope for consideration 
whether or not the discretion vested in 
shim had been properly exercised. 

Had the order been one of discharge, I 
should have referred it toa Bench in view 
of the fact that it concerned a capital 
charge for consideration of the reasons 
now stated by the Sessions Judge. But 
I must hold that the proper method of 
invoking the aid of this Court in such a 
case is by way of an appeal through the 
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Local Government, and hence no action 
can now be taken. ` 

The application is accordingly dis- 
missed. 


N. K. Application dismissed. 


CALCUTTA HIGH COURT. 
CRIMINAL REVISION No. 88 or 1924. 
April 11, 1924. 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Duval. 
ABDUL JABBAR MUNSHI AND 
OTHERS—2ND PARTY—PEÎITIONERS 

versus 
MAFIZUDDI SARKAR AND OTHERS 


—Isr Party—Opposits Parry. 
Criminal Procedure Code (Act V of 1898), s. 149, . 
proceedings under—Bengal Alluvial Lands Act (V 
of 1920), s. 9—Alluvial lands recently re-~formed-- 
Breach of peace, probability of—Cowrt, jurisdiction 
of—Statutes, interpretation of— Previous Statute, 
repeal of—Procedure—Court witness, examination 
of, after arguments—Objection whether can be taken 
in revision. 
It is open to a Magistrate, in the case of 
alluvial lands recently re-formed, when questions 
of breach of the peace arise, to deal with the 





' matter either under the Bengal Alluvial: Lands 


Act or under the provisions of section 145 of 
the Criminal Procedure Code. [p. 932, col. 1.] 

Where there is an earlier Act with certain penal- 
ties and a subsequent Act with other penalties, as 
a general proposition the earlier Statute is repealed 
by the later Statute even if there are no express 
words in the later Statute repealing the former. 
[p. 932, col. 2.] A 

The provisions of section 145 ofthe Criminal 
Procedure Code are not impliedly repealed by the 
provisions of the Bengal Alluvial Lands Aet, so 
far as alluvial lands recently formed are concerned. 
[p. 933, col. 1.] 

Where after the close of a ease by both 
parties, the Magistrate examines a Court witness, 
and neither party asks the Magistrate to allow 
further arguments, no objection can be taken to that 
effect in a petition of revision to the High Court. 
[p. 932, col. 1.] i 

Rule granted against the order of the 
Sub-Divisional Magistrate, Chandpur, 
District Tipperah, dated the 17th 
December 1923. _ 

Dr. Basak and Babu Debendra Narain 
Bhattacharjee, for the Petitioners. 

Mr. B. C. Chatterjee and Babu Bepin 
Chgndra Bose, for the Opposite Party. < 
JUDGMENT. 

Greaves, J.—This Rule was grant- 


edat the instance of the second party 
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in section 145 proceedings on three 
grounds, first, that the provisions of the 
Bengal Alluvial Lands Act V of 1920 
governed the matter and that there 
was no jurisdiction in the Sub-Divisional 
Magistrate to deal with the matter 
under section 145; secondly, on the 
ground that the Magistrate having dis- 


carded as unreliable the only evidence, 


on the record, erred in making the order 
which he did finding possession with the 


"first party only on surmise and on the 


.allegation of the first party which was 
` not 


supported by reliable evidence; 
thirdly, on the ground that the Magis- 
trate erred*in law in examining “the 
Amin asa Court witness after the close 


of both patties’ case and after arguments ` 


had. been submitted to him. The dis- 
pute in question was with regard to a 
char, Char Kashim to the south of which 
lay another char; Char Umed, which was 
submerged, both chars lying in the 
Megna river. It appears that there had 
been a dispute between the Government 
andthe Sukul Babus with regard to the 
ownership of Char Kashim which was 
settled by half of the Char Kashim, 
namely, the western half, being relin- 
quished by the Government to Sukul 
Babus; the eastern portion being re- 
tained by the Government as Govern- 
ment khas mahal and settled with the 
SakulBabus. I will deal with the third 
ground first. It does not appear that 
either party asked the Magistrate after 
the Amin had given his. evidence, to 
allow further argument, This being 80, 
itis too late at this stage to raise the 
question which is raised by the fifth 
ground of the petition. 

So far as the first point is concerned, 


_that is to say, ground No. 1 of the 


petition, in our view notwithstanding 
the ar gument addressed to us itis open 
to the “Magistrate, in the case of alluvial 
lands recently reformed, when questicns 
of breach of the peace arise, to deal with 
the matter either under Act V of 1920 
or under the provisions of section 145. 
It was urged before us by the learned 
Vakil who appears for the second party 
that in the case of alluvial lands 
recently formed the provisions of section 
145. are impliedly repealed by Act V of 
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1920; and the learned Vakil relied on 
various authorities where this principle 
is laid down. Amongst them are In re 
William Baker (1) and another case 
reported as Pegler v. Monmouthshire Ry. 
Co. (2) and the case reported as Fletcher 
v. Calthorp (3) and two recent cases, 
Fortescue v. The Vesiry of St. Matthew 
Bethnal Green (4) and Summers v. 
Holborn Board of Works (5). No body 
disputes the preposition for which the 
learned Vakil was contending that where 
you have an earlier: Act with certain 
penalties and a subsequent Act with 
other penalties as a general proposition 
the earlier Statute is repealed by the later 
Statute even if there are no express words 
in the later Statute repealing the former. 
But I think it is clear if you look at 
section 10 of Act V of 1920 that this - 
negatives any idea of the implied repeal 
of section 145 so far as recently formed 
alluvial lands are concerned. Itis con- 
tended that the first part of this section 
is a mere surplusage, but it seems clear 
when one reads the words of the section 
that it does contemplate proceedings 
under section 145 even after the institu- 
tion of Act V of 1920. Moreover, I can 
well conceive that having regard to the 
provisions of clause 3 of Act V of 1920 


-there may well be cases, which are 


somewhat doubtful as to whether they 
fall within the provisions of section 3 
and it may be necessary in view of the 
doubt, if a breach of the peace is 
apprehended, that the matter should be 
dealt with under the provisions of section 
145. The learned Vakil for the second 
party suggests that so far as clause 3 is 
concerned the opinion of the Collector 
is decisive as to whether they are recently 
formed lands or not. The section does 
not make his, opinion conclusive and I 
am not certain that it would not be open to 


(1) (1857) 2 H. & N. 219; 26 L.J. M. C. 155: -3 
Jur. (N. 5) 514; 157 E. R. 92; 29 L. T. (o. 8.) 159; 5 
W. R. 661; 115 R. R. 503. 

(2) (1861) 6 H. & N. 644 at p.053; 30 L. J. Ex. 
249; 4 L. Y. (x. 8.) 331; 9 W. R. 597; 158 E. R. 206; 
193 R. R. 146. 

(3) (1845) 93 L. J. M. O. 49 at p 

(4) Q851) 2.0. B. 110; 00 L. J. "C. 172; 63 L. T, 


(9) (1983) 1, B. 612; 62 L. J. M. C. 81; 5 R. 284; 
68 L. T. 226; 41 W.R. 445; 91 d. P. 326, 


` 256; 58 J. P. 7 


. LI 
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argumsat that he may have formad a 
wronz opinion as to whether the pro- 


visions of section 3 are applicable or: 


not. In any case looking at the pro- 
visions of Aet V of 1923 and speoially 
clause 10, we think it is clear that there 
was no implied repeal of section 145, so 
far ds alluvial lands recently formed are 
concerned, by Act V of 1920. 

The remaining point, is ground 4. 
Apparently, the second party and the 
first party are tenants of lands in Char 
Kashim. Char Umed, as I have stated, 
had disappeared and there was some 
accretion of land to Char Kashim. This 
was claimed by the tenants of Char Kashim 
as accretion to theirland. Three, however 
of the tenants went behind- the back of 
the others to the Government—it being 
Government khas mahal land and 
suggested that the accreted land was 
really Char Umed and that this land 
should be settled with them. As aresult 
of this a survey was held on behalf of 
the Government; and the other tenants 
of Char Keshim in disgust apparently 
have since these proceedings kept the 
second party out of Char Kashim. What 
is said is. that the learned Sub-Divisional 
Magistrate having suggested that in 
cases of this kind it was difficult to 
get any impartial evidence and having 
impliedly rejected the evidence of the 
first and second parties and further 
suggested that the three witnesses whom 
he named were reliable, has subsequently 
rejected the evidence of these witnesses 


and- arrived at his decision as to posses- . 


sion of the first party upon surmises 
which he has formed or arrived at. I 
do not think that thé judgment really 
bears the interpretation sought to be put 
upon it. Itis true that the Magistrate 
suggests, as must be the case, that the 
evidence of both the: first and second 
parties is biased evidence but it does not 

ean that he necessarily rejected that 
evidence; and it seems to me that he 
ha3 arrived at his decision after rejecting 
the evidence of the three witnesses whom 
.he considers impartial witnesses, and re- 
jected that evidence for the reasons 
which he has stated and that having done 
so he has accepted the evidence as to 


. ,'the possession of the first party. This 
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being so there is no ground for our 
interference on this point. NE 

Under the circumstances the Rule 
mustbe discharged. 

Duval, J.—I agree, 

K 8D,.&N.H - Rule discharged, 


—— 


NAGPUR JUDICIAL COM- 
MISSIONER’S COURT. 
CRIMINAL Revision No. 90 or 1994, 
April 22, 1924. 
Present;--Mr. Hallifax, A. J. C. 
Musammat PHUTANIA AND ANOTHER— 
APPLICANTS 


i VETSUS x 
EMPEROR—NON-APPLICANT. < 

Criminal Procedure Code (Act V of 1898), s. 

145, object of—Preservation of peace—Process fees, 
payment of -Protection of property—Use of force 
—Recovery of property—Police report. 
- The sole object of section 145, Criminal Procedure 
Code, is to prevent an imminent breach of peace 
and a decision in regard to it, right'or wrong, must 
be made at once, the protection or maintenance 
of any body's possession is not one of the objects 
of tbe section. [p. 935, col. 1.] : 

Under section 145 of the Criminal Procedure 
Code the Magistrate takes action on behalf of the 
Crown on areport made to him, against all other 
parties concerned and all processes should issue 
at Government expense and the parties originally 
mentioned and any others that may come in later | 
should be ranged on on? sido as the first party and 
the second party and so on. [p. 935, col. 1.] 

Any person is entitled to use force within limits 
for the protection of his property against forcible 
invasion and also to say that he intends to do so in 
tho event of an apprehended forcible invasion being 
made. But he has no right to use force for the re- 
covery of his property, and must go to a Civil Court 
to re-gain possession or to get his possession con- 
firmed. [p. 934, col. 2.) 

It ie a safe general rule for a Magistrate to refuse 
to take action at all under section 145 of the Crimi- 
nal Procedure Code except ona report from the 
Police which should not he a mere forwarding of a 
report made to the Police by one of the parties, even 
with a record of the enquiry made by a Police 
O iicer in the matter, hut a definite statement of 
opinion by a responsible officer that he apprehends 
that there will bə a disturbance which he cannot 
prevent hims?lf and h2, therefore, desires the exer- 
cis» of the highsr powers of the Magistrate to 
prevent it. The absence of such a report is 
almost conclusive indication of the absence of any 
likelihood of a breach of tho peac>. fp. 935, col. 2°] 

Case reported by the District Magist- 
rate, Raipur. under section 438, Crit 
minal Procedure Code. 

JUDGMENT .—This is a particular- 


ly striking instance of the distorted 
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views almost universally held of the 

scope and object of section 145 of the 

Criminal Procedure Code, which in this 
ease are shared by a District Magistrate 
of experience. If a constable sees two 
men. quarrelling over the right. to be in 
-& particular angan and likely to come 
to blows over it, he has to decide which 
got there first on that particular occasion, 
and to. put the other out, and he has to 
decide quickly which to put out. He 
may choose the wrong person, but that 
cannot be helped because his decision 
must be inimediate. It also does not 
matter unlesg the person pushed out, 
who really got’ there first, is also the 
person who,has the better right to be 
theres and then only to the’ extent 
of putting the other in aslightly stronger 
position in the eventual settlement 
of the dispute by the proper authorities. 
It is ridiculous to suggest that before 
taking steps to stop the fight by eject- 
ing one of the two men, the constable 
must find out for certain which of them 
has the right to be in the angan or even 
“that he should spend much time in find- 
ing out for certain which of them got 
there first on that particülar occasion. 

If the constable thought that there 
was, notlikely to bea fight at all and 
did nothing and his.inaction was justi- 
fied: by the fact that no fight ensued, it 
would be. still more ridiculous if his 
Inspector reported the matter to the 
District Superintendent of Police some 
time later, and recommended that the 
constable should be ordered to hold an 
enquiry into the question of who actual- 
ly did get there first that day merely 
for the purpose of giving the right man 
the stronger position of defendant in the 
subsequent investigation of the rights 
of-the case, although the dispute had not 
ended ina breach of the peace and was, 
- therefore, even less likely tS do so in 
future than it had been at the beginning. 
That ‘however is really what has happen- 
ed in this case. 

As. long ago as the 9th of October 
1993. Phutania Telin. put in an applica- 
fion through a Barrister stating that 


Kripal her deceased husband's brother. 


had from some unspecified date in the 
-motith of Sawan which ended on the 26th of 
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“August, been in actual though wrongful . 


possession of land belonging to her minor 


. son, whose guardian she is and was ex-' 


cluding her from possession. The facts 
stated further indicate fairly clearly that 
Phutania and her: brother-in-law had 
been in.joint possession of the land, on 
behalf of the minor, for at least iwo 
years, as it is admitted, though with 
obvious reluctange, that the names of 
both of them had been recorded in the. 
jamabandi as co-tenants for the last two 
years. But whatis perfectly clear frcm 
the petition is that there was not the 
least chance of any breach of the peace . 
unless Phutania herself started it by en- 
deavouring to assert her rights by force, . 
and even of that there was practically no 
chance at all. 

Any person is entitled to use force 
within limits fot the protection, of his 
property against forcible invasion, and 
also to say that he intends to doso in 
the event of an apprehended forcible 
invasion being made. .But he has no 
right to use force forthe recovery of his: 
property, and the situation becomes 
grotesque when he goes to a Magistrate , 
and says he intends to do so and appre- 
hends there wil be a fight over the 
matter, as the party in possession is sure. 
to resist, and asks the Magistrate to pre- 
ventit. He must go toa Civil Court to 
ye-gain possession or get his possession 
confirmed; obviously the only thing for 
the Magistrate to do on such an appli- 
eation would be to bind over the appli- 
cant to keep the peace. 

The prayers in, Phutania's petition 
are that the Magistrate should "protect 
her possession" and should "prevent the: 
breach of peace which is bound to take ` 
place if unchecked” and further would 
“accord proper and adequate chastisement. 
to the Patwari who colluded with the 
non-applicant in making such a false 
entry in such dark circumstances of which | 
the applicant knew when she got copies. 
of jamabandt in order to file thisappli- . 
cation, viz. 10th September 1923. As 
an applieation for action under section 
145 of the Criminal Procedure Code this 
is little short of ludicrous. 4 : 

The. chastisement .of the Patwari 
is, of course, entirely outside the case, . 
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Nor is the protection or maintenaice of 


any body's possession one of the objects . 


of the section. That, so far as the section 
is concerned with it, is entirely subsi- 
diary to its sole object of preventing an 
imminent breach of the peace, and a: 


decision in regard to it, ‘right or wrong, ° 
If it is delayed - 


must” be made at- once. 
in order to make sure of its being right 
either the breach of thg peace occurs 


before it is given; or else the fact that: 


it does not occur proves that there was 
never any likelihood of it. 

The Magistrate to" whome this ap- 
plication was made passed a preliminary 
order under section 145 at once. There 


are many signs in that; and the other ` 


orders passed on the same day of 
the misconceptions’ that are so. rife 
in these cases. In the first place I 
venture to doubt whether the learned 
Magistrate ever believed for a moment, 
that there was ‘any likelihood of a breach 
of the peace, as even a casual perusal of 
the petition shows that there 
and that the applicant’s only object was 
to use the Magistrate’s Court as a cheap 
and quick substitute for the Civil 
Court. Process was then .ordered. to 
issue to the “non-applicant” 
expense of the “applicant.” In the very 
nature of the- case there is neither appli- 
cant nor non-applicant in it. The Magis- 
trate takes action on behalf of the Crown 
on & report. made to him, 
other parties ` concerned, and it is clear 
that all processes should issue at Govern- 
_ ment expense, and the parties originally 

mentioned and any others that may come 


in ‘later should be ranged on one side. | 


as ‘the first party and the 
party.and so on. 
The report 


second 


to the Magistrate 
by the Police, though it may be made 
by one of the parties to. the dispute or 
anybody. else. . But if a Magistrate really 


believed such a report by a private per- ` 


son, he would also necessarily believe 
that the local Police knew nothing of 
the imminence of a breach of the peace’ 
so serious that they could not prevent 
it themselves; or knowing of it had fail- 
ed to report it: to hinr for more effective ` 
action than they..could take themselves; - 
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was “not, 


at the: 


against all’ 


in ` 
Such a case would, ordinarily be made. 


* 


035" 


` that:would indicate inefficiency calling” 


for very drastic action. I venture to say 


-that it is a safe gener al rule for a. Magis- 


trate to refuse to take action at all in 
such a matter except on a report from , 
the Police, and that should not be a 


"mere forwarding of'a report made to 


the Police by one ‘of the parties, even: 


"with: a record of the enquiry made by 
‘a Police Officer in the ‘matter; 
"finite statement of opinion 
'ponsible officer that he apprehends that 


but a de- 
"by a res- 


there will be a disturbance which he 


-cannot prevent himself and, he, there- 
'fore, desires the exercise ofethe ‘higher 


‘powers of the Magistrate to prevent it. 
"Ihe: absence of “such ‘a report is an` 
‘almost conclusive indication of ‘the : 
absence of any likelihood of .a breach, 
of the peace, unless thé Police Officers 
concered are hopelessly inefficient.- ` 
The first notice issued to the "non- ' 
applicant" was not served, and the, 
“applicant” had to pay further fees for 
the. issue of a second notice. Even so: 
it appears that there was no publication 
of the order as required by clause (3) 
of section 145. These are however only 
some more of the indications which 
appear throughout the case that every 
body "concerned regarded the Magis- 


trate 'as acting’ primarily, if! ‘not 
entirely, -to - decide a dispute: bets : = 
„ween the parties, even ‘if he .wère- 


“concerned: incidentally, with the preven: 
tion of a possible breach of the peace 
.arising out of that dispute. ` : 

A Magistrate other than the one 


"who had "made ‘the preliminary order 
He read the written ^ 


heard the case. 
statements: put in by Phutania and": 
‘Kripal and refused to adjourn the'case 
for the production of evidence of hers 
possession by Phutania because iu^his " 


opinion the case was so clear that no :' 


evidence was necessary. He then came 
to the obviously correct conclusions 
on the statements of both parties that 


both of them were in possession of the " 
land, Kripal having been let into posses- `` 


sion by Phutania "with herself, and that , 
there’was and always had been ‘ ‘absolutely ` 
no probability , of a breach of the 7 
“ peace.” 
‘order, which is ‘in effect an order stay’ 


Peara 


r 


-in which the case was regarded. 


., Application was 


‘original petition of the date, 
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ing al further proceedings under sub- 


section (5) of section 145, though .his 
calling it a rejection of the application 
is an “indication that even he was not 
entirely free from the misconceptions 
that have been mentioned. 

then made to the 
District Magistrate on 
tania that the Magistrates ‘order 
be set aside and the case remanded for 
further enquiry on the point of actual 
possession of the lands in suit.” The 
last word shows clearly enough the light 
This 
is clearer still from thé mention in the 
exactly 
one month before the filing of that 
petition, on which Phutadia is alleged 


‘to have discovered for the first time 


that Kripals name had been entered 
in the jamabandi along with hers for 
the last two years. .But the most re- 
markable fact about the petition to the 
District Magistrate is that there is no 
mention in it of any possible or pro- 
bable breach of the peace; the main, 
indeed the only, grievance put forward 
is that the Magistrate shut out the 
evidence of possession offered by Phu- 
tania, (which on the statements already 
made by her could not be evidence of 
possession at all but only evidence of 
right) and refused to decide the ques- 
-tion of possession. 

After hearing the parties the 
learned District Magistrate decided 
that he had not the power to order 
& further hearing of the case him- 
self and reported it to this Court. The 
order of. reference is as follows. “I 
have examined the record and heard, the 
Pleaders. The Magistrate disallowed the 
applicant to adduce evidence . because 
he thought the case was very clear. In his 
order, dated 19th December 1923, he held 
‘there was absolutely no probability of a 
breach af the peace. In view of the 
allegations made and the shutting of evi- 
dence there are no materials on which 
this finding can be based. Further, 


‘although the record in Patwari papers 


may be presumptive evidence of Kirpal's 
possession, the presumption can be re- 
butted by other evidence which was 
pisallowed. I am of opinion that a 
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behalf of Phu- 
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i 


fresh enquiry should be ordered and 


the case decided on its merits, after 
the parties have adduced evidence.” 
What has already: been said is 


enough to show that such an order as 


-is suggested is both unnecessary and im- 


possible. I 'need only add that if the 
learned District Magistrate was of opi- 
nion that there really was a likelihoód of 
a breach. of the peace when the case was 
before him, it was obviously his duty 
to institute fresh ' proceedings under sec- 
tion 145 to prevent it without delay. 
That is the only object of that much abus- 
ed section and it certainly could not be 
attained by waiting till the order of this 
Court could be obtained for the conti- 
nuance of proceedings which began near-. 
ly six months before. I decline to 
interfere, ' 

G.R.D. N.H Revision rejected. 


— 
T ^ 


CALCUTTA HIGH COURT. 
OnruINAL Revision Casg No. 174 or 1924. 
May 8, 1924. 
Present: Mu Justice Newbould 

and Mr. Justice B. B. Ghose. 

NARAYAN SINGH AND OTHERS— 
ACCUSED—PETITIONERS 
VETSUS 

EMPEROR—Opposits Parry. 

Criminal Procedure Code (Aét V of 1898), s. 123 
(8), scope of--Security for good behaviour-—Proceed- 
ings by Magistrate—Sessions Judge, jurisdiction of 
—Re-hearing of case—-Further evidence. 

Clause (3) of section 123, Criminal Procedure 
Cods, empowers the Sessions Judge, when proceed- 
ings in respect of the taking of a security for gocd 
behavior by & Magistrate are laid before it, to 
require from the Magistrate any further in- 
formation or evidence which he thinks necessary, 
but it does not empower him to order a re- 
hearing of the case. The Judge should make a 
definite order stating the information required or 
the nature of the further evidence to be taken, 
otherwise he should himself consider the evi- 
dence on the record and pass such order as he 
thinks fit on the basis of that evidence. " 

Rule against an drder of the Sessions 
Judge, Darjeeling. 

Babus* Hemendra Nath Sen and 
Gopendra Nath Das, for the Petitioners. 

Babu Heramba. Chandra Guha, for the 


Crown. 

JUDGMENT.—This Rule is direct- 
ed against the order of the Sessions 
J udge of Darjeeling dealing with a cas e 
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which was referred to him under sec- 
.tion 128, Criminal Procedure Code, by 
the Sub-Divisional Officer of Siliguri. 
The accused petitioners were directed 
by the Magistrate to furnish security 
for good behaviour for three years and in 
default, ‘to be detained in prison. The 
learned Sessions Judge on examining 
the record has held that the Magistrate 
was in error in relyéng on the un- 
corroborated testimony of an accomplice. 
He has further held that certain irrele- 
vant evidence was also admitted by the 
Magistrate. He has then remanded the 
case forre-hearing in accordance with 
law on the grounds that apart from 
the evidence of the accomplice and 
the wrongly admitted evidence there 
is other evidence which appears to 
afford material corroboration of the 
approver in certain respects and it is 
essential that the whole matter should 
be reconsidered from a correct point 
of view. We hold that in passing this 


order the learned Sessions Judge ex-’ 


céeded the powers given him by the 
provisions of (3) of section 123, Criminal 
Procedure Code. That clause empowers 
the Sessions Judge to require from 
the Magistrate any further information 
or evidence which hethinks necessary, 
but it does not empower him to order 
a re-hearing of the case. In the present 
case it does not appear that the learned 
Sessions Judge required either any 
further information or evidence. Ifhe did 
do sohe should have made a definite 
order stating the information required 
or the nature of the further evidence 
to be taken; otherwise he should him- 
self have considered the evidence on 
the record and passed such order as 
he thought fit on the basis of. that 
evidence, 

We accordingly make this Rule 
absolute. We set aside the. order of 
the learned Sessions Judge remanding 
the case for re-hearing and direct that 
he do decide the reference in accord- 
ance with law. 

N. H. Rule made absolute, 
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ALLAHABAD HIGH COURT. 
MiscgLLANEOUS Case No. 79 or 1924. 
April 11, 1924. 

Present:—Mr. Justice Walsh, 
Mr. Justice Kanhaiyalal and 
Mr. Justice Ryves. 
In the matter of Mr. W. S. DAY, 
VAKIL, AGRA. 


Legal Practitioner—Improper conduct —Personal 
attacks against Court. 

Ths members of the legal profession are 
responsible for the fair and honest conduct of a 
case and they cannot be allowed to make 
parsonal attacks or reckless and unfounded 
charges of impropriety or inatfention against a 
Tribuaal when the real ground is that the Ad. 
vocate conearned has failed to make an impres- 
sion by his arguments on the Gourt concerned 
and lost his casa in spite of every effort.  [p. 938, 
col. 2; p. 939, col. 1.) 

Mr. L. M. Banerji, for the Crown. 


JUDGMENT.—In this ease a notice 
was issued to Mr. Day, a Vakil practising 
in Agra, to show cause why he should not 
be dealt with under paragraph 8 of the 
Letters Patent with regard to certaiu 
statements made by him in paragraphs 4, 
19 and 16 of an affidavit filed in this 
Court in Criminal Revision No. 489 of 
1923. 

The affidavit was filed in support of a 
petition for revision of an order passed 
by the Sessions Judge of Agra in a 
eriminal appeal, in whieh Mr. "Day had 
appeared for the appellants. That appeal 
was unsuccessful. In his affidavit Mr. 
Day.stated that the Sessions Judge had 
pre-judged the appeal, that he did not 
wait for therecords to come, and that he 
was so impressed with the opinion which 


‘he had already formed in the absence of 


the record that he did not appreciate the 
arguments addressed to him, and was some 
times inattentive. In reply to this affidavit 
Mr. Bennett, the Sessions Judge, stated 
that he might have put some notes taken 
from the copy of the judgment produced 
in the appeal, but the making of the 
notes did not mean that he had pre- 
judged the case. He further stated that 
though the record of the case and other 
records had not arrived when the hearing 
was started, Mr. Day was allowed to 
proceed with “his address, as he stated 
that he had complete copies of the vi- 
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dence typed out and of other papers, that 
a telephonic message was sent to get the 
records ‘wanted by Mr. Day and they 
arrived while the argument was going on, 
that the hearing ofthe appeal took about 
3 hours and that Mr. Day was wrong in 
saying that he was atany time inatten- 
tive. He also controverted certain other 
statements made by Mr. Day which are 
not material io the present proceeding. 
Mr. Day has been examined by this 
Court in answer to the charge. He ex- 
. plains that from a note appended to the 
petition of appeal in the handwriting of 
the Sessions Judge, he formed an im- 
pression that the Sessions 
had already. formed his. opinion adverse 
io the appellants, that his impression 
was confirmed,by the Judge not waiting 


for the records, and that he did not ques- - 


iion the honesty ofthe Judge, but only 
meant to say that the Judge would have 
come to a different conclusion, had he 
done what section 423 of the Code of 
Criminal Procedure required him to do. 
He admits that the Judge allowed him to 
say.what he had to say and that the 
records sent for had arrived before his 
argument was concluded, but he explains 
that from the attitude taken up by the 
Judge and from lis remark that he was 
unable to see his points, he honestly felt 
that the Judge was sometimes inatten- 
tive and unable to appreciate his argu- 
ments. f : : 

It is clear that Mr. Day was absolutely 
wrong in.saying.that the Sessions Judge 
had. pre-judged ‘his case, and that the 
records :had: arrived at the end of his 
address. . The slip merely contained 
thé preliminary notes the Sessions Judge 
had made for his own use on reading the 
copy ofthe judgment, when admitting 
the appeal or setting it down for hear- 
ing: ' It could not in any way represent 
the final conclusion at which He was to 
arrive on hearing the appeal. The record 
of the original trial and the other records 
summoned by Mr. Day had arrived, 
before the hearing was concluded, and 
his statement on that point is, to say the 
least; not.quite accurate. Mr. Day may 
have thought that when the records came 
they arrived too late to be of any uso to 
"him, But a legal practitioner who 
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chooses to file an affidavit in support of & " 
petition of appeal or revision musf swear . 
to the facts as they occur and take ' 
scrupulous care not to. conceal. or 
distort them or confound them with: 
his own ‘impressions hastily: ‘formed 
at the time. From the slip of notes found 
attached to the record of the appeal, or. 
the refusal of the Judge to wait for the :: 
records before progeeding. with the hear- : 
ing, or from his own failure to make an 


.impression on the Judge, Mr.Day had: 


no right to assume that the Sessions: 
Judge had made up his mind, or-pre- ` 
judged the case. The Sessions Judge ° 
allowed him the fullest possible opportu- 
nity for saying what he had to say, and: 
though it might perhaps have been 
better for the Judge to have waited for 
the record of the case under appeal before ' 
the hearing of the appeal was com- 
menced, Mr. Day had no justification for. 
asserting that the Sessions Judge had 
already formed his opinion or wàs some- 
times inattentive. : | 7 
Mr. Day has now withdrawn the state- ` 
ments made by him in paragraphs 4; 12 
and 16 of the affidavit and expressed his 
unqualified regret for having made them. 


"The Sessions Judge of Agra reports that 


Mr. Day has expressed his regret publicly 
and in open Court and has- undertaken 
not to make such reckless ‘statements in 
future. It would have been necessary 
‘for us to take much more serious notice 
of his conduct but for the consideration - 
that he was apparently led in the heat of: " 


‘advocacy to treat his impressions hastily 


formed, as facts and to describe the stage 


_at which the records had arrived ‘before 


the close of his arguments, as if they had 
come at the end of his address when, he. 
thought, they could be of no use to him.' ` 
As pointed out In the matter of Dwarka ` 


' Prasad (1) the members of the legal pro- 


fession are responsible for the fair and 
honest conduct of a case and they can- 
not be allowed to make personal attacks 
or reckless,and unfounded charges of 
impropriety or inattention against a 
Tribunal when the real ground is that 
the-Adyocate concerned has failed to make 
an impression by his arguments on the 
. (1) 81 Ind. Cas. 177; 21 A, L, J. 893; 46 A. 121; 
(1994) A, I. R. (A) 253. — 
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Court concerned and lost his case in spite 
of every effort. We are alive to the 
necessity of preserving and protecting the 
independence ofthe Bar and allowing 
them every rightful opportunity for the 
proper discharge of their duties, but we 
cannot allow them to cast aspersions on 
the conduct .of the. presiding Judge be- 
fore whom they have occasion to argue 
their cases, if they happen to argue with- 
out success. The affidavit in the present 
instance was filed before the decision in 
the above case was pronounced. Tt was 
.not confined to a complaint that the 
usual procedure, prescribed by section 
493.0f the Code of Criminal Procedure, 
was, departed from and the Sessions 
Judge proceeded to hear the appeal with- 
out waiting for the record. It contained 
personal imputations of inattention and 
pre-judgment which were unfounded and 
reckless. Mr. Day now recognises his 
mistake. In these circumstances while 
we mark our disapproval of his conduct 
by a warning to-him that a repetition 
would receive much more serious treat- 
ment, we accept his expression of regret 
and direct the papers to be filed. 

N, H. ; Order accordingly, 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 1185 or 1923. 
January 24, 1924. 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Panton. 
MOTAHERALI JAMADAR AND OTHERS 

. —2np PARTY—PETITIONERS 
versus 
ESHAQUE SIKDAR-—1sr Party— 
Né OPPOSITE Parry, 

Criminal Procedure Code (Act. V of 1898), s. 145, 
proceeding under-—Order, final, contents of—Magis- 
trate, duty.of. ` 

In. passing final orders under section 145 of 
the Criminal Procedure Code, a Magistrate ‘must 
givea statemdat of the reasons for his decision, 
sufficient to enable the High Court to determine 
whether he has or has not complied with sub- 
section (4) of the -section; and whether he has 
directed his mind to the consideration of the 
effect of the evidence adduced, . a 
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Bhuban Chandra Hazra v. Nibaran Chandra 
Santra, 62 Ind. Cas. 323; 25 C. W. N. 887; 34C. 
L. J. 125; 22 Cr. L. J. 499; 49 C. 187; (1922) A. IT. 
R. (O.) 382, followed. 

Oriminalrevision against an order of 
the Deputy Magistrate, Patuakhali, dated 
30th October 1923. 

Babu Suresh Chandra Talukdar, for the 
Petitioners.—The facts of this case are not 
very material for the' purposes of my 
point. My short point is that the order 
itself on the very face of it is bad and 
defective. It is difficult to understand 


‘how the learned Judge could pass such 


an.order. It has been repeatedly laid 
down by this Court that ewhenever, a 
Magistrate passes any order under sec- 
tion 145, Criminal Procedure Code, he 
must write it ina way soas to enable 
your Lordships to understand that the 
learned Magistrate has correctly applied 
his mind to the facts of the case and has 
understood its bearing. See section 145 
(4). One recent case is Bhuban Chandra 
Hazra v. Nibaran Chandra Santra (1) 


‘and it is quite explicit. The order cannot 


he sustained by any imaginable argu- 
ment. On the facts I am prepared to 
Rey your Lordships that the order is 
bad. 

Babu Nakuleswar Mukherjee, for the 
Opposite Party.—The order seems to be 
defective but no material injustice has 
been done. The proceedings taken as a 
whole are fair. The defect can be easily 
cured. 

JUDGMENT. -We make the Rule 
absolute upon the third ground stated 
in the petition. The Magistrate in his 
explanation contends that he is under no 
obligation to write a judgment and that 
it is sufficient for him in section 145 
proceedings merely to make an order. 
In the order before us, there is nothing 
to show. how the Magistrate had 
approached the question or how he has 
considered the evidence which was 
before him and as stated in the case of 
Bhuban Chandra Hazra vw. Nibaran 
Chandra Santra (1) we think that we are 
entitled in 145 proceedings to require 
from the Trying Magistrate a statement 
of fhe reasons for his decision sufficient 

(1) 62 Ind. Cas. 823; 25 C. W.N. 887; 34 C. L. J. 
125; 22 Cr, L, J, 499; 49 C. 187; (1922) A. 1. R. (C.) . 
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toenable üs to determine whether he 
has or has not complied with sub-section 
(4) to section 145 and whether he has 
directed his mind to the consideration 
of the effect of the evidence adduced. 
We, therefore, follow the order which 
wasmade in the case to which we have 
already referred and direct that the case 
be re-opened at the point reached on the 
date of the order and that after hearing 
the parties afresh and recording a 
statement of reasons for his decision 


such as we have indicated the Magis- 


trate. shall dispose of the matter.in 
accordance with law and in making the 
Rule absolute we send the matter back 
in order thgt it may be disposed of in 
the manner we have indicated. 

Z. K. Rule made absolute, 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
| CrimInAL Revision No. 63 or 1924, 
July 22, 1924. 
Present:—My. Wazir Hasan, J. C. 
Nawab MUNNEY MIRZA alias 
HADI MIRZA-—ACCUSED—A PPLICANT 
, versus | 
EMPEROR-—OPPOSITE Parry. 

Criminal Procedure Cole (Act V of 1898), 
s. 545—Accused not sentenced to pay fine—Order to 
pay compensation, whether justified. 

Where a Magistrate has not imposed any fine 
on the accused, an order directing payment of 
money compensation to the complainant is not 
‘justified under the provisions of section 545 of 
the Code of Criminal Procedure. í 


Petition forrevision of an order, dated 
February 1924, of the Fourth Additional 
Sessions Judge, Lucknow, preferred 
against an order, dated December, 24, 
1923, 
Lucknow. 

Mr. R. F. Bahadurji, for the Applicant. 

The Government Pleader, for the 
«Crown. 

JUDGMENT.—The applicant “has 
been convicted of the offence  punish- 
able under section 452 of the Indian Penal 
Code but dealt with under section 562 
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of the Code of Criminal Procedure and 
directed to execute a personal bond 
in the sum of Rs. 100 to be. of good 
hehaviour for three months by a First 
Class Magistrate of. Lucknow. The 
Magistrate has further ordered him to 
pay Rs. 50 to Musammat Mohana, the 
complainant. Against this conviction and 
order he appealed to the Court of the 
Fourth Additional Sessions Judge of 
Lucknow. The learned Judge dismissed 
the appeal. The applicant has now come 
to this Court in revision. 

The evidence on which the conviction 
rests has been fully stated in the judg- 
ments of the Courts below and both 
those Courts have accepted it as relia- 
ble. On the facts thus established there 
is no doubt that the applicant is guilty 
of the offence of which he has been con- 
victed.. It is not possible for this Court 
in revision to interfere. 

It was pointed out by the learned 
Counsel for the applieant, that the Court 
not having imposed a fine but having 
dealt with the applicant under the pro- 
visions of section 562 of the.Code of 
Criminal Procedure alone, no order as 
to the award of any compensation. could 
be passed under section 545 of the Code. 
I am of opinion that the contention is 
eorrect and must beaccepted. "That part 
of the order, therefore, which directs the 
applicant to pay any money compensation 
to the complainant is set aside. In other 
respects the applicatiou is dismissed. 

c. n. Application partly accepted. 


CALCUTTA HIGH COURT. 
CRIMINAL Motion No. 491 or 1923. 
: May 15, 1923. 
Present: —Mr. Justice C. C. Ghose and 
* Mr. Justice Cuming. ' 
KRIPAL SINGH—PETITIONER 
versus 
EMPEROR—Oprosite PARTY. 
Calcutta Police Act (B. C. IV of 1866), 
s. 62A—Carrying kirpan more than. nine inches 
long, whether offence. ; 
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The carrying of.a kirpan .more than nine 
inches long in the town or suburb of Calcutta 
without special license or permit is an offence 
. under section 02A of the Calcutta. Police Act, 1856. 
[p. 942, col. 1.] : 
Criminal Motion against an order of the 
. Becond Presidency Magistrate, Calcutta, 
dated the 2nd May 1923. | 
Messrs. B. C. Chatterjee and P. C. Sen, 
for the Petitioner. 
JUDGMENT.—This is an applica- 
tion on behalf of ong Mohunt Kripal 
Singh who has been convicted under 
section 62A of the Calcutta Police Act 
and fined Re. 1, and whose kirpan has 
been ordered to be confiscated by the 
Second Presidency Magistrate of Cal- 
cutta. 
'  ltappears that, on the 27th April 1923 
the applicant was arrested by the Police 
on the allegation that he was carrying 
a Sword witnout any license or permis- 
sion from the Commissioner of Police, 
Calcutta. The applicant protested that 


he was carrying a kirpan which, accord- 


ing to him, was a part of the religious 
creed of every member of the Sikh com- 
munity. On the 2nd May 1923 the ap- 
plicant was convicted as mentioned 
above. 

On behalf of the applicant it has been 
contended before us that the learned 
Magistrate has entirely ignored the fact 


that carrying a kirpan is part of the 


religious obligation of every member of 
the Sikh community, and that any noti- 
fication issued under any Act, interfering 
with the religious beliefs and practices 
of a sect or community, is ultra vires by 
reason of the Proclamation of Her late 
Gracious Majesty Queen Victoria, made 
iu 1858. 

The weapon, which was ordered to be 
confiseated, has been shown to us. It 
is more, than three feet long, and the 
: shape thereof is that of a sword. It is 


in faet, as the Magistrate remarked, a. 


rusty old sword with a blunt edge. 

Mr. B. C. Chatterjee, on behalf of the 
applicant, has claimed that according to 
the dictates of the Sikh religion the 
earrying of kirpan is an obligation on 
every. member of the Sikh community. 
Mr. Chatterjee has also argued that on 
a proper interpretation of the Indian 
Arms Act, 1920, and of the rules there- 
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under, itshould be held that the carrving 
ofa kirpan in Bengal is not an offence 
and that, asa matter of fact, kirpans are 
exempted from all prohibitions and ai- 
rections of the Arms Act, He has further 


‘argued that it was incumbent upon the 


Government, if it intended to prohibit 
the carrying of kirpans in Calcutta, to 
prohibit the same specifically and in so 
many words, and inasmuch as that had 
not been done the applicant had not 
committed any offence whatsoever. 


Now it may be admitted that the tenth 
Guru of the Sikhs, Guru Gobind Singh 
declared that "of material things the 
Sikhs shouid devote their*finite energies 
tosteel alone," ani that the carrying of 
a kirpan is one of the teathings of the 
tenth, Guru, and that since 1690 the 
carrying ofa kirpan has been in general 
use among the members of the Sikh 
community. The origin of the carrying 
of kirpans, together with the wearing of 
four articles the names of which begin 
with a K, and the story of the baptism 
by the tenth Guru of his chosen five 
Sikhs by water stirred with a dagger, 
and the transmutation oi the Khalsa, 1.6., 
the saved or liberated into Singhas or 
lions, is o1e of the most fascinating 
chapters of Sikh history. But, so far 
as this case is: concerned, however, fasci- 
nating or interesting may be the history 
referred to above, the short point that 


-we have to consider’ is whether or not, 


under the provisions of the Calcutta Police 
Act, the learned Magistrate was right in 
making the order which he did. Mr, 
Chatterjee has referred to the Proclama- 
tion of 1853. In our opinion the words 
of the Proclamation of Queen Victoria 
have no real bearing on the question 
that we have to decide, but it may he 
pointed out that the particular passage 
in the Proclamation, to which Mr. Cha- 
terjes referred, is preceded by a very 
important sentence which really gives the 
key to the meaning of what follows in’ 
the Proclamation. 


Now, under the provisions of the Oal- 
cutta Police Act, it appears that a noti- 
fitation was issued on the 21st October 
1922, by which the Commissioner of Police 
prohibited thé carrying of daggors, spears, 
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swords, bludgeons, lathis or guns or other 
offensive weapons in any public place, in 


the town or suburbs of Calcutta, between . 


the Ist November 1922 and the 3lst 
October 1923, provided that the prohibi- 
tion shall not extend to persons exempt- 
ed under Schedule I of the Indian 
Arms Act Rules, 1920, or holders of 
. permits granted by the Commissioner 
of Police in a prescribed form, or to 
weapons covered by alicense under the 
Indian Arms Act. It appears further 
that the exemptions from the prohibition 
‘and directions of the Indian Arms ‘Act, 
as prescribed in Schedule II of the Indian 
Arms Act Reles, 1920, are subject to any 
restrictions that may be imposed by 
Local Governments. My. Chatterjee has 
‘drawn our attention to the fact that. the 
Government of Bengal has decided that, 
so far as the town of Calcutta is concern- 
ed, the carrying of kirpans, the blade of 
. which is more than nine inches, should 
' not be allowed, and that the prohibitory 
' orders issued under the provisions of 
section 62A of the Calcutta Police Act 
should apply to kirpans, the blade of 
which is more than nine inches long. 
As remarked above, we are only’ con- 
' cerned in this ease with the question of 
. the prohibition such as it is in Calcutta 
and we:desire to guard ourselves from 
being understood to express 
-opinion whatsoever as to whether the 
carrying of a kirpan (more than nine 
. ineheslong)outside Calcutta and in Bengal 
is or is not an offence. There can he no 
doubt that, under section 62A of the 
Calcutta Police Act, read with the noti- 
- fication issued on the 21st October 1922, 
the carrying of the sword which has 
been produced before us, is certainly 
prohibited. Tt follows, therefore, that no 
one, unless otherwise exempted, isallowed 
to carry & sword in Calcutta by calling 
iba kirpan if the weapon itself is more 
than nine inches long. In our opinion, 
therefore, the weapon which has been 
produced before us does come within 
the purview of the prohibition of 
weapons mentioned in the notification 
àssued under the provisions of section 
62A of the Calcutta Police Act. We'do 
not wish to follow the learned Counsel 
_ for the applicant into a minute discus- 


any: 
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sion of the Indian Arms Act Kules be- 
cause, in our opinion, no useful purpose 
will be served thereby. The relevant 
section, in our opinion, is section 62A 
of the Calcutta Police Act. -We have 
in the present case nothing whatever 
to do with the larger and wider ques-. 
tion of the legality or otherwise of carry- 
ing kirpans more than nine inches long 
outside the limits of the Presidency 
Town of Caleujta. : 

It is argued, however, by Mr. Chatterjee 


‘that inasmuch as the Government of 


Bengal had not notified to the members 
ofthe Sikh eommunity that the use of 
kirpans, the blade of which is more 
than nine inches long, is prohibited; the 
applieant's conviction’ and | sentence 
should be set aside. Now, to.start with 
it has not been shown to us that itis 
sufficient, in order to get round the 
provisions of the law in this behalf, by 
merely calling a sword, which is more 
than three feet long a kirpan. Further, 
we think that the terms of the notifica- 


. tion of the 21st October 1922, were 


given sufficient publicity in Calcutta, 
and that, therefore, there is no substance 
whatsoever in the last argument addres- 
sed on. behalf of the applicant. à 

The result, therefore, is that, in our 
opinion, the order of the learned Magis- 
trate is right, and that this application 
must be dismissed. i 0h 

K. S. D. Application dismissed. 


D 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL Revision No. 67 or 1924. 
July 1, 1924. - 

Present :—Mr. Kendall, A. J. C. * 
BHAIYA GAURI SHANKAR— 
APPLICANT 


versus E 
BHAGALU PANDEY--OrrostrE 
PARTY. < 
Criminal Procedure Code (Act V of 1898), 
8. n applicability of—Dispute concerning privata 
right, i 
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. Where the dispute between the parties-is one 

.of private rights and has no reference to a 
public máisance, section 133, Criminal Procedure 

. ‘Code, has no application and the parties must 
+ .be left to their remedy in the, Civil Court. 


. Applieation for revision of an order 
of the District Magistrate, F'yzabad, dated 
the llth February 1924, in.& criminal 
revision filed against an order of the 
Sub-Divisional, Officer, Akbarpur, dated 

` ihe 12th December 1923. , 

.Mr. S. N. Rou, for tae Applicant. 

. ‘Mr, Moti Lal Saksena, for the Opposite 
. Party. l 


ORDER. This is an application for . 


revision of an order of the learned 
District Magistrate of Fyzabad, by which 
he revised an order of the Sub-Divisional 
' Officer of Akbarpur dismissing an ap- 
plication under section 133, Criminal 
Procedure Code. The application was 
filed in the Court of the Sub-Divisional 
. Officer on the. ground that the opposite 
party bad blocked up the pathway by 
which the applicant had been in the 
habit of taking his cattle. The Sub- 
Divisional Officer came to the conclusion 
that the applicant really wanted to open 
anew path through the opposite party's 
bamboo clump but the District Magis- 
trate in revision held that the applicant 
: was justified in demanding a path 
through the.bamboo plantation because 
it. would-be very inconvenient or.even 
impossible for the applicant to take his 
cattle through by the alternate route in 
the rains. , Whatever the rights- of the 
two parties’ may be, it is clear . that 
. their dispute is a question of private 
rights and has nothing to do with 
Chapter X of the Criminal Procedure 
“Code. I cannot even find any reference 
on the file to the question of a public 
nuisance. It is purely a matter for the 
Civil Court, and the District Magistrate’s 
order was, therefore, without jurisdiction. 
I, therefore, allow this application, set 
aside the order of the District Magis- 
trate and order that the application 
under séction 133, Criminal Procedure 
.Code, be dismissed and the parties be 
referred to the Civil Courts. 
G, E, Order set aside, 
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CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 552 or 1993. 
January 11, 1924. 

Present :—Justice Sir Ewart Greaves Kr, 
and Mr. Justice Panton. 
BISHAN SINGH-—APPELLANT 
versus - 

EMPEROR-—RzsPONDENT. 
Arms Act (XI of 1878), ss. 4, ó— Arms, defini- 


tion of, whether exhaustive -Hunting knives, whe- 
ther arms. i 


Section 4 of the Arms Act does not purport to 
give an inclusive definition of arms. [p. $44, col. 2. 


, Hunting knives fall within the definition of 


"armis" contained in section 4 of the Arms Act, 
and are, therefore, subject to the provision con- 
tained in section 5 of the Act. [jbid] . 


Criminal Appealagainst an order of 
the Officiating Second Presjdency Magis- 
d Calcutta, dated the llth August 

Mr. S. K. Sen (with him Babu Pr 
Chunder Chatterjee), for the Verr M. 
In this ease my client has been prosecuted 
under the Indian Arms Act for dealing 
in certain cutleries, which have been 
seized by the Police and have been pro- 
duced before your Lordships. His brother 
is in Germany, whence he sent these 
articles. The accused has a Shop here for 
dealing in all sorts of cutleries. These 
particular knives in question are used in 
the mufassil for skinning purposes, 

The only question is whether the 


articles in question come within the 


definition of dagger, as used in section 4 
Indian Arms Act. The Arms Act itself 
does not define dagger. But there is 
such a definition, in rule 17 of the Rules 
made by the Government of Bengal, as 
the Arms Aot. [See 
rule 17 and also Emperor v. Satish 
Chandra Roy (1] The law lays down 
that hunting knife in order ' to come 
within the definition, must have cross 
handleand double edge. My submission 
is ae es seule edge should go right 
up to the «hilt and not ‘ely c 
de merely up to a 
The large number of exhibits which 


are specimens purchased for the purpose 


of the case are all of this typ; 

à all ol type and the 
are being publicly: sold by big hang. 
Same of these are even bigger and more 
1) 34 C: 749; 6 C. L.J, 751; 110. W, N, 951; g 


E or Td. 221. 
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dangerous. I have also examined Mr. 
Browa, who is a partner in Messrs. 
Minton and Co., and he has given his 
deliberate and considered opinion that 
the articles.séized cannot be considered 
as daggers. i 

Moreover there was a dispute about them, 
in the Customs House, and matter was 
referred to the appraisers who held that 
the articles were cutleries and allowed 
them to pass. My client, therefore, has no 
evil inténtion and cannot be blamed. 
He is also willing to undertake to 
destroy all the remaining articles before 
the Police but a conviction is surely in- 
jurious to his reputation. In any case 
since- this. is" a technical offence, for 
which my client is. not very much to 
blame, I shéuld be let off with a nominal 
penalty. 

Mr. Khondkar, Officiating Deputy 
Legal Remembrancer, for the Crown, not 
called on to reply. 

JUDGMENT.—The question that 
arises in this appeal is whether certain 
articles that. have been imported by the 
aceused from Germany are arms within 
the meaning of section 5 of the Indian 
Arms Act as defined by section 4 of that 
Act. The articles in question were sent 
' by the accused's brother from Germany 
on his own initiative. There was appa- 
rently some ‘doubt at the Custom House 
whether they are arms within the mean- 
ing of the Arms Act of 1878 and_ the 
question was referred to the appraisers 
there for their decision. In the result 
the appraisers held that the articles 
fell within the definition of cutlery, and 
that they were not arms within the mean- 
ing of the Indian Arms Act of 1878. 
On behalf of the accused, evidence was 


- called of Mr. Brown, who is a partner in: 


Messrs. Manton and Company, and also 
an employee in the firm of Messrs. Lyon 
and Lyon and of other witnesses connect- 
ed with firms which sell hunting knives 
and such like articles. Mr. Brown dis- 
tinctly stated in his evidence that in his 
opinion the articles in question were not 
daggers within the meaning of the Indian 
Arms Aot, but that they were hunting 
&nives, and he referred in his evidence to 
. & catalogue of the well-known cutler 


Rogers (at page 68) for the purpose of ; 
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showing that for an article to be a dagger 
it must be sharpened on both sides. We 
have had before us various exhibits, (B), 
(D), (I) and (G) which were purchased, 
from the shops of Messrs. Manton and 
Company and Messrs. Lyon and Lyon and 
from other shops as hunting knives and 
there is no doubt that although the articles 
imported are inferior in quality, they do 
bear some considerable resemblance to 
the articles which are sold' generally in 
Calcutta as hunting knives. But taking 
the matter as & whole we have come to 
the conclusion that the learned Magistrate 
was right in his decision, and that these 
articles fall within the definition of arms 
as given in section 4 of the Act. Whe- 
ther they are daggers it is not, we think, 
necessary for us to decide, for section (4) 
does not purport to give an inclusive 
definition, for all that it says is that 
arms include among other things daggers. 
This being so, we think that the convic- 
tion was correct and that these articles 
fall within section 5 of the Indian Act 
of 1878 and within the definition of arms 
to be found.in section 4. But having 
regard to the fact that the Custom Ap- 
praisers considered that they were cutlery 
and that various witnesses of repute have 
considered that they were hunting knives, 
we think that itis not necessary to impose. 
the somewhat heavy penalty that was 
imposed by the Second Presidency Mag- 
istrate. We think that in importing 
these articles in the manner in which 
they were imported, the accused did not 
intend to controvert the provisions of 
the Indian Arms Act of 1878, and we, 
accordingly reduce the penalty inflicted 
on each of the three counts to one of 
Rs. 50 in each case. The fine paid in 
excess of the amount which we have 
directed will be refunded. 

Let the knives produced on behalf of 
the defence, namely, Exhibits (A), (B), (CJ, 
(D), (E) and (G) be returned. ` 


Z. K. Order accordingly, 


oy i i 
Vol; 811 
MI SHE YI v. EMPEROR. 


4 


RANGOON HIGH COURT. . " 
CRIMINAL APPEAL No. 954 or 1923: 
Criminat Revistoxn No. 440A oF 1923. 
November 15, 1923. 
Present:—Mr. Charles Young, Offg. 
Chief Justice, and Mr. Justice May. 
Oung. 
MI SHE YI APPELLANT 
^ versus 


EMPEROR—OPWSITE PARTY. f 
Criminal Procedure Code (Act V of 1898), s. 367 
(€)—Penal Code (Act XLV of 1860), s. 808; 
sentence under-—Discretion, judicial exercise of 
—Doubt, benefit of-—Transportation for life-- 
Enhancement whether | advisable-—Sentence, lenient, 
grounds for—Sex of accused whether any ground. 
A Court.of Session posssssss a discretion in 
‘the matter of passing santance undar s2ction 302 
of th» Penal Code but this discretion must he 
exsrcissd judicially. An accused person is 
, ehtitled to the benefit of any reasonable doubt 
. in th» mutter of sentences as in ths matter of 
conviction, But befor: passing th» lighter sen- 
tenes, a Judg? must satisfy 
reasons for doing so ara adequate. and covared 
by authority. And whils baaring in mind that 
.tha» primary rsspoasibility for tha santenss is 
his, hə should not los» sight of th» fact that 
should hs ‘pass a sontenes “of death, the matter 
will further b» considered by the High Court 
-bafora th» sentences is confirm:d. Where a santance 
of traasportation for lifa has bsen passzd, there 
ara manif»st objections to enhancing it, even 
when a sant2ns3 of dath ought to have baen 
passid; there is no such objection io com- 
muting a santsnos of death to one of- trans- 
portation for lifs and such a commutation should 
not bs considered as any reflection on the way 
in which the Ssssions Judgs has exercisad the 
` discretion given him by law. [p. 946, c01.2.] .. 
Crown v. Nga Tha Sin, lL. B. R. 216° (F. B.), 
. Hamid v. Emperor, 2 L. B. R. 63,. Shwe Cho v. 
Emperor, 3 Cr. L. J. 25; 3 L. B. R. 111, relied on. 
Th» mere fact that thara was no. premedita- 
tion or deliberate intention to kill or that the 
accused is a woman is nota conclusive reason 
for not passing a sentence of d2ath. [p. 947, col. 1.] 


Criminal appeal from an order of the 
Sessions Judge, Myaungmya. 
Mr. Kyaw Mynit,, for the Appellant. 


JUDGMENT.—The facts establish- 
ed in this case were that the deceased, 
a boy of 18. and a stranger, played 
cards for «money with four women, 
including the appellant aged 37, while 
some men looked on; that-at the-end 
of the play the. deceased had not only 
-lost all. his money but was also.in debt 
to the extent of one rupes to the ap- 
pellant ; 


oo j 
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-and the debt bat 


-from his person; 


himself that -his : 


more. 
and also 


pense, 


there is no 


that the appellant pressed for . Court shall in its judg " 
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A 


immédiate, payment: dnd. declined fo 


acquiesce in deceased's offer to go down 


to his boat and bring the money; that 
the deceased thereupon refused 10 pay 
and asked the appellant what she would 


‘do; that the appellant, saying that she 
: would 2 him, produced a clasp knife, 


opened ' jumped- towards the de- 


- ceased’ ad stabbed him in the heart; that 
‘the deceased called out '" Ma Shwe Yi 
-has stabbed me 


" and the appellant re- 
plying, "I stabbed, what matter?" left the 
house, taking her knife with her. The 
boy died soon’ after. 

The appellant admitted the gambling 
stated - that as “the 
deceased stood up, some monev fell 
“that the, lights went 
out-and there was ascramble; and that 
the ‘daceased was stabbed by some one 


in the d 


This in the circumstances was- a per 
improbable story, and was not spoken to 


.by any witness. , 


Thé assessors found that the appellant 
was guilty. of murder and the learned 
Sessions Judge, agreeing with them,: re- 
corded a conviction under section di 
Indian Penal Code. 

In passing sentence, the Judge said: — 


“SA. woman is weak and has less ; self- 


control. . No doubt she did the act in 
the heat of passion and without preme- 
ditation. She gave one stab and no 
Taking these into consideration 
the fact of her. being a 
woman, I feel that I can justifiably 
refrain from giving the extreme penal- 
ty.” He. therefore, sentenced the appel- 
lant to transportation for life. 

On.her appealing, she was called. upon 
to show cause why the sentence of death. 
should not.be passed and the learned 
Counsel, retained for her at publie ex- 
has been heaxd. 

So far as the conviction is concerned 


doubt whatsoever that. 
The evidenee was o 
whelming.. 
Section “367 6, Code of Oy 
Procedure, requires that if an 
‘is convicted of au offence 


with. death and the Court se 
to any punishment other th 


was right. 
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,reason why sentence of death was not 
“passed. This provision of law has been 
the subject-of a number of decisions but 
it is‘clear that sufficient reasons must be 
'stated. 

In Crown v. Ng ga Tha Sin (1) it was 
‘pointed out that in this Province, where 
it is within .the knowledge 'of all 
concerned in the Criminal Administra- 
tion that knives are freely used on the 


slightest occasion, it would be. unsafe ` 


to lay down asa general rule that 
mere absence of premeditation or de- 
liberate intent to kill is a good ground 
-for abstaining from -passing a capital 
‘sentence in;q case where a knife is 
used.. 


The Full Bench proceeded to lay 
‘down that section 367, ‘sub-section (5) 
‘of the Code of Oriminal Procedure con- 
templated the passing of the extreme 
iBentence as ‘the ‘ordinary rule in cases 
punishable with death, and the passing 
of a sentence of transportation for life 
‘as the exception, and that so far as any 
‘rile on the matter could be laid down, 


“a sentence of death should ‘ordinarily: 


‘Be passed unless there are extenuating 
circumstances; further ‘that before pass- 
ing ‘the mitigated sentence, a Judge 
‘should find that there ‘are really ex- 
‘ttenuating circumstances, riot merely an 
‘absence of dggravating circumstances, 
‘and that itis not for a Judge to ask 
‘himself whéther there are reasons for 
-4mposing tlie pénalty of death but whe- 
‘ther there are reasons for abstaining 
‘ftom doing so. Irwin, J., was of opinion 


that when & Sessions ` Judge has any. 


doubt whether a sentence of déath should 
‘be passed or not, he should pass ‘sen- 
‘tence ‘of death. | He said that it was 
often a Matter of difficulty to decide 
"whether the extenuating circumstances 
-were sufficient to justify the omission to 
inflict the extreme penalty; and where 
there was a doubt on ‘the point, he 
fhought, it ought to be decided by the 
High Court and not by the Court of 
Session. . In Hamid v. Emperor (2) it 
was explained that there was no inten- 
tion, ‘of fettering the free exercise „of 


QO EBB. Beas P-B). . 
cQ) 21, B, R. 63. 
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the Sessions Judge's discretion within 
judicial limits. In Shwe Cho v: Em- 
peror (8) Mr. Justice Irwin’s dictum, 
was dissented from by a Bench and it 
was pointed out that the idea that a 
Sessions Judge may devolve on a higher 
tribunal his responsibility in respect of 
a sentence in a capital case was errone- 
ous. 

A Court of Session undoubtedly pos- 
sesses a discrejion in the matter of 
passing sentence under section 302, 


-Indian Penal Code, but this discretion 


inust, itis hardly necessary to say, be 
exercised judicially. An accused person 
is entitled to be benefit of any reason- 


‘able doubt in the matter of sentence 


as in the matter of conviction. But, 
before passing the lighter sentence a 
Judge must ‘satisfy himself that his. 
reasons -for ‘doing so are adequate and 
covered by authority. He will find in 
the reported decisions, .various proposi- 


tions, laid down from time to time, which 


have been adopted by the High Courts 
and which should guide him in his 
decision. And while. bearing in mind 
that the primary responsibility for the . 
sentence is his, he should not lose sight 

‘of the fact that, should he ‘pass sen- 
tence of death, the matter will further 


rbe ‘considered ‘by the High Court before 


the ‘sentence is confirmed. No hard 
and ‘fast rule can be laid down, but it 
should be remembered, as stated by. 
Trwin, J. in Nga Tha Sin's case (1) that 
where a sentence of transportation for 
life has been passed, there are mani- 
fest objections to enhancing it, even 
when, as in that case, a sentence. of 
death ought to have béen passed, there. 
is no such objection to commuting a 


‘sentence of death to one of transporta- 


tion for life,and such a commutation 
should not ‘be considered as-any reflec- 
tion on the way in which the Sessions 
Judge has exercised the discretion given 
him by law. 


In the present case, lind - the ngenai 
been a man, there is no doubt the 


learnéd Sessions J udge would have 


hesitated to inflict the lesser penalty. 


As indicated above, mere:absence of -pré- 


(3) -3 Le B, Rell;.3 Cr. Le J. 25, 
. " . d 


. å ki 
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meditation or deliberate intent to kill, 
has been held in the province to be 
an inadequate reason for not passing 
sentence of death. That a single blow 
was delivered is not an extenuating 
circumstance, in view of the medical 
evidence that the wound was three 
inches deep and appeared to have been 
'the result of considerable force. Nor 
:did the appellant’s sex afford ground 
for leniency in view of the fact that 
she did not hesitate to use it for a 
very slight cause and that she was tru- 
culent and defiant after committing the 
crime. 

That the accused is a woman is not 
a conclusive reason for not passing a 
sentence of death, and the circumstances 
ofthe present case are such that the other 
matters put forward in the lower Court's 
judgment id not in our view afford 
sufficient grounds for imposing the lesser 
punishment. 

If. the Sessions Judge had passed the 
extreme sentence in the- first instance 
we should have confirmed it and left 
it to the.Crown to have exercised the 
prerogative of mercy on ‘account of the 
'appellant's sex, if so advised, but, as 
things stand, having regard to the sex 
of ‘the appellant, the fact’ that she has 
only been sentenced to a lesser penalty 

and ‘the time ‘that has elapsed since 
‘the :trial, we do not ‘think it necessary, 
‘acting in revision, to enhance the sen- 
tence. 


N. K. Appeal dismissed. 


‘BOMBAY HIGH COURT. 
“URIMINAL APPEAL No. 128 or 1924. 
< February 27, 1994. 

Present —Justice Sir N orman Macleod, 
Kr., Chief Justice and Mr. Justice Shah. 
SOMABHAI VALLAVBHRAI— 
APPLICANT-~APPELLANT 


D versus 
ADITBHAI PARSHOTTAM AND OTHERS 
— OPPONENTS— RESPONDENTS. E 
Criminal Procgdure Code (det V of 1808) es. 103, 


P] . 
LI 


489, 476, 476B— Complaint of offence—Appeal— 
Order withdr awing complaint— Appeal, whether 
lies-—Revision—IH igh Court, inter “ference by. 

No ‘appeal lies under the provisions of the 
Criminal Procedure Code ‘against an order made 
under section 476B of the Code, by a Court to 
which the Court making the complaint is ,sub- 
ordinate. [p. 948, col. 1.] 

The question ‘whether a complaint should be 
made under section 476, Criminal Procedure Code, 
is almost invariably a matter of discretion, and 
if the Trial Court or & Court to which it is 
subordinate thinks that no complaint should be 
made, it is not desirable that the High Court 
should interfere with the order in revision. [ibid.] 

Section 439 ofthe Criminal Procedure Code as 
amended in 1923, makes no mention of section 
195 of the Code, which was referred to in sec- 
tion 439 before the Code was amended. [ibid] 


Criminal appeal from an order ofthe 
Sessions Judge, Ahmedabad, in Appeal 
No. 183.of 1923, reversing an order of the 
Subordinate Judge, Umreth, in Miscel- 
laneous Application No. 20 of 1923. 


Mr. G. N. Thakor (with him  Messrs. 
Amin and Desai), for the Appellant. 


JUDGMENT.—The petitioner in 
this case prayed for an inquiry "under 
section 476, Criminal Procedure Code, 
into offences alleged to have been com- 
mitted by the opponents under seetions 
193, 209, 465, 471 and 114, Indian Penal 
Code. The Subordinate J udge, after 


.holding ‘an inquiry, directed "that the 
«opponents should take their trial before 


the Court of the First Class Magistrate 
of Nadiad for offences under sectionss 
193, 465, 471 and 209, Indian Penal Code. 
The Subordinate Judge did not comply 
with the provisions of section 476 of the 


amended Criminal Procedure Code, by 


which the Court is directed, in case it 
thinks that proceedings should be taken, 
to make a complaint in writing signed 
by the presiding officer of the Court. and 
forward the same.to a Magistrate of the 
First Class having jurisdiction. 


Against fhe order of the Subordinate 
Judge, dated 29th September, 1923, an 
appeal was filed to the Sessions Judge 
of Ahmedabad under section 476B, Cri- 
minal Procedure Code. The Judge 
allowed the appeal and directed that the 
sinction against the appellants should 
be withdrawn. There again the learnéd 


Judge haa not followed the: provisions oi 


EMPEROR V. JAWALI. 


section 476B because he should dove 
du ected withdrawal of the complaint. 

— From that order in effect directing 
withdisenl of the complainant the peti- 
tioner has filed an ‘appeal. 
question is whether the appeal lies. We 
are clearly of opinion that no appeal 
lies under the provisions of the Code 
against an order made by the Court to 
which the Court making a complaint is 
subordinate. 

The only question is whether we should 
entertain an application in revision 
under section. 439, Criminal Procedure 
‘Code. It must be noticed that section 439 
of the amended Code makes no 
. mention of section 195, Indian Penal 
Code, which was referred to in section 439 
before the Code was amended. 
. Therefore, unless we take a very wide 
view of our powers under section 439, 
it would not be competent to this Court 
: to revise an order such as the one made 
in this case. At the same time we are 
not anxious fo lay down any such 
principle which would prevent us from 
exercising revisional powers, in extra- 
ordinary cases, although, generally 
| Speaking, where the lower Appellate 
Court has thought fit to withdraw a 
complaint made under section 476, it 
would be very difficult for this Court to 
interfere in revision. I think that the 
question whether a complaint should 

. be made under section 476, Criminal 

. Procedure Code, is almost invariably a 
matter of discretion, and if the Trial 
Court or .a Court to which it is subordi- 
nate thinks that no complaint should 
be made, then it would not be desirable 
that this Court should interfere. In 
any event in this case, the Sessions 
Judge has considered that no complaint 
should be made, and we are not disposed 

: to interfere with that order. 

ZK Appeal. dismissed. 
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LAHORE HIGH COURT. . 
CRIMINAL Revision No. 1491 or 1923. - 
November 26, 1923. 
Present:—Mr. Justice Moti Sagar. | 
EMPEROR— PETITIONER , 

verTSUS i 


J AWALI AND ANOTHER— RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 562, 
order under—Second Class Magistrate, jurisdiction 
of— Procedure. 

A Magistrate of She second class is. not him- 
self competent to pass orders under section 562 
of the Criminal Procedure Code. If he is of 
opinion that a case is a fitonefor the exercise 
of powers under that section, he should submit 
it with his report, toa First Class Magistrate or 

Sub-Divisional Magistrate for orders. [p. 949, 


col] J 


Criminal revision against an order of 
the District Magistrate, Gurgaon. 

Mr. Sain Das, for the Respondents. 
REFEREN CE.—The accused entered 
Chandan complainant's.choubara in broad 
day light and stole a wooden box con- 
taining ornaments and clothes worth 
Rs. 156. The box was subsequently 
recovered by the Police intact and 
the accused were challaned in the Court 
ofthe Magistrate, Second Class, Rewari. 
The Magistrate found both the accused 
guilty, and gave the sentence under 
section 562, Criminal Procedure Code. 

That the order passed by the Magis- 
trate, Second Class, Rewari, is illegal,.the 
punishment awarded not being g permis- 
sible under section 454, Indian Penal 
Code. 

That a Magistrate of the second class 
is not competent to award sentence 
under seótion 562, Criminal Procedure 
Code. Under the proviso to this. section 
he can only submit the proceedings 
with. his opinion for the orders of a 
competent authority. 

That the offehee committed by the 
accused is not of a trivial nature, the 
punishment awarded ‘under section 454, 
Indian Penal Code, béing ordinarily 
three years and fine. , 

That the antecedents of the accused 


- who are aged about 17 do not JüsUHY 


the sentence. 


For these reasons, I submit he. ‘file 
of the case to the High Court with 
the: recommendation that the order be 
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set aside. and the . Magistrate called 
upon tO pass a fresh sentence in accord- 
ance with law. 

ORDER. 

Moti Sagar, J.—I agree with the 
District Magistrate in holding that it 
was incompetent for a Second Class 
Magistrate to have passed orders under 
section 562 of the Criminal Procedure 
Code himself, and that he should have 
submitted the case to* a First Class 
Magistrate or a Sub-Divisional Magistrate 
for orders with his report, if he was 
of opinion that the case was a fit one 
for the exercise of powers under that 
section. I set aside the order and re- 
mand the case to the Magistrate con- 
cerned with a direction that he should 
pass fresh orders in accordance with law 
keeping in view the prvisions of section 
562 of the new Criminal Procedure 
Code. 


Z. K, , Case remanded, 


:OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL APPEAL No. 104 or 1923. 
May 15, 1923. 

Present :—Mr. Dalal, J. C. 

DIN DAYAL—Accusep—A PPELLANT 

. versus 
EMPEROR-—PnosscuTOR— RESPONDENT. 
Identification, evidence of—Witness familiar 

wih face of aceused—Conviction whether justifi- 

ed. s 
Identification evidence by itself is, at best, a 

very insufficient basis for conviction, but when 


itis found that identification witnesses have been ' 


familiar with the face of the person identified, 
there can be no certainty that the witnesses 
really saw the accused person at the time of 
the commission of the offence. 

‘Appeal against an 
Sessions Judge, Sitapur, 
February 1993. 


order of 


Mr. J. P. C. Bhatiacharji, for the Ap- `’ 


pellant. 

The 
Crown. . l 
JUDGMENT.—Din Dayal has appeal- 

ed from his conviction under section 395, 
Jndian Penal Code. The learned Sessions 


Government . Pleader, i the 
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Judge in disagreement with- both the 
assessors has convicted the appellant. 
He did not believe the evidence relating 
to the possession by the appellant of 
stolen property at some time after the 
daeoity. He based the conviction entire- 


ly on the identification of the appellant 


by two persons Musammat Bitana and 
Mohammad. His ‘suspicion, however, 
that these two witnesses were familiar 
with the appellant's face takes away the 
entire .value of the identification. At 
best, identification evidence by itself 
is a very unsafe basis for conviction, 
but when it is found that identifying 
witnesses have been familiar with the 
face of the person identified, there can 
be no certainty that the witilesses really 
saw the accused person at the time of 
the dacoity. A mistake due to con- 
fusion of ideas is quite possible and 


‘persons, whose house has been looted 


or who have been present at the time 
of the occurrence, may’ mix up the 
two situations in their mind and come 
to think that a face familar elsewhere 
was seen by them during the dacoity. 
Such a mistake ` may be quite honest 
but has to be guarded againstall the 
same. Under these cireumstanees the 
identifieation of the appellant by the 
two witnesses does not satisfy me that 
the appellant did take. part in the 
daeoity. Iset aside the conviction and 
sentence and order the appell ant to be 
released at once. 


N. K. A RT allowed, ; 


CALCUTTA HIGH COURT. 
Civit Revision Cast No. 1319 or 1923. 
February 4, 1994, 
Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Justice Sir Thomas 
Richardson, Kr. i 
EMPEROR—PROSECUTOR 


Jersus 


_ Babu BRAHMANANDA DUTTA, ` ° 


PLEADER—OPPOSITE PARTY. 
Legat Practitioners Act (XVIII of 1879), s. 12 
—Temporary aberration, whether defect of 


e 


550 
EMPEROR vV. BRASMANANDA, 


character-Mi, isapp". ipii —Dismissal—Suspen- 
sion. 

: A Pleüder was convicted df criminal breach of 
trust which. wasi found to have been only in- 
tended. to be temporary and not an attempt at 
permanent misappropriation : 

Held, that the offence was a temporary aberra- 
tion-on the part of the Pleader and the convic- 
tion did not. imply a defect of character which 
Would unfit him permanentlyto bea Pleader or 
which would justify the High Court in making 
an order of dismissal, and that a sentence of 
suspension would meet the requirements of the 
cass. 

Report made by the District Judge 
of the Assam Valley Districts against 
Babu Brahmananda Dutta, a Pleader 


practising at Golaghat, Assam Valley 
Districts. 
Mr. Bagram, Counsel and Moulvi M. 


Saadulla, for the Pleader. 

' Babus Dwarika Nath Chakravarty 
and Surendra Nath Guha, for the’ Gov- 
ernment. 


JUDGMENT. 


Sanderson, C. J.—This is a Rule 


which was issued. by the Court calling 
upon the Pleader, Brahmananda Dutta, to 
show cause why he should. not be sus- 
pended from practice or why such other 
order should not be made in the matter 
as to this Court might seem fit and pro- 
er. 

* It appears that the Pleader was the 
Vice-Chairman of the Golaghat Local 
Board and that one Bhikola bought. 
the right to collect the revenue fixed. 
by the Government in respect of two 
cattle-pounds and it was alleged that 
Bhikola had paid a sum of Rs. 66-10-8 
to the Pleader on account of this matter, 
that the Pleader retained this sum for 
about seven weeks and that then he 
paid if into the treasury of the Local 
Board. 

He was charged with an offence under 
seetion 409 of the Indian Penal Code 
which deals with the offence of crimi- 
nal breach of trust by a public servant 
and was convicted by the Magistrate of 
Golaghat and sentenced to imprison- 
ment till the rising. of the Court and 


to a fine of Rs. 500; and it was directed 


¢hat, in default of payment, a further 

eriod of six months’ rigorous imprison- 
ment would be imposede The fine of 
Rs. 500 has been paid; 


. INDIAN CASES. 


FIA 


' Section 12 of the. Legal Practitioners 
Act. provides: “The High Court 
may suspend or dismiss any: Pleader 
or Mukhtar holding a certificate issued 
under section 7 who is convicted of any. 
criminal offence implying a defect of 
character which unfits him to bea Pleader 
or Mukhtar, as the case may be.” 

There was no appeal from. the convic- 
tion and the learned Counsel who has 
appeared for tHe Pleader has rightly 
said that in this Court he cannot con- 
test the correctness of the conviction. 

Therefore this case must be approach- 
ed on the basis that the Pleader was 
convicted under the above-mentioned 
section of an offence which cannot be said 
to be a trivial one. 

On the other hand, the Magistrate who 
dealt with the case thought it right to 
deal with the case leniéntly and he 
pointed out in his judgment that the 
misappropriation, although he found it 


to be dishonest misappropriation, was 
only intended to be temporary. He 
further said that it could not have 


been an attempt at permanent misappro- 
priation. 

It is, however, to be remembered. that . 
the misappropriation was not discovered 
until a new Chairman was appointed 
and he began to make investigation 
into the affairs of the Local Board. 

My learned brother and Lare inclined 
to regard this case as a temporary aber- 
ration on the part of the Pleader and 
we do not think that his conviction in 
this case implies a defect of character 
which would unfit him permanently to ke: 
a Pleader or which would justify . this 
Court in making an order of dismissal. 

The result, therefore, is that we think 
that a sentence of suspension will meet. 
the case. ‘We direct that the Pleader he 
suspended for six months from the 1st of 


January 1924. 


Richardson, J. 
M, B. 


—I agree. 
Pleader suspended, 


*. 
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OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
OnRIMINAL APPLICATION No. 129 or 1923. 
February. 12, 1924. 
Present:—Syed Wazir Hasan, J. C. 
CHHEDI LAL-—ACCUSED—A PPLICANT- 
versus 


EMPEROR-—CoMPLAINANT. 


Criminal Procedure Code (Act V of 1898), ss. 480, . 


482—Penal Code (Act XLV, of 1860) s. 179~- 
Witness refusing to answer trrelevant question— 
Contempt of Court-—Procedure. 

During the course of eross-examination as a 
witnesi e ao coos Court the applicant 
refused to. disclose what an asses acti i 
the case had said pec di 
by. the applicant. _ The Sessions Judge, thereupon, 
acting under section 482 of the Criminal Pro- 


cedure Code, forwarded the case to the District, 


Magistrate to try the applicant on a ch 

section 179 of the Penal ode.: Pie KANANE d 
Held, (1) that the action taken by the Sessions 

Judge was injudicious, as the question which 

the applicant had refused to answer had no 


d on the facts of the case which was being 
2 
(2) that even if the applicant was techincally 
guilty of an offence under section 179 of the 
und ede te coe been dealt with by the 
ssions Judge se der i 1 
Criminal Procedure Code. UN qo Mie 


.Applieation for revision against an 
.order of the Additional Sessions Judge, 
Sitapur, dated the 13th October; 1923. 

Mr. St, G. Jackson, for the Applicant. 


The Government Pleader, for the 
Crown. : l 


,JUDGMEN'T.—This is an appliea- 
tion under section 439 of the Code of 
Criminal Procedure. The applicant 
Chhedi Lal, gaye evidence on behalf 
of the defence in a certain sessions 
trial in the Court of the Additional 
Judge | of Sitapur. A perusal of his 
deposition in that Court reveals to my 
, mind an extraordinary heckling of the 
witness in cross-examination but the 
Strangest of all was the question as to 
what a certain assessor acting in the 
case had said in answer to a question 
which the witness had put to the said 
assessor. The record shows that the wit- 


ness did not answer that question. The . 


learned Additional Sessions Judge h 

consequently acting under Pet 489 
of the Code of Criminal Procedure for. 
warded the case to the District Magis- 
trate of Sitapur to try the applicant 


INDIAN GASES. ` 


‘the learned Judge is 


in answer to a question put, 
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on a charge under section 179 of. the 

Indian Penal Code. | 

I am of opinion that the action of 
injudieious. In 
the first place the question for the re- 
fusal to answer which Chhedi Lal is 
Sought to be tried under section 179 of 
the Indian Penal Code had no bearing 
whatsoever on the factsof the case. But 
even if he was technically guilty he 
could have been dealt with by the Court 
itself under section 480 of the Code of 
Criminal Procedure and punished. In 
the order forwarding the case to the 
District Magistrate the learned Judge 
gives no reason for not having acted 
under section 480 of the Code of Criminal 
Procedure. I am of opinidn that the 
order should not be allowed to stand 
and it is hereby set aside. 

The learned Additional Sessions Judge 
must be taken to have made a complaint 
to the District Magistrate under section 
195 (1) (a) of the Code of Criminal Pro- 
cedure as regards the offence alleged to 
have been committed by Chhedi Lal 
under section 179. of the Indian Penal 
Code. Under sub-section (5) of section 
195 of the same Code I order the with- 
drawal of that complaint. 

Z. K. Revision accepted. 


BOMBAY HIGH COURT. 
CRIMINAL APPEAL No. 450 or 1923. 
November 15, 1923. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump, 
EMPEROR—PROSECUTOR 
versus 
NARAYAN SAYANNA KAMATHI— 

f ACCUSED. 
. Criminal Procedure Code (Act V of 1898), s. 942 
—Examination of accused--Duty of Court—Pro- 
cedure. 

Under section 342 of the Criminal Procedure 
Code, it is incumbent on the Court to ask the 
accused generally whether he wishes to dffér ah 
explanation of any portion of the evidence which 
has been given against him, and if the Com’ 
does so that is a sufficient compliance with the 
provisions of the section, [p. 952, col. 2.] : 


bro 
. fMplhón v. NARAT. YAN: SAYANNA,' 


ANM aleo. gives the Court power to put- 


specific questions to the accused with regard to 
any portion of -the evidence adduced for the 
prosecutién, but it is ]eft to the discretion ‘of 
the Ccurt: Whether it should, after having put 
the general question, ask specific questions on 
particular points in the evidence. [ibid.| 

` Criminal appeal from an, order of the 
Sub-Divisional Magistrate at Amednagar, 
in Criminal Appeal 3 No. 4 of 1923, revers- 


ing that of the eie Class Magistrate 


at “Ahmednagar, in Case } No, 1 of 1928. 


Mr. 8. S. Patkar, Government Pleader, 


for the Crown. - 
“Mu. J.'G. Rele, for the Accused. 


(d UDGMEN T.—'Phis i is an appeal by 
Government against an order of acquit- 
tal passed by the Sub-Divisional Magis- 


trate, with appellate powers, of Ahmed-. 
The first accused was convicted , 


nagar. 
by! thè Second Clase Magistrate of Nagar 
Talika under sec tions 457 "and 380, 
Indian. Penal Code, and the second 


accused was found guilty of an offence: 


under’. section 411, Indian Penal 
Code. It seems.to:me thatthe evidence 
proves conclusively + facts from which 
the proper inference to be. drawn was 


that.the second accused must have had: 
property. 


reasonable — belief “that - the 
entrusted. to him.:by the first accused 
was stolen property. The Sub-Divi- 
sional Magistrate thought, however, 
that there was a defect in the trial 
which entirely vitiated the proceedings, 
so that the conviction and sentence 
passed on the second accused should 
. beset aside. He says in his Jada mêne 
"Unfortunately accused: -No. 2. - was 
not asked bythe. 
to explain this conduct and his know- 
ledge -about, the things shown by him 
as was necessary under section 342, 
Criminal Procedure. Code. ' 
for the . defence very strongly urged 
that .this. omission by the learned 
Magistrate left no chance toaccuéed No. 2 


to explain his conduct and.knowledge, | 
` ask 


and- had, therefore, vitiated the trial, 


as the . 
Pleader 1eqv. ested the learned Ñ agistiate 
id | put. specific 

points to his client. 
record of the Court's. refusal and 


Though lele is ro 
the 


Heer urging ‘this point, I do' not” 


INDIAN OASES, 


learned Magistrate. 


‘The Pleader : 


omission occurred theugh the. 


questions ' about thege* 


sh 


hesitate to cara DE the force of the. argu- 
ment." 

The accused was asked in the Trial, 
Court:—Did you hear the evidence re- 


- corded for the prosecution? 


Answer—Yes. : 
-Questioned —Have 
say-with regard to it? 
Answ er—Nothing g. 
‘Hè was also asked—When were the 
currency notes ef Rs. 200 handed over 
to you by accused No. 1? To which he 
replied—I do not remember the exact 
day but after accused No. 1 handed 
them over to me they remained with 
me for a day. and I gave them to Papu the 
next day. Soit doesappear that at least 
one particular question was putto the 
second accused. But if the argument 
is correct that under 
the Criminal Procedure Code the Court 
must question the accused on the evi- 
dence, and that the genenal questicn 
whether the accused wishes to ofer 
explanation of any of the evidence 
which has been given. against him, is 
not sufficient, then itis difficult to see: 
how any general directions could be. 
laid down es to the particular points 
cn which questions ought to te put" 
by the Ccurt so as to comply with the | 
provisicns'of section 342. As I read 
that section, it is incumbent ón the, 
Court to ask the accused generally . 
whetker he wishes to offer an expla- 
naticn.of any cf the evidence which 
has keen given against him, end if 
the Couit dces so, that would ke a 
suffcient ccmpliance with the section. 
But the eceticn also gives the Court, 
power to put specifie. questions to the. 
accused with regard to any of the evi- 
dence . adduced for the prosecution. , 
Without section 342 the Courts would 
have no such power. But it is left 
entirely to the discretion of the Magis- 
trates and Judges whether they should, 
after having put the geneial question, 
‘specific questions cn particular , 
points in «he evidence. Piesiding in 
the Sessions Court, I have generally 
refrained ficm putting specific questions , 
to thé’ accused, as whether he £nswered . 
or refused to answer such questions, 
there was always the fear that he , 


you anything to 


* . 
. 


section 342 of ` 
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might prejudice himself with the Jury. 
In my opinion, therefore, the Sub-Divi- 
sional Magistrate was quite wrong in 
thinking ‘that there was a sarious 
defect in the trial. I also cannot agree 
. with him that there was not sufficient 
evidence to convict the second acéused. 
However after this period of time, we 
do not think it desirable that the ac- 
cused should he sent, back -to jail. 
So while we set aside the order of 
acquittal and direct that the order of 
conviction and sentence should stand, 
we reduce the sentence of imprison- 
ment to the period already suffered; 
and retain the fine directed ‘to be paid 
by the order of the Trial Court. 
Z. K. Order set aside, 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPEALS Nos. 579 To 584 
oF 1923 AND 80 or 1924, 
February 15, 1924. 

Present :—-Syed Wazir Hasan, J. C. 
| NAWAB ALI AND OTHERS—PRISONERS—— 
APPELLANTS 
versus 
EMPEROR-—COXPLAINANT. 
"Criminal Procedure Code (Act V oy 1898), 
gs. 297, 587-—Trial by Jury- Judges charge -- 
“Laying down law by which Jury are to be 
guided", meaning of- kaine to do so, effect 

of. 

"In a trial for dacoily under section 395 of the 
-Penal Code, the Sessions Judge in his charge to 
the Jury made the following observation : 


“The nature of the charge is no doubt familiar: 


to you all. It: must be proved that there was 
` robbery committed - by five pople or more and 
also that each of the accused took part in that 
robbery.” 

The Jury having given a unanimous verdict 
‘of guilty, the accused wer» convicted by the 
Sessions Judge and appealed against the order : 

Held, (1) that the 
Judge did not ia any sens2 amount to “laying 
down the law by which the Jury ase to. be 
guided” within the meaning of d 297 of the 
Criminal Procsdure Code; [p. 954, col. 1.] 

(2) that the omission of the Judge to do so. 
wns not a mere -irregularity which could be 
eured by section 537 of the. Code, but was a 
failure to comply with an express provision of: 
the law and vitiated the trial. [zbid.] ^ 

à d. 
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observation of the Sessions 
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Mari Valayan v. Emperor, 30 M. 44; 1 M. L. T. 
393; 5 Cr. L. J. 78, followed. 

Taju Pramanik v. Queen-Empress, 25 C. 711; 
26. W. N. 309; 13 Ind. Dac. (x. s.) 465, Sri Prosad 
Misser v. Empress, 4 C. W. N. 193, In re Suruttai, 
7 Ind. Uas. 401; 8 M. L. T. 82; 11. Cr. L. J. 482, 
Tkramudlin v. Emperor, 39 Ind. Cas. 331; 39 A. 
348; 19 A. L.J. 905; 18 Cr.L. J.491, Emperor 
v. Baij Nath, A. W. N. (1903) 232, referred to. 


Criminal revision against the judg- 
ment of the Sessions Judge, Lucknow, 
dated the 4th December, 1923. 

Mr. Ali Zaheer, for the Appellants. 

The Government Pleader, for 
Crown. 

JUDGMENT. — The* appellants, 
Nawab Ali, Balandar, Laltu; Badlu, Amir 
Ali, Hamid and Raghubar Payal alias 
Ramanand, have been tried by a Jury and 
on a unanimous verdictof guilty have been 
convicted by the learned Sessions Judge 


the 


. of Lucknow under section 395 of the 


Indian Penal Code. Nawab Ali and 
Raghubar alias Ramanand have been 
sentenced to seven years’ rigorous im- 
prisonment including three months’ soli- 
tary confinement each. The other appel- 
lants have been sentenced to five years' 
rigorous imprisonment including two 
months’ solitary confinement each. These 
appeals have heen argued on a pure 
question of law and it is only on such a 


‘question that the appeals could be enter- 
tainable under section 418 of the Code. 


of Criminal Procedure. The attack is 


on the illegal character of the charge. 
made to the J ury by the learned Sessions. 


Judge. It is contended that the learned 
J udge has failed to lay down the law ap- 
plicable to the case in his charge to the 
Jury. Onthis matter the learned J udge 
in his charge to the Jury made the follow- 
ing observation : — 

E The nature of the charge is, no doubt, 
familiar to vou all. It must be proved 
that there was robbery committed by five 
people or more and also that each of. the 
accused took partin that robbery." 

Section 297 of the Code of Criminal 
Procedure is as follows:—''In cases tried 
by Jury, when the case for the defence 
and the proseceutor's reply (if any) are 
concfuded,. the Court shall proceed to 
charge the J ury, 
and laying down 


the law by which. 


summing up the evi- " 
dence for the prosecution and defence,. 
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the Jury ate to be: guided.” -T have no 
doubt in my mind that the naa 
ofthe learned Judge quoted above do 
not in any sense amount to “ laying down 
the law by which the Jury are to be 
guided,” within the meaning of section 
397 above referred to. The case of Mari 
Valayan v. Emperor (1), decided by Sir 
Arnold White, Chief Justice of Madras, 
closely resembles to the present case. In 
that case the Trial Judge had charged 


the Jury in respect of the jaw bearing on’ 


the facts of the case in the following 
words :—“ The accused are charged with 
dacoity. Dacoity is committed when any 
number of persons, not less than - five, 
conjointly commit robbery.” The learn- 
ed Chief Justice made the following 
observations :— 

“Now this is a correct exposition of the 
law-so far as it goes, but itis clearly de- 
fective in that the learned J udge did 
not explain to the Jury what is necessary 
to constitute the offence of robbery as 
that offence is defined in section 390 of 
the Indian Penal Code. This seems to 
me to be a real, and not merely a techni- 
cal defect. It is not to be assumed that 
every Jury man knows the legal distinc- 
tion between theft and robbery: and the 
defect arising from the omission by the 
Judge to explain tothe Jury the essential 
elements of the offence of robbery is 
not cured by the fact that evidence was 
given in this ease which, if believed by 
the J ury, would warrant ‘their conviction 
of the accused on the charge of da- 
coity." The opinion of the learned 
Chief Justice ‘quoted above is fortified 
by the decision of the Caleutta High 
Court in the ease of Taju Pramanik v. 
Queen Empress (2) to which the learned 


Chief Justice refers in his judgment. A, 


similar view was taken by the Calcutta 
High Court in a later decision in the 
case of Sri Prasad Missar v. Queen Em- 
press (3). In re Suruttat (4), a Bench of 
the Madras High Court followed the opin- 


jon expressed by the learned Chief Jus-. 


e (1) 30 M. 44; 1 M. L. T. 399; 5 Cr. L. J. 78. 
(2) 25 C. 711; 2 C. W. N. 369; 13 Ind. Dec. (X. s.) 


169. 

(3) 4 C. W. N. 193. 

(4) 7 Ind. Cas. 401; 8 M, L. T, 82; 11 Cr. L, J. 
482. 


INDIAN CASES, 


[1924 


ticc.in the case of Mari. Valayan v. Em- 
peror (1) mentioned above. In the casé 
of Emperor v. Ikramuddin (5), 1 Mr. Justicé 
Walsh said: “There is a decision of 
this Court in Emperor v. Baij Nath (6) 
where it was held that under section 367 . 
of the Code of Criminal Procedure, 
a Judge is called upon to show: by the 
heads of his charge to the Jury in what 
way the law on the subject was explained: 
to the Jury. I agree with that ruling. 
Tohold otherwise might be to render nuga- 
tory an appeal to this Court on a, ques- 


.tion of misdirection, because the Judge 


might otherwise merely say that he ex- 
plained the law on the subject, which 
means no more than what he thought 
was the correct statement of the law.” 
Thelearned Government Pleader said 
in reply that the failure of the Judge to 


‘lay down the law in his charge to the 


Jury isa mere omission or irregularity 
and that consequently the trialis not 
vitiated by such omission or irregularity 

under the provisions of section 537 of 
the Code of Criminal Procedure. This 
argument may best be answered in the 
words of Sir Arnold White in the case of 
Mari Valayan v. Emperor (1) mentioned 
above. “The omission of a Judge to 
lay down the law by which the Jury are 
to be guided as required by section 297, 

Code of Criminal Procedure, is usually 
described as misdirection, and, in à sense, 

of course it is misdirection. Butit is. 
something more than misdirection. It is 
a failure to comply with an express pro- 
vision of the law, and’ I am of opinion 
that section 537 of the Code of Criminal 
Procedure is not applicable in such a 
case." 

Before taking leave of this case, I 
desire to mention two more points, which 
were urged before me at the hearing of 
these appeals by the learned Counsel for 
the appellants. It was contended that in, 
drawing the attention of the Jury to the 
evidence of the informer Kallu the learn- 
ed . Judge should have stated that 
Lallu’s evidence was not worthy of credit 
unless it were corroborated by indepen- 
dent evidence in material particulars 
(5) i) De no 331; 39 A. 348; 15 A. L. J. 205; 


18 Cr. L. J. 491 
(6) A. wW, X. 0903) 232, 
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and that. his omission to do so vitiated 
the trial It was further contended that 
the evidence as against each of these 
appellants should have been separately 
placed by the learned Judge before the 
Jury for their consideration and that 
this omission also vitiated the trial. 
In the case of Amir Ali appellant, it was 
also argued that his confession. should 
not have been admitted ,in evidence be- 
eause it was not recorded inthe manner 
required by law, that is, section 164 of 
the Code of Criminial Procedure. 

This last point was considered by the 
learned Judge aud his opinion is that 
the defect is cured by the evidence of 
the Magistrate under section 533 of the 
Code. Iam ofopinion that the evidence 
does not go far enough. Be that as it 
may, it is wholly unnecessary for me to 
decide these. points but T “have men- 
tioned them with the object of drawing 
the learned Judge’s attention to them. 

On the ground mentioned before, I 
allow these appeals, set, aside the: verdict 
of the Jury and the conviction and sen- 
tence of the appellants and direct that 
they be re-tried according to law. 

K. 8. D, 


LAHORE HIGH COURT. 
CRIMINAL Revision No, 912 or 1923. 
July 2, 1923. | 
Present:—Mr. Justice Moti Sagar. 
EMPEROR— PETITIONER 
, versus 9 
ABDUL AZIZ AND ANOTHER 
‘  — RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), ss. 110, 
112, 118, 514—Pénal Code (Act XLV of 1860), 
ss. 323, 325—Seeuriiy for good behaviour—Hurt or 
grievous hurt, conviction for—Security, whether 
liable to forfeiture—Bond, whether — single— 
Amount whether can be recovered both from princi- 
pal and surety. a 

.A bond to bs of good behaviour can bs forfeited 
ox a conviction under ssetion 323 or 325 of the 
Penal Code. [p. 955, col. 2.] 

Fatta v. Emperor, 23 Ind. Cas. 335; 6 P. R. 1915 
Or.; 16 Cr. L. J. 287; 62 P. W. R. 1915 Cr., Emperor 
"v. Sher Singh, 29 Ind. Cas, 821; 10 P. R. 1915 Cr; 
21 P. L, R. 1916; 16 Cr, L. J. 549, followed. 


INDIAN CASES, 


Appeals allowed. ` 


955 


-A bond contemplated by sections 112 and 113 
of the Criminal Procedure Code is one bond. for 
one amount and is discharged on forfeiture by 
the payment of the amount due by either tbe 
principal or the surety. The amount of the bond 
cannot be recovered both from the principal and 
from the surety. [p. 956, col. 1.] ' 

Kaku v. Empress, 26 P. R. 1894 Cr., followed. 

Case reported by the Sessions Judge, 
Rawalpindi. 

JUDGMENT.—The facts are fully 
stated in the order of reference made by 
the learned Sessions Judge and it is not 
necessary to repeat them here at length. 

On the 17th of June, 1922, the peti- 
tioner Abdul Aziz was ordered under sec- 
tion 110, Criminal Procedure Code, to 
execute a bond in the sum of Rs. 250 to 
be of good behaviour for a period of one 


year and to furnish a surety in the like 


amount. One Nawab stood surety for 
him and the usual bond for good 
behaviour was executed by both in 


Form XI of Schedule V of the Criminal 
Procedure Code. On the 26th of August 
1922, Abdul Aziz was convieted under 
section 323, Indian Penal Code, and 
sentenced to three months’ rigorous 
imprisonment by Lala  Chuni Lal, 
Sessions Judge of Rawalpindi.’ Shortly 
after, proceedings were started against 
the principal, Abdul Aziz and his surety, 
Nawab, under section 514 of the Code of 
Criminal Procedure for the forfeiture of 
their bond. It was pleaded on their 
behalf that a conviction under section 


_ 323, Indian Penal Code, was not sufficient 


to justify a forfeiture of the bond to be 
of good behaviour. The learned Magis- 
trate, however, did not give effect to this 
plea and ordered Abdul Aziz and his 
surety, Nawab, each to pay a sum of 
Rs. 250 within & specified time. An 


: appeal against this order was filed to the 


District Magistrate but dismissed. The 
learned Sessions Judge has now reported 
the ease totis’ Court under section 438 
of the Criminal Procedure Code. 

in my opinion the learned Sessions 
Judge is right in holding that a bond 
to be of good hehaviour can be forfeited 
on à conviction under section 323 or 395. 
Indian Penal Code. Latta v. Emperor ( 1) 


(1) 28 Ind, Cas. 335; 6 P, R. 1915 Cr.; 16 Cr. L. J, 
287; 62 P. W. R. 1915 Ge. 
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and Emperc? v. Sher Singh (2) are 
clear authorities in support of this view 
and must be followed. ' 

'The next question for consideration is 
whether only one sum of Rs. 250 could be 
forfeited or whether both the petitioners 
could be called upon to pay a sum 
of Rs. 250 each. In my opinion only 
one sum of Rs. 250 could be forfeited 
and the order of the learned Magistrate 
calling upon the petitioners to pay an 
amount in excess of the amount secured 
by the bond is illegal. It has been held in 
Kaku v. Queen Empress (3) that a bond 
contemplated'by sections 112 and 118 of 
the Criminal Procedure Code is one 
bond for one amount and is discharged 
on forfeiture, by the payment of the 
amount due by either the principal or 
the surety. The bond in the present 
case is clearly secured for the sum of 
Rs. 250 only and the amount secured in 
ease of forfeiture could be recovered 
either from the principal or from the 
surety or from both, but in no case a sum 
exceeding Rs. 250 could be recovered 
under this bond. Iorder accordingly. 

ZK. Revision accepted. 

: (2) 29 Ind. Cas. $21; 10 P. R. 1915 Cr; 21 P. L. 
R. 1916; 16 Cr. L. J. 549. 
(3) 26 P. R. 1894 Or. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
MISCELLANEOUS APPLICATION No. 262 
or 1924. 

May 8, 1924. 
Present:—Syed Wazir Hasan, J. C. 
Rai Sahib BISHAMBHAR NATH 
TANDON AND oTHERS—ACCUSED-— 
APPLICANTS 

VETSUS á 
-BMPEROR—Opprosrre PARTY. 

Criminal Procedure Code (Acet V of 1898), ss. 497, 
498—Bail, grant of —Powers of Trial Court—Powers 
of Sessions Court—Powers of High Court— 
Discretion, exercise of—Voluminous documentary 
defence  cvidencer-Evidence unintelligible to 
“accused's Counsel unless explained—Accused, right 
of, to be released on bail. : i 


. 
e Section 497, Criminal Procedure Code, is limited 
io the jurisdietion of the Courtg of Trial in the 
matter of granting or refusing bail, while section 
498 invests the High Court or the Court of Session 


with similar jurisdiction as a Court of superior, 
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appellate or revisional jurisdiction. [p. 957, eols. 1 
& 2. 
dile powers of the High Court or of the Court o£ 


- Session given by section 4€8 are not controlled by 


the statutory limitations laid down in section 497, 
of refusing to release an accused person on bail if 
there appear reasonable grounds for believing that 
he has been guilty of an offence punishable with 
transportation for life. Those powers are not 
fettered by any rules defining the limits within 
which they would be exercised as the powers under 
section 497 are, butg though the exercise of the 
powers under section 495 is entirely left to the. 
discretion of the High Court, the High Court is 
not to ect arbitrarily and the excercise of the 
discretion must be besed on judicial grounds. 
[p. 957, col. 2.] i 

Where the whols defance rests on a proper and 
correct appreciation of the voluminous docu- 
mentary evidence produced in a case and the bulk 
of it is wholly unintelligible to the Counsel for the 
accused unless explained by the accused to their 
Counsel frequently, the refusal to release the 
accused on bail is tantamount toa positive denial 
of justice. [p. 958, col. 2] 

Application against an order of the 
Sessions Judge, Lucknow, dated the 7th 
May, 1924. | : | 

-Messrs, J. Jackson, R. F. Bahadurji, N. 
C. Dutt, Ali Zaheer and K. N. Chak, for 
the Applicants. 

The. Government Pleader and Mr. H. S. 


Gupta, for the Crown. 


ORDER.—These eight applicants and 


. seven others have been committed to the 


Court of the Special Sessions Judge 
sitting at Lucknow to take their trial in 
respect of several charges under various 
sections of the Indian Penal Code. Two 
of these sections are sections 409 and 467, 
and offence under each of them is punish- 
able with transportation for life. The 
applicants pray for an order of bail 
from this Court during the pendency of 
the trial in the Court of Session. To 
appreciate ,the grounds on which this 
application is founded, it is necessary to 
refer to an order passed by Mr. B. J. 
Dalal, Officiating Judicial Commissioner, 
on the 20th November, 1923. At that 
time, when that order was passed, inquiry 
was being conducted with reference to 
the charges mentioned above against the 
accused ‘hy a First Class Magistrate at 
Lucknow. The learned Magistrate had 
refused to release the. applicants on 
bail Eventually they came to this 
Court and the result of the decision 
arrived at by this Court is contained in 
the order ef Mr, Dalal, to which reference- 
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-has just now been made. Mr. Dalal the two provisions should not be so read 


admitted the applicants and some 
. others to bail. The order is founded on 
' specific grounds which, I am of opinion, 
` still subsist and. to which I will make a 
detailed reference later. My difficulty 
‘in dealing with this application arose 
from the ' consideration that if the 
: Sessions Judge, who is trying these 
applicants, has ‘exercised his discretion 
.in.the matter of grantjng bail to these, 
applicants and in the exercise of that 
discretion has refused to release them 
on bail, I should be very reluctant to 
interfere with such an exercise of dis- 
cretion. The learned Judge after 
releasing these applicants under an ad 
interim order on bail re-called that order 
and cancelled the bail. The applicants 
have therefore come to this Court with 
' the prayer already mentioned. 
“The order of the learned Sessions 
Judge in re-calling the ad interim order 
„and “cancelling the bail on which the 
applicants were released is not at all 
, founded on an exercise of discretion. 
. He is of opinion that his hands are tied 
by the limitations stated in section 497 
of the Code of Criminal Procedure. He 
` has briefly discussed the evidence against 
each of these applicants on which the 
prosecution rely in support of the charge, 
and has come to the conclusion "that 
there are reasonable grounds for 
believing that the applicants have been 
guilty of an offence punishable with 
transportation forlife." Having reached 
this conclusion, he is of opinion that he 
has no discretion left in the matter in 
. .view of the terms of section 497, and that 
‘the provisions: of that section compel 
. him not to release the applicants on bail. 
The learned Counsel for the Crown has 
argued that section 497 is limited to the 
jurisdiction of Courts of Trial in the 
matter of granting or refusing bail, and 
the learned Sessions Judge in this par- 
ticular case, being a Court of Trial, had 
no other jurisdiction butthe one with 
which he was invested -by that section. 
lam inclined to agree with the learned 
Counsel. When the provisions of sec- 
tion 497 are compared with the provisions 
of section 498, of the same Code and 
- When the principle of interpretation that 


as to come into conflict with each other 
is borne in mind the conclusion seems 
to be irresistable, that the High Court 
or the Court of Session is invested by 
section 498 with jurisdiction in the 
matter of granting or refusing bailas a 
Court of superior, appellate or revisional 
jurisdiction. If this conclusion is correct, 
it follows to my mind that the powers of 
the High Court or the Court of Session 
given by section 49S are not controlled 
by the statutory limitation laid down in 
section 497 of refusing to release an 
accused person on bail if there appear 
reasonable grounds for believing that he 
has been guilty of an offence punishable 
with transportation for life. In this 
view of the matter, the learned Judge 
seems to have heen right in finding his 
powers limited by the provisions of section 
497 and this, I venture to think, explains 
the omission in the learned Judge's order 
as to any reference to section 498. It 
further follows, that the powers of this 
Court are to be found in section 498 of 
the Code of Criminal Procedure. Now 
those powers are' not fettered by any 
rules defining the limits within which 
they would be exercised as the powers 
under section 497 are but though the 
exercise of the powers under section 498 
are entirely left to the diseretion of the 
High Court without any fetters being 


‘imposed on the exercise of that discretion, 


itis by no means to be understood that 
the High Court may act arbitrarily. The 
exercise of the discretion must be based 
on judicial grounds. I have therefore 
to see in the present case whether there 
are any such grounds in favour of accept- 
ing the application for bail. This brings 
me to the order of my learned predecessor 
of the 20th November 1923, to which 
reference has been made at the outset of 
this order. The learned Judicial Com- 
missioner said as follows:— 

“The points I consider to be in favour 
of theapplicants hereare: (1) That the 
offence is not of à kind where there may 
be danger of repetition thereof while the 
applicants are on bail as would be the 
case on a charge involving personal. 
violence. (2) JAS already pointed out, 
the defence Counsel will constantly need 


“958 
BISHAMBAR NATH v. MMPEROR, 


the help of the accused persons to explain 
Hindi accounts and: intricate Hindi tran- 
sactions. (3) Substantial bail may be 


taken from the applicants to make it im- ` 


probable as far as possible that they 
would disappear and keep away from the 
jurisdiction of the Court." That these 
grounds are as good' to-day as they were 
on the date of the order is borne out by 
the several observations made by the 
learned Sessions Judge in the order can- 
. eelling the bail and I appreciate those 
observations. It seems to me that the 
learned Judge would have given effect 
tothem ifhg had not thought himself 
‘debarred from doing so by:the provisions 


of section 497. I now quote some of ` 


those observations. . 

“The case rests upon voluminous. ac- 
counts contained in English and Muria. 
It is reasonable to suppose that during 
ns trial of the case, the Counsels appear- 

g for the accused persons would need 
the personal attendance of their clients 
very largely to give them proper instruc- 
tions. The contention of the defence 
Counsel that the applicants will be 
‘seriously prejudiced in the ‘defence if 
they are not allowed bail does not seem 
‘to be devoid of force.” vide the order 
of the 27th April 1924. Again "I have 
^no hestitation in admitting that the trial 


will last for several months and that the: 


‘acctised persons who have to dwell in 
the lock up must experience a lot of diffi- 
‘culties in their defence but as pointed out 
by me in my order dated the 22nd April 
1924, Ifeel bound by the express condi- 
tion laid down in section 497 of the Code 
‘of Criminal Procedure and can not legally 
keep such accused persons on bail during 
‘the trial:of the case against whom ‘the 
‘evidence’ on record furnishes reasonable 
ground for belief that they have been 
guilty of non-bailable offence punishable 
"with transportation for life." 

Both sides are agreed and it 18 also 
"pointed out by ‘the learned Sessions 
Judge in his order of the 22nd April 
| 1994, that there are about 197 witnesses 
to be examined and about 3,200 docu- 
^ ments to be considered in this casa A 

“large number of account-books are 
"written in Muria character and bulk of 
‘them beling to the aeeused. They have 
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all been admitted into the ease as relevant 


evidence and as pointed out by the learn- 
ed Judge himself, the trial is to last fox 
several months. To me it seems, that 
refusing to release these applicants on 
bailis a positive denial of justice in the 
circumstances of this case. It will be 
impossible for them to defend themselves 
if they are shut up in the lock up. My 
anxiety is that both sides, the prosecu- 
tion andthe defence, should have a feir 
chance and it will certainly not be giving 
a fair chance to these applicants if for 
several months together they are confined 
to the lock up, broug ght every morning 
from there to the Court of Session and 
taken back the same evening to their 
What opportunity, I ask, can such 
persons have for defending themselves, 
when the whole defence, if there is any, 
I do not know, rests on a proper and 
correct appreciation of the voluminous 
documentary evidence produced in the 
case. The bulk of it would be, as already 
pointed out, wholly unintelligible to the 
Counsel for the accused unless the writer 
or writers of them explain the account- 
books to their Counsel frequently. 


The accused, Rai Saheb Bishambhar 
Nath Tandon, has.so far helda certain 
position in society. He holds a title from 
the Government of India. If che is guilty 
he must be punished, but befóre he is 
punished-he must have a chance of de- 
fending himself. This.is the right of 
even a confirmed murderer, which I am 
very reluctant to take away. 


Before I take leave of this case, there 
is one. matter which I-desire to place, 
on record. The learned Counsel ‘for 


‘the Crown, Mr. Gupta, expressed appre- 


hensions in the course of his argu- 

ments as to these accused tampering 
with the prosecution evidence. These 
apprehensions, however, will not be 
sufficient grounds for me to refuse bail 
if, I otherwise think that it should be 
granted. So. far these apprehensions 
are merely chimerical but ‘if they turn 
out to be real at any stage of the trial, 

it will be open for the learned Counsel, 

who, I understand, is in charge óf the 
ease for the prosecution, ' to move the 
Trial Court to cancel bail. 
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One of the accused persons in this case, 
ho is not an applicant before me, 


.has béen sent back to custody after 
cancellation of his bail on the ground 


that he attempted to tamper the pro-. 
He isin the lock up: 


secutioh evidence. 
now. and the matter ends there. Surely 
the sin of one man cannot be made the 
ground for refusing justice to others. 

I, therefore, grant the application and 
‘order that Rai Sahib Sishambhar Nath 
Tandon, Bisheshar Nath Khanna, 
Chhanga Mal, Madho Prasad, Tajammul 
Husain, Radhe Lal, Amar Nath and 
Debi Das shall be admitted to bail during 
.. the pendency of the trial in the Court 

of Session. The term of the bail shall 
be the same as stated in the order of my 
predecessor, Mr. Dalal, already mention- 
ed. On thoseterms being complied with, 
these applieants shall be released in 
accordance with this order. 

G. H. Application granted. 


BOMBAY HIGH COURT. 

‘CRIMINAL CONFIRMATION CASE 

No. 3 oF 1924. 

i March 5, 1924. 
Present:—Sir Norman Macleod, KT., 
‘Chief Justice, and Mr. Justice Shah. 

EMPEROR-—PnRossCcUTOR 
" versus 
RAGHYA NAGYA-—AOCOUSED. 
Criminal’ Procedure “Code (Act V of 1898), s. 288 
—Charge of offence—Conviction for abetment, 
legality of. f 
Wherea man is charged with an ofience and 
is convicted of abetment thereof, without being 
eliarged with abetment, the conviction and sen- 
. tence must bo annulled and a re-trial, ordered. 
[p. 959, col. 2.] 
Reg. v. Chand Nur, 1i B. H.C. R. 240, fol- 
: lowed. 


Case referred by the Sessions Judge, 
Thana, for confirming the conviction of 
. sentence. ` l 

Mr. S. S. Patkar, Government Pleader, 
xor the Crown. 

Mr. D, C. Virkar, forthe Accused. 
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JUDGMENT.—The two accused 


were charged before the Sessions Judge 


‘of Thana with having committed the 


murder of one Lakhu on November 26, 
1923. The chief evidence against the 


-accused was their own confessions which 


were persisted in before the Sessions 
Court. Those confessions show that the 
first accused had murdered Lakhu, while 
the second accused had instigated the 
first accused to commit the crime. She 
had not taken any part in the actual 
killing of Lakhu though afterwards she 
assisted the first accused in burying the 
corpse. The Sessions Judge directed the 
Jury that the accused would be guilty of 
abetment of murder unless the Jury 
could be satisfied that she had taken 
part in the actual killing of Lakliu, 
which certainly was not clear on the 
evidence. Accordingly the Jury found 
the first accused guilty of murder and 
the second accused guilty of abetment 
of murder. Both were sentenced to 
death. We are now confronted with the 
decision of this Court in Reg. v. Chand 
Nur (l)in which it was held that where 
a man is charged with murder and is 
convieted of abetment, without being 
charged -with abetment, the conviction 
and sentence must be annulled and a 
re-trial ‘ordered. Their Lordships said 


(pp. 241, 242):— 


"It is not open to a Court to find a 
man guilty of the abetment of an offence 
on a charge of the offence itself. When 
& man is accused of murder, he may 
not be conscious that he will have to 
meet an imputation of collateral circum- 
stances constituting abetment of it, which 
may be quite distinct from the cireum- 
stances constituting the murder ‘itself. 
When, therefore, the Sessions J udge says 
that section 457 warrants his convieting 
the accused of the abetment of murder 
on the original charge of murder itself, 
without amendment of the charge, he 
departs from the intention ofthat section. 
For although, under special circum- 
stances, abetment is to be deemed 
equivalent to the principal offence, yet its 


‘is. plain that a charge of thelatter, simply 


as such, gives no intimation ofa trial. ti? 
be held on the former.” 


(1) 11B.H. O. R. 280," 
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Under section 238 of the Criminal Pro- 
cedure Code, as amended, when a person 
is charged with an offence, he may be 
. eonvieted of an attempt to commit such 
offence, although the attempt 
separately charged. If the Legislature 
had intended to disagree with the decision 
.to which we have just referred, it would 
have been enacted that when a person 
is charged with an offence, he may be 
convieted of abetment of such offence, 
although abetment is not separately 
charged. But that has not been done, 
and therefore, we must come to the 
conclusion in this case that there has 
been a misdirection, and that the con- 
viction of eabetment of murder against 
accused No. 2 cannot stand, as there was 
no charge of abetment 
her. The result must be that the con- 


vietion and the sentence must be set. 


aside and a new trial must be ordered 


against accused No.2. It maybe desir. 


ableat the re-trial to frame charges against 
accused No. 2 under section 302, Indian 
Penal Code, and section 302 read with 
section 109 or 114, Indian Penal Code, as 
the Sessions Judge may think proper. 
Until that trial has been completed the 
case of accused No. 1 will be held over. 
The Sessions Judge must report the 
. result of the re-trial at once to this Court 
which should take place as soon as 
possible, 


Z. K. Re-trial ordered. 


RANGOON HIGH COURT. 
CniMINAL APPEAL No. 1055 or 1923. 
December 17, 1923. | 
Present:—Mr. Justice Heald. 
EMPEROR—APPELLANT ` 
versus 
P. D. SETH—BxzsPONDENT. 
. Burma Municipal Act (Bur. Act III of -1898), 
ss, 2 (6), 142 (1)—Lodging house—Building, occupa- 
~ tion of, by different families in common —Registra- 
- tion and license, if necessary. . 
Ifa building or part of a building is elet in 
> lodgings or occupied to any extent in common 
by members of more than one family, that build- 
: ing or that part must be registered and licensed. 
ip. 962, eol. L] i ; 
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If a building is divided into separate and 
independent dwellings or tenements and those 
dwellings and tenements are such that the 
occupants of them do nct to any extent use or 
occupy the, building as a whole in common, then, 


-even ifthe separate tenements orsome of them 


are actually used as lodging houses, the building 
as a whole does not thereby become a lodging ' 
house and only those separate and independent 
tenements which are used as lodging houses need 
to be registered and licensed. [ibid.] 

Criminal appeal from an order of the 
First Additional Magistrate, Moulmein, 
in Criminal Regular Trial No. 141 of 
1923. * 

The Government Advocate, for the 
Appellant. . . 

Messrs. Giles and Ormiston, 
Respondent. i 


JUDGMENT.—A complaint 


for the, 


was | 


mein Municipality against the Secretary 
of the Suratee Bazaar Company as 
owner of a certain house, alleging that 
he kept lodgers in his house without 
a license in contravention of rule 5 
of the Lodging House Rules framed 
under section 142, clause (d) of the 
Burma Municipal Act of 1898. This 
complaint was evidently intended to 
be laid against the Suratee Bazaar Com- 
pany and not against respondent per- 
sonally and the Company and not its 
Secretary should have:been named as 
the accused, summons being served on 


. the Secretary under section 69 (3) of 


the Code of Criminal Procedure. Res- 


` pondent was duly served with summons 


as Secretary of the Company and I 
shall take it that it was the Company 
and not respondent personally that was 
being tried. P 

At the trial a Municipal Lodging 
House Inspector gave evidence that 
there were 19 rooms in the house and 


: that 11 of those rooms were occupied 


by members of more than one family. 


' He admitted that such of the 19 rooms 


had a separate kitchen, separate lat- 
rines and other conveniences, and se- 
parate* entrances from the street. A 
Sanitary Inspector and an Assistant 
Health Officer gave similar evidence, 
and the latter saidthat the house was 
designed under the Building Bye-laws 
of the Municipality as a Tenement 
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Colonel Coldsteam. But, as I have 
already observed, if I cannot. believe this 
. version of Gahla's how. do3s the produc- 
tion of a witness to say that Gahla told 
him the same tale help matters? T£ A 
tells m» what I have reason to belive is a 
lie, the fast that B swears that A told him 
th? same lie does not turn the lie into a 
truth. The learned Sessions Judge, how- 
ever, attazhes wight to Sayan's evidense 
asto what Gahla told him, though he 
doss hot believe the same story when 
Gahla swears to it in the witness-box. 

The witness next in importance to 
Gahlais Rukna. He purports to have 
heard a shot fired and to have seen short- 
ly afterwards a human body removed in 
a bul'osk-eart. According to this wit- 
ness, when the body had been placed in 
the cart Harnam Singh came to the spot 
and asked whether there was any breath 
in the body and told the others to look 
carefully, whereupon the two persons 
in charge of the cart said; “Bapu there 
is no br eath left, she was killed at once.’ 
This story is highly suspicious. The 
witnes states that he was sleeping in the 
eompound in question by permission of 
. Hirnam Singh himself, who gave him 
lewein person. Harnam Singh, there- 
fore, knew he was there, and knowing that, 
&ad having just assisted in or come to 
know of the murder óf his daughter-in- 
law, he deliberately supplies evidence of 

tha crime to the strangers sleeping with- 
in his gaté, and to make this evidence 
more definite and conclusive holds an 
incriminating conversation within ear 
shot of these strangers. 

Moreover the rest of this witness's story 
is highly improbable and I am unable to 
believe that he and his friend Khaira were 
in that haveli at all on the night in ques- 
tion. The witness admits that he had 
n2ver been to Sherewala in his life before 
or since this alleged occurrence. He was 
travelling with a couple of bullocks which 
he wished to ssll. He says he sold one 
at Sammewali, but he, does not suggest 
thi he evan attempted to sall the bul- 
losks at Sherewaia. It was not in his 
diract ro1te and no satisfastory reason is 
given why he should have gone out of his 
way to visit that village on that parti- 
cular night. . 
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Khaira's evidence is even more fantastic. 


and is utterly unworthy of credence. 


The only remaining witness whose evi- 
deace is other than hearsay is Bahna. 
This person claims to have seen three 
appellants on one occasion at an early 
hour in the morning standing in the 
cremation ground of Sherewala “throwing 
fual ona fire. He explains his presence 
there by saying that he came to discuss 
some criminal case with his brother. 
Both he and his brother live at Chibran- 
wali, but the brother cultivates land at 
Sherewala and goes there on occasions for 
four or five days at a time. The witness 
selected one of these incenvenient .occa- 
sions to seek his brother. The story has 
all the appearance of a clumsy fabri- 
cation. 

In addition to these ‘ae Witnesses the 
prosecution have put forward two persons, 
Balwant Singh and his father Gurmukh 
Singh, who have given evidence of certain 
statements alleged to have been made by 
the deceased sometime prior to the date 
of her death. The statements deposed to : 
by Balwant Singh are said to have been 
made by the “deceased eight or nine 
months before her death, and those 
narrated by Gurmukh Singh are alleged 
to have been made on the 21st September 
1922, that is about 10 days before the date 
when she is said to have been murdered, 

Now apart from any other objections 
which might be taken to the subject- 
matter of these statements, it seemsto me 
quite obvious that they could not be 
made evidence in this ease, seeing that 
they are statements made by a person 
who is dead, and, therefore, could only be 
admitted if they could be shown to come 
within the provisions of section 32 (1) of 
the Indian Evidence Act. 

The learned Government Advocate 
argues that they do come within these 
provisiong being statements made hy the 
deceased as to the cause of her death or 
as to the circumstances of the transaction 
which resulted: in her death. I feel 
constrained to say that I find it herd to 
believe that such a coutenticn cen be prt 
forward seriously. "Thesub-sectionieMed 
upon by the Government-Advocate only 
applies to the class of statements kn@wn 
as dying declarations, that is ' to say 


968 . 
AUTAR SINGH V, EMPEROR. 
statements made by.a dying person. as to 
the injuries which have brought him or 
` her to that condition, or the cireumstances 
under which those injuries came to be. 
infliced. In the case before us, assuming ` 
that the statements in. question were in 
fact made, they were made in the one case:. 
many months, and: in. the. other many 
days, before the cause of death. 

According to the prosecuton. the cause . 
of death was a shot fired-from a revolver. 
A statement made by the deceased as: to 
the firing of that shot or the circum- 
stances under which it came to be fired 
would, of course, be admissible in evi- 
dence. The statement must be made 
by the person when he is dying from the 
result of the ipjury. which. caused his : 
dedth, otherwise it is obviously not a 
dying declaration. In England there 

is the additional requirement that the 
injured person must be aware that -he is 
dying and the rule only applies in. crimi- 
nal cases and to. the -case of homicide, 
but in India the Evidence Act has done 
away with these two qualifications. In. 
Mr. Justice Stephen's History of the 

Criminal Law in England the following. 
interesting commentary appears on this 4 
rule of evidence as applied to India :— 

“The rule.is-in many. ways: remark-. 

able. It: has worked Lam. informed, ill in 
India, into which. country it has been 
introduced ‘together -with many othér 
parts of the. English: Law of evidence. I 
have Heard that in the Punjab the effect’: 
of-it is that a person mortally wounded 
frequently makes a statement bringing . 
all his hereditary.enemies on to the scene : 
at the time of his receiving -his -wound, 
thus using his last opportunity to do: 
them an injury. A remark made on the 
policy of the'rule by a native of Madras 
shows how differently such matters are 
viewed in different parts of the world. 
‘Such evidence’ he said: ought neyer to be 
admitted in any case. What motive for- 
telling the truth can -any man possibly: 
have when he is at the point of death ?" 


Ihave dealt perhaps at too great length . 


with this point of evidence but the 
earnestness with which it has -been pres-. 
sed by the prosecution has made me feel* 
bouad to deal with it more We than I 
would otherwise: have. done, i 


3 
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Thé learned Government-Advocate has - 
also relied on: sections .6 -and.:8 Jof -the -` 
Evidence Act as:authorising:-the-:admis-- 
sion of this: evidence. These-‘sections, - 
however, have obviously nothing to say to - 
the class. of «evidence -under. discussion. 
Section..6 merely enacts. the- principles: 
laid down. -in. Arts. 3 and.8 -of-Stephen's : 
Digest of - Evidence, which : deals: with 
that class of evidence which comes under- 
the doctrine of res geste and-has nothing ~. 
to say.to the admissibility -of. statements - 
made by persons who. are-dead.- Similar-- 
ly, section 8 of the Evidence Aot applies : 
the principles explained by: Mr. Justice: 
Stephen. in Art..7 of.his: Digest -and:. 
has no: bearing .oü the topic under»: 
discussion. . 

For the reasons Í have evened: am ` 
clearly of opinion that:the statements” of 
Musammat Balwant Kaur deposed to by- 
the witnesses Balwant. Singh- and: Gur: 
mukh Singh, are inadmissible-in evidence 


. and must. be ignored. 


The-result is that there is-no:. evidence- 
before us of motive’ for--the--crime; but- 
even if:a -motive -had: been established : 
that would not carry the:Crown. case any‘ 
further, as:we have come- to: the" conclu- - 


. sion: thatthe evidénce-‘does-not‘satisfac-"* 


torily establish: that: Masammat Balwant : 
Kaur was infact murdered, however sus: 
picious may be.:the-cir cumstances) sur- 
rounding -her death and. the-disposal of « 
her body. . 

I Ma hold.that the appeals of: 
all three appellants:must:be accepted and: 
the convictions and- sentences” -of the - 
Court below set aside... 


Broadway, 'd.—I agree::. 


The: ap- - 
peals are aecepted.: - | 


Z. K.o Appeals accepted: + . 
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.:Lodging-House -under the 

: House Bye-Laws.  - 

. Respondent admitted that some rooms 
` im the house were occupied. by more 
‘than one family but said that the 
"house was a-tenement: lodging house 
‘and had been used-as such for the 

‘last 15 years without a license, and 
that no license for it was necessary 
` -under the Act. He evidently meant 
"that -the  buildinge was .a  "tene- 
"ment lodging-house" -of the kind men- 
‘tioned in a note to section 2 (6) of 
“the Act which appears in the Municipal 

Manual, as not falling ‘within the 
‘definition of “lodging house” as given 
‘in that section. 

The Magistrate ‘accepted that defence 
and-acquitted respondent. ` 

: The Local’ Government now prefers 
‘this appeal-on the. grounds that the 
“Magistrate misunderstood the meaning 

of the term “tenement lodging house," 

‘that he overlooked the condition that 

each tenement must be occupied by 

‘only one family, and that because the 

tenements in this case were not so 

-occupied the house required a license. 

‘The law applicable to the case is as 

follows: — —. A 
' Section 2 (6) of the ‘Municipal Act 
‘gays ‘that’ “Lodging house" means 4 
- building or part of a building which 
‘is let in lodgings or occupied to any 

extent in ‘common by members of 

‘more than one family. 5 

Section 142 (1) empowers the Muni- 
cipal’ Committee to make bye-laws for 
rendering: licenses necessary for the 

‘proprietors: or keepers of lodging 

houses. < 

‘Bye-laws were: made under that power 
zand are in foree. The relevant parts 
of them provide that in the . bye-laws 

‘tthe, word "lodging house" shall be 
"held “to ‘include a “common lodging 

house" and a “tenement lodging house,” 

that’ a. common lodging house means a 

building or part of a building in which 

‘persons, being members of* different 

families, are allowed to occupy rooms 

in common, that a “tenement lodging 
house" means a building or part ofa 

‘building in which separate rooms are 

let'as lodgings to, or are occupied by, 

Gi ahh 


_ Lodging 
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different familes or individuals, that 
no person shall keep a common lodg- 


“ing house or tenement lodging house 


unless it has been registered and licens- 
ed, and that no proprietor of a build- 
ing shall permit the same to be used 
as. a lodging house unless it has been 
So registered and licensed. 


Respondent does not deny that some 


.of the tenements in the house were 


let in lodgings or occupied in common 


by members of more than one family. 
- His case seems to be that so far as 


he or his Company is concerned the 
house is: not a lodging douse at all, 
since it consists of separate tenements 
each of which is let by him to a'sepa- 
‘rate tenant, and that although the 
separate tenements may be used by 
his tenants as common lodging houses, 
the tenants who allow their tenements 


-to be so used are responsible for that 
.use, and the building as & whole does 
.not by reason of that use become a 


lodging house within the meaning of 


"the Act so that it does not require 


to be registered or licensed asa lodg- 
ing house and he cannot be said to 


. have committed a breach of the bye- 


law because he has not taken out a 
license for it. 


It seems to me obvious that since 


‘the tenements are admittedly let in 


lodgings or occupied in common by 
members of more than one family they 
are either buildings or parts of a 
building let in lodgings or occupied 
in common within the wording of sec- 
tion 2 (6) of the Act and are, therefore, 


lodging-houses to which the bye-laws 


apply, and that, so far as this case is 
concerned, it does not matter whether 
the building as a whole or- the tene- 
ments separately are to be regarded as 
lodging-houses, since respondent is proe 
prietor of the separate tenements no 
less than of the building as a whole 
and whether the building as a whole is a 
lodging-house or some of the tenements 
separately are lodging-houses, he, as 
representing the Company, which is 
proprietoy of the premises,’ is liabl 

under the bye-laws if he has permitte 

the property to be used as a lodging 
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house or. lodging-houses without- -re- 
' gistration or license. 

Strictly speaking this consideration 
is sufficient for the disposal of the 
case, butas the Magistrate has taken 
a mistacen view of the law, it seems 
desirable that I should point out his 
mistakes and say what, in my opinion, 

the law really is. 

' Section 2 (0) of the Act lays down 
that ifa building or part of a building 
is letin lodgings or occupied to any 
extent in common by members of more 
than one family, that building or that 
part is & "lodging house," and the 
bye-laws say» that lodging-houses must 
be registered and licensed. It is clear, 
therefore, that if a building or part of a 
building is so let or occupied that bnild- 
ing or that part must be registered and 
licensed,and the Magistrate was mistaken 
in thinking that there is nothing to pre- 
vent the owner of a tenement lodgiug- 
house from aecommodating more than 
oae family in each of his tenements 
without taking out a license. If a 
tenement is occupied in common by 
members of more than one family it 
is a lodging-house within the meaning 


of the Act, and must, therefore, be .re-. 


gistered and licensed. and the proprietor 
is responsible if it is not so registered 
and licensed. If a buildingis divided 
into separate and independent dwellings 
or tenements, and those dwellings or 
tenements are such that the, occupants 
of them do not to any extent use or 
occupy the building as a whole in com- 
mon, then, even if the separate tene- 
ments or some of them are actuuly 
' used as lodging-houses, the building 
as & whole does not thereby become à 
lodging-house, and only those separate 
and independent tenements which are 
used as lodging-houses need to be 
registered and licensed. "That is what is 
meant by the note on section 2 of the 
Act to which I have already referred 
aad which the learned Magistrate evi- 
dently mistook for a part of the Act 
its2lf That note says that the buildings 
'eommonly called “tenement lodging- 
housss” should be brought within the 


Operation of the Lodging-hous® Rules if. 


jhoy havo kitchens,  privies, or other 
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conveniences in common, that is, if 
the building, as a whole, is occupied 
to any extent in common by the tenants 
of the separate tenements, but that 
they do not come within the operation 
of the Lodging-house Rules if each tene- 
ment.is enthely independent and pio- 
vided with its own kitchen and privy, : 
that is, if the building, as a whole is 
not occupied to any extent in common : 
by the tenants,of the separate tene- 
ments. That explanation of the law is 
clearly correct, since, unless a building 
is occupied to some extent in common 


it cannot bea lodging-house within the 


meaning of thé Act. But it does not 
mean that if part of the building is 
let in lodgings or otherwise so occupied 
in common as to come within the 
definition ofalodging-house in section 2 
of the Act, that part is not to he 
the 
rules. 

The law on the subject seems to me 
to be perfectly plain and may be sum-: 
marised as follows. If a building as 
a whole is let in lodgings or other- 
wise occupied to any extent incommon 
by members of more than one family, 
then it is alodging-house and is sub- 
ject to the bye-laws. If there is mno 
Such common occupation of the build- 
ing as a whole but there is such com- 
mon occupation of a particular part of 
it, then that particlar part is a lodg- 
ing-house but the building, as à whole, 
is not a lodging-house. If neither the 
building, as a whole, nor any part of it 
separately is occupied to any extent in 
common by members of more than one 
family, neither the building nor any 
part of it is; à lodging-house. In this 
connection I may note that, although 
the definition of “tenement lodging- 
house" in the bye-laws, if read by 
itself might include a tenement buil- 
ing no part of which was occupied by 
members of different families to any 
extent in common, that definition is 
necessarily subject to. the definition of 
“lodging-house” in the Act, and that, 
therefore, it could not possibly be read 
as covering a building no part of which 
was let in lodgings or otherwise ocenpied 
in common by members of more thay 
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one family since under the Act sucha 


building would not be a lodging-house 
at. all. 


In the present case it is notdenied 


that the tenements are used as lodg- 
ing-houses. They are, therefore, sub- 
ject to the bye-laws, and bye-law 5 
prohibits the proprietor from permitting 
them to be used as lodging-houses unless 
they are registered and licensed. Res- 
pondent, or rather the Oempany which 
he represents, is admittedly the pro- 
prietor of tenements, and he does not 
allege that they have been registered 
or licensed as lodging-houses, or that 
he or' the Company has taken any 
Steps to prevent their use as lodging- 
houses. It follows that the Company 
has permitted the useof its buildings 
as lodging-houses in contravention of 
. bye-law 5, and so has committed an 
offence punishable under section 180 (1) 
of the Act. 

I, therefore, set aside the Magistrate's 
order of acquittal and convict respond- 
ent, as representing the Suratee Bazaar 
Company, under that section. As, how- 
ever, the case is a test case and  res- 
pondent has doubtless already incurred 
considerable expense in defending it, 


I think that a fine of Rs. 10 will be 


siTieient to meet the ends of justice, 
“and I inflict a fine of that amount. 
N. K. Appeal allowed. 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL RurnreNon No. 16 or 1924. 
July 1, 1924, 

Present :—Mr. Kendall, A. J. C. 
PARBHU DAYAL AND ANOTHER— 

APPLICANTS _ 
. versus NN 
EMPEROR THROUGG BHAGWAN 
DAYAL AND OTHERS—OPPOSITE 


. Parry. 

Criminal Procedure Code (Act -V of 1808), s. 
145, notice under—Omission to state grounds or 
specify property in dispute—Tailure to publish 
notice according to law--Irregularity. 

^ 2 
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A notice under section 145, Criminal Procedure 
Code, which does ‘not state the grounds on 
which the Magistrate is satisfied atout the 
probability of.a breach of the peace, or specify 
the plots in regard to which the dispute exists, 
though irregular, does not vitiate the proceedings, 
particularly -when the parties are perfectly well 
aware of the property in dispute. [p. 964, col. 1.] 

Iklas Kunwar v. Raghuraj Bahadur Singh, 4 Ind. 
Cas. 8/6; 12 O. C. 400; 11 Cr. L. J. 69, relied upon. 

Failure to publish the notice under sub-section 3 
of section 145, Criminal Procedure Code, is not fatal 
UE Magistrate's jurisdiction under the section. 
ibid. E 

Case reported by the Sessions Judge, 
Hardoi, dated the 26th May 1924. 

“Mr. Muhammadul Haq, for the Oppo- 
site Party. UR 


ORDER.—This Reference has been 
made under section 438 of the, Criminal 
Procedure Code by the learned Sessions 
Judge of Hardoi in the following -cir- 
cumstances :— T 

A Police report was made to the 
Sub-Divisional Officer of Shahabad to 
the effect thata dispute likely to cause 
a breach of the peace existed between 
Parbhu Dayal and Puttu Lal on the one 
side, and Bhagwan Dayal and others on 
the other, in respect of certain plots in 
Chak Atarji. The Magistrate issued what 
was apparently intended to be a notice 
under section 145, Criminal Procedure 
Code, ‘to the parties. It was to the 
effect that he had learned from the 
Police that there was a dispute likely 
to occasion a breach of the peace in 
respect of three sugar-cane fields in Chak 
Atarji that the parties should appear 
before him on 10th December with 
the evidence in their possession, and 
that they should not interfere with the 
fields in question until further orders 
had been passed. At the same time, 
he ordered the Police to attach the 
Thereafter evidence was pro- 
duced by both partics for about two 
months and the Magistrate being unable 
to decide the’ question of possession 
ordered that the nine fields which were 
discovered in the course of evidence to 
be: the subject of the’ dispute should 
remain under attachment until a com- 
petent Court had decided the rights of, 
the parties. 


The reference has been made on the? 
ground that there was no proper order 


‘pointed out. 


- manner required by 


$64 . 

AUTAR SINGH V. EMPEROR, 
under ‘section. 145, Criminal Procedure 
Code, and that the Magistrate, therefore, 
acted without jurisdiction. The order 
of the Magistrate which purports to be 
a notice under section 145, Criminal 
Procedure Code, is certainly irregular 
in form, as the learned “Judge has 


grounds on which he is satisfied that 
the -dispute is likely to cause a ‘breach 
of ‘the peace.. It does -not specify the 
plots in regard to which the dispute 
éxists. It was not published in the 
sub-section 3 of 
section -145, Criminal Procedure Code. 
It has, however, been held by a. Judge 
of-this Court in Iklas Kunwar. v. Raghu- 
raj Bahadur Singh (1) that irregularities 
of this kind need not deprive the 
Magistrate of his jurisdiction.. None of 
the decisions quoted from the Allahabad 


"Law Journal are exactly equivalent to 


‘the present case. The Magistrate was 


-undoubtedly satisfied from the Police 


‘report that there was a danger of the 
breach of the peace. His-order-to the 
‘parties does" give them notice that he 
‘had information that there was a danger 
‘ofa -breach of the peace, and there is, 
‘therefore, no doubt that they knew that 


“this was the’ case that they had to meet. ` 


“His: order does not set forth the grounds 
‘on which he anticipated a breach of 
‘the peace, but this in. itself does not 
"vitiate the notice. The most serious 


‘irregularity appears to me to be that 


his order did not specify, the land in 
Tegard to which the dispute existed. 
The Police in fact had reported that 
there were three plots-but did -not give 
their-numbers. This might in certain cir- 
‘cumstances have vitiated the proceedings 
‘but as-a matter of factit appears from 


‘the evidence on the record that both 
"parties were-perfectly well aware of the 


"plots in:xrégard to which agtion was being 
-taken ‘and that: these plots were nine in 
number. “A similar objection was taken 
in-the case ‘reported as Iklas Kunwar 
v. Raghuraj Bahadur Singh (1) and 
it was ‘overruled on the same ground. 
Similarly ‘the -failure to publish notice 
under sub-section 3 of section 145, 


= Criminal Procedure Code, is not fata] 


- (D 4 Ind. Cas. 876; 1? 0. C. 400; 11 Or, L. J. 69, 
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.to the Magistrate's jurisdiction. It may 


be. noted that none of these legal objec- 
tions was raised until the parties who 
applied for revision in the Sessions 
Judge’s Court had produced all their 
evidence and had heard the order passed 
against them. In these circumstances I 
do not think it is necessary’ for me to 


-interfere with the Magistrate's order in 


revision, although there have undoubted- 


. ly been irregularities in his procedure. 


-Let the papers be returned. 
G. H. : Papers returned. 


: ‘LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 419 or 1923. 
June 13, 1923. 

Present :—Mr. Justice Broadway and 
Mr. Justice Fforde. 
AUTAR- SINGH AND oTHERS—ÁCCUSED— 
- APPELLANTS 
'| versus A 
EMPEROR—REsPONDENT. 
Evidence Act (I of 1872), s. 32 (1)—Dying 
declaration, what-is—Statement made by deceased 
several days before cause of death, admissibility 


a (1) of section’ 32 of the Evidence 
Act only applies to statements made bya dying 
person as to the injuries which have brought 
him or her to that condition, or the circumstances 
under which those injuries came to be inflicted. 
[p. 968, col. 1.) 

Statements made by a deceased person several 
days before the cause of his or her death are 
not admissible in evidence under section 32 (1) 
of the Evidence Act. |p. 967, col. 2.] x 

Criminal appeal from an order ofthe 
Sessions Judge, Ferozepore, dated the 
15th February 1923. 

Messrs. C, Bevan Petman-and Manohar 
Lal, for the Appellants. 

Mr. Jailal, R. B., The Government 
Advocate, for-the .Réspondent. 

i JUDGMENT. 

Fforde, J.—The appellant Autar 
Singh has been convicted by the Sessions 
Judge of Ferozepore, under section 302, 
Indiam Penal Code, of the murder of 
his wife Musammat Balwant Kaur and 
sentenced to death; and the appellants 
Haram Singh and: Kirpál Singh, the 
‘father and brother, respectively, of the 
first appellant, have been .convicte 


- that the: procedure adopted 
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under-section 201, Indian Penal Gode, -of 
having:.caused the. disappearance `of 
evidence cf the- crime; and have been 
sentenced to five years’ and three years’ 
rigorous imprisonment, respectively.’ To 
sustain the conviction in.any one of the 
three, cases it. must” first ofall. be 
satisfactorily. proved: that: Musammat 
Balwant Kaur was in fact murdered.. 

The story for the- prosecution is that 
on thé night of :the lst of early morning 
of the-2nd October 1922;- Autar Singh 
shot his wife dead with a revolver; that 
he with the: help of' his father and 
brother then removed the body in a 
bullock cart in the early hours ofthe 
morning. to’ the. cremation. ground, which 
is a short distance from the: scene of 
tlhie;erime, and there-burnt it. 

The: story of- the appellants on the 


: other-hand :is;that the deceased: died 


suddenly jin the course of the night of 
a somewhat rare form of cholera known 
as gum haiza. and: that the ‘body was 
removed: and cremated without unneces- 
sary delay to avoid risks of contagion. 
They: deny that funéral ceremony was 
carried out:at.the early hours :alleged 
by the prosecution, but claim that it 
in fact-took.place between 8 and'9 on 
the:morning, of ‘the: 2nd, before:a large 
crowd of villagers.who assisted: iu the 
funeral ceremonies such as they were. 
A> great deal of-evidence-was produced 
to show onthe one hand that. the mode 
of disposing: of the -boby at.the crema- 
tion ground "was.in :violation. of the 
properand customary procedure prescrib- 
ed .bysthe -Hindw religion, while on the 
other- hand. it "was: sought -tó be proved 
“was im 
accordance with the notions: of advanced: 
Sikhs. 

I do not consider it necessary for the 
purposes of my judgment to deal with 
this class.of evidence, nor do'I- consider 
it, necessary.: to refer to the mass of 
testimony put forward by the prosecu- 


‘tion to show the existence of grounds 


for enmity. on the.part of individual 
witnesses towards one another, or. 
towards the' accused on the one hand or- 
the complainant and his family on the 
other. : 


The case fon the Crown.on. the charge: 


> 
e 
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H 
of murder depends asthe learned- Gov- 
ernment. Advocate candidly admits, on 
the testimony of four persons, namely, 
Gahla,Rukna, Sayan, and Bahna. But 
the.true vital witnesses are Gahla and 
Rukna. If we believe the story told. by 
Gahla at the trial before .the Sessions 
Judge; the fact that Musammat Balwant 
Kaur was shot dead: with a pistol fired 
by. the appellant Autar Singh is estab- 
lished beyond all question. And if 
Rukna’s and Bahna’s stories are also 
believed, there can be no reasonable 
‘doubt that.the other two appellants . are 
guilty of the. offence of causing evidence 
of the crime to disappear. It is neces- 
sary, therefore, to scrutinizethetestimony 
of ‘the first two witnesses ° with. the 
greatest care: A 2 

The account given by Gahla' before 
the Sessions Judge is as follows :— 

He had been employed by -the appel- 
lant Autar Singh as his servant towards 
the end of September 1922 and. was 
accustomed to stop at the appellant's 
house. On the night of the murder, .viz.; 
the lst of October, he was asleep in 
the courtyard of the house where: the 
were also 
sleeping some 7 or 8 paces distant, when 
he was awakened by the sound: of: 
shot. .He got up to find. the deceased 
lying dead and her husband standing 
by her side with. a pistol in his hand 
Early in the morning of the 2nd. he: wen. 
to his own house where.he found his 
mother and his uncle Sayan. He. told 
the latter that the appellant had’ shot 
the deceased with a pistol but he made 
no mention ofthe matter to his.mother. 
A little later he returned to the house 
of .the appellant and remained .there 
three days.and saw: no one there during: 
that time. He then went to the house 
ofthe appellant, Kirpal Singh, which. is 
in: the same courtyard, and. there’ stayed 
for a further two or three days, after:which 
Kirpal Singh shut him up.in à room 
for three days: After this:he was taken 
by the three appellants to Jhindwali and 
sent back from there in charge of a Teli 
boy. Next he was taken to Indar Sinhg's ° 
threshing floor by -Kirpal Singh and, 
from there “a heavy man” took him to a 
hut where the Thanedar was; The 


bot 
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Thanedar took down & statement from 


him,and he was then taken to another 
village where à Sahib took down his 
statement; He adds that he was two or 
' three days at Indar Singh's before he e: 
remoyed, from there. Indar Singh, I 
may mention, isa Lambardar of Shere- 
wala: He was called as a witness for the 
prosecution but although he gave some 
evidence, most of which was purely 
‘hearsay and should never have been 
admitted; he does not mention Gahla’s 
name except a couple of times casnally 
in eross-examination when he says "I 
saw. Gahla at Sherewala when he was 
produced. before the Thanedar“ and 
again " Gahla was perhaps being ex- 
amined at the time" the time being 
the 27th October.  Gahla under cross- 
examination varies his statement in 
sonje details. Amongst other things he 
sàys that he was awake before he heard 
the shot and had been half-awake for 
about an hour. He also says that neither 
the deceased nor Autar Singh spoke 
before the shot was fired, and that the 
latter said nothing after firing the shot. 
'He adds further, that the appellant and 
‘the deceased used to quarrel daily but 
‘he ‘did not know what they used to 
‘quarrel about. 

Now if we turn io the statement of 
this witness made before the District 
Magistrate, . Colonel, Coldstream, on the 
16th of October or about 2} months 
before the above evidence was given, 
we find he there says that he was 
awakened by the noise of a pistol .shot 
and found that Autar Singh had killed 

“his wife; that she was lying on her back 
and blood seemed to be coming from 
her body on to the hed clothes. 
Singh asked him if he was cold: and put 
a ragat over him and told him to go 
to sleep again, whereupon this remak- 
able. boy promptly went to*sleep. Next 
morhing he went home, and in.the 
morning his uncle Syan came, and he 
told him what had happened. 

It is at once seen that there are vital 
discrepancies between the two stories 
*which I need ‘not particularize as they 
speak for them: elves.. 

The question as to the credibility of 
‘this supremely important, witness Gahla 
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does not depend only upon these two 
inconsistent narrations. This boy made 
a statement to the Police on the 13th 
of October -1922, referred to in the 


judgment of tlie Court below. This 
statement, made 11 days after the 
morning of the alleged murder, is the 


first 1ecoid of the matter taken by any 
person in authority and its material 
part is as follows :— 

“On the night of the occurrence I slept 
in the house of Autar Singh. At night 
I heard the report of a firearm. I got 
up. Autar Singh at once put a razai on 
me saying that I was perhaps cold. I 
then fell asleep. In the morning I 
heard that the. wife of Autar Singh had 
died that night." - 

This is the only version of the affair. 
that the learned Sessions Judge thinks 


can be relied upon with any safety. In 


fact the learned : Judge states that he 
will only rely upon the evidence of this 
witness to this extent; that he heard a 
shot and that Autar Singh covered him 
with a quilt. I entirely agree that this 
is the only part of this boy's evidence 
that can be said to be consistent, but 
at the same time I consider it highly i 
dangerous to hold on such evidence that 
a murder has been committed and that 
Autar Singh is the murderer. 

Before leaving this witness, I should 
point out that “whereas in his cross- 
examination in the Sessions Court he 
alleges that “the accused and the 
deceased used to  quarrel daily" in- 
his evidence before the Committing 
Magistrate he states that he not 
only heard of .no quarrel between the" 
accused and the deceased that night but 
that he had never heard of any quarrels 
between them.: 

It follows that if we cannot believe 
Gahla's story, the case for the prosecution 
is not improved by producing witnesses 
who say that they heard tales orrumours 
to much the same effect as Gahal's finally. 
edited version given at the trial. Mostof: 
such evitience is obviously inadmissible 
as offending against the most elementary 
principles of evidence, and should never 
have been allowed to have been given. 
` As to Sayan, his evidence is that Gahla ' 
told him muc the same story that he told 


. 
. * 
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. OUDH. JUDICIAL COMMIS- 

bes SIONER’S COURT. 
CRIMINAL APPEAL No. 322.07 1924. 
June 6, 1924. 

Present :—Mr. Kendall, A. J. C. 
KARAN SINGH .AND OTHERS . 
—AccUSED—APPELLANTS 
VETSUS 
EMPEROR-—RESPONDENT. 

Penal Code (Act.XLV of 18609, ss. 109, 802, 825 
-Culpable homicide, what is—Single sideways 
blow.. resulting. in rupture of liver-—Intention to 

cause grievous hurt—Abetment. - 

Culpable homicide :is not committed unless 
' the agent either has the intention. of causing. 

such bodily injury as is likely to cause death, 

or has: the knowledge that he is likely by such: 
act to cause death. ' 

An altercation having ensued between the 
parties, T told his. son K to beat S, whereupon | 
K' gave S one swinging sideways blow with 
his lathi, thus causing a rupture of the liver of' 
S and a fracture of his eighth and ninth ribs, as a 

. result of which he died shortly afterwards : 

Held, (1) that as K did not lift his lathi 
above his head with both hands and bring it down. 
on the head of the deceased, and: there’ was no 
eviderice. that. he intended. to. rupture the liver 
of S, or even knew.-that he was likely to.do- 
so, he was not guilty.of culpable homicide ; 

(2) that under the circumstances K must have 
had the intention of causing grievous hurt and. 
he was,.therefore, guilty of an offence ‘under’ 
section .325, Penal Code, and that T, who ordered 


K to strike the deceased, was guilty of abetting . 


that offénce urtder'section 325/109; Penal Code: 


Appeal against an order of the Sessions: 
Judge, Hardoi, dated the .9th. April, 1924 


Mr; N. N. Sinha, for the Appellants. 
The Government Pleader, for the Crown. 


JUDGMENT. —The two appellants- 
Karan. Singh and Tilak Singh have 
been convicted- by the learned Sessions 
Judge of:Hardoi of.an offence. under 
section -302 and 302/109, Indian Penal 
Code, respectively and sentenced -to trans- 
portation for life.. The facts are simple 
and not in: any doubt. One Ujagar had. 
borrowed a cart from.the deceased man. 
Sita Ram. The cart was damaged and: 
Sita. Ram realized Rs. 5 from Ujagar in. 
consequence, Tilak Singh, the appellant, 
had apparently been in the habit of : settl- 
ing matters of this kind inthe neighbur- 
hood, and was seriously annoyed at what 
he considered aslight. He went to Sita 
Ram and accused him-of.robbing Ujagar. 
This resulted in a quarrel, Tilak. Singh: 


. 
s . 
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went away after threatening Sita Ram, but: 
a‘few days later. he returned with his son 


Karan Singh, and Karan abused Sita Ram; 


Sita Ram retorted. Tilak then told Karan 
to beat Sita Ram and the latter struck Sita. 
Ram with his lathi, on the right side. 
Sita Ram fell down at once and died very 
Shortly afterwards.- 

The medical evidence shows that Sita 


Ram's liver was ruptured and his eighth 


and ninth ribs were fractured. It appears 
that only one blow was struck. The 
although he did not 
believe that Karan Singh intended to kill 
Sita Ram, thought his action was so 
eminently dangerous that it inust in all 
probability have caused death, and he, 
therefore, found Karan Singh’ guilty of 
murder and Tilak Singh of abetting 
murder. In my opinion the offence is not 
quite so serious. So faras can be judged 
from the evidence and from the nature 
of the injury Karan Singh didnot lift 
his.latht above his head with both hands 
and bring it down on the head of the 
deceased. He appears to have struck 
aswinging sideways blow, and the fact 
that death resulted was accidental. The 
medical evidence shows.that the rupture: 
of ithe liver is. certainly likely in. the 
ordinary course of ‘nature to cause death, 
but it does not show, nor does any of the 
other evidence show, that Karan Singh in- 
tended to.rupture. Sita Ram's liver or 
even knew that he was likely to do so. 
Culpable, homicide is not committed 
unless.the agent either has the intention. 
of causing such bodily injury as.is likely 
to cause death,.or has the knowledge that 
he islikely by such act to cause death 
Ido not think that the circumstances of 
this case justify me in deciding that. 
Karan Singh- had such intention or know-. 
ledge still less: that Tilak Singh had any 
such intention or knowledge when he told 
him to strike the deceased. I think, 
however, that as Karan Singh struek the > 


‘deceased on the ribs hard with a lathi he. 


must be held to have had the intention 
of causing grievous hurt, and that Tilak 
Singh, who ordered his son when hé was 
armed with a lathi to strike the decbased* 
must be held to be guilty of abetting, 
that. offence. IL.allow the appeal to this 
extent...and..alter. tbe convictions. from. 


x 


The Magistrate decided that the 
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section 302 and section 302/109, Indian 
Penal Code, to section 325 and section 
325/109, Indian Penal Code, and I reduce 
the sentences in each case to five years’ 
rigorous a a 

. K. S. D. Sentences reduced. 


RANGOON HIGH COURT. 
CRIMINAL Revision No. 699 oF 1923. 
December 4, 1923. 

Present: —Mr. J ustice May Oung: 

MAUNG THAN alias NGWE THAN— 
. PETITIONER 
VEVEUS 
EMPEROR—RESPONDENT. 
' Criminal Procedure Code (Act V of 1898), 
Ch. VIII, s. 436— Security proceedings—Further 


in 
he provisions of section 436 of the Code of 


Criminal Procedure are not applicable to persons 
against whom proczedings are taken under 


Chapter VIII of the Code. [p. 971, col. 1.] 

Reference made by. the District Magis- 
trate,. Amherst, 
No. 558 of 1923 on the 27th November 
1923. 

REFERENCE. —In Criminal Trial 
No. 253 of 1993 the appellant Maung 
Than was called on under section 3 (a) 
of Burma Habitual Offenders Restric- 
tion Act and section 112, Criminal 
Procedure Code, to show cause why 
an order of restriction under the 
former Act should not be passed 
against him and why he should not be 
called upon to furnish security under 
section 110 of the Criminal Procedure 
Code. 

. Seven witnesses for the prosecution 
were examined. The appellant was then 


. ealled on to make his defence and three 


witnesses were examined for the defence. 
ap- 

ellant should be discharged and the 
case be closed as mistaken. The gase 
ayas then taken up in revision by the Dis- 
trict Magistrate, my predecessor, who 
-issued a warrant of arrest.under section 
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110 and called upon the respondent to 
show cause why further enquiry should 
not be ordered. Cause was shown en 
23rd October 1923 and on the following 
day orders were passed directing a 
further enquiry. The application before 
me is that I should call for the connected 
proceedings and submit the same to the 
High Court for setting aside my prede- 
Under section 
438, Criminal Procedure Code, the Dis- 
trict Magistrate on examining a record 
under section 435 or otherwise may 
report for the orders of the High Court. 
Section 435 would confine his action 
under this section tothe records of in- 
ferior Courts but the words “or other- 
wise” apparently extends this not only to 
cover the present case but even ex- 


“amination of the, records of Superior 


Courts. 

The question whether a District Magis- - 
trate can under section 486 (old 437) 
direct a further enquiry in a case in 
which tke appellant has been discharged 
under section 119 has been the subject 
of somewhat conflicting decisions. , In 
the case of Ebrahim v. Emperor (1) 
Sir Herbert Thirkell White, Chief Judge, 
found that the District Magistrate had 
power to order a further enquiry under 
section 437 ina case in which the “ac- 
cused,” had been discharged under sec- 
tion 119. In Velu Tayi Ammal v. Chidam- 
bara Velu Pillay (2) which is a later 
ruling it is held per contra that the ‘vris- 


‘diction given under section 427 -sho`ld 


not te held to apply to cases undcr Chap- 
ter VIII;at any rate when the Magis!rate 
had called on the appellant to- establish 
his defence. That case, therefore, is on 
all fours with the present one. -Looked at 
from an outside point of. view and con- 
sidering that rule of res judicata -does 
not apply to proceedings of this nature, 
it matters very little whether it be Feld 
that the District Magistrate. has. power to 
order a further enquiry or not. If he 
has, a further enquiry will Fe held on 
the samé record, but even if Fe has rot, 
there is nothing to prevent fresh prccecd- 


"Q2L.B.R.8 
- (2) 4 Ind. Cas. 1097; 33 M. 85; 6 M. L. T. 133; 20 
Me. 197; 11 Cr-Led, 162.5 - - 


e . 
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iigs being commenced against the 


persons concerned immediately after th 

- first proceeding has abated. > 
If they had contemplated giving the 
power under section 437, the Legislature 
would have given it more with the idea 
of controlling inexperienced Magistrates 
than with the idea of safeguarding the 
interests of justice. In the case of a specific 
offencecharged the power to orderafurther 
enquiry is given becaustotherwise through 
the laches of a . Magistrate an offender, 
might go unpunished. As this reason- 
' ing cannot apply in the course of proceéd- 
ings under:Chapter VIII, Criminal Pro- 
cedure Code, and similar proceedings; I 
“am inclined to think that the Madras 
view of the law, namely, that the District 
Magistrate under section 437, Criminal 
Procedure Code, had not power to order 
a ‘further enquiry in cases under Chapter 
VIII of the Code, and similar proceedings, 
iscorrect. In the new Code in section 436, 
the words “accused person" have been 
altered to person accused of any offence. 
This makes: it additionally clear that a 
further enquiry cannot be ordered when 


a person has been discharged under sec- - 


tion 119, Criminal Procedure Code, as in 
proceedings under that section no specific 
offence is charged. 

I, therefore, submit the record for th 
orders of the High Court. 

ORDER.-Section 436, Code of Cri- 
minal Procedure, formerly section 437, 
now'/contains the words "any person ac- 
cused of an offence," instead of: “any 
accused person," and hence does not in- 
clude persons against whom proceedings 
were taken under Chapter VIII. The 
‘decision in Ebrahim v. Emperor (1) has 
thus: been superseded pro tanto. 

The order directing further inquiry is 
accordingly set aside. 

N. K, Answered in the afirmative. 


` section 
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OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL APPLICATION No. 39 or 1994. 

March 4, 1924. 
Present:—Mr. Neave, A. J. C. 
CHHOTE MAHARAJ--AcCcUSED ' 
—APPLICANT 
. versus 
, EMPEROR-—COMPLAINANT 
— OPPOSITE Party. 

Criminal Procedure Code (Act V of 1898), 
ss. 4 (b), 190 (c), 435— Letter to District Magistrate 
conveying information of offence—District Magis- 
trate, whether entitled to take action—Kevision. 

A letier was written to a District Magistrate 
‘conveying information of an offence and asking 
for action to be taken. The District Magistrate 
thereupon took action under section 190 (c) of 
the Criminal Procedure Code. The accused 
filed an application of revision: 

Held, that the Magistrate was entitled to treat 
the letter asan information and no irregularity 
had begn committed by him in that respect. 


Application against an order of the 
Sessions Judge, Lucknow, dated the 30th 
October 1923, confirming that of the City 
Magistrate, Lucknow, dated the 12th 
September 1923. 

Mr. Zahur Ali, for the Applicant. 

The Gcvernment Pleader, {or the Oppo- 
site Party. 

JUDGMENT.—This isan applica- 
tion under section 435 of the Code of 
Criminal Procedure for revision of an 
order, dated 12th September 1923, pass- 


-ed by the City Magistrate of Lucknow 


eonvieting the petitioner of ofences 
under sections 448 and 504, Indian Penal 
Code, and directing him to find seeuiitv 
to keep the peace for one year. This 
order was upheld by the Sessions Judge. 
The fist two grounds taken in the ap- 
plication are that no complaint within 
the meaning of section 4 clause (h) was 
ever filed and that the Magistrate was 
in érror in disobeying the provisions of 
200 of the Code of Criminal 
Procedure and not recording the state- 
ment of the complainant. It appeais 
however,. that what actually happened 
was that a letter was  wiitten to the 
District Magistrate on which action was 
gaken under section 190 clause (c) ofthe 
Code. The Magistrate was entitled. to 
treat the letter as an information and 
no irregularity was committed by him in 
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this respect. The other grounds taken 

really relate to the merits of-the case and 

no such illegality or irregularity is shown 

to have been committed as would. justify 

this Court in interfering.. The applica- 
tion is dismissed. 

uu xs Application dismissed. 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR REVISION . 
No. 65 or 1923. : 
May 31, 1923. 
Present:—Sir Lallubhai Shah, Kr.; 
Acting Chief Justice, and Mr. Justice 


< Kajiji. i , 
RAMCHANDRA. GANGADHAR .. 
KARVE—PETITIONER 
versus 
. EMPEROR-—RESPONDENT. 

Bombay District Municipal Act (III of 1901), 
si. 101 (1), 107 (1)—N tice ‘issued by Health 
Officer to repair sinks, validity of. . 

“A notice, purporting to .be under section : 107 
(1) of the Bombay . District Municipal Act, was 
served on the petitioner calling upon him to 
put up new sinks with reference to the ground 
floor of his building and. to arrange to have the 
water in the sinks discharged into -the drainage 
cess-pool, and also.to repair the sinks on -the 
first floor so as 'to connect them with the gully 
trap. The notice was issued by the Health Officer 

4 icipality : 
o ed TD That the notice fell within the 
purview of section 101 (1) and not section 107 (1) 
f the Bombay District Municipal Act ; [p. 973, col. 


0 
1. : : 
Jo that the notice having .been: issued by thé 
Health Officer and not. by the Chief Officer of 
the Municipality was invalid. [p. 972, col. 2.] 
JU 


GMENT. 


Shah, A.C.J.—The only question in : 


thisapplication iswhether the notice given 
by the Municipality under section 107. 
(1) of Bombay Act II of 1901 is valid. 
By that notice the petitioner was called 
upon to do two. things: first to put up 
newe sinks and to arrange to have water 
therein discharged into the drainage-* 
cesspool with reference to the shops oa 
the ground floor, and secondly-as regards 
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the two sinks en the -first story he was 
called upon. to repair them so as to 
discharge waste water into the drainage . 
eess-pool The learned Magistrate has 
held that the notice is.invalid so far.as it 
relates to the first part, because-the.act 
which the: petitioner is- required: to do. 
falls. properly ^ under section 101; 
sub-section (1), and according to the bye- 
laws of the Municipality a legal notice 
under section 101, esub-section- (1), could 
be given only by the Chief Officer: and 
not by the Health Officer of the Munici- 
pality. The notice in question - has: 
been given by the Health Officer. He, 
therefore,. held the.notice to be invalid 
as regards that part ofit. As regards ' 
the second part which relates to the two- 
sinks A. and B.on the second: floor 
the.learned Magistrate was of opinion 
that the. notiee was valid and properly 
given under-section 107, sub-section (1). 
It has been argued ‘before us by the 
petitioner in person.that even as regards 
that part, it properly falls under section: 
101, sub-section (1) and.if that is so, it 
is. clear that the whole notice is invalid 
because it has not. been given by an 
Officer who is authorised according: to. 
law to.give such notice. In determin- 
ing this question we must look to the 
substance and not to the mere form.of 
the notice. In form it requires. the 


` petitioner-to'repair.the two.sinks So as-to 


discharge the. waste. water into the 
drainage .cess-pool. The meaning.-of-it, 
however, is made“clear by the learned 
Magistrate -in--his.judgment. The peti- 
tioner.is.required. to- connect the: two 
sinks with the gully trap. It,may be 
a small,matter but it.requires-him.to 
do something. which.appropriately falls; 
in my opinion, under section 101, sub- 
section (1). In substance this part of the 
house: is not -drained to the satisfaction 
of the Municipality, and, therefore, he 
is required to supplement the drains so 
as to discharge sullied water into the 
main drain of the Municipality through 
the gully trap. It is difficult to lay 
down with precision the scope of seetion 
107, sub-section (1), and it may not be 
always easy to draw the dividing line 
between orders falling under section 101, 
sub-section (1) and those falling under 


- 
e. . 
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| Section 107, sub-section (1). But taking 
‘this particular notice asa whole and 


. "having regard to the fact that one part 


of it distinctly falls under section 101, 
sub-section (1) it seems to me that the 
proper construction of this notice is 
“that the act which the petitioner is called 
‘upon ‘to do with reference to the. two 
sinks: A and B on the. second floor 
appropriately falls "under ‘section 101, 
sub-section (1). ‘Themotice is, therefore, 
wholly bad. It would be open to the 
‘Municipality to get ‘the petitioner to 
do what.it wants him to do by a pro- 
perly ‘framed notice to ‘be given-by. an 
‘officer who has ‘the power to give such 
notice. We might have overlooked in 
this case the reference ‘to "section 107 
and treated the. notice as given under 
"section 101, sub-section (1), if it had been 
givem by an ‘officer authorised by law to 
give notice under that section. But the 
difficulty inthe way of the Municipality 
is that it is given by an officer who 
has not the’ power under the rules to 
give such a notice. We have come to 
the conclusion, not without regret, that 
this notice which was given so far back 
as January 1922 must be held to be 
invalid. 

We make the Rule absolute, set aside 
the conviction and sentence, and direct 
the fine, if paid, to be refunded. 


Kajiji, J.—I agree. . 
aK. ; . Rule made absolute. : 





OUDH JUDICIAL COMMIS- 
-SIONER’S COURT. 
CRIMINAL REFERENCE No. 7-or 1924. . 
June 28, 1924. 
Present:—Mr. Kendall, A. J. C. 
RAM LAL— COMPLAINANT 
`” versus ` 
BANKATESHAR RAWAN BAHADUR 
PAL SINGH aAND-OTHERS— 
: ACCUSED. 
Criminal’ Procedure Code (Act V of 1898), ss. 4, 
10? —Application under s: 107, whether “complaint” 
Preventive sections, object of. 


:sioner, Partabgarh, under 


An application under section 107, Criminal 
Procedure Code, does not amount to a "complaint" 
within the meaning of section- 4 of the Code nor 
can the person, against whom it is made, be 
called an accused person. [p. 974, col. 1.] 

The object of section: 107, Criminal Procedure 
Code, like that of the other preventive sections 
in Chapter VIII of the Code, is administrative 
rather than judicial. [ibid.] 
` Therefore, if a Magistrate, who is responsible 
for the administration of a sub-division, is not 
satisfied about the advisability of taking pro- 
ceedings under Chapter VIII of the Criminal 
Procedure Code in a particular case, his discre- 
tion in the matter isnot open to interference by 
a superior Court. pis] 

Section 107, Criminal Procedure Code, was not 
intended by the Legislature to give any redress 
to the person making an application under that 
section for there can be no*redress without an 
injury which in this ease is only & contemplated 
one. [p. 974, col. 2.] i 

Case reported by the Deputy Commis- 
section 438 
of the Criminal Procedure Code with his 


letter No. 1914, dated the 10th June 1924. 
‘ORDER.—tThis is a Reference under 


‘section 438, Criminal Procedure Code, 


made by the learned District -Magistrate 


‘of Partabgarh in the following circum- 


stances :— 
One Ram Lal, a shop-keeper, made an 
application under section 107, Criminal 


‘Procedure Code, to the Sub-Divisional 
‘Officer, against Babu Bankateshar Rawan 


Bahadur Pal Singh, Talugdar of Antoo, 
and thrée of his servants, alleging that 
they had surrounded his shop on Decem- 
ber 17th, 1923; and threatened to kill him 
and toset fire to his shop. He alleged 
that the talugdar was indebted to him 
and thatif the shop was set on fire all 
the jute stored in it would be burned. 
The Sub-Divisional Officer did not 
apparently take any formal proceedings 
but asked the Superintendent of Police 
to depute a Sub-Inspector of Police to 
make enquiries, and the Sub-Inspector 
reported that there was a danger of a 
breach of the peace. The Sub-Divisional 
Officer being himself at-Antoo made 
arrangements to have Ram Lal's jute 
sent away to Calcutta. After this he 
made a further enquiry from the Police 
from which he was satisfied that there 
was no longer any danger of a breach of 

ie peace, and that the complainant's 
shop had been vacated. He, therefore, 
passed an: order which purported to be 
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an order dismissing the "complaint" 
under section 203, Criminal Procedure 


Code, Ram Lal subsequently made an. 


application in the Court of the District 
Magistrate for the revision of that order 
alleging that he still carried on business 
in Antoo and that he had temporarily 
given up his residence there in order to 
save his life, because the Magistrate did 
not take any recognizance from the 
taluqdar. The’ District Magistrate has 
referred the matter to this Court because 
Ram Lal's application under section 107 
was not a complaint, and the talugdar 
was not an accused person and conse- 
‘quently in his opinion he was unable 
to pass any order under section 436, 
Criminal Proeedure Code. He was, there- 
fore, uncertain whether the complainant 
in a section 107 case has any redress if 
his “complaint” is dismissed. 

As regards his interpretation of the 
law as it stands, I am of opinion that 
the District Magiszrate is perfectly 
correct. : A "complaint" is defined in 
section 4 of the Criminal Procedure Code 
as an allegation that some person has 
committed an offence, and an “offence” 
is defined in the same section as any act 
or omission made punishable by any 
law for the time being in force. Ram 
Lals application under section 107, 
Criminal Procedure Code, therefore, was 
clearly not a “complaint,” not was the 
talugdar of Antoo accused of having 
committed any offence. The allegation 
was that there wasa danger ofa breach 
of the peace on the part of the talukdar 
and his servants. 

The object of section 107 of the 
_Oriminal Procedure Code, like that of the 
other preventive sections in Chapter‘ VIII, 
appears to be rather administrative than 
judicial. If the Magistrate who is res- 
ponsible for the administration of a 
sub-division, is not satisfied that there is 
any need to take proceedings under that 
Chapter, it may be questioned whether 
any superior judicial authority can be 
called in to interfere with the exercise 
of his discretion, though there is no 
deubt that judicial authority can pro- 
perly be exercised to check the Magis- 
trate’s proceedings if he exceeds the 
powers given hin by law for the preven- 
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tion of offences. Section 107, Criminal 
Procedure Code, again was not intended 
by the Legislature to give any redress to 
the person making an application under 
that section, for there can clearly be no 
redress unless there has first been an 
injury. Theinjury in this case is only 
contemplated. The application for the 
revision of the Magistrate's order must, 
therefore, be and hereby is dismissed. If, 
however, the cirgimstances really are 
as stated in the application for revisicn, 
the position has altered since the original 
application under section 107, Criminal 
Procedure Code, was made, and there is 
so faras I am aware no reason why Ram 
Lal should not make a further appli- 
cation under section 107, and if he can 
prove that there is still danger of a 
breach of the peace,'the Magistrate will 
no doubt take the necessary steps to 
prevent it. PE 


G. H. Application dismissed. 





CALCUTTA HIGH COURT. 
CRIMINAL Revrston No. 378 or 1923. 
May 29, 1923. 
Present:—Mr. Justice C. C. Ghose and 
Mr. Justice Cuming. i 
BANSI MIRDHA AND OTHERS— 
PETITIONERS ] 
versus ur. 
BROJESWAR DUTT-—OvrrosrrE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 428 
—Appellate Court, duty of— Criminal appeal, whe- 
ther can be dismissed for default. 

Under section 423 of the Criminal Procedure 
Code itis incumbent on the Appellate Court to go 
ihrough the record and to dispose of the appeal 
on the merits. It cannot dismiss the appeal 
merely because there is default in the appearance 
ofthe Pleader for the appellant. . 

Criminal revision against an order of 


. the Distriet Magistrate, Rajshahi, dated 


the 2nd March 1923, confirming that of the 
Honorary Magistrate, Nowgang, dated 
January 31, 1928. 
Mr. P. Le Maitra, for the Petitioners. 
Messrs. Asraf Ali and D. C. Roy Chow- » 
dhury, for the Opposite Party. 
JUDGMENT.—In this case it ap- 


pears that after the appeal in the lower 


Court had been presented, the records 


heh et : 
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‘were called for by the Magistrate. On 
the 2nd March 1923, after the records had 
arrived it being the date of the hearing 
ofthe appeal, the appeal was taken up for 
hearing. On that date,no ons appeared 
in support of the appeal on behalf of the 
appellant and no application for adjourn- 
ment was filed. The learned Magistrate 
thereupon dismissed the appeal. Under 
the provisions of section 428, Criminal 
Procedure Code, it was incumbent upon 
the learned Magistrate t6 go through the 
record and to dispose of the appeal on 
the merits. He could not dismiss the 
appeal merely because there was default 
in the appearance of the Pleader for the 
appellant. : 

In this view of the matter the Rule is 
made absolute. The matter is remitted 
to the learned Magistrate in order that he 

.may re-hear the appeal and dispose of the 
same in aecordance with the terms of 
section 123, Criminal Procedure Code. 

K. S. D. Rule made absolute. 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
MISOELLANEOUS APPLICATION No. 99 
or 1924. 

' April 1, 1924. 
Present:—Mr. Kendell. A. J. C. 
Pandit SHEO NARAIN LAL— 
APPLICANT 

25 Versus 
Khan Bahadur MIR AMJAD ALI 
AND ANOTHER—OprostTe Parry. 

‘Legal Practitioners Act (XVIII of 1879), s. 18 
—-Purchase benami by Pleader— Appearance as 
-Pleader in case—Taxing of costs —Misconduct. 

A legal practitioner who purchases property 
benami in the name of another p»rson, appears as 
a Pleador in the litigation relating to that pro- 
party, in which he isthe de facto plaintitf, and 
- takes his fes as Pleader in ths costs is guilty of 

rossly improper conduct asa legal practitióner. 
b. 973, col. 1.] Y 

‘Messrs. Gokaran Nath, Bisheshar Nath, 
Ali Mohammad, Ghulam Hasan, Champat 
Rai Jaini and Shahenshah Husain Rezwi, 


for the Opposite Party, 
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ORDER.—This report has ‘been 
made under section 14 of the Legal 
Practitioners Act. 1879, by the District 
Judge of Hardoi, and relates to certain 
proceedings taken under that section on 
the application of one Pandit Sheo 
Narain Lal Misra of  Shahajanpur 
against two leading Pleaders of Hardoi 
District, namely, (1) Khan Bahadur 
Saiyid Mir Amjad Ali and (2) Rai Baha- 
dur Babu Mohal Lal. A full enquiry was 
made in‘o the various charges by the 
Subordinate Judge, but all of them, with 
ore exception, were found to be un- 
proved.. In regard to the charge that 
was found to be proved against Mir 
Amjad Ali, we issued notice and the 
Pleader’s case has been represented 
before us by Mr. Champat Rai, Barrister- 
at-law. Sir Henry Stanyon, who had, we 
understand, been engaged on behalf of 
the applicant, was unable to appear on 
the date fixed, so that we were compelled 
to hear the arguments ex parte. 

The charge, which the learned Judge 
has found, to be proved, is, that in 1902 
Mir Amjad Ali purchased some property 
from Musammat Nizami Begam for the 
purposes of litigation. The sale-deed 
was fictitiously executed in the name of 
one Bihari Lal to conceal the purchase 
in the Pleader's name from the publie 
and the Courts. The suit was filed, Mir 


"Amjad Ali appeared as Pleader for the 


fictitious plaintiff; he obtained a decree 
and succeeded in having his fee taxed 
in the costs against the defendants, 
although of course he himself was the 
real plaintiff. After the decree, the legal 
representatives of the fictitious vendee 
executed a deed of relinquishment in 
favour of Mir Amjad Ali who got muta- 
tion effected in his favour. It has been 
pointed out in this Court, as it was 
before the District Judge, that the Pleader 
was not debarred from purchasing 
the property by section 138 of the 
Transfer of Property Act, 1882, and that 
there was at the time no clear provision 
in the Oudh Civil Digest prohibiting 
Plevisrs from acquiring -any interest in 
any pending suit orin any property in,” 
respect of waich asuit was intended to 
be brought; but. as the Judge has rese 


marked, "it canhot be denied that it was 
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improper on the part of the Pleader to 
acquire the property in the way it was 
acquired by him.” He himself must 
have been conscious of the impropriety 
of the action as a legal practitioner, 
othewise there’ was no necessity to 
acquire the property fictitiously in_the 
name of another person. The High 
Courts cannot be expected to make rules 

' for all sorts of misconduct on the part of 
the legal practitioner. Further, the fact 
that Mir Amjad Ali appeared as Pleader 
in the litigation relating to that property 
in which he was the de facto plaintiff and 

. taxed his fee as Pleaderin the costs, 
greatly enhances the offence. against 

. propriety. 


mo 


.in.the Provinee shall give notice thereof 


| practice or pass such orders as he may 
“think fit.” As this rule was not in force 
in 1902 itis contended that the Pleader 
was- not bound by it, and it is further 
contended that even if it had been in 
force the rule would only compel.’ the 
-Pleader to give notice to the Judicial 
‘Commissioner who, it is argued, might 
not have withheld permission. In the 
‘circumstances of this case, there can be 
no doubt that the permission would 
have been withheld, but from what we 
have said before, itis clear that it was 
“not only the purchase of the property 
‘that was improper, but the action of the 
-Pleader. subsequent to the purchase. The 
“ease is said by the Judge to fall under 
clause (f) if not clause (6) of section 13 of 
. the Legal. Practitioners Act: He says how- 
ever “I would hesitate to recommend that 
any disciplinary action should be taken 
owing to the fact- that more than 20 
. wears have elapsed from the date of. the 
“transaction.” It is true. that the agtual 


sale took place in 1902, but the litigation 


was later and the deed o£ relinquishment . 
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att): ae 


was.not executed inthe Pleader’s favour 
until January 1914. We understand 
that the Pleader has now retired from 
active practice and in these- circum- 
stances we do not think it necessary to 
suspend him,- but we do think it neces- 
sary to express our strong ‘disapproval of 
his conduct throughout the whole of this 
transaction. a 

There are various -other charges 
against. Mir Amjad Ali and Babu Mohan 
Lal; but in sme cases they have béen 
withdrawn and in others proved to be 
It may be, therefore, that the 
applicant, as Mr. Champat Rai has con- 
tested, was actuated by-personal motives 
in making this accusation. No further 


.Orders are required, and -we pass no 


order as- to costs. 
G. H. Application accepted ; 


Pleader's conduct disapproved, 


ue 


NAGPUR JUDICIAL COMMIS- 
: . SIONER'S COURT. 
CRIMINAL REVISION No. 76 or 1924. 
May 17, 1994. 
Present:;—Mr. Hallifax, A. J. C. 
GANGADHAR-—COMPLAINANT— 
. .. APPLICANT 
| VETSUS 
“BHANGI SAO—Accusrep—Non- 
APPLICANT. ; 
Criminal Procedure Code (Act V. of 1898), ss. 223, > 
225, 256, 257, 842, 587-—Charge, defective, . effect of 
—Trial de novo,- when “justified—Re-trial from 
what stage to be ordered—Charge framed after close 
of prosecution case—Witnesses re-called.for cross- 
examination—Accused not. examined— Trial, whe- 


ther vitiated. 


Sections 225 and 537 ofthe Criminal Procedure 
Code eure any omission in a charge there might 
be of the particulars required by section 223 of 
the Code. fp. 979, col. 1.] . 

When no charge has' been framed or a defective 


‘one has Been framed, there is no justification for 


ordering a trial de novo but the trial should pra- 
ceed from the stage at which the illegality: oc- 
curred. [p. 979, col. 2] ^ 
,. Section 537 (a) of the Criminal Procedure Code 
does not ‘apply to cases. of -the :disregard or 


e. 
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disobedience of the whole, of some mandatory 
provision of.the Code, but applies’ ‘only'to cases 
of failure to comply. with:some part of:such a provi- 
„Sion in the course of a general compliance with the 
whole. [p. 980, col. 2] ~ 

If a Door. Rara] an accused. person. entirely 
fails to question him generally-on the case after 
the witnesses for the prosecution have been exa- 
mined and before he is called on for his defence, 
ihe: trial from’ that point onwards, ‘and not “the 
entire: trial, is improper or illegal and the 
error cannot be condoned under section -537 of the 
Orihinal Procédure Code but.must be corrected in 
a fresh trial, beginning from the point at which 
thé error was made. [p. 981, col. 1.] 
- Section 256 of the Criminal Procedure Code i is 
concerned only with casesin which, the charge 
is framed before all the witnesses for. ‘the pro, 
secution have been exaniined-in-chief, and section 
257 of the Code refers to a stage when the pro- 
^ secution: closes its case after examining: all its 
witnesses.-[p..981, col. 2.] 


A trial is, not vitiated if an accused is not fur- 


ther examined under section 342 ofthe Criminal 
Procedure Code after the witnesses are further 
cross-examined under section 257 of the Criminal 
"Procedure - Code after. the ‘charge is framed at the 


close of the entire prosecution evidence. [p. 981,. 


col. 3. 

| „Criminal . revision. against an order 
of the Sessions Judge,. Raipur. 

Mr iG Le Subhedar, for the Appli- 
cant.. . 
.Mr. B. V. Pradhan, for the Non-Appli- 
eant. i : 

ORDER.—On the 20th of J aly 1923 
Gangadhar, the applicant for 
filed a 
of an offence punishable. under section 
504 of the Indian Penal: Code. in the 
Court of .the’ Tahsildar. of Dhamtari, a 
Magistrate. . of ‘the Second Class. Bhangi 
Sao is a man of wealth and has mahaged 
to prolong the proceedings in this petty 
matter for ten months. already by the usual 
artifices. An application to the: Sub- 
Divisional Magistrate. for a transfer. of 
the case to another Court was based 
on the fact that the Magistrate . was 
the Tahsildar: and..the complainant 
and at least two of his five witnesses 
were employed-in the Tahsil.Office, and 
the allegation - that. the. accused: was: in; 
' eapable "of believing that in. such cir: 
cumstances the Tahsildar .would not 
decide the case unjustly. - This applica- 
iion was rejected, but the. ease. was 
eventually transferred to the Court `of 
the Sub-Divisional Magistrate by this 
Court on the strong. recommendatioii 
: of. the, District Magistrate; based on. the 


TN : 
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revision, 
complaint, against Bhàngi Sao: 
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same. grounds. as- | those of the original 
application. Li 

he. proceedings began. again | in 
tlie Court ofthe Sub-Divisional Magis- 
trate on the: 16th of October 1993 and 
on the 12th. and 14th of November the 
five witnesses. for the prosecution were 
examined: and discharged Of the three 
examined. on the -12th only one was 
cross-examined. and that very shortly; 
the Pleader for the accused asked, for 
some reason. not apparent on the record, 
that he might be. given a later-oppor- 
tunity of cross-examining the other two 
before they were discharged, and on this 
being refused. declined to*cross-examine 
them.. He ‘also declined to cross-examine 
either of the two examined? on the 14th. 
On that day, after the close of the pro- 
secution ‘case, the accused was examined 
according to the provisions of section 
342 of the Criminal Procedure Code, 
and the. case was adjourned for. two 
days.for consideration of the Gestion of 


: the framing of a charge. 


A chargé was framed on ‘the 16th 
of November of an offence punishable. 
under section 504 of. the Indian Penal 
Code, the words.used being: "that you, 
on. or about the l7th day of J uly 1928. 
at .Dhamtari committed criminal intimi-. 
dation by threatening Gangadhar P. W. 
No. 1 with. injury to his person ‘with 
intent to cause,alarm tothe said Ganga- 
dhar.: In reply to this charge the 
accused Bhangi: Sao pleaded not guilty: 
and said he wished all the prosecution 
witnesses to ‘be re-called for cross-exa- 
mination. They were summoned again 
and..all cross-examined at portentous 
length. and. three of them were re-éxa- 
mined very shortly. On the 3rd of Decem- 
ber the. Magistrate. called upon: the 
accused. to: enter on his defence and.file 
a‘ list.of his witnesses and recorded his 
answer, which was: “I.have not done 


anything.. I am filing a list of defence 
witnesses.” 
. Before calling upon the accused 


for his defence the Magistrate did not 
again question him generally on the 
whole case under section 342 of thè 
Criminal Procedure Code, havi ing already 
done so immediately before framing tho 
charge. AE Äiteen witnesses for the 
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accused had been examined, a judgment 
was delivered on the loth of January 

1324; the accused was found guilty of 
the. olfence. with which he had been 
charged and the substantive part of the 
sentence passed on him was a fine of 
Rs. 250. On appeal to the Sessions 
, Court an order was passed for a re-trial 
of the whole case from the beginning 
. by some competent Magistrate other 
than the Magistrate who liad already 
decided it. Tt is for revision of this 
order that the complainant in the case 
has now. applied to this Court. 

The first two 
appellate judgment may be summarised 
as “follows. it is convenient to decide 
- three propositions of law ‘put forward 
by the appellant before examining the 
merits of the case. The first is that 
‘the whole trial is vitiated by the failure 
of the Magistrate to question the 
accused after the second cross-examin- 
ation witnesses according to section 
342 of the Criminal Procedure Code. 
Inve Varisai Rowther (1) a Full Bench 
of the Madras High Court was of the con- 
trary opinion. ‘The opinion of the one 
learned Judge who dissented from the 
other four is to be preferred. It is not, 
however, necessary to discuss the point 
Z because; though there is.no ruling on 
it published in the Nagpur Law Reports, 
it was definitely laid “down in 1918 by 
a Bench of this Court in the unpublished 
case of Musammat Tani v. Emperor (9) 
(Criminal Application No. 52-B of 1918) 
that non-compliance with the mandatory 
provisions of section 342 of the Criminal 
Procedure Code vitiates the trial. It 
is difficult to understand how disregard 
or disobedience of a direct order in the 
Criminal Procedure Code could possibly 
be curable by section 537 of the Code, 
' as it was held to be by Stuart, J.; in 


20 . Bechu Chaube v. Emperor (3) but, even if 


it were, the presumption would be that 
the accused had been prejudiced by not 
‘being given an opportunity of explain- 


a) 73 Ind. Cas. 163; 46 M. 419; 44 M. L. J. 567; 
IrL. W. 722; 32 M. L: T./385;- (1923) m. W. N, 477; 
(19:3) A. 1. kK. (M.) 6.9; 24 Cr. 1, J. 547. 
me 48 Ind. Cas; 487; 20 Cr. L. J. 12. 

-Ti Ind. Cas 115; 45 A. 124; M L. 5 8745 
; p A TR (A) 81; 24 Or, L, vo 
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paragraphs of the. 


In’ 


[1924 | 


ing evidence for the prosecution recor ded 
after he was last examined. 


The third paragraph of the p 
ment is as follows. “The second -lega 
point raised on behalf of the appellant 
was that the Magistrate failed to cómply 
with the provisions of section 360, Crimi- 
nal Procedure Code, as to having the 
évidence of the witnesses read over to 
them. On this point Counsel for appel- 
lant stated that té the best of his récollec- 
tion, this was not done, while Counsel 
for complainant's re-collection was in 
quite the contrary direction. It is 
impossible, therefore, for me to decide 
that there was auy failure to read over 
and interpret the evidence to the wit- 
nesses hut I mention the point in order 
that the Magistrate may take care to 
satisfy himself that this provision of 
law is duly observed in his Court.” 7 


With this matter it is convenient 
to deal at once. Every deposition, indeed 
every part of every deposition recorded 
en any one day, is certified by the. 
signature of the Magistrate to have been 

“inter preted to the witness and admitted 
by him to be correct". The allegation: 
that all these certificates were false is 
a very serious charge to bring against 
the Magistrate. Tts untruth is apparent 
not only from the certificates them- 
selves, which the learned Sessions Judge 
was not justified in treating as having 
little or no meaning, but also from the 
fact that at the end ofthe deposition of 
Pheru Bhat (P. W. No. 5), in continua- 
tion of the certificate already mention- 
ed which is impressed with a rubber 
stamp, the Magistrate has added in 
manuscript a statement that a correction 
in the record demanded by the witness 
had been duly made. This very grave 
allegation was made recklessly, on ap- 
parently nothing but the "best of the 
re-collection " of the Pleader for the ap- 
pellant, and was not even supported 
by an affidavit so that responsibility 
for its.untruth could be enforced. No 
notice of it should have been taken in 
the Sessions Court except to call upon 
the Pleader who made it to support it 
by an affdavit and establish it fully 
or withdraw it with ‘Such an. apology 


è ` 
. e 
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5 his sensé of propriety might suggest to 
im. 

. The appellate judgment next deals 
Shortly with the third contention, that 
the charge framed was bad because of 
its "vague and defective nature". The 
learned Judge describes asa "curious 
remark "the statement in the Magistrate’s 
judgment “that a perusal of the accused's 
examination would show that the case 
agiinst them had been elearly explained 
to them", and declares himself “ unable 
to understand how the examination of 
the accused by the Court can be con- 
sidered as an adequate substitute fora 
‘proper and specific charge". The con- 
clusion is that even if the trial had not 
been defective for another reason "it 
would probably have been necessary to 
send the case back for re-trial as the 
charges in question contain no particulars 
reasonably sufficient to give each accused 
due notice of the offence. with which he 
was charged", 

.The use of the plural in both 
Courts in respect of the accused is due 
to the fact that both judgments govern- 
ed the case of Bansidhar, the son of 
Bhangi Sao, as well The original com- 
‘plaint was against them both, but the 
two cases were separated at an early 
stage. The same order was passed in 
both appeals on the same grounds, 
and the complainant has applied for 
revision of both orders. 

I find it hard to imagine a charge 
more exactly in accordance with the 
provisions of section 21 and the two 
following sections of the Criminal Pro- 
cedure Code than that quoted in the 
third paragraph of this judgment. But 
there never has been and never could 
be the faintest suggestion that the accus- 
ed has been misled by the form of the 
charge or that any failure of justice 
has occurred, and, therefore, even if 
section 535 did not condone the entire 
omission, of a charge, either or both of 
‘sections 225 and 537 would cure any 
omission there might be of the particulars 
required by section 223, though I cannot 
see that there is anything of the sort. 
.Further, the statements made by the 
accused in his examination could cer- 
tainly be used to show that he had not 
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been misled by the omission or sub- 
jected to any injustice by it, though 
they would not be required for that 
purpose until it appeared affirmatively 
that he had, whether we apply section 
225 or section 537. 
` The appellate judgment ends 
with a statement of the decisiou that the 
conviction must he set aside both hecause 
the charge is defective and because 
the Magistrate failed to ohey the orders 
contained in section 342 of the Criminal 
Procedure Code but that the appellant 
ought to be re-tried and not acquitted 
because the record shows that there is at 
least a prima facie case against him. The 
Order is that the conviction and sentence 
be set aside, the amount‘tof the fine 
refunded and the case tried again by 
some Magistrate of the First Class cther 
than the Sub-Divisional Magistrate who 
had already tried it. 

‘It seems obvious in the first place 
that, however completely either of the 
defects which the leained Judge found 
to exist in the trialinvalidated all that 
came after it, it certainly could not 
affect anything that went before it. Even 
on general principles such an illegality 
could furnish neither reason nor justi- 
fication for “scrapping” all the results 
of the gieat amount of time and labour 
and money expended on the examination 
of the prosecution witnesses and order- 
ing that they would be examined ali 
over again. Section 535 (2) of the Pro- 
cedure Code lays: it down that this shall 
not be done even when no charge at 
all has been framed. A fortiori it must 
not be done when some sort of a charge 
has been framed., Even in the well- 
known ease of Subrahmania Ayyar v. 
Emperor (4) where the charge framed 
.was incurably bad and had misled 
ihe accused, it is clear that if the 
Privy Council had ordered a fresh trial 
at all, it would have been only from 
the point at which the illegality ocenr- 
red; their Lordships, however, for other 
reasons recorded an order of acquittal 

It has, however, been shown that 
theye was nothing wrong with the charges 

(4) 25 AL 61; 11 M. L. J. 283; 3 Bem. L. R, idhep 
281. 4,257; 5 O. W, N, 806; 2 Weir 271; 8 Gar, 
P. Ç. J. 160 P, C. URS 
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If there was an incurable -defect in 
the trial it was in the failure to examine 
the accused again immediately before 
calling upon him to enter on his deferice, 
but it is equally impossible to imagine 
any justification in that for ordering any- 
thing more than that the same Magistrate 
Should take up the case at the point 
at.which he went wrong and try it out 
correctly from that point. That was the 
order passéd by the High Court in all 
but one of the six cases, to be discussed 
hereafter, which have been cited in 
this Court in support of the judgment of 
the Sessions Court, and it is admitted 
on behalf of the accused that the judg- 
ment can be supported only to that extent. 
The one case of the six in which a whole 
new trial was ordered- was that of 
Mazahar Ali v. Emperor (5), and that 
order was passed because the taking 
of all the evidence for the prosecution 
was incurably bad. The provisions of 
section 535 (2) which have been already 
mentioned supply a strong a fortiori 
argument in this connection ‘also. 

The.. question remains of the 
omission to question the accused general- 
ly on the. whole case after examining 
all. the prosecution witnesses and before 
galling on the accused to enter on his 
defence; does it necessarily and absolute- 
ly. vitiate the part of the trial follow- 
ing it, or is it of the sort of which 
clause (a) section 537 of the Criminal 
Procedure Code speeks? I cannot accept 
the proposition so frequently urged, 
and apparently accepted by the learned 
Sessions Judge, that section 537 does 
not cover a. failure to comply with 
provisions of the Code which are man- 
datory; with Sutart, J., in Bechu Chaube 
v. Emperor (3), I am unable to imagine 
anything else that it could cover or 
could be meant to cover. 
not follow from that that jit covers all 
such failures, and in each’ case it has 
to be decided whether the particular 
failure comes within its purview or not. 

“It. is not easy, even if it is pos- 
sible, fo: ‘lay down any dividing line 
5) 7A Ind, Cas. 662; 500. 293; 36 C.L J, 417; 
Z7 Q. W, N. 99;-24 Cr. E. J, 193, (1923) A. L R. (C) 
196. : 
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But it does ` 


between the two classes of error, 
after a study of the judgmeut in Sub- 
rümania  Ayyar v. Emperor (4) I 


venture to put forward a suggestion' 


that clause (a) of section, 537 of the 
Criminal Procedure Code does not apply 


put 


to cases of the disregard ‘or disobedience ` 


of the whole of some mandatory pro- 
vision of the Code, but applies only to 


cases of failure to ‘comply with some 


part of sueh a provision in the course 


of general compliance with the whole. 


It is to be noted that clause (a) speaks 
of errors or omissions in certain matters, 
not the omission of them, andthe sec- 


tion is immediately preceded by three, 


others each of which ‘speaks of the 
omission of a particular matter from 
among those mentioned in section 537. 
This distinction is emphasised perhaps 


even more strongly by the words of 


clause (b) and clause (c) of section 537 
itself (of which the former, was omitted 
when the Code was amended in 1923 i in 
consequence of the changes made in 
section 195 at that time). 

In this connection I have to ‘say, 
with all respect, that I am unable to 
follow the reasoning adopted in the 
Lahore High Court in Byrne v. 
Emperor (6). 
said: “The Code expressly forbids a 
Court of Appeal to set aside a convic- 
tion onaccount of such flagrant illegali-. 
ties as omission to frame a charge or. 
disregard of the directions contained, in 
section 195 (which directions are‘no less 
explicit than those of. section 342), un- 
less a failure of justice has been occa- 
sioned,.and it would be absurd, 
opinion, to hold that............ a conviction, 
must beset aside for no other reason than 
that the Magistrate has” omitted gom- 
pletely to obey the direct orders in the 
last sentence of section 342 (1). 
cannot be regarded a8 tacitly condoned 


-by one section because the error ex-. 


pressly condoned by another is worse. 
Indeed it seems to me, as I have 


one error excludes the. possibility 'of 
the tacit condonation of another. 
zs. whatever the dividing 


In that case Campbell, J., 


in my. 


An error. 


line be- 


in- - 
dicated, that the express condonation of; 


) 81JInd. Cas. Nn 4 L. 61; 1 P. W, R, 1923 Crs. 
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‘tween the errors which section 537 
-does and does not cure may be; I am 
‘very decidedly of opinion, in respectful 
agreement withthe wholeof the Madras 
-Full Bench in In ve Varisai-Rowther (1) 
‘and indeed with nearly every High 
*Oourt in India, that ifa Court trying 
' .àn accused person - entirely fails to 
"question him. generally on the case 
after the witnesses for the prosecution 
-have "been examined and before he is 
called on for his defence", the trial 
from that point onwards is not a pro- 
“per or legal trial, and the error cannot 
‘be ‘condoned’ under section 537 but 
‘must be corrected ina fresh trial, be- 
“ginning from the point at which the 
-error was made. X E 
'^"Phat, however, by no means con- 
“eludes the matter;: a further question 
-arisés here, as in many similar cases, 
‘which is this. When prosecution wit- 
nesses are re-called at the instance of 
the accused for further cross-examination 
‘after the charge has been framed, and 
‘this is done after the prosecution case 
‘is closed ‘and after the accused has 
cross-examined or had an opportunity 
“of cot'ss-examining all of them, is that 


“examination that may follow it, a part 
. ^of'the' examination of: the witnesses 

' for the prosecution of which section 342. 
of the Code speaks? I think not. In 
“all the Courts of the Central Provinces 
“to my knowledge, and in all the Courts 
‘in British. India to the best of my 


‘belief, it has always been the practice. 


'to examine the accused under section 


* 842, for the last time after the close of the -’ 


"case for the prosecution, and not ‘to 
examine him again unless the prosecu- 


tion put forward - fresh witnesses for the ` 
“first time, which comes to'a reopening : 


‘of the case; the second cross-examina- 


ition of the prosecution witnesses after. 


: the charge was framed, provided it was 

made after the prosecution case was 
' elosed and not under the circumstances 
: mentioned in section 256 when 
` still incomplete, has always been 
' garded as: à part ofthe case for the 


-defence and not a part of the exami-^ 
nation of the - prosecution witnesses of'. 


. which section 342 speaks, sa 
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‘covered, is a 


it was: 
re-- 
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That it is from:.a wrong inter 
pretation of the plain. words of the Pro- 
cedure Code that the Courts have fol- 
lowed this, course for so long and that 
the mistake has only lately been dis- 
proposition that cannot 
be accepted without very cogent 
reasons. The basis of the contention 
that this procedure is wrong appears 
to be the generally accepted idea that 
when prosecution witnesses are re-called 
for cross-examination at the instance of 
the accused after the charge has been 
framed, that is done in all cases under 
section 956 of the Code. J propose to 
show that section 256 authorises this 
only when the prosecution case 18 
incomplete, and that when it is done 
after the close of the case as put for- 
ward by the prosecution, it is done under 
the provisions of section 257, that is, to 
say, after the accused has already entered 
on his, defence, so- that section 342 has no 
further application. 


Section 256 of the Code is con- 
cerned only with cases in which the 
charge is framed before all the witnesses 
for the prosecution have been even ex- 


ty yi ERR Sees 'amined-in-chief, It does not contemplate 
furthér cross-examination, with a re- ` 


any adjournment of re-summoning of the 
prosecution witnesses that have already 
been examined, but speeks of their further 
cross.examination immediately after the 
charge has been framed and before the 
remaining witnesses for the prosecution 
are examined at all. Under that section 
the second appearance ofthe witness in 
Court is to be procured by “re-calling” 
them, not by resummoning them or jssu- 
ing process to them,, and that second 
appearance is to be before they are dis- 
charged. The words inserted in section 
256 by the amending Act of 1923 seem 


“to make it still clearer that the séction 


is concernedonly with witnesses who are 
still present, for though the accused may 


' be given till the beginning of the next 


hearing to state whether he wishes to 


cross-examine any of them further, they 
till cannot be discharged till he has ex- 
ercised his option. n 

But this is not to say that an ag. 
cused person has not the right to Lawe 
the proseeution witnesses re-summoned. 


. Becution case 
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for cross-examination after the charge 
has been fiamed, even when it is framed 
only after all the ‘prosecution witnesses 
have been examined, cross-examined, re- 
examined and discharged and the pro- 
C is closed. He certainly 

has that right, but it is given to him by 
section 257 of the Code and not by sec- 
tion 256. Section 257 speeks of issuing 
process for the attendance of the pro- 
secution witnesses for cross-examination, 
in clearly intentional ‘anithesis to the 
re-calling of them before they are dis- 
charged at all of which section 256 
specks, . l 
The proviso to section: 257 puts 
this mattey further beyond doubt by 
speaking of "any witness" whom the 
accused has cross-examined or Had the 
opportunity of cross-examining after the 
framing of the charge; if the right of 
further cross-examination of proseeution 


"witnesses originally examined after the 


framing of the charge were conferred by 
section 256, there would be no necessity 


' for section 257 to talk of any witness 


whom the accused had had an opportunity 
of eross-examining atthat stage because 


, the Magistrate would be bound by section 


256 to give him an opportunity of cross- 
examining them all. : 

lt appears to.me clear that the 
eross-examination of  proseeution wit- 


, nesses after the framing of the charge is 


permitted by section 256. only if the 
charge is framed before the prosecution 
has closed its ease and when some of the 


. prosecution witnesses have not been ex- 


-~ 


amined at all, but that, if that cross-ex- 
amination is made after the prosecution 
has closed its case and ceased to put 
forward witnesses, it is made under sec- 
tion 257 and not under section 256. Now 
section 257 itself speaks of this cross- 
examination as coming after the entry of 
the accused upon his defefice, so that it 
cannot be apart of the examination of 
the prosecution witnesses of which section 
342 speaks. : 

It may be objected that it is un- 
fair to the accused not to give him an 
opportunity of explaining anything that 
is said by a prosecution witness, whether 
it is said in his first examination or his 
second or even third eross-examination. 
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In the great majority of cases cross-ex- 
amination by the accused after the fram- 
ing of the charge would not, in the nature 
of things, elicit anything that would re- 
quire further explanation by him, and 
the introduction of new matter in the re- 
examination is forbidden by section 138 
of the Evidence Act. But the view taken 
is not that the Magistrate may not or 
even should not question the accused at 
that stage of thg case, but that he is not 
legally bound by section 342 to do so. 
It cannot be denied that such a state of 
things is contemplated by the Proce-' 
dure Code; whatever the real scope of 
section 257 may be, if the prosecution 
witness is cross-examined under that 
section, or even if he is examined-in-chief 
for the first time under section 540, that 
is done after the accused has already 
entered on his defence and, therefore, 
section 342 does not make any further 
questioning of him compulsory. 


If any new matter is elicited in 
such an examination or cross-examination 


"which the accused ought in fairness to be 


given an opportunity of explaining, a 
Magistrate who does not give him that 
opportunity fails gravely in his duty, but 
he does not disregard or disobey any 
direct mandatory provision ofthe Proce-, 
dure Code, any more than if his exami- 
nation of the accused made at the right 
time were somewhat perfunctory and 
insufficient. A Magistrate’s duty in this. 
respect, which isnot a legal obligation 
under section 342, is clearly stated in 
paragraph 4 of Circular Memorandum 
No. 63 of the Ist of March 1923, which is 
as follows. "It may be necessary to ques- 
tion the accused more than once. In 
particular if-a witness be examined or 
cross-examined again after the first ex- 
amination of the accused there may be 
something in this further examination 
upon which the accused should be given 
the opportunity to speak and explain and : 
the accused shouid. invariably be ques- 
tioned'after the last cross-examination 
of the prosecution witnesses. And after 
the Court has asked all the. Questions 
it considers necessary it is still desirable 
to ask the accused whether he has any- 
thing else to say," 
. 


e 
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Julz nents. of-all the High Courts 
on this natter hava- boan cited, those of 
Oxteitta, Bondy and Patna as sapport- 
inrths dasision of ‘tha Sessioas Court 
anl those of Madras, Allahabad and 
Lihsre as opposed to it. They are all 
resent, as ths correctness of this long 
standing practice was apparently never 
questioned till a shorttime ago. Four. 
Calcutta. cases are mentioned, the 
first decided in August 4222 and the last 
in May 1323. The procedure in the first 
of them, Mazahar Ali v. Emperor (5), 
is statel in the report of the case as 
follows., “After some of the prosecution 
' witaesse3 had been examined-in-chief, the 

District Magistrate fram»d charges in 
the three cases....Som? other prosecution 
witnesses were then' nextexamined-in- 


chief, and the accused were then examin- 


el generally. Tne remaing prosecution 
witnesses were then examined-in-chief. 
After the eross-examination and re-exami- 
nition of some only of such witnesses, 
tha District, Magistrate. again examined 
the ae2ised who stated that they desired 
to submit, written statements and did 
sa subsequantly, - He then'f£ransferred the 
case, on the 19th September, before the 
complétion. of the crosé-examination of 
the remaining witnesses; to a Deputy 
Magistrate. The latter, after taking the 
cros3-examination of the' renaining wit- 
nessss, and the defenca, disposed of the 
cis2.by convisting aad gentencing the 
acsased, without having himself examin- 
ed them at all" . - | 


. That makes it clear that the last 
'examination of the.accused was made 
before they had even one opportunity of 
_cros3-examinaing some of the prosecution 
witnesses, and the first cross-examination 
of the witnesses or the giving of an 
opportunity for cross-examining them 
is undoubtedly a part of the examination 
after waich the accused must again be 
questioasd under section. 312. The cass, 


' $aarafora, ln 13 uo sad ort to the view. 


taas ua dar (23553225102 his further geasral 
‘examination is mide mnessssary by his 
farter c7033-0:3.niaation of the witnos3es 
after the closing of the case for the 
prosecution. 


: The judgment in Jummon Chris- 
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tian v. Emperor. (T) does not show whether 
the prosecution case had been closed or 
not, tuatis'to say, whether the accused 
had been offered a chance of cross-exa- 
mining the prosecution witnesses before 
the charge was framed or not. The 
learned Judges also merely followed the 
view expressed in the Patna case to be 
mentioned ‘later, without any discussion 
of. the. matter. In Pramatha Nath 
Mukerjee v. Emperor (8) again the point 
now in question did not arise; there was 
no examination of the accused at the 
close of the prosecution case, as the 
Magistrate had examined them earlier 
and "at the close of thè prosecution 
case: he had diseussion with the learned 
Counsel for the defence as*to the num- 
ber and nature of the witnesses the 
accused "were going to call”, which Ran- 
kin, J., held was not such a personal ex- 
amination of the accused himself by the 
Magistrate himself as section 342 de- 
mands. 

In the fourth Calcutta case 
Debakanta Chatterjee v. Goor Gopal 
Mukerjee (9), it is again by no means clear 
that the accused was given an oppor- 
tunity of- cross-examining the prosecu-. 
tion witnesses when they were called 
by,the prosecution, though it is probable 
that he was and reserved his cross-exa- 


‘mination of them till after the framing 


of the charge, a course that is very 
often followed. Buckland, J., held that 


.their e10ss-examination was not a part 


of their "examination" as that word is 
used in section 342, and pointed out 
Emperor (5), 
which is regarded as the leading Cal- 


'eutta case on the point, the point at 


which Sanderson, C. J., had held a 
general questioning : of the accused 
to be obligatory was at the close 
of the case for the prosecution, 


Cuming, J. with whom Rankin, J., agreed 
on the difference in opinion being 
referred to him, held that cross-exami- 
nation and re-examination are as much 


(7) 81 Ind. Cae. 318; 59 C. 308; (1923) A. I. R. (C) 
63 : 


663. ^ 

*(8) 71 Ind. Cas. 792; 50 C. 518; 97 C. W. N. 389; 
(1993) A. L R. (0) 470; 21 Cr. L. J. 948. oe 

(9) 75 Ind, Cas. 715; 50 C. 939; 27 C. W. N. 713; 
(1923) A.I, R. (C) 727; 25 Cr. L. J. 97... 


OSE 
GANGADHAR V. BHANGIRAO. 


parts of the whole examination às .exa-. 
mination-in-chief, 

. Tf I may say so with respect, that 
as a general proposition appears to me 
almost a.truism, but the question that 
does not seem to have been considered 
by the learned Judges, perhaps because 
it did not arise, is whether the cross- 
examination at the second opportunity 
is included in the examination of which 
section 342 speaks. AsI have said there 
are circumstances in which cross-exami- 
nation of presecution .witnesses is not so 
included, -as for instance cross-examina- 
"tion under section 257, whatever the full 

scope of that Section may be. 

The Bombay case of Sapanani 
v. Emperor (10) decided in 1915 and the 
-Patna case of Mitarjit Singh v. Emperor 
-(11) decided in 1921 which have been 
-cited appear, as far as Ican discover, 
only in un-offieial publications and 
-neither seems to be in point. The trials 
were both in Sessions Courts and the 
question’ now under consideration can 
only arise in a trial by a Magistrate. 
"Also in the former case the nearest 
approach to any examination ‘of the 
accused was that the record. of 
-his examination by ‘the committing 
: Magistrate was “read and .recorded," 
-and in the latter the accused were 
questioned after the examination-in-chief 
“of ‘the prosecution witnesses, but not 
“after: their cross-examination and re- 
‘examination: In- the Bombay case the 
“trial was also ineurably bad for several 
“other reasons. 

“The cases from Madras, Allahabad 
-and Lahore cited as against the view 
taken in the Court below were all 
decided in 1922. In re Varisai Rowther 
(1. a Full Bench of the Madras: High 
-Court, one learned Judge dissenting, 


-held that in a warrant case thé exami-. 


-nation of the accused: generally on the 
“ease directed by the’ latter part of 
-péction 342, ° clause (1), should be made 
-after the prosecution witnesses have been 
examined, which means when the pro- 


` po. a Ind. Cas. 365; 17 Bom. L. R. 892; 16 Cr. 


Lal oS Ind. Cas. 825; 6 P. L. J. 644; 2. P. L.T. 
Pai RS Pat. 7; LÀ Or. L. J. 6%; ($23; ALR: 
at ie 
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secutión had finished calling evidence; 
and if the accused had been once so: 
examined it is not obligatory on the, 
Court to question him again after the 
eross-examination of the prosecution 
witnesses recalled at the instance of the 
accused under section .256 of the Code. 
My agreement with this is qualified only 
by-the: respectful suggestion that, for 
the reasons already set out, section 257 
should be substieuted for section 256 at 
the end. 

In the Allahabad ease, Bechu 
Chaube v: Emperor (3), the question of 
the failure to’ examine the accused after 
the second -eross-examination of the ' 
prosecution witnesses was not raised, 
though it did.oecur; the ease turned on 
the belated production by the prosecu- 


‘tion of a ‘witnéss who gave merely 


formal evidence, Stuart, J., held that 
the omission to question the accused 
again after the examination of this 
witness was an error or irregularity 
which under section _ 537 of the Code did 
not vitiate the trial unless it had, in fact, 
occasioned a failure of justice, and that 
in that ease it’ had not.done so. I am 
unable, for reasons already stated, to 
accept these views entirely, but I would 
suggest with respect that another reason 
for holding that: the trial was not bad 
in that case is that ‘the last prosecution 
witness was examined under section 240 
of the Procedure Code, that is to say 
after the stage at. which. the Magistrate 
had to question the accused generally 
and call upon him for his defence. 

The Lahore. case ` of . Byrne 
v., Emperor (6) has already been 
mentioned. Mr, Justice Campbell held 
that the re-call of the witnesses for 
cross-examination after the close of the 
prosecution case was under. section 256 


‘of the Procedure Code, but he was "not 
'eonvinced. that 
‘interpreted as conveying’ a peremptory 


section 342 can be 


direction.” The latter proposition is 


“hard to accept in view of the word shall 
‘in the last sentence of section 342 (1), 


but it is again respectfully suggested 
that there is no necessity for. it if the 


‘other proposition is accepted that, if the 


witnesses are re-called after the case for 


-the ` prosecütion is'elosed;: ‘that. is -done 
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under section 257 and not under section 


256. - 

. For all these reasónsI hold there 
was tio error or irregularity at all in the 
procedure of the Magistrate. The order 
of the Sessions Court remanding the 
case is accordingly set aside and the case 
wil go back to that Court with a 


direction that the appeal is to be heard. 


and decided on its merits. 
G. B. D. Revision accepted, 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL REFERENCE No. 21 or 1924. 
July 31, 1924. 

Present ;—Mr. Kendall, A. J. C. 
NUR-UD-DIN AND OTHERS—ACOUSED— 
APPLICANTS 

E versus ^ 

 EMPEROR turoueh RAHMAN—Com- 
| _ PLAINANT—ÓOPPOSITE PARTY. 

~ Penal Code (Act XLV of 1860), s. 65—Imprison- 
ment in default of fine, how far permissible-— 
Criminal Procedure Code (Act V of 1898),* s. 546 A 
.-Non-cognisable offence---Costs. 

A santence of five months’ rigorous imprison- 
ment, in default of payment of fine for an 
offene» punishable with one year's imprisonment 
is illegal by .reagon of the provisions of section 
65, Penal Code. 

Inthe case of a non-cognisable offence, an 
order for payment of costs cannot be made under 
the -provisions of section 546A of the Code of 
‘.Oriminal Procedure. on 

Case reported by the Additional Ses- 
sions Judge, Kheri, under section. 438, 
Criminal Procedure Code, by his order 
. dated the 14th June 1924. - 


Mr. Suraj Narayan, for the Appli- 


„cants. ] 
` ORDER.—This is a reference from 
.the: learned. Additional Sessions Judge 
of Kheri. under section 438 of the Cri- 
minal Procedure Code for revision of an 


order. passed by a Magistrate of the First. 


`. Class convicting three accused persons 
-of offences : under section 342, Indian 
.Penal Code, and sentencing one of them 
.to a fine of Rs. 50 or in default to five 
‘months’. rigorous imprisonment. As the 
earned. Judge has pointed out, the 
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sentence of five months’ rigorous im- 
prisonment in default of payment of fine 
is clearly illegal with the maximum 
sentence for the offence being one year's 
imprisonment. In the second place the 
Magistrate "has awarded costs of the 
case to the complainant, and this is 
against the provisions of section 546 A 
of the Criminal Procedure Code, as.the 
offence was not a non-cognizable one. 
The reference must be accepted on both 
grounds and-I,. therefore, direct that 
three months be substituted for five 
months as the period of imprisonment 
to be undergone by the accused in default 
of payment of fine, and that the order 
as regards payment of costs be set aside. 


e. €9 
$. D, Revision accepted. 


RANGOON HIGH COURT. 
CriminaL Reviston No. 546B or 1928. 
November 23, 1923. 
Present:—Mr. Justice May Oung. 
MA MA GYI—PzrzITIONER — 
VETSUS ' . 
. , EMPEROR—Responpryr, 
Criminal Procedure Code (Act V of 1898), s. 145, 


proceedings wnder—-Magistrate, dut 
grounds— Abuse of section. LN EEG 


In proceedings under section 145 of the C 
of Criminal Procedure a Magistrate should ra 
the grounds upon which he is satisfied that a 


: : of.the peace 
exists. Ifhe fails to do so, his subsequent pro- 


ceedings would be without jurisdiction. 

"Courts should be on their guard against an 
abuse of section 145 of the Criminal Procedure 
Code, partes often resort to it as an easy 
way of: getting possession without the ex e 
delay and trouble of a civil suit. ' ic 


Criminal revision against 
of the | Sub-Divisional 
Nyaunglebin 
No. 28 of 1923.. 

Mr. Rahman, for the Petitioner. 

Mr. Patker, for the Respondent. 

*ORDER.—The Station Officer ‘of 
Pado Police Station reported that Esoof 
and Ma Ma *Gyi, husband, and wife, 


àn order 
Magistrate, 
in Miscellaneous Trial 
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were dispating the po'ss233ion of cer- - 


tain vaddy laads/"that. eizh was let- 


ting the laads to tenants and that there ' 
was a likalihood of trouble: he, thera- ` 


fore, requested thatthe two pacties and 
their tenants miga®ie dealt with under 


section 145, Codé of Criminal Proce- > 


dure. Dem : 

The learned Magistrate, without stat- 
ing any grounds, as hé was bound to do, 
said that he was satisfiàd that there was 
a dispute likely to cause a breach of 
the peace. He thus ‘failed’-to -comply 
with the provisions of the law and his 
subsequent proceedings were without 
jurisdiction. , His order must according- 
ly be setaside. 

In dealing with the case (provided 
he had jurisdiction) the Magistrate 
should have come toa finding as regards 
tha possession of each piece of land, and 
should also have added the teaants 
as parties. Moreover, the Court's powers 
under section 107 can always be exes- 
cised in a proper cass. ' Litiganis 
often resort to section 145 as an easy 
way of getting possession without the 
expense, delay and trouble of a civil sait 
and Courts should be on guard against 
an abuse of legal powers. 


N.K. Order set aside. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPEALS Nos. 276, 218, 255 

or 1924. ` 

é July 8, 1924. 
Present:— Mr. Wazir Hasan, J.C., and 
Mr. Pullan, A. dJ. C. 
SURAT BAHADUR alias BHARTI 
AND OTHERS—-ÀCCUSED— A PPELLANTS 
; versus 

EMPEROR-—RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 467, 472, 
sgope of--Taking impression of old seal, whether 
offence—Intention— Forging document for another 
--Criminal Procedure Code (Act V of 1898), s. 296 
—* Imperfect,” meaning of—OChqrge, alteration of 

. Spy, evidence of--Corroboration. ` 
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The words of section 472 of the Ponal Code 
cover only th» ease of a counterfeit of an existing 
thing. - |p. 9287, col. 2. i 

To tak: the impression of an old seal un a piece 
of paper is not an vince unl.ss it.is proved that 
there was anintent to use the impression in a 
dishonest mann.r. [p. 988, eol. 2.] 

‘Ths forgery of docum nts, even if the person for 
whom they are forged has no intention of using 


_them, is an offence undar section 43/, Penal Code, 


[p. 991, col. 2]. | : 
Haradhan Maiti v. Queen-Empress, 14 C. 513; 7 

lad. Dee. (x. s.) 340 (F. B.), followed. ! 
A Judg2's power te alter a charge after commit- 


< ment is limited by section 225 of the Criminal 


Proc:dure Codz to imperfect or erroneous charges,’ 
[p. 909, col. 1.) 

Tha word "imperfect" 
[ivid.] 

Tha evidence of a spy requires corroboration 
to practically the sam» extent as that of an 
accomplies. [p. 921, col. 1] 

Queen-iimpress v. Javecharam, 19 B. 383; 10 Ind. 
Dac. (N. 8.) 245, Emperor v. Chaturbhuj Sahu, à Ind. 


implies defzct in form 


. Cas. 119; 38 C. 93; 18 C. W. N. 171; 11 Or. L. J. 


530, referred to. 


Appeal against an order ofthe Ses- 
sions Judge, Gonda, dated the 20ch Feb- 
ruary 1924. 

Mr. R. F. Bahadurji, for the Appel- , 
lants. . 

The Government Pleader and the 
Legal Remembrancer to Government, for 
the Crown. oP re 

JSUDGMENT.—These three ap- 
peals have been filed against tlie con- 
vietions of three persons by the Sessions 
Judge of Gonda on charges which aie 
so closely related that ali the appeals 
have been argued together and may be 
disposed of in a single judgment. 

It appears thatin the carly part of the 
year 1923 the Officials of the Balrampur 
Estate which is under the management 
of the Court of Wards had reason to 
suspect that certain thekadurs of the 
Estate had become possessed of forged 
sanads which they were.prepared to use 
in order to establish dishonest claims 
against the Estate. On the 6th of April 
a warrant was obtained for the seaich 


‘of the house of one Hari Har Prasad 


who was suspected of the forgeries, 
The warrant was not executed until 
the 3rd pf May when the PoLbce search- 
ed the houses both of Surat.. Bahadur 
alias Bharthi and Hari. Har Prasad, 
two of the appellants in. these cases, 
In Bharthi’s house two papers ‘were 
found hearing the impression of a seal 


s 
. 
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. purporting to be that of Raja Arjun 
Siaga aal dated 1233. It is. also 
«proved that Bharthi obtained from his 
neighbour ‘Tribeni aseal which appears 
to be the seal from which the impres- 
sions oa the two pieces of papers were 
obtained. In the house of Hari Har 
Prasad a great number of papers were 
. found, ‘some of these papers were com- 
pleted documents and two were blank 
sheets of paper bearing the impress of 
a seal similar to that recovered from 
the house of Tribeni. On the 5th of 
May Hari Har Prasad made a confes- 
sion before the District Magistrate of 
Gonda, but the transaction which he 
described in detail is one upon which 
no prosecution has been based, although 
evidence has been given as to: this trans- 
action in -order to corroborate the evi- 
dence against the accused Bharthi. The 
third appellant Bhagwati filed in a 
Revenue Court on the 7th of May a 
document purporting to.be a sanad 
conferred on his ancestors by the late 
Raja Drig Bijoy Singh 65 years ago 
_ (Exhibit A). In the house of Hari Har 
Prasad an almost identical document 
(Exnibit F.17) was found bearing the 
same date and a similar signature but 
conférring on Bhagwati’s ancestors not 
a whole village but an area of 375 
bighas. On the 6th of June Hari Har 
Prasad who had made no mention of 
Bhagwati in his first confession made a 
second confession dealing with the 
Exhibit A and the similar document 
recovered from his house which has 
been made Exhibit F 17. After this 
confession a complaint was made by the 
' Estate Officials and proceedings were in- 
stituted against the three appellants. 
Hari Har Prasad was offered a pardon 
and the other two were tried jointly. 
Hari Har Prasad/s statement did not, 
, however, bear out his previous confes- 
sion, and he along with Bharthi and 
Bhagwati was committed to Sessions on 
charges of forgery and abetment of for- 
gery and in the ease of Bha:thi being 
in possession of a counterfeit seal and 
two counterfeit documents. 
In the Sessions Court the first diffi- 
culty that arose was that of the joint 
‘commitment. The Sessions Judge found 
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that the three cases could not he tried ` 
jomtly, and in the course of the pro- 
ceedings divided the case into three and 
recorded the evidence separately in each 
ease, There was another prelimiuary 
diifieulty in the case of Bhagwati as he 
was charged under section 471, Indian 
Penal Code, and in the opinion of the 
Sessions Judge there was no sanction 
obtained from the Court before whom 
the document was presented. The 
Judge, therefore, omitted the charge 
under section 471, indian Penal Code, 
aud substituted a charge under section 
474, Indian Fenal Code. . 

It is convenient to take the case of 
Bharthi fist. This man has been cen- 
victed on two chargas (l).of being in 
possession of a counterfeit séal under 
section 472, Indian Penal Code and 
secondly of being in possession of the 
two papers, Exhibits Ll and L2, bear- 
ing the impress of that seal which is 
said to be an offence under section 476, 
Indian Penal Code. As to the first 
charge it is evident that the prcsecu- 
tion was bound to prove at the cutset 
that the seal was a counterfeit seal. As 
a matter of fact there is noihing to 
prove that ihe seal is not a genuine 
one. The only fact adduced to dispute 
its genuineness isthe date which it hears, 
namely, 1238. There is nothing toshow 
whether this date refers to the Hijri or 
Feasli era. lf it is the former it falls 
within the lifetime of Raja Arjun 
Singh and if itis the latter it refers to 
the year after the Raja's death. But 
even if it can be presumed that the 
date is of the F'asli era, it is by no 
means evident that a seal could -not 
have been prepared during the Raja's 
lifetime for the following year. Had 
such a seal been prepared it would of 
course have become useless on the Raja's 
death, and might very well have come ' 
into the possession of one ofthe tenants 
of the Estate. But even if itis not a 
genuine seal the words of section 472 
appear only  to.eover the case of a 
counterfeit of an existing thing. In 
the present case theie is no proof, of 
the existence of any seal of Raja Arjun 
Singh of which this seal could le a 


counterfeit. ° Apart from these legal 
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‘difficulties there is a further question 
as to whether this seal ‘can be held to 
-have been recovered from Bharthi. The 
‘evidence shows that it was récovered 
from 'Tribeni and. we cannot find any 
sufficient proof- that /Tribeni was keep- 
ing the seal for Bharthi. Certainly this 
fact is not proved merely by the find- 
ing of two papers bearing the impres- 
:Sion of the seal'in Bharthi's house. If 
‘the seal is not a counterfeit, the im- 
‘pressions taken from. it also are not 
counterfeit, and the validity ofthe con- 
viction on the second charge must de- 
pend upon that ofthe first. Recognis- 
ing these difficulties the learned Public 
Prosecutor has asked us to disregard 
the convictions ofthe appellants under 
- sections 472 and 476, Indian, Penal Code, 
‘and to substitute a conviction of an 
offence under section 467 read with sec- 
tions 511 and 109, Indian Penal Code. 
: The argument which has been address- 
: ed to us is that the two papers, Exhibits 
‘Ll and L2, are in themselves either 
proof of the forgery of a valuable secu- 
rity -or represent an attempt to 
' forge a valuable‘security, and even 
if they were not forged by Bharthi 
"himself he may be convicted of abet- 
‘ment under section 109, Indian Penal 


Code, because they were found in his ' 


'possossion. The only evidence that 
Bharthi himself used this seal has re- 
' ference to a projected case against a 
‘certain Captain Rameshwardat Singh. 


' Briefly the evidence is that certain wit- f 


' nesses went to Captain Rameshwardat 
' Singh's house and were present at an 
: interview "between Captain Bameshwar- 


"dat Singh and Barthi in the course of 


. Which Bharthi produced two seals and 
made impressions on certain papers 


“ which were ‘taken away by the accused : 


Hari Har. Now it isvery strange that 


these witnesses should havesbeen : allow- ; 


ed to be present at such a. question- 


; able transaction and, in our opinion, the ' 


story has all the appearance of an 
 etiological myth, i.e, an explanation 
had to be given of the two papers 
feund in the possession of Hari Har 
Prasad which bore the impression of 
- the seal. and evidence was needed to 
- make “good the failure of Hari Har 
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honest manner. 


' Code. 
. imposed upoh him cannot be supported 


^ [1994 


Prasad to maintain the statement for 
which he had been promised a pardon, 
Even if there were valid evidence that 
Bharthi impressed certain: other papers 
with a seal which ‘cannot be identified 
with the present seal, we are very 


‘doubtful whether such evidence would 


lead to a legal presumption that Ex- 
hibits L1 and L2 were forgeries’ or re- 


“ presented an attempt to commit forgery. 


To ‘take the impression of an old’ “geal 
on a piece of paper is not an offence 
unless it is proved that: there was an 
intent to use the impression’ in a dis- 
The position occupied 
by the impression on these bits of paper 
is not that which would be expected 
if it was intended to write outa sanad 
or similar valuable security on the 
paper. As a matter of fact an exami- 


‘nation of these papers leads us to the 


conclusion that the seal was being tried 
to ascertain whether the impression 
would’ show through the paper on the 
other side and so “be detected as a new 
impression. If this is so the person 
who made the impression may at the 
outside be considered to, have been 


making a preparation to commit forgery. 
‘Tf that person was not Bharthi, and 
‘there is no evidence to show that he 


was, Bharthi cannot be convicted of 
abetment in respect of the impression 
made on these pieces of paper. In 
this connection we would refer to the 
ruling of the Calcutta High Court. ‘in 
Empress 'v. Riasat' Ali (1). In ‘that 
ruling a distinction is drawn between 
an attempt to commit an offence and 
a preparation to commit an offence, 
and we consider thatin ‘the case, ‘before 
us the utmost which could be alleged 
against the appellant is that hé may 
have assisted in the preparation of an 
offence which led tò ‘nothing.’ On this 
view we are not prepared to » accept the 
contention of the Crown that the appel- 
lant Bharthi can. be convicted’. under 
section 467, Indian Penal Code, read 
with sections 511 and 109, Indian Penal 
As the two convictions actually 


we haveno other choice but to allow the 
(1) 7 C. 332; 4 Shome L. R. 155; 80, L: R. 572; 3 


` Ind, Dec; (N. b.) 776, 
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appeal, set aside the convictions and, 
sentences and declare the appellant 
to be acquitted. : ` 

* The. case of Bhagwati raises a legal 
point of some difficulty. He has been 
convicted of’ two offences, namely, of an 
offence ünder section 474, Indian Penal 
Code, in respect of the document. Ex- 
hibit A which is filed in the Revenue 
Court; and secondly of an offence under 
section 467/109 in respect of the docu- 
ment, Exhibit F17, which was recovered 
from the house of Hari Har Prasad. 
The Sessions Judge admittedly framed 
the charge under section 474 because 
in his opinion the accused was com- 
mitted without the sanction of the Court 
before whom the document, Exhibit A, 
was produced and that this was, there- 
fore, an. improper commitment. A 
Judge’s power to alter & charge after 
commitment is laid down insection 226 
‘of the’ Criminal Procedure Code and is 
limited to imperfector erroneous charges. 
There is nothing erroneous in the charge 
` under séction 471 in the present case, 


and it is exactly the offence for which © 


the Sessions Judge has convicted the 
accused, although to save the’ technical. 
difficulty he has employed another sec- 
tion; nor is the charge imperfect, a word 
which implies defect in .form. The 
charge, if it was made without the sanc- 
tion of the Court, is one which the 
Sessions Judge was debarred from trying 
under: section 195, Criminal Procedure 
Code. “We consider that in altering the 
charge from sections 471 to 474 the Ses- 
sions Judge acted without jurisdiction. 
The learned: Public Prosecutor practi- 
cally concedes this point but he argues 
that really the commitment under sec- 
fion; 471 was a proper commitment, in 
that it may be construed as a commit- 
ment by a Revenue Court under section 
418 of the Criminal “Procedure Code. 
He based ‘this view on the fact :hat the 
Committing Magistrate is the 
gentleman who in his capacity as a Reve- 
nue Officer admitted the disputed docu- 
mént in the Revenue Court. Certainly 
in the course of the commitment order 
the Magistrate twice refers to the.filing 
of this, document “in my Court,” but 


G 
e 
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. Court. accepted 


same 


there is nothing ‘to suggest that he was , 
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acting in any way asa Revenue Court. 
On the contrary the case was transferred 
to his file by the District Magistrate as 
a case against the three persons. He 
sought to obtain further evidence against 
Bhagwati by offering a pardon to the 
co-accused Hari Har Prasad, and he 
admitted much evidence which he could 
nevér have obtained, had he been act- 
ing under section 478 as a Revenue 
Court. Had a Revenue Court, acting 
under section 478, proceeded as this 
Court has done, an objection would have 
been taken successfully that the accused 
Bhagwati had been greatly prejudiced 
by his association with two other per- 
sons dnd by à pardon offered to one of 
those persons. In our opinion it was 
a coincidence that the Committing 
Magistrate in his capacity as a Revenue 
the document in the 
Revenue Court, and the proceedings 
‘which he undertook as a' Magistrate 
were not proceedings under section 478 
of the Criminal Procedure Code. | This 
being so the want of sanction is nota 
mere technical irregularity which could, 
be cured by section 537 -of the present 
‘Criminal Procedure Code and even by 
section 537 (b) of the old Criminal Pro- 
cedure Code which has now been re- 
pealed. We are, therefore, unable to 
uphold the conviction passed by the 
Sessions Judge under section 474 or to 
alter it to a conviction under section 
471 as we consider that the commit- 
ment was illegal. This does not neces- 
sarily affect the conviction of the appel- 
lant in respect of Exhibit F 17, if it be 
held that the document was forged by 
Hari Har Prasad and that the forgery 
was abetted by Bhagwati As in the 
case of Bharthi there is oral evidence, 
that of the witness Gaya Prasad, that 
Bhagwati got Hari Har Prasad to forge 
both these documents for him It is 
now alleged that Gaya Prasad was a 
spy who kept the estate informed of 
his own proceedings with Hari Har 
Prasad, and also gave information as 
to the proceedings of Bhagwati. Ac- 
cording to this witness he twice visited 
Heri Har Prasad in connection with a 
forged document which was to be pr- 
pared for hintself, and on both those. ` 


< 
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occasions Bhagwati also happened 
to be present and entered into a con- 
versation | with Hari. Har Prasad 
which explained the otherwise 
mysterious possession by Hari Har 
Prasad of the document, Exhibit F 17. 
The explanation is that Bhagwati got 
the two documents prepared; one giving 
him the whole village and the other 
giving him a: definite area of 375 bighas 
and that he accepted the former and 
gave back the latter. Now the evidence 
of Gaya Prasad is prima facie improb- 
able, both on acconnt of the strange 
co-incidence of Bhagwati's appearance 
at the time ôf both his visits, and also 
because criminals do not discuss their 
crimes in the presence of witnesses. 
Moreover the explanation is not a good 
one. A man who gets a forged samad 
prepared knows what he wants, and 
does not have two. sanads prepared from 
which to make a choice. If, however, 
for some unexplained reasons he did so, 
he would surely destroy the one which 
he did not accept ‘and not leave it as 
evidence against himself. This direct 
evidence, therefore, is of very little value 
in itselfand is rendered more doubtful 
by the following facts: 

(1) If the estate through Gaya Prasad 
was quite aware of Bhagwati's transac- 
tions, before the search of Hari Har's 
house, ‘itis very remarkable that Hari 
Har in his first confession made no re- 
ference whatever to Bhagwati aud only 
produced this part of his statement a 
month later after receiving at least 
two visits in Jail from the investigat- 
‘ing officers and after Bhagwati had 
‘filed in Court, Exhibit A. i 

(2) The very fact that Bhagwati had 
filed Exhibit Ain Court on the 7th of May 
isin his favour. Everyone in Balrampur 
must have known of the search of Hari 
Har's house, and Bhagwati knowing that 
his draft sanad was in Hari Har’s posses- 
sion would have been very chary of 
producing in Court another document 
written in the same hand and bearing 
the same date and a similar signature. 


` °(3) Lastly there is no expert's evidenge 


to show either that the 


of any kind 
Exhibits A. and F 17, 


two documents, 


are forgeries or that they are written - 
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“in the hand writing of Hari Har Prasad. 


It is admitted that Hari Har had in. 
his possession some genuine old Estate 
papers, possibly he used these papers 
as models on which to base his for- 
geries, but it is not impossible that the 
document, Exhibit F17, is à genuine 
paper which was taken away by some 
of the Estate servants when the docu- 
ment, Exhibit A, rendered it useless. 
As far as we cat ses from the evidence, 
Exhibit F 17 may have bean discarded 
by the Estate 65 years ago and not by 
the persoa for whom it was forged in 
1923. We are, therefore, unable to hold ' 
that the document, Exhibit F17, is proved 
to beaforgery or that it was written 
by Hari Harat the instigation of, the 
appellant Bhagwati. For these reasons 
we find that neither ofthe charges on 


“which Bhagwati has been convicted have 


been substantiated, and we set aside the ' 
convictions and sentences and declare 
him to be acquitted. 

The third case is that of Hari Har 
The seareh of this man's house 
brought to light the possession of a num- 
ber of highly questionable documents. 
Some of these documents were sealed 
and some were signed; others were 
neither sealed nor signed. Two docu- 
ments bore the impression of the seal of. 
a Raja long since dead but were other- 
wise blank. © Hari Har himself when 
taken before the District Magistrate 
two days later, made a confession to 
the effect that he had written out 
sanads for various thekadars of the Bal- 
rampur Estate. He professed to be 
ignorant that he had committed any 
offence in so doing. Among others he 
mentioned Bishwanath Singh and Gaya 
Prasad as persons for whom he ‘had 
prepared documents. When this confes- 
sion was' made there is no indication 
that Hari Har Prasad was influenced : 
either by à promise of pardon or in any 
other way. The same cannot be said 
of the second confession and we prefer 
to disregard that second confession as 
evidence against him. The first re- 
tracted confession is however, admissible 
in evidence and itis borne out by the 
statements of Bishwanath Singh and 
Gaya Prasad and.by the finding in Hari 

* 
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Har’s possession of the three papers, Ex- 
. hibits F2, F3 and F6. 
It has been argued on behalf of the 
appellant that he has been prejudiced 
by misjoinder ofcharges. Asa matter 
of fact the arrangement of these charges 
in the charge sheet is faulty but really 
he’ has only been charged with three 
offences all of a similar nature (1) of 
preparing a false sanad for Bhagwati 
of which he retained a draft, 
preparing a false sanad for Gaya and 
retaining it and (3) for preparing a 
false sanad for Bishwanath which he 
retained as well as a discarded draft 
of the same sanad. These three offences 
could properly be tried in a single trial 
and virtually the learned Sessions Judge 
.has dealt with the case on these lines. 
. If there is a defect in the charge it is 
formal only and bas not prejudiced the 
accused. š 
. As to the first charge dealing with the 
papers, said to have been forged for 
Baagwati the case of Hari Har is the 
same as that of Bhagwati and we cannot 
support a conviction on this charge. 
The other two cases are different. Ac- 
cording to the prosecution case Gaya 
and Bishwanath are spies and not 
accomplices, There is some divergence 
in the.views taken by the High Courts 
of Bombay and Calcutta as to the posi- 
tion held by a spy who has encouraged 
another person to commit an aot which 
in that person's opinion constitutes a 
criminal offence. In the view of the 
Bombay High Court as laid down in 
Queen-Empress v. Javecharam (2) a spy 
who initiates à criminal offence is him- 
self committing an offence, and must 
be regarded in much the same manner 
as am accomplice. The Calcutta High 
Court in Emperor v. Chaturbhuj Sahu 
(3) places a spy higher than an *accom- 
pliee. But whichever view we follow 
we are satisfied that the evidence of sugh 
a spy as that requires corroboration to 
practically the same extent as that of an 
accomplice. In this ease there 4s some 
doubt as to whether Gaya Prasad and 
: Bishwanath entered 


(2) 19 B. 363; 10 Ind. Dec. (x. s.) 245. 
(3) 8 Ind. Cas, 119; 38 C. £6; 15 C. W. N. 171; 11 
Or. L. J. 560, — 
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(2) of 


into the transac- 
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tion which they narrate with the'inten- 
tion of using the forged documents 
against the estate or with the inten- 
tion of laying a trap for the forger, 
but in either case their evidence is so 
corroborated by each other, by the 
finding in Hari Har’s possession of the 
documents which were in preparation 
for them, and by Hari Har’s own con- 
fession that we have no hesitation in 
accepting their statements as to the 
forgery of the documents, Exhibits F2, 
F3 and F6, by Hari Har. Nor have we 
any doubt that the forgery of such docu- 
ments even if the person for whom 
they were forged had no Íntention of 
using them, is an ‘offence under sec- 
tion 467, Indian Penal Code. ' This view 
is in ‘accordance with that of the Cal- 
cutta High. Court as laid down by a 
Ful Bench in Haradhan Maiti v. Queen- 
Empress (4) Whatever may have been 
the intention of Gaya and Pishwanath 
there can: be no doubt that Hari Har 
when he prepared these bogus docu- 
ments in the name of a deceased Raja, 
intended that they would be used to 
the detriment of the Balrampur State, 
and he, therefore, committed in respect 
of these documents an offence of forgery 
of a valuable security under section 
467, Indian Penal Code. The learned 
Sessions Judge has found the accused 
guilty both of an offence under section 
467 and of an offence under sec- 
tion 474, Indian Penal Code, in 
respect of each of these three documents 
and on each count he has senten- 
ced the accused to a term of six years’ 
rigorious imprisonment, the sentences to 
run concurrently. These.convictions are, 
in our opinion, justified but we consider 
that a sentence of two years’ rigorous 
imprisonment in each case will satisfy 
the requirements of justice. The docu- 
ments, Exhibits F2 and F6, are alternative 
drafts of one document and do not call 
for separate punishment. We, therefore, 
uphold only the convictions under sections 
467 and 474, Indian Penal Code, in respect 
of the forgery of Exhibits F3, F2 and 
F6 and reduce the sentence passed hy* 
lower Court to one of two years’ rigo, 


` (4) 14 C. 513; 7 Ind. Dec. (x; s.) 340 (F. B). 
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rous imprisonment in each case, count- 
ing that of Exhibits F2 and F6 as a 
single offence. The two sentences to bé 
consecutive, 

K. 8. D. Qne appeal accepted; 


Sentence-reduced in two cases. 


ALLAHABAD HIGH COURT. 
CRIMINAL Rererence No. 115 or 1924. 
March 31, 1924. 
Present:—Mr. Justice Daniels. 
DEBI RAM AND eee 


EMPEROR OPPOSITE Parry, - 

Criminal Procedure Code (Act V of 1898); s. 517— 
Acquittal of accused—Order for disposal of property 
— District Magistrate, whether can set aside order. 

When,on the acquittal of an accused in a theft 
case the Trying Magistrate makes an order restoring 
the proper ty in delicto to the accused the District 
Magistrate has no jurisdiction to set aside the 


order. . 
In re Khima Rukhad, 45 Ind. Cas. 501; 42 B. 664: 
20 Bom. L. R. 395; 19 Cr. L. J. 597, followed, 


Oriminal reference made by. the Ad- 
ditional Sessions Judge, 
dated the 16th February 1924. 

Mr. Nehal Chand, for the Applicants. 

Mr. P. L. Banerji, for the Opposite 


Party, 
 JUDGMENT.—This is a Reference 
by the learned Additional Sessions Judge 
“of Saharanpur under the following cir- 
cumstances. Two persons, Debi Ram and 


Bahram, were aceused ofthe theft of a, 


drum under seetion 380, Indian Penal 
Code. The Trying Magistrate acquitted 
them and ordered the drum to be restoréd 
to them. The complainants applied 
in revision’ to the District Magistrate 
urging that the accused had been ^ wrong- 
ly aequitted and that they should be 
convicted and punished. "The learned 
District Magistrate declined to entertain 
fhe revision but holding that the order 


under section 517, Criminal Procedure. 
‘Code, was appealable and considering. 
was in 


«that the weight of evidence 
favour, of the drum being the property 
öf the complainants; 
order of the-Trial Court and directed 
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Saharanpur, 


he “set aside the 


T1984. 


‘the delivery of the dram to the com-- 


plainants. The learned Additional Ses- 
sions Judge has referred the case to this 
Court holding that the District Magis-. 
trate had no jurisdiction. This is the 
Second case in which this learned, 
Judge has made a reference to this Court 
without giving the Magistrate an oppor- 
tunity of submitting his explanation 
as required by the rules. It is, however, 


at this stage ynnecessary, to delay the 


case by sending it back. I agree with 
the learned Additional Sessions Judge. 
An order under section 517 can be set 
aside by a Court of Appeal, confirma- 
tion or revision. The District Magistrate 
was, however, in this casenot a Court 
of Appeal because no appeal lay against . 
the order of acquittal. This view has 
been taken under similar circumstances ' 
by the Bombay High Court in the case of 
In ve Khima Rukhad (1). It was held 
in that case that where the accused 
had been acquitted the Sessions Judge 
had no jurisdiction to set aside the order 
of the Trying Magistrate restoring the 
cattle to the accused and to order their 
delivery to the complainant. The Dis- 
trict Magistrate was also not a Court of 
confirmation, reference or revision, the 
only Court which could pass orders on a 
reference or revision being the High 
Court. 

I, therefore, set aside the order of ‘the 


“Court below and restore that of the 


Cantonment Magistrate. 


K. S. D. Order set aside. 


(] 45 Ind. Cas. 501; 42 "B. 664: 20 Bom. L. R. 
395; 19 Cr. L. J. 597. 
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CALCUTTA HIGH COURT. 
' APPEAL FROM ORDER No. 129 or 1923. 
August 17, 1923. 
` Present:—J ustice Sir N. R. Chatterjea, 
Kr., and Mr. Justice Panton. 
.PRAMADA NATH ROY—PrammTIFF— 
APPELLANT 


: versus 

BASIRUDDIN QUANJI—DEFENDANT 

_ + RESPONDENT. 

Bengal Tenancy Act (VIII@of 1885), ss. 101, 111— 
Suit for alteration of rent--Order directing pre- 
paration of Record of Rights, effect of--Jurisdiction 
of Civil Court — Procedure. ` 

The meaning of section 111 of the Bengal 
Tenancy Act is that after an` order has been 
mada under section 101 of the Act directing the 
preparatioa of a Record of Rights, a Civil Court 
shall not try a suit for the alteration of rent, 
evea if such suit’ was instituted before the order 
was made, until three months after the final 
publication of the Record of Rights. The proper 
course in such a cass is to adjourn the trial of 
the suit until after the final publication of the 
Recerd of lights. (p. £94, ecl. 1] 

Ram Narain Singh v. Krishna Chandra Ghose 
(Lachmi Narain Deo), 17 Ind. Cas. 490; 17 C. W. 
N. 408; 17 C. L. J. 239 and Hira Koer v. Lachman 
Gope, 21 Ind. Cas. 958; 19 C. W. N. 1141, referred 
to. 


Appeal against the order of the District 
Judge, Pabna, dated the 12th February, 
1923, reversing that of the Officiat- 
ing Subordinate Judge, Bogra, dated the 
23th September, 1921. ; 

Babu Dwarkanath Chakrabarti (with 
him Babu Beereshwar Bagchi), for the 
Appellant. | 

Babu Atul Chandra Gupta, for the Re- 
spondent. 

. JUDGMENT .—The question raised 
in this appeal turns upon the con- 


struction of section 111 of the Bengal 


Tenancy Act and arises under the 
following circumstances, The plaint- 
iffappellant instituted a suit on the 
14th of April, 1919, for recovery of rent 
at an enhanced rate under section 30 cf 
the Bengal Tenancy 
for additional rent under section 52 of 


that Act against the defendant, who isa. 


tenant. 

The defendant put in his written state- 
ment on the 2nd of June, 1919. Sub- 
sequently on the 4th of July; 1921, he 
raised an objection that the suit could 


not be proceeded. with having regard to - 


the provisions of section 111 of the 
Bengal. Tenaney Act, a&. an.order had 
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Act a8 well as: 


. publication of the Record of Rights. 
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been made in June, 1920, under section 
101 directing the preparation of a Record 
of Rights. 

The Court of first instance disallowed 
the objection, tried the suit on merits 
and partially decreed the suit in favour 
of the plaintiff. On appeal the learned 
District Judge set aside the decree of 


` the Court of first instance and sent 


back the suit for the trial of the other 
issues according to law after three 
months from the final publication of 


- the Record of Rights to be prepared under 


the Notification of 1920; 

The plaintiff has appealed to this 
Court and it is contended that he was 
entitled to proceed with the suit not- 
withstanding the provisiois of section 
111 and that that section did not apply 
to a suit which had been instituted in 
a Civil Court prior to the order made 
under section 101 of the Act. '- 

Now section 111 lays down that “when. 
an order has been made under section 
101, directing the preparation of a Record 
of Rights, then. subject to the provisions 
of section 104H, a Civil Court shall not 
until three months after the final pub- 
lication of the Record of Rights entertain 
any application made undersection 158, 
or any suit or application for the alter- 
ation of the rent, etc.” On the face of 
it when an order has been made under 
section 101 the Civil Court's power to 
entertain a suit or application for the 
alteration of rent is suspended. The 
expression used is “entertain.” That ex- 
pression has been considered in connec- 
tion with section 91 of the Chota Nagpur 
‘Tenancy Act where a similar expression is 
used and it has been held that the provision 
that a Civil Court shall not entertain a suit 


. of a particular description does not mean 


that a suit, if instituted, shall be dismissed. 
The proper course is to adjourn the 
trial of the suit until after the final 


See 
the case of Ram Narain Singh v. Krishna 


-Chandra Ghose [Lachmi Narain Deo] (1). 


The same view has been adopted in the 


‘case of Hira Koer v. Lachman Gope (2) 


(D 17 Ind. Cag. 490; 17 C. W. N. 408; 17.0.8. 4, 
9. ] C : 5 
(2) 21 Ind. Gas, 958; 19 OW. N: 1141. 
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in: connection. with the provisions of sec- 
‘tion: 111 of the Bengal Tenancy Aet. 
That is not, however, disputed by the 
learned. „Vakil for the’ appellant. His 
contention is that that section cannot 
have retrospective effect ‘so as to affect 
suits or applications which had already 
been instituted or filed before the noti- 
fication by the Government under sec- 
tion 101 was made. It is urged that the 
Statute should not be given retrospective 
operation unless ‘it is so clearly express- 
ed'in the Statute itself or the ‘intention 
is apparent by necessary-and clear im- 
plication and’ that to give effect to the 
provisions of tife section as being appli- 
cable to suits or application already pend- 
ing before tbt order under section 101 
is: made would be to take away vested 
rights. 

This argument appears to us to pro- 
ceed upon the assumption that an ap- 
plication ef the section to such suits or 
applieations is to destroy or take away 
any- right: , But. the Court below has 
merely “stayed the hearing ‘of the suit 
until after the expiry of three months 
from the date. of the final publication 
of the; Record of Rights. The stay of the 
guit, "under the.. circumstances, cannot 
result. in loss to the parties. In any 
case we think that the object of, the 
‘Legislature is- to avoid conflicting deci- 
sions of the Civil and Revenue “Courts 
upon the same matters. That is why 
ithe trial of suit or application in Civil 
Courtiis prohibited by the section as 
.soonc as the: order for the preparation 
‘of the Record of Rights has been made. 

: It' is to. be observed that the expres- 
sion used is "shall not entertain," which 
would include the cases, not only, not 
already. instituted but cases where suits 
have already been instituted but not 


„tried. That section means that after an: 


order has been made under section 101, 


.Civil Courts. shall not try any suit, if. 


such suit has already been instituted, 
until three months after the final pub- 
lication. of. the ‘Record: of Rights. That 
js the:.order which has been’ passed by 
ihe lower Appellate Court. Under 
the circumstances. we. cannot interfere 
“with the order. 
The appeal is accordingly dismissed, 
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dismissed by consent. 
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PN however, the objection was not 
taken by the defendant until long after 
the notifieation under section 101 had. 
been made, we direct that each party 
do bear his own costs both in this’ 
Court and in the lower Appellate Court. 
The costs of the Court. of first instance 


will abide the result. 


Z. K. Appeal dismissed. 
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RAMASR AY PRASAD CHOUDHARY 
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Civil Procedure Code (Act V of 1908), Sch. TI, 
paras. 1, 20—Reference to arbitration pending suit—- 
Order of reference—Court, duty of—Suit, whether 
can be dismissed by consent of parties— Application 
to’ file ‘award, when competent—Reference fixing 
time for award—F'resh agreement extending time, 
effect of—-Arbitrators, scope of authority of— 
Error of law, whether vitiates award. 

Paragraph 1 of the Second Schedule to the Civil 
Procedure Code is not mandatory, it is permissive, 
If the parties apply to the Court for an order of 
reference then the Court must keep control over 
the proceedings upto the end. But ‘it.is not 


' necessary for the parties to take this course and 


there is nothing to prevent their rung the suit 
[p. 999, col. 1.] . 

Where there is no suit pending when an appli- 
cationis made to the Court under paragraph 20 
of the Second Schedule of the Civil Procedure 
Code the mere fact that the original agreement 
to arbitrate was made while a suit was pending 
bid. ni bar the procedure under paragraph 20. 
ibi 

Where-an agreement to refer to arbitration 
provides that the arbitrator should pass his award. 


by & certain date but the arbitration is not com- 


pleted by that date and the parties enter into a 
fresh: agreement extending the- time, this enlarge- 


"ment of time is equivalent to a fresh submission 


to arbitration. [ibid.] 
Stephens v. Lowe, (1832) 9 Bing: 33;2M.& Scott, 
44; 1 E. J. (x. s.) C. P. 150; 35 R. R. 512; 131 E.R, 
526 and Watkins v. Phillpotts (1825) M'Ole. & Y, 
393; 29 R. R. 809;.148 ER . 465, SEE to. 2 
. 
e t 
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Obiter:—Arhbitrators are Judges of law as well 
as Judges of fact and an errorof law does not 
vitiate their award. [p. 999, col. 2.] 

Ghulam Jilani v. Muhammad Hassan, 29 = nr 
6 O. W. N. 226; 4 Bom. L. R. 161; 12 M. L. 

29 L A. 51; 8 Sar. P. C. J. 154 (P. 'Q3, ee 

: Appeal from.an order of the Subordi- 
nate Judge, Darbhanga, dated the 12th 
July, 1923. 

Messrs. Sultan Ahmed, Janak Kishore 
and Sashi Shekhar Pershad Sinha, for the 
Appellant, 

Messrs. K. B. Dutta iud Lachmi Kant 
Jha, for the Respondents. 

JUDGMENT. 

Ross, J.—This is an appeal from a 
judgment of the Subordinate Judge of 
Darbhanga ordering an award to be 
filed and a decree to be prepared in its 
terms. The defendant wasa Tahsildar 
under the plaintiffs and their co-sharers. 
The plaintiffs brought a suit against the 
defendant for accounts from 1319 to 
1324. An agreement was entered into 

between the parties to refer the matter 
: to arbitration and to withdraw the suit 
and the Suit was accordingly dismissed 
on the 27th of February, 1922. The 
agreement to referthe dispute to arbi- 
tration is dated the 25th of February, 
1922. It recites the institution of the 
suit and declares that "It has been now 
agreed that the suit’ be decided by 
arbitration." Chaudhary Ram Khelawan 
Rai was appointed arbitrator. The 
procedure to be follówed in the arbitra- 
tion was prescribed and the 30th ‘of 
Baisakh 1329 was fixed as the date on 
which the award should be given. It 
was agreed that if Ram Khelawan Rai 
should be unwilling or unable to act 
as arbitrator, then his brother Chaudhary 
"Ram Rup Rai should act as arbitrator 
on the same terms. On the llth of 
April, 1922, a notice is said to have 
been given by Ram Khelawan‘* Rai to 
each of the parties, to the effect that on 
‘account of illness he would be unable 
‘to go to the villages and was unable to 
“act as arbitrator, and, therefore, he had 
made over the arbitration: agreement to 
.his brother Ram Rup Rai "who would 
act as arbitrator; the parties were direct- 
ed to go to him. with their evidence. 
,On the, 2nd of May, 1922, a fresh agree- 
*ment was miade betireen te parties 
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with regard to the arbitration. This' 
agreement recites the suit above 


mentioned and the previous agreement 
of.the 25th of February. It also recites’ 
that Ram Khelawan Rai had expressed 
his inability to aet as arbitrator by 
notice sent under a registered cover, 
and, therefore, Ram Rup Rai had worked. 
as arbitrator in the presence of the 
executants up to the 22nd of April and 
had done a good deal of work in 
connection therewith. But the arbitra- 
tor eould not pass his award by the 
date fixed. It was, therefore, necessary 
to.execute an agreement for, extension 
of the date and it was agreed that Ram 
Rup Rai should act as arbitrator 
and pass his award in accordance with 
the stipulations of the registered deed 
of agreement, dated the 25th of Feb- 
ruary, 1922, by the 29th of Sawan 1329. 
It should he mentioned that both these 
agreements were registered. On the 3rd 
of August, 1922, the arbitrator made his 
award which refers to the hearing of 
the arbitration in the presence of both 
parties on several dates as attested by 
the signatures of the parties and to 
the production of the oral and doeumen- 
tary evidence of both parties. It then 
declares that the defendant is to pay to 
the plaintiffs Rs: 18,741. The plaintiffs 
on the: 15th of September, 1922, applied 
to the Subordinate Judge under 
paragraph 20 of the Second Schedule 
to the Civil Procedure Code, that the 
award .be filed in Court. Cause was 
shown by the defendant and various 
objections were taken but the Subordi- 
nate Judge, after going into evidence, 
overruled the objections and made the 
order which is the subject of this 
appeal. 

The objections taken before the Sub- 
ordinate Judge and again in this Court 
are objections on grounds both of fact 
and law. The main objections on facts 
are, first, that Ram Khelawan Rai never 
refused to arbitrate and that the 
defendant agreed to the arbitration of 
Rup Hai on the strength of a false 
notjce which he believed to havep 
been signed by Ram Khelawan Rai, 
but which in fact was not signed by 


"him, secondly, that the arbitrator refused 
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to accept the defendant's evidence, and 
in paitieular, a sajinuma or acquittance 
which, i£ admitted, would have shown 
that he had received a full discharge 
fron the plaintitfs and, thirdiy, that 
the arbitrator refused to hold a local 
enquiry as requested by the defendant. 
The objections in law are, first, that 
the agreement to refer to arbitration 
having been arrived at while a suit was 
pending, and being without leave of the 
Court, it cannot be the basis of an 
award which can be filed under Schedule 
IL, nor of a certificate of adjustment 
under O. XXIII, r. 3, and, secondly, that 
an obvious.point of law has not been 
considered by the arbitrator, namely, 
that the defendant having been appoint- 
ed both by the plaintiffs and by their 
co-sharers, the plaintiiis alone could not 
call him to account. 

J shall deal first with the questions of 
fact. The principal question is the 
question whether Ram Khelawan Rai 
gave notice of his inability to work as 
arbitrator. The principal witnesses on 
each side are Ram Rup Rai for the 
plaintiffs and Ram Khelawan Rai for 
the defendant; two copies of notice have 
.been produced, one by the plaintills 
(Exhibit 5) and the other by the 
defendant (Exhibit A). Ram Rup Rai 
says in his evideuce that his brother 
did not arbitiale owing to ill-health, 
The witness was then asked to arbitrate 
and his brother told him that he would 
serve notice on the parties to that ettect. 
Ram Khelawan on the contrary says 
that he gave no notice to the parties 
refusing to arbitrate, although he admits 
in eross-examination that he did think 
it necessary to give notice. He also 
admits that his brother Ram Rup is 
.honest. He denies that the notice 
(Exhibit A) produced by the defendant 
was signed by him. Now it is to be 
observed that the notice produced by 
the plaintiffs was not denied by Ram 
Khelawan, it was not put to him. It 
may be noted also, in view of the 
,evidence of Singheswar Prasad, to be 
.presently referred to, that Ram Khela- 
wan was not asked whether Ram ‘Rup 
Rai was in the habit of signing for him 


end further that Ram Rup Rai was not 
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cross-examined on his denial that the 
signature on Exhibit A was made Ly. 
him. ‘Lhe notice alleged to have been 
served on the defendant (Exhibit A) 
is said in the delence evicerice to have 
been written by the witness Singheswar 
Prasad at the request of Ram Rup and 
to have beén signed by Ram Rup in 
his presence. Itis, therefore, con.mon 
ground that Exhibit A was not signed 
by Ram Khelayan Rai and it was, there- 
fore, not the notice which was served on 
the defendant, if any notice by Ram 
Khelawan Rai was served. If the evi- 
dence of Singheswar Prasad was credible 
then a case of fraud would be establish- 
ed, but, in my opinion, that evidence is 
wholly woithless. The learned Suboidi- 
nate Judge has disbelieved the ‘witness 
holding that he is no better than a 
tout. Singheswar Piasad adniits that he 
asked Ram Rup why he was signing 
for Ram Khelawan and the answer was 
that he signed many papers for him. But 
the remarkable ieatuie of this particular 
signature is that it puipoitsto be by 
ham Khelawan Rai by his own pen. 
Therefore, Singheswar Prasad, if his evi- 
dence was true, was by his own show- 
ing a paty toa forgery. I can see ab- 
solutely no 1ieason why this forgeiy 
should have been con.mitted. The parties 
had agiecd that if ham hhelawan was 
unable to act, his bother should act in 


his place. They were, theieioie, quite 
willing to accept the  aibitiation 
of ham Rup hai and I cannot 


see why a foged notice ‘should Lave 
leen i¢sorted to in order to obtain Kam 
hup's aibitiaticn, especially zs it is en 
undoubted fact that Ram Khelawan 
Rai was suffering fion, leprosy and would, 
thereloie, quite probably. be unable to 
act. ln the second agicement, extending 
the time for making the award, the 
receipt of the notice 1s referred to. ‘The 
aibitrator held the last seven sittings at 
his own house where his brothei Ram 
Khelawan lives Ram Khelawan, no 
doubt, gays that he was not theie, having 
gone cn pilgiimage, but this statement 
is denied by han: Rup. The fact seen.s 
to Le that there is hostility Letween 
the plainti£s and Musammat Alakhrupi 
Kuar, the mother of their co-sherer 
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Baleswar. Alakhrupi is evidently sup- 
porting the defence as appears from the 
fact that she is said to have given the 
defendant an acquittance. Her ‘daughter 
is married to the son of Ram Khelawan 
and the defendaxt manages her affairs. 
It appears that for these. reasons Ram 
Khelawan Rai has come to support a 
wholly false defence that he gave no 
notice about the arbitration. It is in- 
credible that this protracted arbitration 
should have been carried through by 
Ram Rup Rai openly and in the presence 
‘of the parties if in fact his brother 
had not given them notice of his own 
inability to do the work. There is no 


reason to doubt the genuineness of the 


notice (Exhibit 5) and if notice was given 
to one party, I ean see no reason why 
it should not have been given to both. I 
hold, therefore, that Ram Rup Rai proper- 
ly became the arbitrator in this matter. 
The second ground is, no better. The 
arbitrator kept notes of his proceedings 
from day to day which were signed by 
the parties and he also gave notices of 
the dates fixed. Thus the first sitting 
was notified to be held at. the deorhi of 
Babu Baleswar Prasad Chaudhary and 
the parties were directed to appear there 
with their oral and documentary evi- 
dence. Now this is where the defendant, 
if he relied on his safinama, might have 
been expected to produce it; and, if he 
wanted the evidence of Musammat 
Alakhrupi Kuer, he might have had it 
taken there. But although the safinama 
was produced before the arbitrator, as 
he says, the lady's evidence was not 
required by the defendant, the reason 
being, as the arbitrator says, that the 
defendant , did not ask him to examine 
the lady “as she was a big person.’ 
Exhibit 7 is a notice by the parties, 
including the defendant, to the arbi- 
trator, asking him to alter one of the dates 
because the defendant had business on 
the date fixed. Exhibit Iis a notice of 
one of the dates, issued bv the aybitrator 
and acknowledged by the defendantas well 
as by the plaintiffs. With regard to the 
proceedings themselves, there is a note 
by the defendant on the 22nd April that 
he had filed two lists of his evidence for 
the arbitration. Again on the 18th July, 
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there is a note that he had examined 
all his witnesses in the arhitration before 
the Thakurjee at Havi Bhawar, that is, 
the residence of the arbitrator. On the 
19th of July, the defendant signs a note 
of the proceedings of that date and again 
on the 20th, 21st, 22nd and the 28rd; and 
on the 24th the following note “ the 
arbitration proceedings......... have been 
taken in presence of both the parties and 
have been completed to-day." It is true 
that the defendant denies his signatures 
on these notes, but on this point I prefer 
the evidence of the arbitrator himself. 
The arbitration was protracted, it was 
held in the presence of the parties, and 
it is impossible that important evidence 
should have been refused. The learned 
Subordinate Judge has compared the 
signatures of the defendant on these 
notes with his admitted signature and 
he finds that the writings of the defend- 
ants which are of a peculiar nature, are 
identical. These notices and notes con- 
clude this part of the, case against the 
defence. 

With regard to the question of local 
enquiry, there is simply oath against 
oath. The arbitrator says that the de- 
fendant never requested him to make 
enquiries in the villages. Only one 
question was put to him in cross-ex- 
amination on this point and he said 
thathe would have gone to the locality 
if the defendant had requested him to do 
so. lcan see no reason to doubt this 
evidence, and disbelieve the statement 
of the defendant that he askedthe arbi- 
trator to go to the villages but he did not 
do so, in view of the undoubted falsity of 
the rest of his deposition. 

I now turn to the objections to the order 
of the Subordinate Judge in point of 
The contention of the appellant is 
that there cannot be a reference to 
arbitration out of Court when a suit is 
pending, because in a pending suit the 
arbitrator gets his authority both from 
the parties and from the Court; and 
that if fhe parties decide to refer a pend- 
ing suit to arbitration, they must apply 
to the Court for an order of reference and 
keep the suit pending so that the Cours 
may have contrólover the arbitration. A 
number of cases were referred to in the. 
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argument. ‘In the leading case Ghulam 
Jilani v. Muhammad Hassan (1) the 
Privy Council observed that "Where 
the parties to a litigation desire to refer 
to arbitration any matter in difference 
between them in the suit; ...... all proceed- 
ings from first to last are under the super- 
vision of the Court.” In Tincowry Dey 
v. Fakir Chand (2) Maclean, C. J., said 
that section 523 (paragraph 17 of Schedule 
II) does not apply to'a case of reference 
. to arbitration where there is pending 
litigation. In Vyankatesh Mahadev v. 
Ram Chandra Krishna (3) it was said 
that “ Where- the Court is seized ofa 
cause, its jurisdiction cannot be ousted by 
the private and secret act of. parties, 
and if they, after having invoked the 
authority of the | Court, and placed 
‘themselves under its superintendence, 
desire to alter the tribunal and sub- 
stitute a private arbitrator for the 


Court, they must proceed according : 


. to-the law laid down in the first sixteen 
' clauses of the Second Schedule" In 
Venkatachallam Reddi v. Rungiah Reddi 
(4it was held that paragraph 17 . of 
the Second Schedule to Civil Procedure 
Code covers only cases where parties 
without having recourse to litigation 
agree to refer their difference to arbitra- 
tion; and that an agreement to refer to 
arbitration in a pending litigation made 
without the intervention of the Court 
eould not be filed under paragraph 17 of 
the Second Schedule. In Shavaksha 
Dinsha Davar v. Tyab Haji Ayub (5) it 
was held that a decree could not be made 
on an award under O. XXIII, r. 3. But 
Macleod, J., went on to observe as follows: 
“An arbitration between the parties toa 
suit without an order of the Court has 
not been excluded and must, therefore, 


come under the provisions which deal: 


with arbitration without the intervention 
of the Court. I do not see" myself why 


(1) 29 C. 167; 6 C. W. N. 226; 4 Bom. L. R. 161; 


P.O). J, 77; 29 I. A.51;8 Sar. P. C.J. 154 
E 218; 7 C. W. N. 180. 

(3) 27 Ind. Cas. 46; 38 B. 687; 16 Bom. L. R. 
3. 


- (4) 12 Ind. Cas. 372; 36 M. 353; 10 M. L. T. 248; 
(1811) 2 M. W. N. 249; 21 M. L. J. 990. 

is 37 Ind. Cas. 140; 40 B. 386; 18 Bom. L. R. 
559 : 


AS 
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the Moris ‘without: the intervention of ' 
the Court' should .not refer to cases 
where the agreement of reference is made 
out of Court although the parties to the 
agreement are already parties to a suit, 
and ,inmy opinión, section 89 is now con- 
clusive on the. question.” The learned 
Judge, therefore, allowed the application 
to be, treated as an application .under ^ 
paragraph 20. In Mani Lal Motilal v. 
Gokal Das Row)? (6), however, the samé 
learned Judge came to. the conclusion 
that that order was wrong, but he did not 
agree with the Trial Judge who had said, 
that an award in a reference by the’ 
parties to a suit without the intervention 
of the Court could not be a valid award. 
In Amar Chand Chamaria v. Banwari Lal 
(7) Rankin, J.,has expressed. the opinion 
that the rules in paragraphs 20 and 21 
cannot be applied in such a case. The 
authority is clear that no assistance can 
be obtained from O. XXIII, r. 3, Civil 
Procedure Code. As to paragraph .20 
of the Second Schedule, these decisions, 
in my opinion, have no application to the 
present facts. On the 25th of February, 
1922, the following petition was filed 
before the Court in the suit: “On the 
advice of well wishers it has been agreed 
by the parties to get the suit decided by 
arbitrators. The petitioners, have, there- 
fore, executed an ekrarnama dated. 25th | : 
February, 1922. Therefore, they. do not 
like to prosecute this case. This suit 
may be dismissed without trial Costs 
may be borne by the parties.” On this 
the Subordinate Judge passed the follów- 
ing order: “The suit is dismissed in 
terms ofthe solehnama." This order is 
final and eannot be questioned now; and, 
in any ease, I can see nothing illegal in 
it. I see no reason why the suit should not 
have been withdrawn by consent of the 
parties.” The suit then was at an end 
but the agreement to refer to arbitration 
stood. There i is nothing illegal in such 
an agreement being made- pending liti- 
gation; Nanjappa . v. Nanja Rao (8), 
where it'was held that there- “may be an 


(6) 59, Ind. Cas. 53; 45 B. 245; 22 Bom. L. RI 


1048. 
(7) 69 Ind. Cas. 808; 49 C. .608; (1922) A. 1l. R 


: 7 16 16 Ind. Cas. 478. 
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agreement to refer to arbitration in a 


pending suit without the intervention 
* of the Court. See also Shavaksha 
Dinsha Davar v. Tyab Haji Ayub 


(5) and Manilal Motilal v. Gokal Das 
Rowji (6) quoted above. Paragraph 1 of 
the Sécond Schedule is not mandatory, it 
is permissive. If the parties apply to the 
Court for an order of reference then the 
Court must keep control over the proceed- 
ings up to the end. But it is not neces- 
sary for the parties to take this course 
and there is nothing to prevent their 
getting the suit dismissed by consent. 
"Then the whole matter is at large. 
pointis that in allthe cases cited above 


there was asuit pending at the time. 


when the award was made, and the ques- 
tion was how the award was to be: dealt 
with in the suit; and the better opinion 
seems to be that it can only be dealt 
with by being pleaded as a bar to 
the further continuance of the suit. But 
where there is no suit pending when an 
application is made to the Court under 
paragraph 20, I can see nothing to bar 
the procedure under paragraph 93 in the 
fact thatthe original agreement to arbi- 
trate was made while a suit was pending. 
Paragraphs 20 and 21 provide for an 
adequate check of the proceedings before 
the award becomes a rule ofthe Court. 
This is all that is necessary. The present 
proceedings fall directly within the terms 
of paragraph 20 bacause the matter was 
referred to arbitration without the inter- 
vention ofthe Court. The Court made 
no orderin the matter of arbitration in 
the original suit which was simply 
dismissed. 


But here there is another fact. The 
original agreement to refer to arbitration 
provided by its fourth clause that the 
arbitrator should pass his award by 30th 
DBaisakh 1329. As the arbitration was not 
completed by that date a fresh agreement 
was entered into between the parties ex- 
tending the time till the 29th of Sawan, 
1329. This enlargement of time is equiva- 
lent to a fresh submission to arbitra- 
tion. See Halsbury's Laws of England, 
Vol. I, page 463 and Stephens v. Lowe (9) 


(9) (1832) 9 Bing 32; 9 M. & Scott 44; 1L, J. 


(N. &.). C, P. 150; 35 R. R. 512; 131 E. R. 526. 
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and Watkins v. Phillpotts (10).- This 
agreement was not made during. the: 
pendency of any suit and was free from’ 
the objection that has heen urged against 
the first submission. 
Finally, as to the error of law said to 
have been committed by the arbitrator 
inmaking an award when all the co-sharers 
were .not plaintiffs, it.is sufficient to say 
that the suit was at an end and that the sub- 
mission to arbitration wasa submission of 
the dispute between the present plaintiffs 
and the defendant. There was, therefore, 
no question of law for the arbitrator to 
consider, and, even if there was, then, as 
was pointed out by the Judicial Committee" 
in Ghulam Jilani-v. Muhammad Hassan 
(1), arbitrators are Judges of law as well 
as Judges of fact and an error of law 
certainly does not vitiate their award. 
My opinion, therefore, is that on all 
grounds this appeal fails and it must be: 
dismissed with costs.. The stay applica- 
tion is dismissed. f 
Das, J.—I agree.. . 1 
K. S. D. « Appeal dismissed, 


(10) (1825) M'Cle. & Y. 393; 29 R. R. 809; 148 E." 
R. 465. 
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Where the lower Appellate Court ‘based its’ 
judgment on a piece of evidence which wag 
admitted for the first time in appeal, and the 
record did not show Why this additional evi- 


* dence was admitted, nor whether the opposite 


party had consented tó this course or had been 
given an: opportunity to produce evidence in; 
rebuttal : 
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KEBAL NAMADAS v, RAJANI KANTA ROY. 
^ Held, (1) that an appeal lay against the decree of 
thé: lower Appellate Court, inasmuch as it could 
not be said that the irregular mannerin which 
additional evidence: had been admitted had not 
affected the merits of the case ;  [p. 1021, col. H 

(2) that the decree of - the lower Appellate 
Court must be set aside and the case remanded 
to it with the direction that both parties should 
be afforded an opportunity to adduce additional 
evidence. [ibid.]. 

Appeals against the decrees of the Sub- 
ordinate Judge, Fourth Court, Mymen- 
sing, dated the 7th June, 1921, reversing 
those óf the Munsif, First Court, at 
‘Kishoregunj, dated the 13th J uly, 1920, 
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Babus Surendta Chandra Sen, Annada 
Charan Karkoon and Nil Comol Ghose, for 
the Respondents. 

JUDGMENT. 
In S. A. No. 1951 or 1921. 

[Tn this case we think that: ‘the appel- 
lant’'s objection on the score of irregular 
reception of additional evidence by the 
lower Appellate Court should prevail. 
The suit was in ejectment under section 
49 of the’ Bengal Tenancy Act. If 
the defendant was an  under-raiyat 
and the plaintiffs status was that ofa 

. raiyat the notice given for the purpose 
of founding: a right to ejectment was 
sufficient. The great question between 
the parties was ‘whether the defendant 
had a higher 
under iyat or whether the plaintiff in 

. particular having regard to the tránsac- 
tions: to. which he had consented in 
the past:years, must be taken to have 

- conferred upon the defendant a higher 
interest than. that of mere under-raiyat, 
In both Courts that was the substantial 
point:.of controversy. 

At the trial the tenant's parcha 
was put in. It appears also that the 
khatian was put. in and theré was 
a good deal of evidence of trans- 


: actions by way of mortgage and 
otherwise: made by the defendant 
with the. plaintiff's consent. Now, we 


may take it for the present purpose that 
in: the’ Court below there was a con- 
siderdble body of evidence in the plaint- 
iffs favour not only the khatian but 
other evidence appearing in the history 
of: the” — We may alse take it 
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that the Trial Courtuponthis question 
of status was in favour of the plaintiff. 

But when this matter went on appeal 
to the lower Appellate Court what we 
find is this—we find that the appeal 

was heard and that apparently the 

plaintiff's parcha had been produced 

on his behalf-for the first time in appeal. 

There was no petition stating the. 
reasons for the request for reception 

of additional evidence at that stage. 

There is nothing in the order-sheet to 

show that the appellants Pleader con- 

sented to the additional evidence being 

put-in. There is nothing in the order- 

sheet to show why exactly the lower 

Appellate Court thought it right to 

admit the additional evidence. In 

particuar there is nothing in the order- 

sheet to satisfy us thatthe lower Appel- 

late Court when minded to let in the 

additional evidence gave to the appel- 

lant an opportunity to say whether in 

those circumstances the appellant would 

desire to produce additional evidence 

in view of the evidence about to be let 
in. Now, it may-be, for anything we 
know, that in “letting in this parcha 
the lower Appellate Court did some- 
thing which in fact has not really pre- 
judiced. the appellants case, That, . 
however, is notthe question. The lower 
Appellate Court has paid no attention 
to.any of the safeguards provided by 
the Code. The learned Judge has 
not recorded any reasons,. he has 
not expressed in any way the grounds 
upon which he thought fit to act. 
- We cannot assume that the appel- 
lant consented, we cannot assume that 
he was given an opportunity to say 
whether “it would be necessary to call 
additional evidence on his behalf. In 
the circumstances: we have to consider 
what is thezight course to do in second 
appeal. 

When coming to the judgment we 
find that notwithstanding there was a 
body of evidence both wavs in the Trial 
Court the really determining considera- 
tion in the mind of the lower Aopsllate 
Court is the plaintifs maliki-parcha 
*which had besn filed ia appeal. The first , 
piri of the judgment proseeds upon the 
basis that, as that shows that the plaint- 
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ifs total holding was only some 30 
or 49 bighas and that as the bulk of 
it. was cultivated by burgadars, the 
plaintiff must be a raiyat.: The judgment 
then goes on to enquire whether the 
plaintiff has by his treatraent conferred 
a higher status on the defendant and 
it negatives that. Then it comes to 
-the question. of the total area of the 
plaintiffs holding and certain other 


questions which lead thé lower Appel- : 


late Court to agree on that point with 
the Court below. 

The position is this: ( 
the Code prohibits any decree being 
reversed on account of any error, de- 
fect or irregularity in any procéedings 


in the suit not affecting the merit of. 


the case. The question is: Have we 
any right to say that this did not 
affect the finding of fact? It seems to 
us that the learned J udge of the lower 
Appellate Court by not following the 
Code has put this Court ina position 
in which it is simply not entitled 
to say that this additional evidence 
has not affected the merits of the case. 
To do that we have to try the case 
on the evidence and then say whether 
the additional evidence had produced 
a different result. That is not what 
‘section 99 intends. 

As regards the right of appeal in 
such cases, the right of appeal is given 
by section 100, amongst others for this 
ground—"a substantial error or defect in 
the procedure provided by this Code * * 
which may possibly have produced error 
or defect in the decision of the case upon 
the merits.” It seems to us that the 
right view to take in this case 
in the circumstances is that we are not 
entitled to say that the admission of 
the additional evidence has not affected 
the merits of the case. 

Under the circumstances, we think 
that the proper order is to set aside 
the. ‘decree of the lower Appellate Court 
and to send the matter back to that 
Court with a direction that the parties 
ar2 to b2at liberty to adduce further 
evidenzs, if they have any, the plaint- 
if mw produce this parcha again to 
prove it, and the defendant may have 

an opportunity to adduce any additional. 


e^ 
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evidence. The additional evidence, if 
any, will be taken by the lower Appel- 
late Court itself and not by the Trial 
Court. In the circumstances the appeal 
succeeds. Costs will abide the result. 
In S. A. Nos, 1952 anp 1953 oF 1921. 
Our judgment in Appeal No. 1951 of 
1921 will govern these two appeals also. 
Appeals allowed; 


Z. K. Cases remanded. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
“SECOND CIVIL APPEAL No. 60-B or 1922 
July 21, 1924. 

Present:—Mr. Kinkhede, A.J.C.. 
BALIRAM-—DRFENDANT—APPELLANT ' 
VETSUS 
GHASIRAM—PraINTIFF—RESPONDENT, | 
Civil Procedure Code (Act V of 1908), s. 142, O. 
XXI, r, 1(2), 0. XLI, r. 1, 0. XLVIII, v. 2—Ap- 
peal—Copy of decree ‘not filed— Defect, whether 
fatal-—Hxecution of decr ce—Paymént in Court by 
Judgm2nt-debtor-—Notice in writing to decree-holder, 

whether necessary. 

“An appeal is liable to be dismissed if its memo- 
yandum is not accompanied by a copy of the 
decre» as required by the provisions of O. XLI, 
r. 1, Civil Procedure Code. [p. 1003, col. 2.) 

A notice in writing of the payment of an amount 
under a decree by the judgment-debtor in Court 
must be given to the decree-holder and served in. 
the manner provided for the service of summons, 
[p. 1001, col. 1.] 

Appeal against a decree of the Addi- 
tional District Judge, 
Appeal. No. 404 of 1921, dated the 25th 
October, 1921. 

: Mr. G. G. Hatvalne, for the Appellant. 

. Mr. A. V. Khare, for the Respondent. 


JUDGMENT.—This-is a second ap- 
peal by.the defendant Baliram. It 
arises out of Suit No. 245 of 1920 in- 

stituted by the respondent Ghasiram 
Madras th present appellant and others 
for pre-emption in respect ofa portion 
of fid Survey No. 121 which was sold 
by one Gatori defendant No. 5 to de-e 
fendant No. 1, Baliram under a register- 
ed sale- deed: dated 22nd July 1919, 
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Plaintiff Ghasiram owned another Sub- 
Division of the same field and in that 
capacity claimed the right of pre-emption. 
Plaintiff's offer as contained ‘in para- 
graph 8 (a) of his plaint is for giving 
Rs. : 2,000 as the pre-emption price of 
the said field. He also stated in the 
alternative that whatever price the 
Court may settle for payment to the 
defendant will be paid by him; The 
defendant, Baliram, urged certain pleas 
and claimed that the field in suit was 
worth Rs. 6,000 and that he sold it to 
the defendant No. 3 for the same amount. 
The dispute between’ the parties was 
settled by a compromise the terms of 
which haye been set forth in a joint 
petition presented to. the Court under 


the signature of plaintiff and defend-. 


ants under date 10th February, 1921. 
A decree was accordingly passed in the 
following terms :— s i 

“That the defendant No. 1 do deposit 
in Court for payment to the plaintiff 
the sum of Rs. 6,000 on.or before 
May, 1921, and that the defendant No. 1 
will issue notice of this deposit to the 
plaintiff within fifteen days from the 
date of the receipt of the said notice 
by the plaintiff, the plaintif will sell 
his field Survey No. 121 P. H. 2 area 18 
acres 14 gunthas situate at Mauza Rajanda 


" to the defendant No. 1 in consideration 


of the above sum of Rs, 6,000 and will 
execute a registered sale-deed to that 
effect in favour’ of the defendant No. 1 
and will also put the defendant, No. 1 
in possession of the said. P. H. 2 
in pursuance of. this: sale. Failing 


. the execution of such sale-deed:and the 


delivery of possession of the. P.H. 2 
by the plaintiff to the defendant No. 1 
in the manner as above set forth, the 
plaintiffs suit for pre-emption will 


' stand as dismissed and. in that event 


the plaintiff will pay thé costs of the 
defendants, Rs. 21-8-0. If the defend- 


. ant No. 1 does not deposit the above 


* 


sum of Rs. 6,000 for payment to the 
plaintiff for the purpose as above set 
forth on or before: 10th May, 1921, the 
plaintiff will deposit in Court foi*pay- 
*nent'to the defendants. Nos. 3 and 4 
the sum of Rs. 2,000 on aecount of 


the pre-emptive price of the field: de-- 
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scribed on thé reverse on or before 30th 
June, 1921, and will also then get his’ 
costs -Rs. 49-4-0 from the defendants 
Nos. 1 to 4. On such payment of Rs. 2,000 
by the plaintiff within the time as afore- 
said, the defendants Nos. 1 to 4 will put 
the plaintiff in possession of the field 
described on the reverse. If the plaint- 
iff fails to make the payment of Rs. 2,000 
within the period as above directed, the 
plaintiff's suit for pre-emption will stand 
as dismissed." 
The defendant, Baliram, applied to the 
Court. on 18th April, 1921, foran order 
to receive a deposit of Rs. 6,000 into 
Court for payment to the plaintiff. 
The deposit was actually received on 
The defendant No. 1- 
had time to make the deposit until 
10th May, 1921, but apparently he wanted 
to aecelerate the trausfer of the plaint- 
iffs land in his own favour. He desired 
to serve the plaintiff with notice of the 
deposit through Court and alleges that 
he even paid process for that purpose, 
but it appears no notice was issued 
through Court to the plaintiff as the 
process memo. is alleged to be missing. 
Without waiting to be served with 
notice through Court or otherwise, the 
plaintiff acting upon the information, 
which he got some time before or on 5th 
May 1921, took notice of the fact of 
the deposit of Rs. 6,000 into the Court 


"and offered to execute a sale-deed and 


actually executed on oth May 1921 
conveying his own share (Sub-Division 
No.2 of Survey No. 121) to the defend- 
ant No.1 in return for the latter's de- 
posit of Rs. 6,000and filed it in Sub- 
Registrar's Office for registration and 
filed a draft thereof in the Court with - 
a view to intimate to it the fact of 
his haying so executed the sale-deed, and 
surrendered or being ready to surrender 
possession of the land to the defendant, 
and he.also prayed for an order that 
the deposit of Rs. 6,000 be paid to him. 
The hearing of the application for de- 
posit, dated 18th April, 1921, was fixed for 
18th June, 1921, and notice of the hearing 
as also for asking the plaintiff to receive 
the money was ordered.to be issued but 
no notice was issued. At the hearing 
the’ plaintiff appeared through. a Pleadey 
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and asked for the deposit being paid 
to him. The defendant, Baliram, through 
- his Pleader objected to such payment, 
The plaintiff's application, dated 6th May, 
1921, was also fixed for hearing for 18th 
June, 1921. Along with that petition he 
had filed a receipt. obtained from Sub- 
Registrar’s Office evidencing the fact of 
the custody of the Sub-Registrar of the 
sale-deed. As this receipt was not re- 
turned to the Sub-Registrar the docu- 
. ment of sale remained in his custody, 
and with a view to get back the sale- 
deed from the Sub-Registrar and to 
deliver it into the Court he applied 
that the original receipt be returned to 
him, and the same was accordingly 
returned to him on 18th June, 1921, 
and the ease was adjourned for further 
action to 25th June, 1921. On that 
day the defendant's Pleader refused . to 
take delivery of the.registered sale-deed 
put in by the plaintiffs Pleader. The 
defendant made an application to the 
Court for the return of the deposit on 
the ground that in spite of the plaintiff 
having had information about the pay- 
ment of Rs. 6,000 into Court by defend- 
ant No. 1 he failed to deliver posses- 
sion of the field to him within the time 
fixed, and’ pressed that the plaintiff's 
claim should stand dismissed for his 
default: The Munsif closed the case for 
orders after a few adjournments and 
passed orders on 25th July, 1921, to the 
effect that plaintiff had done everything 
to complete the sale and had no objec- 
tion to put the defendant No. lin pos- 
session of the land covered by the 
sale-deed and further that the defendant 
No. l's application for return of the 
deposit could not be .granted.  Direc- 
tions for payment of the deposit to the 
plaintiff and for the  sale-deed being 
taken away by the defendaht No. 1 
were also given in the order. Against 
this order there was an appeal to the 
Court of the Additional District Judge. 
In the meantime the execution of the 
order was stayed by the Appellate Court 
at the instance of the defendant-appellant 
in case he furnished security. In due 
course the appeal was heard on the 
merits on 25th October, 1921, and the 
order of the First Court was confirmed, 
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"The correctness of this order and.of the 


déeree based thereon is challenged 
before me in Second Appeal No. 60-B 
of 1922. 

The defendant, Baliram, on 27th June, 
1921, made an application for recovery 
of Rs. 21-80 on account of the 
costs of the suit certified as incurred hy 
him from the plaintiff. This application 
was disposed of by an order dated 25th 
July, 1921, which was to the effect that 
the plaintiff's suit not, having been 
dismissed the defendant No. 1 was 


‘entitled to no costs against him. This 


order was confirmed by the Additional 
District Judge on appeal’ by a separate 
order dated 25th October, 1921, and was 
followed by a separate ‘decree. The 
defendant, Baliram, has filed Second 
Appeal No. 124-B of 1922 against the 
appellate order but has not filed a copy. 
of the decree although this Court had 
given directions on 27th January, 1922, 
for filing it. | 
So faras Second Appeal No. 124-B of 
1922 is concerned Ë think it is liable to 
be dismissed on the ground that the 
memo. of appeal is not accompanied by 
a copy of the decree as required by the’ 
provisions of O. XLI r. 1, Civil Procedure 
Code. See Bhawani Prasad v. Kalloo (1) 
and Parashram v. Likhan (2). That 
appeal, therefore, cannot be considered 
on its merits and is rejected with costs. 
As regards Second Appeal No. 60-B of 
1922 it appears to me that the objection 
of the defendant that there was non- 
performance on the part of the plaintiff 
of his part of the compromise incorporat- 
ed in the decree does not appear to me 
to be sound. On the face of it, it is 
highly technical. The defendant was, 
really speaking, himself at fault for not’ 
giving a proper written notice to the 
plaintiff of the fact of his having made 
the deposit, and still wants the Court. 
to put premium on his default by 
charging the plaintiff with neglect in 
the performance of his part of the 
contract within 15 days of the date of 
his knowledge of the deposit. Really 
speaking plaintiff was not bound to take. 
1) 17 A. 537 . 533; V 5)*919- ; 
8 M Dec. (x. sà 610 ae eae a E 
(2) 10 Ind, Cas, 866; 7 N. L. R. 67. 
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notice ofthe deposit made at any time 
prior to 10th May, 1921, in any case. I 
woüld go further and sdy that' he was 
under no obligation to do anything 
de he was served with notice in the 

egular way because from the receipt of 
Whe notice he was to have 15 clear days 
for execution of the sale-deed and for 
delivery of possession. This would 
necessarily have given him much longer 
time to execute the sale-deed and to 
deliver of surrender possession of his 


field to the defendant, than he actually . 


“took. O. XXI, r. 1, Bub-r. (2) of the Civil 
Procedure Code, read: with section 142 
and O. XLVIII, r.(2), Civil Procedure 
Code, clearly Shows that a notice in 
writing of the payment into Court has 
to ‘be given to the decree-holder arid 
served in the manner provided for the 
service of summons. That this kind of 
gervice of notice was in the contempla- 
tion of thé parties including the defend- 
ant No. 1 can be safely presumed in this 
. case from the repeated use of the 
expression 'notice' in thé petition of 
compromise, judgment, and decree and 
also from the fact that the defendant 
himself admits in his' petitions dated 
21st June, 1921, and 25th June, 1921, 
wherein he has expressly. stated that he 
prepared and ‘filed a process"memo. 
bearing a process-fee liable for the issue 
of a notice to the plaintiff. It is too late 
for himto say that mere knowledge of 
the deposit on the part of the plaintiff 
set the “15 days’ time -running against 
him from the date of such knowledge, 
and that there was a total failure on the 
part of the plaintiff to comply with the 
terms of the compromise decree so as to 
entail a forfeiture of his right to demand 
payment of the deposit in consideration 
of the sale of his own land to the defend- 
ant. 
view, ‘substantially complied ` with the 
directions ' given in the decree. He 
executed the sale-deed on 5th May, 1921, 


and algo got it registered on the same. 


day. This was clearly much before the 
time stipulated by the compromise. He 
also did what was within his power of 
could be reasonably expected of him to 


divest himself of his ownership of the: 


field, and to’ put’ the “defendant in ‘a 


‘The plaintiff has, according to my 


: position to' take possession of land. He! 


in fact, declared with all solemnity that 
he had vacated possession by reciting ' 
that fact in the sale-deed, and also by 
stating it in clear and “unambiguous 
language in his application: dated 6th 
May, 1921, and informed the defendant, 
Baliram, through Court and otherwise that 
possession was or could be with him with 
effect from 5th May, 1921, the date of the 
sale-deed. Under these circumstances, 
I am not prepared to dilfer from the - 
lower Courts on the point of the alleged 
failure of plaintiff to carry’ out thé 
directions of the: decree. I, therefore; 
uphold the order and decree . appealed 
against; and dismiss the appeal with 
costs, Costs in the Courts below will: be 
paid as already ordered. 


` 


Appeal dismissed, " 


` 


. CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE 
No. 293 or 1922. 
March 20, 1924. : 
Present:—Mr. Justice Newbould 
and Mr. Justice B. B. Ghose. ; 
MAHENDRANATH SRIMANI, Lessee 
CLATMANT—APPELLANT. 
versus 
Taz SBORETARY or STATE FOR |, 
INDIA ix COUNCIL-—OrrosrrE PARTY 
AND OTHER OWNERS CLAIMANTS— ` 
RESPONDENTS. 


Calcutta Municipal Act (III B.C. of 1899), 
ss. 151, 557 (d), applicability of—Acquisition of 
part of holding—Annual value, assessment of; 
Municipal assessment before and after acquisition 
~—-Presumption as to market value, whether arises— 
Marked value, assessment D Led of years 
purchase allowed. 

Where 2 portion of &,. holding i is: acquired under 
the Oaleutta Municipal ‘Act, the claimant, in thé 
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absence of any evidence produced by the Munici- 
pajisy tothe contrary, is entitled, naving regard 
ta section 15l of the Act, aid tothe legal pre- 
. sumption that o.licial acts are properly perform- 
ed, to claim that the annual value of the portion 
acquired’ is the difference be.ween the annual 
value assessed by the Municipality of the entire 
holding before the acquisition and of the remaining. 
portion after the acquisition. [p. 1006, col. 1.] 

‘The presumption as to market value arising 
under section 557. (d) of the Calcutta “Municipal 
Act applies only to holdings which have been 
acquired. It does not apply where a portion only 
of a holding has been acquired. [ibi.] 

Where a portion only of a holding has been 
acquired, the numberof years purchase to be 
allowed in determining the marker value depends 
upon the evidence produced in each case. [ibid.] 


Appeal against a decree of the Special 
Land Acquisition Judge, 24-Perganas, 
dated the 2th June, 1322. 


Babus Ram Chandra Majumdar and 
Tan Kumar Mukherji, for the Appel- 
ant. 

Babus Dwarka Nath Chakraburtty and 
Surendra Nath Guha, for the Secretary 
of State. . 

Babus Nagendra Nath Ghose and 
Haradhan Chatterjee; for the Claimants- 
Respondents. i 


JUDGMENT.—This is an appeal 
against the decision of the Special Land 
Acquisition Judge of the 24-Perganas in 
‘a land acquisition case. A piece of 
. Jand measuring 9 chattaks 27 square 
feet was taken from the claimants’ 
premises for the purpose of  round- 
Ang oË the corner between Bowbazar 
Street and College Street in this 
‘town. The Collector valued the land 
‘acquired at Rs. 15,000 and houses thereon 
at Hs. 1,290. On the objection by 
Mahendra Nath Srimani, the lessee of 
‘the premises, reference was made to the 
‘Land Acquisition Judge and he support- 
ed the Collectors award. Against this 
‘decision this appeal has been preferred. 
The owner of the premises is a re- 
spondent to this appeal, but he has joined 
forces with the appellant, and the appeal 
“is really made on behalf of both and 
Court-fees have been paid on the full 
amount now claimed. There is very 
‘little evidence on the record to help us 
_in determining the value of the land. 
The appellant relies on the Municipal 
, Valuation, The entire holding of an area 


of 1 bigha 4cottas odd was valued under 
section 151 of the Calcutta Municipal 
Act 11l of 1893, in the year 1917 and 
the annual value was then assessed at 
Rs. 11,448. After this land had been 
acquired, the remaining premises were 
re-valued and the annual value was assess- 
ed at Rs. 9,917 in October 1921. 

The first contention of the appellant 
is that having regard to the provisions 
of clause (d) of section 557 of the Calcutta 
Municipal Act the market value of the 
land in this case should be presumed 
to be 25 times the difference between 
the annual value assessed in 1917 and 
that assessed in 1321, or as it is put 
in another way, having regard to the 
provisions of this clause the.market value 
of property in 1917 was 25 times 
Rs. 11,448; in 1921 the annual value of 
ihe remainder of the property was 25 
times Rs. 9,917. "There being no evi- 
dence to suggest that there had been any 
alteration in the value of the land the 
value of the land acquired must be 
the differenze between these two sums. 


. We are unable to accept this argument 


as a sound proposition of law. The 
provisions of clause (d) provide for a pre- 
sumption and advantage could, only be 
taken of that presumption when facts 
are proved which make the clause ap- 
plicable. The presumption, however, 
only applies to holdihgs which have 
been acquired. We cannot, therefore, 
apply the presumption either to the 
original holding or the part of it which 
has not been acquired. But we think 


‘the appellant has a firmer ground on 
the 


second part of his argument. 
Having regard to the provisions of 
section 151 ‘and the’ legal presumption 
that official acts are properly performed 
the annual valuation made by the 
Municipality must apparently be equiva- 


‘lent to the profit which the owner of 


the land would obtain from it There 
is no evidence to show that the difference 
in the annual value of the land was due 
to any other cause than the reduction of 


‘its area by the acquisition of a part of it, 


It was within the knowledge of the Muni- 
cipality who have adduced no evidence on 
this point, if there was any reason Why | 
these assessménts by them should not re- 


Met? 
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present the annual value of the property 
to thé proprietor in each case. 


satisfactory evidence as to the profit ob- 
tained by him by letting the land, but 


we hold that he was entitled to rely on’ 
the’ Municipality 


these valuations of 
which were in his favour. With nothing 
to rébut the evidence of those admissions 
wemust hold that the annual value of the 
property acquired was the difference 
between the two annual values assessed by 
' the Municipality. But since we have held 
that the presumption under clause (d) of 
section 557 is not applicable; the claimant 
-iï the absence of any evidence that 25 
years’ purchase is a reasonable number 
of years’ purchase to allow is ‘not entitled 
to be benefited by that figure: under the 
clause. The number of years’ purchase 
which, should be allowed when calculat- 
ing the market value must he based on 
the évidence adduced in each case. In 
the present case the only evidence at all 
as to the number of year's’ purchase that 
should be allowed is'furnished by a copy 
of the decision in land acquisition pro- 
ceedings of land which was acquired for 
similar purpose at another corner of 
these cross-roads. In his judgment in 
that case, Exhibit B, the District Judge 
"based his valuation on 18 years’ purchasé 
and that decision, was accepted by the 
claimant without appeal. On the evi- 
derice, therefore, we hold that -18 years’ 
‘purchase should be allowed in the pre- 
sent case. 

The result is that this appeal is de- 
creed. In calculating the total compen- 
sation to be made in place of the sums 
of Rs. 15,000 for land and Rs. 1,390 for 
houses allowed by the Collector the 
market value of the land and houses will 
be taken at Rs. 27,558. In addition to 
this the claimant will get l5 per cent. 
allowance on this sum and ako damages 
Rs. 2,450 allowed by the Collector. The 
amount of compensation awarded will be 
paid’ to the ‘appellant lessee and the 
owner respondents jointly. The damia- 
"ges awarded by the Collector will be 
paid to the appellant lessee alone.  , 

The costs will be given in proportion 
to the rasult, The appellant will’ get 
"his costs in proportion of the extra 
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lt is true 
that the appellant has himself given no 


183, referred to. 


‘the Disttict Court, i 
-Appeal Suit No. 347 of 1920, preferred 


"924 
amount awarded to the extra amount: 
claimed. The Secretary of State will 
get his costs in proportion of the amount . 
of the claim now disallowed to the extra 
amount claimed. The owner respondents 
will pay their own costs in both Courts. ` 

The cross-objection is not: pressed and. , 
is dismissed without costs. 
Appeal accepted; 


N.H. Cross-objection dismissed. 
..9 , < 
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MADRAS HIGH COURT, 
Seconp Crvin APPEAL No. 1249 or 1921. 
March 17, 1924. i 
Present; —Mr..Justice Krishnan. . _ 
A.. VENKATARAMANA BHATTA . 
AND ANOTHER—DEFENDANTS Nos. 11 
AND 12—APPELLANTS 
. VEVSUS ; 
KRISHNA BHATTA AND OTHERS— .. 
PLArNTIFFS Nos.. 2 To.4 AND 6 TO 8- 
— RESPONDENTS. Mx 

„Landlord and  tenant—Forfeiture — Covenant 
against alienation—Partial alienation—Construc- 
tion of document. E NE 

A clause for forfeiture must always be construed 
strictly as against the person who is trying to 
take advantage of it, and effect should be given 
to it only so far as it is rendered absolutely neces- 
are do so by the wording of the.clause. |p. 1007, ^. 
col. 2. ] E ; 

A covenant by a tenant against alienation does nob 
prevent him from assigning for any part of the term 
or from assigning a portion of the premises,-and 
unless the covenant is expressly worded to include 
a partial alienation of the premises, a partial alie- 
com will not work forfeiture under such a clause. 
ibid. 

Grove v. Portal, (1902) 1. Ch. D. 727; 71 L.J. 
Ch. 299; 86 L. T..350; 18 T. L. R. 319, followed. . 
.Vittappa Kudva v. Durgamma, 55 Ind. Cas. 781; 
30 M. L. J. 190; 11 L. W, 116; (1920) M. W.N. 
Second appeal against the decree of 
South Kanara, in 


against a decree of-the Court of the 
Additional District Munsif, Kasaragod, 
in Original Suit No.'50 of 1920 (Original 
Suit No.°186 of 1919 on the file of the 
Court of the Principal District Munsif, 


` Kasaragod). 


Mr. B. Sitarama Rao, for the Appel- 
lants: | 5d 
Mr. T. Ananda Rao, forthe Respondents, 
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JUDGMENT. — The .. appellants 
before me are defendants Nos. 11 and 12. 
The property in question belongs to de- 
fendants Nos. 1t010. It was mortgaged 
-by them in 1910 to the plaintiffs who are 
the representatives of what is called the 
Bhandaram under .an.usufructuary mort- 

gage. Defendants Nos. 1 to 10 obtained 
the property back from them under a 
lease for 63 years. In that lease-deed 
there is a. covenant for forfeiture on 
alienation, the effect of-which is the point 
‘to be considered in this second appeal. 
‘Defendants Nos. 1 to 10 subsequently 
mortgaged again to defendants Nos. 11 
and 12 some portions of this property 
as well as some other properties belong- 
ing to them undera usufructuary mort- 
gage for a period of 90 years: i 

Itis contended by the plaintiffs that 
on account of that ‘transaction the co- 
venant for forfeiture in the lease taken 
by defendants Nos. 1 te 10 from them 
has taken effect and that the plaintiffs 
are, therefore, entitled to recover pos- 
session of the properties from defendants 


-= Nos. 1 to 10 as well as from defendants 


‘Nos. 14 and 12-at once. The covenant 
is worded thus as translated by the lower 
Court:— See 

“We shall not only deliver possession 
of the property to the Bhandaram alone 
by means of a surrender deed in case we 
do not enjoy the property and pay rent 
in conformity with the provisions of 
this terin-lease till the expiry of the term 
but-we shall not alienate in'any manner 
-our rights under this term-lease. If we 
‘should, contrary to this, effect any alie- 
nation then neither, we nor our repre- 
'sentatives-in-interest shall ‘object to the 
Bhandaram. cancelling the term and 
taking possession of the property and 
‘enjoying the same.” 

Hf the clause for forfeiture applies in 
‘the. circumstances of the present case, 
there can be no doubt that the plaintiffs 
are entitled to cancel the term ‘of the 
lease granted to defendants Nos. 1 to 10 
and to recover possession of the*property 
and to hold it themselves as usufruc- 
tuary mortgagees under defendants Nos. 
l to 10. Butitis contended before me 
that there: has been no forfeiture under 
this clause as the alienation by the 


second: usufruetuary mortgage was only 
of a portion of the property included 
in the lease, and sucha partial aliena- 
‘tion does not work a forfeiture under 
the clause in the lease-deed. Both the 
lower Courts have rejected this conten- 
tion. But it seems to me that there is 
‘force in it. A clause for forfeiture 
must always be construéd strictly as 
‘against the person who is trying to take 
'advantage of it, and effect should be 
given to it only so far as it'is rendered 
&bsolutely necessary to do so by the 
wording of the clause. In this case the 
clause speaks of alienation of the defend- 
‘ants’ rights under the léasé-deed iu 
‘any manner. It does not refer to partial 
alienations at ‘all but only tô alienation 
as a whole: As was laid down by Mt. 
Justice Joyce in Grove v. Portal (1), a 
‘covenant against -assignment does nöt 
.prevent the tenant from assigning for 
any part ofthe térm or from assigniüg 
a portion of the premises, and unless the 
covenant is expressly worded to include 
a-partial alienation of the premises, a 
partial alienation will not work forfei- 
ture under a clause which prevents 
alienation of the-premises. It is always 
open to the landlord to put into his 
lease à covenant against alienation 
either complete or partial, if he intends 
that forfeiture should result from a 
partial alienation as well but where he 
does not:doys0, the construction adopted 
in England is that the covenant will 
not apply to a ‘partial alienation.. As 
this view is based upon. general prin- 
ciples of equity, Ido not see why that 
same view should not be adopted and 
‘followed in India. Following the view 
adopted in Grove v. Portal (1), I con- 
sider that the alienation here, even 
-though it affected a major portion of 
‘the property leased, cannot be held to 
have worked a forfeiture of the period 
of the lease as the covenant in the docu- 


ment before me, does not refer to partial 


alienation of property. The case of 
Grove v. Portal (1) was cited in Vittappa 
Kudva, v. Durgamma (2), but it was dis- 
. "Qf (1902) 1 Ch... 727; 71 L. J. Ch..299; 86 L. 
T. 350; 18 T. L, R. 319 E 


... G) 95 Ind. Cas, 81; 30 M. L, J. 190; 11 T, W, 
i16; (1920) M. W.N; 183. : 
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` BFFIE JESSIE CAROLINE MIRANDA, In the goods of. 


tinguished there, as the property which 
was surrendered by the lady was the 
whole of the property she had then with 
her. But for the distinction I take it 
that the learned Judges would have 
followed the ruling. The question here 
is not one of giving possession to a third 
party as the lower Courts seem to think. 
The covenant in the document does not 
speak of possession at all but of alie- 
nation of the rights under the lease. 
Holding that the usufructuary mortgage 
to, defendants Nos. ll and 12 was not 
sufficient to work a forfeiture of the term 
of the lease to defendants Nos. 1 to 10, 
the suit for possession must be dismissed. 
The decree of the Court of first instance, 
so, far as .it relates to arrears of rent, 
will not be interfered with. 

As regards the costs, defendants Nos. 
11 and 12 will be paid their costs as 
regards possession only by the plaintiffs 
in all the three Courts. The plaintiffs 
will bear their own costs on that portion 
of the case. 


V. N. Y. . Appeal allowed. 


CALCUTTA HIGH COURT. 
TESTAMENTARY AND INTESTATE 
JURISDICTION. 

i February 25, 1924. 

Present :—Mr. Justice Buckland. 

In the goods of EFFIE JESSIE 
CAROLINE MIRANDA, DECEASED. 
Successson Act (X of 1865), ss. 8, 46--Majority 

Act (IX of 1875), s. 3—Married woman below 21 
years of age—Guardian appointed—Will, capacity 
,to make. 
A married woman of whose person and property 
a guardian has been appointed, and who is under 
the age of twenty-one years, is a minor, and is not 
competent to make a Will. . 
^ Mr. T. Ameer Ali, for the Executor. 
Mr. Mehta for Maurice Remfry, guar- 
dian ad litem of the infant, daughter of 
the deceased. : 


< JUDGMENT.—The question which ` 


arises in this matter is whether a mafried 
woman who died before attaining the 
ege of 21 years and of whose person and 


property a guardian has been appointed 
is competent to make a Will or whether 
she is à minor and, therefore, not within 
section 46 of the Indian Succession Act 
which says what persons may dispose of 
property by Will. E i 

The point is governed by section 3 
of the Majority Act which in these 
circumstances postpones majority until 
the age of 21 years and does so notwith- 
standing anything contained in the 
Indian Succession Act. 

The point is settled by authority, and 
from the section of the Majority Act 
itself it is clear that section 3 of the 
Indian Succession Act which states that a 
minor is a person who has not completed 
the age of 18 years has no application to 
the circumstances of this case. 

The only other point which has been 
submitted for my consideration is based 
upon Explanation 1, section 46 of the 
Indian Succession Act which provides that 
a married woman may dispose hy Will of 
any property which she could alienate 
by her own act curing her life. 

This introduces an aspect of the 
matter which is not covered by authority, 
but I do not think that what is stated 
by way of explanation only can affect the 
provisions of positive law, nor, if it could, 
that this explanation is intended to affect 
the status of a person to. whom the Acts 
with the resulting consequences to which 
I have already referred, apply. 

In these circumstances I must hold 
that the deceased was a minor and could 
not dispose of her property by Will and 
it, therefore, follows that she died in- 


_testate. 


Letters of Administration as on an 
intestacy may issue to the applicant, her 
husband, on his furnishing security in 
the usual way. Costs of this matter 
will be paid by the Administrator out of 
the estate as between attorney and client. 
I certify for Counsel. 

Z, K. Order accordingly. 


Nol. Bi) 
KISAN V. SITARAM. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. ` 


Seconp Crvin ApPmAL No. 285-B or 1923. 


July 15, 1924: 
Present:—Mr. Kinkhede, A. J.O. 
KISAN: AND OTHERS-—PLAINTIFFS— 

APPELLANTS 

versus 

SITARAM-—DEFENDANT— RESPONDENT. 

Berar Land Revenue Code, 1896, s. 209-—Joint 
Hindu family—Right of pr e-emption—Co-oc cupant 
—Joint . ‘Mitakshara fathily—Co-parcenary— 
Manager, suit by—Suit by all members. va 

A joint Mitekshara. Hindu family isa “ co-occu- 
pant’ within the meaning of the -Berar Land 
Revenue Códé and constitutes one Single co-occu- 
pant, ` irréspéctive of'the- number which «makes up 
the. whole co-parcenary; for the purpose -of deter- 
mining preferential - rights:of pre-emption under 
section 209 of the Code. [p. 1012, col. 2 

Obiter dicta:—In a: joint Mitakshara. family the 
whole co-parcenary continues -to hold the. joint 
property as one unit so long as there is no division 
of rights between.the' several members constitut- 
ing it, There is not only unity of title, but unity 
of possession and enjoyment with all the incidents 
of the right -of ‘survivorship attached ae 
[p. 1012, col. 1.] 

‘For the purposes of representation in suits, a 
joint family is considered duly represented by its 
managér. In the sàme way, when all the mem- 
bers constituting the joint family, join in suing, 
each one of them should be regarded as not suing 
in his individual right but by way of an enforce- 
ment of a joint right vested in all of them jointly 
as ‘a joint family. [p. 1012, ‘col. 2: 

“The cumulative effect of -the definitions of 
: the expressions ‘occupant’ and 
‘holder,’ ‘holding’ and ‘to hold land, in the 
'Berar Land Revenue Code is that a person in 
whom “the right to the’ possession and enjoy- 
ment-or disposal of unalienated land vests under 
a single original title; or who holds such 
right whether ‘solely on his own account, or wholly 
or partially in trust for another person, or a class 
of persons, or where there are more holders than 
one, any one of such Holders, is an: occupant, 
‘and when there are more occupants than one in ‘a 
single holding, each of such occupants is also 
called a *co-oceupant." [p. 1012, col. 1.] 


Appeal against the decision of the 
Additional District J udge, Amraoti, in 
Civil Appeal No. 4l'of 1094 7 € v. 

Mr. M. B. Niyogi, for the Appellante. 

Mr. M. Gupta, for the Respondent. 

JUDGMEN T.—IuMouza Eklar Taluq 
Daryapur- ‘there are: two Surveys Nos. 1 
-and’6 in which one Narayan, son df Chinuji 
Kunbi (defendant No. 2) held -a 4th 
share. He mortgaged it on 6th September, 
1917 -to ‘one’ Mohanlal (defendant No. 1). 
The mortgagee sued the mortgagor and 
‘obtained a preliminary decree fop farer 


“o 
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"co-oceupant,' - 
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elosure (Exhibit No. P-1) on 30th April, 
1921, but the mortgagor. having failed 
to redeem, the decree was made final 
(Exhibit No. P-2) on 20th January, 1922. 
Plaintiffs Nos. 1 to3 are the sons of one 
Rajaram and hold a four-annas share 
as members of a joint family in the-said 
durvey numbers. "They alleged that they 
were related -to the mortgagor as his 
nephews, and claimed in that capacity 
a prior right of pre-emption over one 
Sitaram (defendant No. 3) who also 
holds: a fóur-annas share in the same 
survey numbers. - The mortgagee not 
having given àny notice asrequired by 
section 206 of the Berar’ Band Revenue 
Code to the other’ co-oceupants of . the 
survey numbers after his foreclosure, the 
defendant No. 3 instituted Suit No. 532 
of 1922 in the. Court of Munsif, Darya- 
pur, against him for the enforcement of 
his right of pre-emption. ' 


During the pendency of the aforesaid 
suit: the: “present plaintiffs filed this suit 
in the same Court on 17th October, 
1922, against the mortgagor and the 
mortgagee. “and impleaded defendant 
No. 3.also as & party thereto, so that 
in' case he (defendant No. 3) were to 
obtain and get possession of the pro- 
pérty in his own suit he may.be "bound 
by the decree in this suit. and made 
Hable to deliver possession to the plaint- 
iffs in case they succeeded in establish- 
ing: their own prior right to pre-empt. 
The suit as framed is, therefore, fora 
declaration of the plaintiffs’ prior right 
to pre-empt as against defendant No. 3, 
and for possession ofthe property ‘pre- 
empted as against defendants- Nos. 1, 
2 and 3 or such of them'as may ultimately 
‘be in possession thereof.’ 


The defendants Nos. 1 and 2 ad- 
mitted the relationship alleged by the 
pem and also the fact that they held 
a ith share in the survey numbers. 
Defendant No. 3 admitted that the 
plaintiffs were co-sharers in the field 
but denied knowledge of the extent of 
their- joint or individual share or 
shares. He also put the plaintiffs tô 
proof of their. relationship , with the 
mortgagor (defendant No. 2) and denied 


that they had a-superior Tight ` of. pre- 
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emption. He contended that as the 


right to pre-empt is a personal righf 


and as each plaintiff had an independent 
right of pre-emption, plaintiffs as holders 
of such independent rights could! not 
join together in such a,way as to give 
rise to a single cause of action. He, 
therefore, pleaded that 'as none of the 
plaintiffs individually had a ith share 
like himself they or any ofthem had 
no right of pre-emption prior or supe- 
rior to his'own. With regard to the 
suit instituted by himself he pleaded 
that as he had not obtained possession, 
the present guit was premature. He 
further urged that he had a superior 
right of pre;emption being an owner of à 
bigger share. In the alternative he also 
contended that even if all the plaintiffs 
were entitled to sue jointly, he had at 
-least an equal right.of pre-emption, 


and was entitled to possession of half. 


share. 

Only the following issues were framed 
by the Munsif:— | l 

1. Do plaintiffs form a joint Hindu 
family and do they own jth share as joint 
members thereof? 

2, Are the plaintiffs related to defend- 
ant No. 2 as alleged ? - 

3. Did defendant No. 1 agree to recon- 
vey the property to defendant No.2 on 
conditions as alleged-? : 

4. To what relief is 
entitled ? 

The First Court held on Issues 
Nos. 1 and 2 that the alleged relation- 
ship between the plaintiffs and the 
mortgagor was not proved and that as 
between themselves, the plaintiffs Nos. 1 
to © inter se formed a joint Hindu 
family and jointly owned a ith share. 
On Issue No. 3 it was held that there 
was an agreement to reconvey and that 
on the strength of it defendant No. 2 
could elaim to retain the' property to 
himself, and that it^was only ifhe did 
not pay the price that he would lose 
' his land, and in that even plaintiffs’ 
right to claim possession from defen- 
dant No. 1 would accrue, and that as this 
contingency had not happened before 
‘the suit, the suit was premature and, 
therefore, liable to be dismissed. Under 
Issue No, 4 the "Muneif indulged in a 


the plaintiff 
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against Sitaram (defendant No 3). 
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Sketchy discussion regarding, the ques- 
tion of the plaintiffs’ preferential right 
to pre-empt and observed that they had. 
none as against defendant No. 3; he, 
however, added at the end of the finding 
that it was not necessary to decide that 
point. In the end the Munsif dismissed `, 
the suit as against all the defendants. 
The plaintiffs appealed to the Court 
of the Additional District Judge against 
the dismissal. "That Judge confirmed 
the findings on Issues Nos. 1 and 2, but 
differed from the First Court on the 
point involved in Issue No. 3 and held 
that the existence of an agreement to 


.reconvey did not defeat the plaintiffs’ 


right of pre-emption. He held that the 
plaintiffs and Sitaram (defendant No. 3) 
were equally strangers to the mortgagor. . 
Sitaram’s sher» was held to be ith 
while asregards plaintiffs it was held 
that each of them “ would owa 1/12th 
if partition is made amongst them but 
at present they are joint and jointly 
own a ithshare." He, therefore, formu- 
lated the question he had to consider in 
these words :— ` 

Whether in this case theright to pre- 
empt should be determined by lot as 
provided for in section 209, sub-section 2 
of the Berar Land Revenue Code or, 
whether itis possible to determine th 
question in some other way. i 

His findings as embodied in paragraph 5 
of his judgment may be reproduced 
here for reference :— 

“Evenas à member of a Mitakshara 
joint family his interest in the whole 
four-annas share cannot be equal to the 
interest ofSitaram's four-annas. For Sita- 
ram is the exclusive owner of four-annas 
while each brotherownsfour-annas subject 
to an equal right in the property owned 
‘by his. remaining two brothers, Conse- 
quently’ the.interest of Sitaram must be , 
held larger,: and, therefore, I think he 
has the preferential right to pre-empt." 

.In this view of the case the Addi- 
tional District Judge held that although 
the appéal succeeded against . the mort- 
gagee and the mortgagor it gave the 
plaintiffs no benefit since it failed 
The 
dismissal of the suit was thus upheld 
although on different grounds. Ths 
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plaintiffs have come up in second appeal 
urging that the finding of tue lower 
Appellate Court thit. they were not 
“related to the mortgagor is wrong, and 
furthér that by reason of their relation- 
ship and of their joiatly owning a ith 
share they should: have been held to 
possess the superiof right to pre-empt 
83 against the sole respondent Sitaram. 
It will be seen that the“ issues 
framed in this case arg insufficient. No 
specific issues were framed with a view 
to cover the specific pleadings of plaint- 
iffs and defendant No. 30n the ques- 
tion whether plaintiffs could join together 
in suing to enforce a right of pre- 
emplion and whether the fact that they 


owned a joint share as members of the- 


.joint family, gave them a prior or 
superior right over that of the defend- 
ant Na. 3, either be2a132 füs3y wore 


co-occup ints most nearly related to the: 


mortgagor, orif not so related, because 
they were co-occupants who had a largest 
interest within the meaning of section 
20) (1) of the Berar Laad. Revenue 
Code. The Trial Court ought also to 
have framed issues on the question 
whether the plaintiffs or-defendant No.3 
if held- equally entitled to the right, 
should be allowed to exercise it by draw- 
ing lots as provided by section 209, 
sub-section (2) of the Berar Land Reve- 
nue Code orin any other manner. The 
Munsif attempted to touch these ques- 
tions only casually without intending to 
decide them as lie thought they avere not 
necessary for the proper disposal of the 
suit. But as neither party has com- 
plained of the absence of proper issues 
1 do not consider it necessary to remand 
the case to the Trial Court for framing 
proper issues and for disposing them of 
after proper investigation. I there- 
fore proceed to consider the pojnts urged 
before me, and decide this appeal on its 
merits. - : 

So far as the finding on the point 
of relationship is concerned it is urged 
on behalf of the respondent,that it is 
a finding of fact nob open to challenge 
in second appeal. I think this conten- 
tion must prevail The position, there- 
fore, is ‘that on the one hand there isa 


GY 


joint family of plaintifs Nos, 1 io 2 
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‘and on the'other Sitaram (defendant 


No. 3) each owning an equal share; which 
‘of the two rival claimants (7) the joint 
family, or (ii) the defendant No. 3, has 
got the preferential right to pre-empt? 
This involves the further question 
whether if out of two equal shares one 
is owned by a single individual and the 
other by a joint family, the single oc- 
cupant’s interest should be considered 
larger. If not, how should their rights 
be exercised ? In order to answer this 
question properly we must look to the 
definitions of the words and expressions 
* oceupant ' ‘ co-occupant,’ ' to hold land,’ 
‘holder’ and ‘ holding’ as given in the 
Land Revenue Code with a view to 
find out whether only individuals ora 
body of individuals constituting a joint 
family can be occupants, co-occupants or 
holders of aliolding under the Berar 
Land Revenue Code. 

That the mortgagor Narayan’s position 
was that of a co-occupant is undisputed ; 
so alsois the status of Sitaram (defen- 
dant No.3) as co-occupant undisputed. 
The only question’ is whether plaintiffs, 
Nos. 1, 2and 3 are to be treated as 
separate or independent co-occupants or 
they all together constitute one co-oc- 
cupant for the purposes of enforcing 
their right of pre-emption under Chap- 
ter XVIII of the Berar Land Revenue 
Code. The words ‘occupant and co-occu- 
pant’ are defined as under in the said 
Code:— 

““Oecupant’ means a holder of un- 
alienated land or, where there are more 
holders than one, the holder having the 
highest right in respect of any such 
land, or,' where such highest right vests 
in more holders than one, any one of 
such holders; and when there are more 
occupants than one in à single holding, 
each of such occupants , is also called a 
‘eo-occupant’.” 

We must next look to the definitions 
of the expressions ‘holder,’ ‘holding’ and 
‘to hold land. The word ‘holder’ ig 
defined to mean “a person in whom a 
right to hold land is vested whether 
solely on his own accoynt, or wholly or 
partially in trust for another person} or 
for a class of persons, * * *,*" 


while the werd ‘holding’ is defined g 


. 
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- Meaning “the whole land over which ` 


such right extends under 
original title, * *" Lastly the expres- 
sion ‘to hold land’ means “to be legally 
invested with a right to the possession 
and etijoyment or disposal of such land, 
either imrhediaté or at the termination 
of tenancies legally subsisting.” 

. The eumulative effect of all these 
definitions is that a person in whom the 
right to'the possession and enjoyment 
or disposàl of unalienated land vests 
under a single original title, or "who 
holds such fight iwhether solely on his 
own account, or wholly or partially in 
trust for another person, or a class of 
persons, or where there are more holders 
than one, any one of such holders is an 
occupant, and when thére are more 
oecupants than oné in à single holding, 
each of such occupants is also ealled e a 
'co-occupant.' 

.. If Süch a person need not be a human 
being and can bé ajuristic pérson such 
aS the presiding déity of a temple or 
dedsthan as held by my learned brother 
Kotval, A. J. C, in Bákaram v. pes 
Ramehandra Maharaj Sausthan (1), I 
do not sée any réason why the word 
'pérson' cannot apply to a co-parcenary 
body like à joint Mitakashara family. 
‘The whole co-parcenary continues to 
hold the joint property as oné unit so 
long as there is no division of rights 
between the séveral members constitut- 
ing it. There is notonly unity of title, 
but unity of possession and ‘enjoyment 
with all the incidents of the right of 
‘survivorship attached thereto. Under 
these circumstances I'do not sée any 
reason why the word ‘person’ as used 
' in ‘defining the ‘holder’ should not be 
‘considered wide enough to apply even 
to a joint Mitakshara “family as‘a body, 
‘or, for the purposes of the definition of 
the word ‘occupant or co-occupant’ why 
‘each ‘Go-parcener of the joint Mitakshara 
family should be looked upon ‘as a single 
eo-oceupant ‘owing a distinct share, and 
the joint family asa group‘of as many 
separate ‘éo-occupants as there are co- 
“parcénets, althaugh the individual in- 
. terest of each is unascertained and unde- 


any singlé 


(1) TL Ind. Cas. 20; (1928) A. 1. R. (x) 96. 
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fined and is liable to fluctuation from 
time to time. The word 'person' has, 

tio doubt, not been defined in the Berar 
Land Revenue Code. Section 3 clause “ 
39 of the General Clauses Act how- 

ever defined the word ‘person’ as in- 

cluding a body of individuals whether 

incorporated or nof, Unless there is 

anything repugnant in .the subject or 

context, this word must include body 

of individuals also. I, therefore,’ con- 

clude that even” a joint Mitakshara | 
Hindu family comes within the 

Scope of the word ‘co-occupant’ and 

constitutes one single ^ co-occupant, 

irrespective of the number which makes 

up the whole coparcenary. : 

In this view of the case I think the 
plaintiffs Nos. 1 to 3 should -be treated . 
as constituting one person in whom the 
right to hold land fo the extent of 
four-annas vested under asingle title. If: 
this suit had been instituted by plaintiff 
No. i alone as manager of the joint 
family it would not have been open to 
plaintiffs Nos. 2 and 3 to assert that 
their interest was not bound by the re-. 
sult of the litigation one way or the 
other. Iffor the purposes of represen- 
tation in suits a joint family is to be 
considered duly represented by its 
manager, there is no reason why, when. all 
the members, constituting the joint 
family, join in suing, each one of them 
should be regarded as suing in his in- 
dividual right and not by way of an 
enforcement of a joint right vested in 
allof them jointly asa joint family. I, 
therefore, hold that the interest of all 
the three plaintiffs together must be 
taken as one unit and not as so many 
separate units vesting in each of them 
singly in determining the question of 
priority or of preferential right as þe- 
tween them on the one hand and the 
defendant No. 3 on the other. My fnd- 
ing then is that plaintiffs Ncs. 1 to 3 
acting together have an equal right with 
defendant No. 3 to pre-empt. As to the 
way in which this right isto be exer-. 
cised section 9209, sub-section 2 of the 
Code is clear. This has, however, not 
been done in the view taken by the 
lower Appellate Court. A remand iS 
therefore, necessary. The appeal is, 
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therefore, allowed and the case is re- 
manded to the First Court for disposal 
“with advertence to the above remarks. 
Plaintiff's costs of this appeal and of 
the Courts below will be paid by the 
respondent Sitaram who will bear his 
own. "M 

Appeal allowed; 


S. D. Case remanded. 





:OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
Sgconp Civi, APPEALS Nos, 131 to 133, 

“AND 143 or 1923. : 
August 6, 1924. . 
Present:—Syed Wazir Hasan, J.-C. 
‘SANT BUX AND ANOTHER—DEFENDANTS— 
APPELLANTS 
versus ` 
NADIR MIRZA AND ANOTHER— 
PLAINTIFFS—-RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXT 
Tr. 58, 60, 61, 62, 66, applicability of-—Auction- 
purchaser's rights and liabilities—Charge or -mort- 
gage, notice of —Sale proclamation. 

A claim preferred or an objection made under 

. O. XXI, r. 58, Civil Procedure Code, must 
result in an order passed either under r. 60 or 
under r. 61 and it is to an order made under 
-the one or the other of those rüles that the pro- 
vision of r. 63 applies. fp. 1015, col. 2] 

Under .O. .XXI, .r. 02, Civil - Procedure 
Code, ‘the Court may neither release the property 


nor disallow the claim and may continue the 


attachment subject to the charge; and it is -only- 


‘the result ofthe action of the Court, taken under 
r.62,.that will be notified to the public et 
large by an entry.in the såle proclamation under 
O. XXI, r. 66 (2), clause (c) Civil ‘Procedure 
Code, and “it is this entry that the intending 
‘purchaser will look to, whether the entry is 
founded on an action .of the Court taken under 
r. -62, on-the basis of the materials supplied by 
‘the parties or on ‘the:basis -ofa report‘from the 
Registration Office; in both cases“the entry -in 
thé sale proclamation would be the same, 
-and there is no distinction in the effect .of 
the entry in the two cases, and in so far 
as thé auction-purchaser's rights and liabilities 
are concerned, he will be bound by the entry 
in ‘the sale proclamation as to the incumbrances 
on the property tobe sold. In both cases he 
has nothing before him except the entry in the 
sale proclamation and is only affected by the 
noties conveyed thereby. Whether an inquiry into 
the validity of the incumbrance has taken place 
or not previous tothe entry in the proclamation 
is no concern of his, for the, simple reason that 
he. does not come on the scene previous to 


‘the commencement of the sale. fp. 1015, col. 2: 
p.1016,-col. 1,] eee, $ 


E 
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Tt is not necessary that the exercise of the 
discretion vested in the Court in charge of the 
execution proceedings under the provision of r. 62 
of O. XXI, Civil Procedure Code must always 
be based on an investigation into the nature and 
the validity of the charge or the mortgage. It may 
be that the Court only decides under that rule to 
give notice under r. 66 to the intending purchaser 
that à claim is made in support ofthe charge 
or the mortgage; but then the purchaser merely 
takes the risks of the notice, [p. 1016, col. 2.] ; 

Whether property is sold subject to a mort- 
gage or a charge or whether merely a notice of 
such encumbrance is -given in the sale proclama- 
tion the result is the same. In either cage it is 
nothing but a notice as to the judgment-debtor's 
indemnity against the encumbrances. [ibid.] 

Deputy Commissioner, Gonda, Manager, Court of 
Wards, Birwa Mahnon Estate. v. Lal Hanwant 
Ram, First Civil Appeal No. 6 of 1918, followed. 


Second appeal against the decree 
of the Additional Subordinate Judge, 
Lucknow, dated the 31st December 1922, 
in an appeal against that of the Munsif, 
(South) Lucknow, dated the 26th Novem- 
ber, 1921. 


Messrs. M. Wasim and A. P. Nigam, for 
the Appellants. 

Mr. M. L. Tiwdri, for the Respond- 
ents. 


JUDGMEN'T.—Tbhese suits . were 
instituted in the Court of the Munsif 
(South) Lucknow, and were -respective- 
ly registered as Nos. 38, 39 and 40 of 
1921. Appeal No. 133 arises out of 
Suit No..388. Appeal No. 191 out.of Suit 
No. 39 and Appeals "Nos. 132 and 148 


„out of Suit No. 40. Appeals Nos. 13], 


133 and 133:are by the defendants while 
Appeal No. 143 is by the plaintiffs. 
The. plaintiffs in these three suits.claim 


„to recover -certain sums .of annuities 


resting -as a.charge .on-immoveable. pro- 
perty known as Wazir Bagh, situate.in 


‘the City. of Lucknow. “The title ‘to -the 


annuities originally arose under a Will 


-of late ‘Nawab Malka Jahan Begam, 


dated-thee 12th March,:1860. The plain- 
tiff to the present suits are repre- 
sentatives-in-interest of the first, annui- 
tants. The defendants are purchasers 
of a 59/78ths .share in Wazir Bagh at 
an auction-sale dated.the 23rd April, 
4907. Nawab Malka Jahan Begam died 
in 1880 and one ‘Nawab Saheb Mirza: 
succeeded io a one-third share unde 
the Muhammadan «Law in ‘the estate 
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of the deceased lady. On his death in . 


1888 his suecession devolved on his 
five sons and four daughters. The 
plaintiffs caseis that on “the death of 
Nawab Saleb Mirza settlements were 
made between the heirs of Nawah Saheb 
Mirza on the one hand and the heirs 
of the annuitants on the other under 
which the latter agreed to enforce the 
charge forthe annuities to the extent 
of one-third as against Wazir Bagh. It 
issaid thatthere were three such settle- 
ments— 

(1) of the Ist July, 1899, put forward in 
Suit No. 38, 

(2) of the 19th June, 1899, relied upon 
in Suit No. 39, and 

. (8) of the “Ath April, 1902, , pleaded in 
Suit N o. 40. 

The present claimants, When seek 
to recover one-third of, the annu- 
ities by sale of the defendant's in- 
terest in Wazir Bagh. The defend- 
ants raised several pleas in defence 
and so many of them as are neces- 
sary for the purposes of these appeals 
will appear from this judgment as it 
proceeds. . 

The leading case in the Court of first 
instance was Suit No. 40. Both the 
. Courts below are agreed that the plain- 
tiffs failed to prove the settlement of 
the 4th April, 1902, but that in the other 
two suits the settlements of the Ist J uly, 
1899, and the 19th June, 1899, were 
proved. The result was that Suits 
‘Nos. 38 and 39 were decreed in full 
and Suit No. 40 was decreed for the 
share and in favour of Nadir Mirza, 
plaintiff No. 1 alone for the reason that 
‘though the settlement relied upon in 
that suit was not proved the charge 
held. by Nadir Mirza was inquired into 
in the execution proceeding of the 
deeree under which the defendants 
purchased the property and -that they 
purchased it subject to the charge in 
favour of Nadir Mirza. In Appeal 
No. 132 the defendants challenged the 
propriety of the finding in respect of 
the eharge in favour of Nadir Mirza 
and in Appeal "No. 143 the plaintiffs 
contested before me th5 findinz that 
the “settlement of the. 4th, April 1902 
was .not proved. .It will be convenien 
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first to dispose of Appeals Nos. 143, 131, 
133. 


and 
Iu S. C. A. No. 143 or 1923. 

The only point argued at the hearing 
of this appeal was that the finding of 
the Courts below that the settlement 
ofthe 4th April, 1902, was not proved | 
is erroneous, and that even if the written 
settlement be held to remain wnproved 
there was an oral agreement to the same 
effect. It is apharent that both these 
arguments attack findings, which are. 


‘findings of fact, pure and simple, and , 


the more the attack was persisted in . 
the more it became clear that there 
was no defect of law or procedure and 
no question of mis-construction of any 
document involved therein. The other 
ground taken in. the memorandum of 
appeal were either not argued or will. 
seem to become unnecessary to decide 
in view of the judgment which I am 
going to deliver in Appeal No. 132. 

Appeal "No. 143 therefore fails and is 
dismissed with costs. 


In S. C. A. Nos. 181 AND 133 oF 1923. 

The defendants’ learned Counsel argu- . 
ed two points in relation to these appeals ' 
and a third point was urged in Appeal 
No. 133 alone. f 

Point No. 1. It was contended that 
the settlements of the 19th June, 1899, 


-and the Ist July, 1899, did not create 


any heritable interest in favour of the 
original annuitants which could devolve’ 
on their death wpon their heirs, the 
present plaintiffs I am of opinion that | 
both these settlements use language 
sufficiently expressive of the intention 
to make the annuities heritable. The 


argument therefore fails. 


The second point urged was that the 
plaintiffs should not get & decree for 
the entire amount of the annuities but 
only for the fraction proportionate’ to 
the defendant's interest in Wazir Bagh. 
This contention has no substance. The 
plaintiffs are not seeking to sell the . 
defendant'g interest in Wazir Bagh for 
more than one-third of the annuities. 
A portion of Wazir Bagh is as much 
liable to satisfy the annuity as the whole, 
of it and there seems to be no justifi- 
cation for not giving effect to this ohvi- 
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ous rule of law. This point therefore 
also fails. 

The third point, which arose in 
Appeal No. 133 alone, is that the settle- 
ment of the Ist July, 1899, created no 
charge whatsoever. I am not prepared 
to accept the «contention. Wazir Bagh 
is described at the “foot of the document 
and in the body of the deed every 
property of the executants, moveable 
and immoveable, is mgde liable for the 
annuity. The clear construction there- 
fore is that Wazir Bagh is particularly 
specified as bearing that liability. This 
argument also fails. The result is that 


Appeals Nos. 131 and 133 are dismissed 


with costs. 

Now Icome to Appeal No. 132. The 
only point for decision in this appeal 
is whether in the circumstances now to 
be stated the defendants’ interest in 
Wazir Bagh is liable to be sold in satis- 
faction of the claim for the annuity. 
Tae Courts below are of opinion that 
Nadir Mirza's claim for a charge in 
respect of the annuity over the subject- 
matter of the attachment in execution 
of the decree for the satisfaction `of 
which the property now in the hands 
of the dafeadaits was sold, and pur- 
chased by them having been made 
under r. 58 and upheld 
‘of O. XXI, of the Code of Civil 
Procedure, and' the ue not 
having instituted a suit under 63 
of the same order within the period of 
limitation provided for such a suit are 
estopped from disputing the liability of 
the share which they purchased. It is 
pointed out by the Courts below that 
if Nadir Mirza's incumbrance had only 
been notified in the sale proclamation 
under r. 66, sub-rule (2), clause (e), 
of O. XXI, without there having 
been any claim and inquiry dn respect 
thereof the defendants would have been: 
free to contest the liability. With a 
view to arrive at a correct conclusion 
it seems to me necessary to examine 
in the first instance the rules bearing 
‘investigation of ‘claims and 


oa tha 
objections " as laid down in Order XXI 
of the Code. Rule 58 of O. XXI 


makes provision for the investigation 
of. a claim preferred to or objection 


TNDIAN CASES. 


under r. 62 . 


either 
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made to the attachment of any property 
attached in execution of a decree. The 
same rule specifies the ground on which 
such a claim or objection shail be 
founded, the ground being “that such 
property is not liable to such attach- 
ment.” Rule 59° lays down the duty 
on the claimant or objector of adducing 
evidence to show that at the date of the 
attachment he had some interest in or 
was possessed of the property attached. 
Then follow rr. 60 and 61. Under 
the former rule the Court is directed 
to “make an order releasing the pro- 
perty, wholly or to such extent as it 
thinks fit from  attacliment." Under 
the latter rule and in thé circumstances 
mentioned therein the Court "shall 
disallow the claim.” Next occurs r. 62, 
which is as  follows:—''Where the 


'Court is satisfied that the property is 


subject to a mortgage or charge in 
favour of some person not in possession, 
and thinks fit to continue the attach- 
ment, if may do 80, subject to such 
e ari or charge" and finally comes 

63 which ends" with the provision 


“but subject to the result of such suit, 
“aif any, the 


order shall be conclu- 
sive. , 

On the above analysis of the rules 
bearing on the question under considera- 
tion it is clear to my mind that a claim 
preferred or an objection made under 
x. 58 must result in an order passed 
under r. 60.or under r. 61 
and itis to an order made. under the 
one or the other of those rules that the 
provision of r. 63 applies. In the 
present case however all that the Court 
did was to exercise a discretion vested 
in it under r. 62, that is, it thought 
fit to continue the attachment subject 
to the charge. It neither released the 
property wholly or in part from the 
attachment which it could have done 
under r.* 60 nor did it disallow the 
claim -under r. 61. It is only the 
result of the action of the Court taken 
under r. 62 that will be notified to 
the publie at large by an entry in the 
sale proclamation under r. 60, sub- 
y. (2, clause (c) of' O. XXI of the 
Code of Civil Procedure and it is „this 
entry that the intending purchaser’ will 
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look.to whether-. the’ entry. is founded 
on. an action. of the Court taken, under 
r. -62..on the, basis of the materials 
‘Supplied by the parties-:or on the basis 
¿ofa report from the.Registration Office; 
in..both. cases the entry in the sale pro- 
clamation would be. the same and I do 
not .see.any valid reason for making any 
‘distinction in the effect. of the entry in 
-the two. cases: :In the Full Bench de- 
cision. of the Allahabad High Court in 
.the.'case.of Inayat Singh.v. Izzat-un- 
„nissa .:Begam. (1), the majority. of . the 
learned Judges: held -that the auction- 

` purchaser ; was. bound by the entry. in 
‘the. sale ‘proclamation as to the incum- 
brances on.thà property to be sold. Mr. 

. Justice Burkitt however took, a different 
view. ..In tlfe case of. Shib Kumar Singh 
.v.. Sheo. Prasad: Singh (2) the learned 
‘Judges referred tothe: case, of Inayat 
Singh. :v.-Izzat-unznissa, (1). but did not 
apply-it.for the reason .that, in. the, case 
-before them the .property. was not sold 
subject to the. mortgage .as contem- 
-plated: by. section 282 of. the., old Code of 
-Civil -Procedure .but only the existence 
' ef. the mortgage. was notified in the-sale 
proclamation : under section 987. They 
observed: “In the former case. the 
. Court, after. being. satisfied of. the exis- 
-tence..of the. mortgage. sells only the 
.judgment-debtor's right of.redemption, 
So that. the purchaser does not acquire 
:any greater rights than those of redeem- 
ing :the mortgage. ..In the latter he. buys 
the property with. notice of the mort- 
güge' and .subjeet,to -such: risks as the 
„notice may... inyolye.” .. With. due res- 
pect. I. am. unable, to distinguish .be- 
¿tween the two. classes, of „cases in so. far 


“as -&he.purchaser's rights and liabilities 


are concerned. . In^ both cases he has 


nothing before him except the entry in 
ihe sale proclamation and. he is in my 
¿opinion only affected, by the notice con- 
.veyed. thereby. Whether: an inquiry 
;info:the validity of the incumbrance 
` .has taken ‘place or not previous to the 
entry:in the proclamation is no concern 
of his, for the simple réason that he does 


a 27 A. 95; A. W, Nv (1904) 174; TALL, A. 
"^ 28 A418; 3A L J $00; A. W, N. 106) 
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not come on the.scene previous to the 
commencement ofthe sale. Further it 
does not appear to me necessary that 
the exercise ofthe discretion vested in’ 
the Court in. charge ;of the, execution 
proceedings ,under the. provision of 
r. 62 must always be based.on.an investi- 
gation into the, natfire and . the validity 
of the charge of the mortgage. It may 
be that the Court only decides under 
that rule to giye, notice under r. 66 
to the intending. purchaser that ‘a claim 
is madein support of the. charge or the 
mortgage ; but then the purchaser merely ` 
takes the risks ofthe notice. After the 
decision of the case of Shib Kumar 
Singh v. Sheo Prasad Singh, (2) the 
;Privy..Couneil. reversed the. decision in 
the case of Inayat Singh v. Izzat-un-nissa 
Begam (1) wide Izeat-un-missa, Begam 
v. Bartab, Singh (3). ‘The, rule regulat- 
ing the rights and liabilities, ofa pur- 
„chaser , in:such circumstances was stated 
by Lord Maenagten -tọ be as follows:— 
“Tt seems to .depend .on à very simple 
rule. On .the sale of property subject 
to encumbrances, the vendor gets ‘the 
‘price of- his interest, whatever it may 
‘be,, whether the . price he settled .by 
private. bargain or determined by public 
competition, together with an indemnity 
against the encumbrances affecting the 
land. .The contract, of ‘indemnity may- 
be express, „ór implied., If the ‘pur- 
-chaser covenants with the yendor to pay 
‘the. encumbrances, it “is, still nothitig 
more.. tlian. a contract of indemnity... The 


;purchaser takes the; property subject to 


the. burthen: attached to. it. Ifthe en- 
.cumbrances. turn. out to.be invalid, the 


"vendor has nothing to complain of. He 


has got what he bargained. for. p His 
indemnity is complete. He cannot pick 
‘up the burden, of which the land is 


relieved gnd seize it as his.own pro- 


.perty." It would seem to follow that 
whether property is sold subject: to a 
mortgage ora charge or whether merely 
a notice of such encumbrance is given 


in the sale proclamation the result is 


the same. 
3) 3 Ind. Ces. 193; 31 A. 583; 100. D. J. 315; 


In either case itis nothing 
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but a notice as to the judgment- 
‘debtor’s indemnity against the encum- 
, brances. 

The reported cases of this Court cited 
at the hearing are the following:— 

Jagdei v: ` Sohan Lal (4); Gur 
Charan Prasad v. Bachni (5); Bhagwan 
Das v.: Ahmad. Jan (6); Mahabir 
Prasad v. Am"jwm-un-Nissa (7); and 
Ram ‘Kumar v. Dwarka Parshad (8). 


It will ‘Serve no. üsefuA purpose to make . 
an ‘attempt to reduce these decisions into- 


a harmonious whole. I am content and 
should feel tyself bound to follow the 
last ‘decision on the subject by a Bench 
of this Court in the case of Deputy 
Commissioner, Gonda, Manager, Court of 


Wards, Birwa Mahnon Estate v. Lal 
Hanwait „Ram First. Civil Appéal 
No. 6 of 1918, decided by Mr. Lihdsay 


'and. Mr. Daniels, both now Judges of 
the High Court at Allahabad. 

. The “result” is tliat Appeal No. 132 is 
Allowed. the decrees of, the Court below 
in Suit No. 40 are reversed and that suit 
is dismissed in its entirety. The appel- 
‘lants will be éntitled to their costs in all 
‘the three Courts. 

8. D. "Appeal No. 132-allowed. 


(4) 28 Ind. Car. 360; 2 O. L. J. 14 
(5) 30 Ind. Cas. 238; 2 O. L. J. 225. 
(6) 36.Ind. Cas. 732: 3.0... J. 422. 
(7) 50 Ind. Cas. 145; 60, L J. 67. 
(8) 15 Ind. Cas. 5; 15 O. C. 211. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 104 or 1922. 
s April 29, 1924. 
Present :—Mr. J ustice Pearson and 
Mr. Justice Graham. * 
HEM SANKAR ROY CHOUDHURY— 
PLAINTIFF—À PPELLANT 
Tersus . 
NISHI KANTA DAS GUPTA— 
‘DEFENDANT AND‘ OTHERS— PLAINTIFFS— 
RESPONDENTS. . 
Civil Procedure Code (Act V of 1908), . s. 115, 
0. XLVII, r. ?—Application, for ` review—Dis- 
missal in " default— Petition for méstoration, dis- 


missal of—Appeal whether lies—Revision—ITigh 
Count, guriëdietion 9f. 


Mom ta M tese oc, Be ws 


for summonses on his witnesses. 


‘on the 5th of December 1921. 
petition.was stated to be-made under 
Q.IX,2.9.0 XLVII, r. 1 


No appeal lies against an order refusing to 
restore. an application for review which has been 
dismissed in default; but the High Court can 
interfere with the order in revision under sec- 
ae 115 of the Civil Procedure Code. [p. 1018, 
col. - 

:Appeal against an order of the Sub- 
ordinate Judge, Sixth Court, Dacca, dated 
the 21st of December 1921. 

Babus Surendra Chandra, Sen and Dwi- 
jendra K. Dutt, for the Appellant. 

Babus Radhika Ranjan Guha and 
Bhupendra K. Bose, for the Respondent. 
‘J UDGMENT. 
‘Pearson, ‘J.—In this matter the 
parties arrived at a compromise in a 
suit between them while*the-suit was 
in the Appellate Court, and an order 


was: made in terms of the compromise, 
‘The decree was not actually drawn up 


but the judgment was apparently 
signed. The judgment was said not to be 
in accordance with the terms of the 
compromise and accordingly an applica- 
tion was made for a ‘review with the 
idea of putting the judgment and 
decree into. an accurate form. The 
application for review came on for 
hearing on the 5th of December 1991. 
The applicant was not ready and applied 
This 
however, was ‘refused and thereupon 
the ‘application was dismissed for 
default on the same day. On the 21st 
of December 1921 a petition was filed 
for restoration of the review application 
which had een previously dismissed 
That 


,.and section 
151, ‘Civil Procedure Code. The learned 
Subordinate Judge, as appears. from 
the order-sheet, treated the petition 
as being one under section 151 only 
and thereupon decided that section 151 
was not applicable and that therefore 
the petition,should be rejected. 

From that order an appealhas been 
filéd in this Court and an application 
has also been filed under section 115, 
Civil Procedure Code. 


Various points have, been argued 
before us as to whether the applicd- 
tion appealed from was one under 

X, r. 9,.read with sectión' 141, 
Civil Procedure Code, ` 'or whether it 
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could be taken as an' application made 
under section 151, Civil Procedure Code. 


A preliminary objection is also raised 
as to whether an appeal could lie from 
an order of this kind. For the purpose 
of the present proceedings it seems to 
me that all that is necessary to decide 
is that having regard to the provisions 
of O. XLVII, r. 7 the order itself is 
not appealable, but having regard to 


thé fact that the learned Judge has , 


apparently dealt with the matteronly 
upon the footing of section 151 I think 
that the jurisdiction of this Court 
ought to be*exercised under section 115 
and the learned Subordinate Judge 
should re-hear the matter considering 
the whole basis of the application and 
not only section 151 or the particular 
sections or orders of the Civil Pro- 
cedure Code which have been specified 
in the petition but also any other pro- 
visions that are to be found iw that 
Code which might entitle the appli- 
cant to the relief he claims. In particu- 
lar our attention has been drawn to 
the provisions of O. XLVII, r. 7, sub- 
Or. 2 which provides a specific pro- 
cedure in the case of rejection of an 
application for a review in consequence 
of the failure of the applicant to appear. 
That specific procedure being laid 
“down by the Civil Procedure Code it 
has been very reasonably argued that 
in that event it is unnecessary to look 
to the other provisions of the Code 
either section 141 or O. IX or section 


151 to seek for any other procedure 
that might otherwise be applicable. 
under its provisions. But that is a 


matter upon which undoubtedly the 
applieant might be entitled to rely in 
connection with the present application. 
I only mention it ‘because I think it 
is a matter to which the learned Sub- 
ordinate Judge might well direct his 
attention. If necessary he should allow 
the applicant to amend his petition to 
that extent by inserting O. XLVII, 
r. 7, amongst the provisions of the 
‘Civil Procedtre Code under which he 
purports to make his application. ° 


That being so I think the appeal 
ought to be allowed; under the cireum- 
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Stances of the case it is not necéssary 
to make any order as to costs. 
Graham, J.—I agree. 
K. 8. D. Appeal allowed. 





BOMBAY-e HIGH COURT. 
Second CIvIL APPEAL No. 414 or 1922. 
February 19, 1924. . 

. Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Shah. 
ADIVEVA FAKIRGOWDA PATIL, 

—DEFFNDANT—A PPELLANT 


versus 
CHANMALLGOWDA RAMANGOWDA 
'o —PLAINTIEF—RESPONDENT. 

Hindu Law-—Adoption— Property vesting in male 
heirs —Mother, whether can adopt. : 

Where a Hindu mother does not succeed to vatan 
property belonging to her deceased son, and the 
property goes to her husband's heirs, she cannot 
divest the property from them by adopting another 
son to her husband. fp. 1019, col..1.] 

Bhimabai v. Tayappa Murarrao, 21 Ind. Cas. 107. 
37 B. 598 at p. 602; 15 Bom. L. R. 783 at p. 788, 
Musammat Bhoobun Moyee Debia v. Ram Kishore 
Acharj Chowdhry, 10 M. 1. A. 279; 3 W.R. P.C. 
15; 1 Suth. P. C. J. 574; 2 Sar. P. C. J. 111; 19 E. R. 
978, followed. l i KANGA 

Second appeal from the decision of the 
First Class Subordinate Judge, A. P., at 
Bijapur, in Appeal No. 6 of 1920, con- 
firming a decree passed by the Subordi- 
nate Judge at Bagalkot, in Civil Suit 


‘No. 151 of 1919. 


Mr. G. N. Thakor, (with him Mr. H. B. 
Gumaste), for the Appellants. 
Mr. G. S. Rao, for the Respondent. 
JUDGMENT. 
Macieod, C. J.—The plaintiff sued 
to recover possession of the land described | 
in the plaint with past and future mesne 
profits., He has succeeded in both the 
lower Courts. The defendants have now 
appealed to the High Court. The pro- 
perty in suit was vatan property in the 
hands of one Fakirgowda who died 
leaving. behind him a minor son Raman- 
gowda. Ramangowda died unmarried 
and under age in 1915. Consequently 
the vatan property was inherited by 
Chanmallgowda, a divided brother of 
Fakirgowda. In October, 1919, Adiveva 
adopted Rudrappa to ber husband. He 
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is now defendant No. 4. He contests the 
plaintiffs claim on the ground that he 
4s the owner of the property as the 
adopted son of Fakirgowda. There can 
no longer be any dispute with regard to 
the validity of the adoption of the 
fourth defendant. kn any event in this 
case it could ngt be disputed as it is 
not suggested that the plaintiff was a 
co-parcener with Fakirgowda so that he 
might object to the adoption by Fakir- 
gowda’s widow. The question is whether 
thé vatan property which vested in 
Chanmallgowda on the death of Raman- 


gowda could be divested from bim by ., 


Adiveva’s adoption of defendant No. 4, 
and no authority has been cited for the 
proposition that where the mother has 
not succeeded to certain property belong- 
ing to her deceased son, but it has gone 
to "her husband's heirs, she can divest 
the property from them by adopting 
another son to her husband. 


It was decided in Bhimabai v. Tayappa . - 
Murarrao (1) that in the case of vatan : 


property & widow could not make a 
second adoption so asto vest the vatan 
property in the adopted. son, if on the 
death of her natural or adopted son it: 
was vested in a male member of the 


family in the absénce of any heirs of the ` 
son. Batchelor, J., there referred to the ` 


decision of the Privy Council in Musam- 
mat Bhoobun Moyee Debia v. Ram Kishore 
Acharj Chowdhry (2) and said:— 

“Here 1 think we have the summary 
and culmination of the judgment; and 
ifthis is the true ground and principle 
of the decision, then clearly the appel- 
lants are out of Court, for what the 
mother seeks to do bv this.second adop- 
tion is previsely to defeat and divest the 
estate of the deceased son's heir vested 
in possession. 

It is argued for the appellants in this 
ease that Chanmallgowda did not get 
possession on the death of Ramangowda. 
But it seems to me. that the inher itance 
was vested in him, and itis that estate 
which cannot be divested by the subse- 
quent adoption. by Adiveva. We have 


(1) 21 Ind. Sasi ia 37 B. 598 at p. 602; 15 Bom, 


L. R. 783 at p. 7 
(2) 10 M. I. A. 279; RE 1 suthik; Ci d 
574; 2.Sar, P. ©. J, 111; 19 E, R, 978 
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been referred to Bombay Act X of 1923 
whereby section 2 ef the Bombay 
Hereditary Offices (Amendment) Act V of 
1886 has been amended by inserting 
of the word’ “widow” wherever it occurs 


‘the words “the mother or paternal grand- 


mother.” If that amendment had been 
in force in 1915, then no doubt the 
vatan property would have been vested 
in Adiveva. But retrospective effect has 
not been given to Act X of 1923, and 
consequently that argument in favour of 
the appellants cannot help them. The 
appeal must be dismissed with costs. 

Shah, J.—I agree. 3 

Z. K. Appeal dismissed. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
OrvinL Raviston No. 63-B or 1923. 
July 28, 1924. 

Present :—Mr. Kinkhede, A. J. C. 
GANPATI—Derenpant No, 1— 
APPLICANT 
VETSUS 
JAIRAM AND ANOTHER—DEFENDANT 
No. 2—NON-APPLICANT. 
Contract Act (IX of 1872), s. 62—Debtor under- 
taking at creditor's request to pay debt to third 

person—Substitution of contract—Consideration. 

If at the request of A, his debtar B, undertakes 
to pay the debt to C,a new contract is substituted 
for the old one, and A cannot recover his debt 
from B. Coasidoration for ‘the new contract 18 


forbearance on A’s part to demand his debt from 
B. [p. 1021, col. 1.) 


Civil revision of an order of the Judge, 
Small Cause Court, Morsi, in Civil Suit 
No. 1996 of 1922; dated the 9th February 

1923. 
Mr. A. V. Wazalwar, for the Applicant. 


ORDER.—This civil revision peti- 
tion arises out of & suit filed in the 
Small Cause Court of Morsi by plaintiff 
Jairam against Ganpat and Abdul Sattar 
on the basis of a bond dated 17th October, 
1920, executed by defendant Ganpat in 
his favour. Plaintiff owed debt to Abdtl 
Sattar upon a bond for Rs. 195 dated 
30th May 1920. In September 1921 
there was an agreement between the 
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Plaintif and the defendant No, 1 Ganpat 
that the latter should pay Rs. 50 in 
cash to Abdul Sattar and also execute 
in his favour a bond for Rs. 125 in full 
satisfaction of the aforesaid bond, dated 
30th May 1920 of Abdul Sattar. That 
relying upon this agreement the plaint- 
iff made an account of the bond dated 
17th October and after giving the 
defendant No. 1 credit for Rs. 50 plus 


Rs. 125 for the bond realised the balance: 


and returned the bond as fully satisfi- 
ed to Ganpat. Ganpat also assured the 
‘plaintiff that he had satisfied the debt 
of Abdul Sattar for which | 
undertaken the liability. Abdul: Sattar, 


however, instituted a Suit No. 681 of. 


1922 again$t plaintiff on the basis of 
the bond, dated 30th May 1920 and 
made no mention or gave no credit for 
the Hawala undertaken by defendant 
No.1. That claim was decreed against 
plaintiff on 7th September 1922. The 
plaintiff, theréfore, sued upon the bond, 


dated 17th October 1920, on the ground. 


that ‘either defentlant No. 1 did not 
fulfil his undertaking to pay Rs. 50 
and execute the bond for Rs. 125 in 


favour of Abdul Sattar or Abdul Sattar . 


may have in collusion with defendant 


- No. 1 omitted to give credit to plaintiff : 
for Rs. 50 even though he may have: 


` received it. Hence the present suit is 

brought against defendant No. lon the 
basis of the bond dated 17th October 
1990, and it is urged that defendant 
‘No.1 ‘is liable for the claim ‘on the 
ground that he is guilty of the bréach 
‘of his.part of -the contract. The defend- 
ant No. 2 has also been joined as a co- 
deferidant in order that the plaintiff 
‘may obtain a decree against him in tlie 
event of ‘any fraud being proved as 
against him. The plaintiff's claim is 
valued as under :— ; 

‘Rs. 175 plus interest Rs. 63 total = Rs. 238 
or in the alternative Rs. 195 the amount 
of the decree in Suit No. 681 of 1922 plus 
costs Rs. 15-12-0 total Rs, 210-12-0 
against defendant No. 2 alone. 

This suit was. instituted on 19th 
“September 192%. The defendant Ng. 1 
‘admits having agreed to pay Rs. 50 
and ‘execute a bond for Rs. 125 to 
‘Abdul Batter'and pay the balance ‘of 
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the debt due undér the bond, dated 17th 
October 1920, to plaintiff. Accordingly 
defendant No.1 in the presence of the 
plaintiff paid Rs. 50 to Abdul Sattar 
and executed, the bond for Rs. 125 and 
paid the balance of the debt to plaintiff 
and got hack tle bond dated 17th 
October 1920 as fully satisfied.- He has 
also satisfied the bond executed in favour 
of Abdul Sattar. It is, therefore, contend- 
ed that plaintiff has nothing to recover 
He denies any fraud or 
collusion between himself and defendant 
No. 2 witha view to defeat plaintiff's 
claim. On behalf of defendant No. ‘2 
it was pleaded that he did not know 
what terms were agreed upon between 
plaintiff and défendant No. las regards 
the satisfaction of the bond, dated 30th 
May 1920. It was, however, admitted that 
he had sued plaintiff on the basis of the 
bond, dated 30th May 1920 and obtained 
a decree in ‘his suit against the plaint- 


, iff That the said -decision-now operates 


as res judicata -as between the plaintiff 
‘ahd defendant No. 2. ‘On the point of 
Tres judicata the First Court held that 
the present suit was barred by | res 
judicata by reason of the previous deci- 


-sion in Suit No. 681 of 1922 as between 


plaintiff and defendant No. 2. In. the 
Subsequent pleadings of plaintiff and 
defendant No. 1, the plaintiff admitted 
that Rs..50 were paid on the date of 
agreement and at the same time the 
bond executed by defendant No. 1 to 
plaintiff was torn. The plaintiff, how- 
ever, denied knowledge as to whether ‘the 
defendant No. 1 .actually executed the 
bond for Rs. 125 to-defendant No..2 and if 
so when it was executed. ` The defendant 
No. 1 maintains ‘that the payment of 


“Rs. 50'and the execution of bond for 


Rs. 125 took place at the. same tinie 
on the” date of the agreement and then 
the plaintiff cancelled the bond for 
Rs. 200. The Court of first Instance 
held that the sum of Rs. 50 was paid by 
defendant No. 1 to defendant No. 2 on 
plaintiffs account ard in his presence. 
That the bond for Rs. 125 was executed 
by the defendant No. 1 in favour of 
defendant No. 2 but that no mention 
ofthe Hawala was made in it; on tlie 
contrary it -recited-a eash . consideration 
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of Rs. 125; that in this the defendant. 


No. 1 did not perform the undertaking 
he had agreed to perform. There is, 
however,as held by this Court, no fraud 
on the part of defendant No. 1. It 
further found that it was the duty of 
defendant No. 1 to see that the payment 
in- the shape of Hawala was appropriated 
by defendant No. 2 towards the bond 
executed by plaintiff, and that it ought 
to have got that payment endorsed on 
the bond then and thefe. ‘That on this 
account the plaintiff suffered a loss. 
THat the non-appropriation of Rs, 125 
by Abdul Sattar towards plaintiffs bond 
was thus due to defendant No. l's failure, 
and that he must therefore indemnify 
the plaintiff for the same, and.pay him 
Rs. 125 with interest. A decree for 
Rs. 125 plus Rs. 45 interest total Rs. 170 
plus proportionate costs is passed against 
defendant No. 1. Against this decree 
the defendant No. 1 has preferred this 
revision. I think this revision petition 
must succeed. The new contract was a 
substitution of the old one and it was 
inconsistent with the continuance of the 
old contract. The defendant No. 1 in 
fulfilment of his undertaking paid Rs. 50 
and also executed the bond for Rs. 125 
in favour of Abdul Sattar. The evidence 
of witnesses examined by the plaintiff 
as also by the defendant No. 1 clearly 
shows that the bond for Rs. 125 was 
executed in pursuance of the undertaking 
and that although the consideration of 
the bond was recited as being paid in 
cash it has been satisfactorily proved 
that it was not paid in cash but that 
the real consideration for it was the 
forbearance on the partof the present 
plaintiff to demand payment for Rs. 125 
from defendant No. 1, in consideration 


of his undertaking tobe liable for that. 


sum on his behalf to defendant No. 2. 
This is sufficient to complete the sub- 
stitution. The old bond was cancelled 
and returned to defendant No. l and the 
plaintiff thus retains no right to sue 
the defendant No. 1 on its basis. The 
rulings in Nathusa v. Phulchandsa (1) 
and Mathura Mohan Saha v. Ram Kumar 


| 014 Ind, Cas, 399; 8 N, L R. Te 


defendant No. 


Saha (2) are clear authorities in support 
of this view. The plaintiffs claim 
therefore stands dismissed as against the 
l with costs in both 
Courts. As defendant No. 2 has been 
joined as à pro forma party to this 
revision and as he has not appeared 
before this Court I make no orders as 
regards him. 

S. D. Revision allowed. 

(2) 35 Ind. Cas 303; 43 C. 790; 23 C. L. J. 26; 20 
C. W. N. 370. 


. 
MADRAS HIGH COURT. 
Seconp CIvIL APPRAL No. 1968 or 1990. 
February 25, 1924. 
Present:—Mr. Justice Ramesam 
and Mr. Justice Jackson. 
KANNAYIRAM PILLAT-—-PLAINTIFE 
APPELLANT 3 
versus 
VIRUDUPATTI GINS, LIMITED, BY 178 
Manacers Messrs. A. AND F. 
HARVEY AND oTHERS—DEFENDANTS— 
RESPONDENTS, 

Inam--Inam _village—Communal poramboke— 
Burden of proof-—Tanks for irrigation—Tanks for 
bathing and drinking—Inamdar's title to bed—-Right 
to sue trespasser—Madras Estates Land Act (I of 
1908), s. 80. 

Where an inam village is admitted or proved 
to belong to the plaintiff, all lands within its 
ambit prima facie belong to him and it is for 
the defendant who raises the plea that the suit 
lands are communal poramboke' lands, and, 
therefore, do not belong to the plaintiff, to allege 
and prove facts necessary to substantiate the 
contention. [p. 1023, col. 1.] 

Under section 20 ofthe Madras Estates Land 
Act, communal lands, even in an estate, revert 
to the land-holder if the character of the land 
as communal land has ceased. [p. 1023, col. 2.] 

In the case of inam villages, the grant of a 
whole inam village must be taken subject to the 
rights of the community. But where the rights 
‘of the public amount fo a bare easement, the 
inamdar has a title to the- soil. ‘In the case of 
an irrigation tank, it'is doubtful if the community . 
as such has any rights, and if the tank is one for 
the public drinking and bathing, even if the grant 
may be.subject to the rights of the public for these 
purposes, the bed of the tank belongs to the 
inandar, and if it ceases to be a tank, all rights" 
vest.in him. Therefore, he is the proper person 
to take action against a trespasser to remoye tht 
trespass, [ibid] ° 
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Gopisetti Narayanaswami Naidu v., Karaturi 
Venkayya, 6 Ind. Cas. 263; (1910) M. W. N. 116 and 
282, 7 M. L. T. 366, Venkatarama Sivan v. 
Secretary of State for India, 50 Ind. Cas. 360; 36 
M. L. J. 203; 9 L. W. '381; 28 M. L. T. 232; (1919) 
M. W. N. 181, referred to. ' 


Second appeal against the decree of the 
Court of the Additional Subordinate 
Judge of Ramnad at Madura, in Appeal 
Suit No. 14 of 1919 (Appeal Suit No. 873 
of 1918, District Court) preferred against 
the decree of the Court of the Addi- 
tional District Munsif, Srivilliputtur, in 
Original Suit No. 265 of 1915 (Original 
Suit No. 532 of 1913 on the file of the 
Court of the District Munsif, Sattur). 


Mr. L. A.'Govindaraghava Iyer, for 
the Appellant. . 

Mr. T. Anantha Iyer, for the Respond- 
ants. . 


This second appeal coming on for 
hearing on the 18th, 19th and 26th of 
January 1923, the Court (Ayling and 
' Ramesam, JJ.) delivered the following 


- JUDGMEN'T.—The second appeal 


arises out of a suit to recover six. 


plots of land in an inam village be- 
longing to Chokkanathaswami Temple 
of Virudupatti of which the plaintiff 
and second defendant’ are trustees. The 
first defendant denied the plaintiff's title 
to those plots generally; in particular, 
it was also contended that the first de- 
fendant was entitled to plot I by pur- 
chase from the second defendant (in his 
personal capacity), to plot TI by tracing 
“title to one K. Shanmugam Pillai and 
as to plot. IV by tracing title to one 
Saravana Muthu Pillai. It was also 
mentioned that a portion of plot III 
was known as Vannan Ooruni, that a 
portion of plot V contains the memorial. 
stones of the Chukkiliars and is known 
as Chukkiliar Malai and that plot VI 
was originally & publie path but has 
been closed about 20 years ago by 
Messrs. Ralli Brothers and fell into 
disuse. Except as implied in these state- 
ments no plea that any of the plots 
was dedicated to communal purposes 
and that the title to them is vested 
jin Governmedt was raised nor any ex- 
pressissue taken, the third issue raising 
the question of the plaintiffs title 
generally, i Mi 


After the beginning of the trial the 
first defendant applied for two additional 
issucs raising the question whether the 
suit lands are communal lands and 
therefore the plaintif had no title to 
them and whether the: Civil Courts: 
have jurisdiction. The Munsif was of, 
opinion that these points were not 
raised in the written *statement and 
rejected the application on the lth 
March. On the 24th March, another appli- 
cation was filed praying for amendment of 
the written statement but was also reject- 
ed. The Munsif then decreed the suit. 
On appeal the Subordinate Judge held 
that not merely plot III (ascontended 
by the defendant) but also plots I to. 
111 (as contended by the plaintiff) con- 
stituted the Vannan Ooruni. It is clear 
from the contentions of the parties on 
this point that the question whether 
Vannan Ooruni was communal land 
and the plaintiff had therefore no title 
to it was entirely absent from the 
minds of the parties; for if they had 
the faintest idea that Vannan Ooruni 
was a cómmunalland and therefore the 
plaintiff had no title to it, the con- 
tentions would have been just the op- 
posite of what they are. As to all 
these plots, the' Subordinate Judge 
found against the title of the defen- 
dants. He also finds that all the suit 


‘plots are described as puramboke in 


the documents. The defendant taking 
advantage of the Subordinate Judge's 
finding (which purported to bein favour . 
of the plaintiff) that plots I to III. 

constituted Vannan Ooruni contended 
that the three plots should be regarded 
as communal land, and a similar con- 
tention was also raised about plots IV to 
VI. From the above narrative of. the 


'eourse of the proceedings in the First 


Court, it is clear that as to plot IV the 
defendant never intended to raise such 
a plea, as to plot III though he 
described it as Vannan Ooruni, he did 
not intend to base such a plea on the 
description of the land as Vannan 
Ooruni, for if such a plea was meant 
to be raised by him, he would not 
have hotly contested the plaintiff's case 
that plots I to III constituted Vannan 
Ooruni and mot plot M alone, sinte 
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the plaintiffs case would be favourable 
to him and that any intention to raise 


„the plea could only be implied in: re-- 


spect of plot V (portion) and plot VI. 

The Subordinate Judge having found 
that the plots were purambokes, seems 
to have assumed that they must be 
communal purambokes without any 
further discusston, his finding being 
‘that the plaintiff failed to prove that 
“the suit lands are enot  puramboke 
communal lands—and dismissed the 
suit. 

The.inam village kalonging to -tne 
plaintiff, all lands within the ambit 
of the village prima facie belong to 
the plaintiff and it is for the defendant 
to raise the plea that the suit lands 
, are communal puramboke lands and 
therefore do not belong to the plaintiff 
and to allege and prove the facts ne- 
cessary to substantiate the contention. 
So far as plots V (portion) and V 
are concerned, the facts, are certainly 
‘in the written statement; but so far 
as the plot IV is concerned, no fact 
is alleged which can help the plea; 
as to plots I to IIT, the fact that one 
is Vannan Ooruni was mentioned not 
for supporting the present plea . which 
is sought to be extended to plots I 
and IL, taking advantage of the Sub- 
ordinate Judge's finding. It is, there- 
fore, clear that the trial before the 
lower Appellate: Court must be 
unsatisfactory as the parties could not 
have adduced all their evidence, since 
> the present contention was not present 
before the minds of the parties. 

As to plot IV, we do not think 
that the defendant is entitled to any 
opportunity of changing his plea into 
one of an entirely inconsistent charac- 
ter. He said it was ‘purchased and 
.enjoyed as-private land and shat the 
path in it was .private. As to this 
plot, the findings of the District Mun- 
sif mustbe restored. 

As to the other plots, the case in 
Gopisetti Narayanaswami Naidu v. Kara- 
turi Venkqyya (1) no doubt shows that 
communal lands are not vested in the 
landholder but seotion 20 of the Estates 


i Denim Cas. Au (1910) M. W. N, 116 and 282; 


. 


Land Act shows that they revert to 
the landholder, even in an estate, if 
the character of the land as communal 
land has ceased. Moreover, in the case 
of inam villages also, it is true that 
the grant of a whole inam village 
must be taken subject to the rights 
of the community. In the case of burial 
grounds, threshing floors, ete., such 
rights (so long as the character of the 
site does not change) may be regarded 
as vested in the Government (Ven- 
katarama Sivan v. Secretary of State for 
India (2). But where the rights of the 
public amount to a bare easement, there 
is no reason to hold that the inamdar 
has no title to the soil. In the case 
of an irrigation tank irrigating certain 
lands, it is doubtful if there are any 
rights belonging to the community, as 
the rights of irrigation appertain to 
the lands irrigated as easements and 
the grant must be taken to be subject 
to the easements. If the tank is one 
for public drinking and bathing, the 
grant may be subject to the rights of 
the public for these purposes; but there 
is no reason to hold that the bed does 
not belong to the inamdar. On ‘the 
other hand, it seems proper to hold that 
it belongs to him. So that, ifthe tank 
ceases to be a tank all rights vest in him 
and if it continues to bea tank in the 
interests of the publie, the proper 
person to take action against a tres- 
passer is the imamdar who is still the 
owner of the bed and can take actior 
to remove the trespass. So that, in 
respect of plots I to III, even assum- 
ing that Vannan Ooruni was a pond 
dédicated -for communal purposes and 
continued to.be such up to the date 
of the suit—which is doubtful—the 
plaintiff is the proper person to maintain 
the suit to remove the trespass by the 
defendant. . 

As to the portion of plot V which 
is Chukkiliar Malai, there seemsto be 


‘an arrangement by which the Chukki- 


liars obtained another ground for their 
purposes and surrendered the suit land. 
The effect of this has tb be considered. 
Anyhow, if the  Ohukkiliars have 


2) 50 Ind. Cas, 360; 36 M. L. J, 203; 9 L. W, 361: 


254. L. T. 232; (1915) M, W, x. 191, 
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ceased to use it for their purposes, it is 
possible to find that it has lost the 
character of Chukkiliar Malai. The 
Subordinate Judge has not considered 
the effect of Exhibit M and there must 
be afinding on the point. Similarly 
as to plot VI, there must bea finding 
as to plot VI as to whether it was a 
publie, path.and whether it has lost 
that character by disuse or. otherwise. 
We accordingly call for findings on 
the following two points:— ` ; 

(1) Whether the portion of plot V 
known as Chukkiliar Malai has ceased 
to be Chukkiliar Malai at the time 
of the suit My disuse or arrangement 
or otherwise ? 

(2) Whether plot VI was dedicated 
asa public path and when ? Whether it 
has lost thecharacter of a public path 
by disuse or otherwise ? 

Fresh evidence may be adduced by 
both parties. The finding will be sub- 
mitted -in two months and ten days will 
be allowed for filing objections. 





In ‘compliance with the order con- 
tained in the, above judgment, the 
Additional Subordinate Judge of Ram- 
nad at Madura- submitted the following 


FINDINGS.—In this matter the 
High Court bas framed the following 
two issues and has directed this Court 
fo record a finding on those issues after 
recording any fresh evidence which 
“the parties may wish to produce. 

The issues are—I. Whether the portion 
of plot V known as "Chukkiliar Malai" 
has ceased to be Chukkiltar Malai at the 
‘time.of the suit by disuse or arrange- 
ment or otherwise? 

11. Whether plot VÍ was dedicated 
as a publie path and when? Whether 
it has lost the character of a public path 
by disuse or otherwise ? I 

On these issues the Court found as fol- 
lows:— | 

Issue I. Ifind that plot V has ceased 
‘to be "Chukkiliar Malai” at the time 
.of the suit by disuse and also by arrange- 
ment under Exhibit M. 

Jssue Il. I think the evidence clearly 
.shows that plot VI lost its character 
as a path-way by disuse at least during 
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the last ten or twelve years. I find accord?’ 
ingly. 





This second appeal came on for 
final hearing on the 16th of January 
1924, after return ofthe findings'of the 
lower Court'upor the issues referred by 
this Court for trial > ue. . 

JUDGMENT.-—The*findings of the 
Subordinate Judge on these tiew issues 
must be accepted. He néant 'to- say 
on the second issue that He is not pre: 
pared to infer any dedication from such 
old user as appears in the case. ' 

Thé second appeal is allowed and the 
Munsif’s decree i$ restored with costs 
here and in the lower Appéllatée Court. ` 

V. N. V. Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT: © 
CIVIL MISCELLANEOUS No. 102 or 1919. 
January 28, 1924. ` 
Present :—Mr. Kennedy, A. J. C. 
MOHAN SHAH—Rasponpent No. 1. 
versus i ik 
Messrs. DIWANCHAND & Co— - 
ae RESPONDENT No, 97^ 
rbitration Act (LX of 1899), s. - L4— Avbitrati 
award—Award filed in Court—Decree declaring 
poren invalid—Res judicata. . : 
_ An application to enforce an award 
in the Sindh Judicial Commissionér's Qon a 
on the very day the non-applicant fled a'sujt at 
Lahore against the applicant and the arbitrator 
and obtained an ex parte decree which held that 
the contract between the parties had been lawfully 
cancelled and that there was no valid reference to 
arbitration in consequence and, therefore. no 
valid award, and granted perpetual injunetion 
restraining the applieáüt and the arbitrator from 
filing thé award in Court. The non-applicant 
objected timat the award could not be filed às the 
arbitrator could not give any award as tha 
reference to the arbitration was illegal and filed 8 
eópy of the judgment of the Lahore Court: ' 
Held, that the judgment of ‘the Lahore Court 
must be considered not as evidence of the contract 
between the parties being cancelled but asa 
diuine ding and operated as res judicata in the 
award proceedings and that the award c ) 
be enforced. [p. 1025, col. 1.] iris S Do3 
'ORDER.—The facts of this case are 


Stated at length.in the judgment of the 


High Court in Miscellaneous Appeal - 
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No. 39 of 1920.* But shortly there 
was a reference to* arbitration, 
which the arbitrators gave an award 
which was filed in this Court on the 
6th March 1919 by which Diwanchand 
was directed to pay a- certain sum of 
money to the applicant Mohanshah. 
Diwanchand filed a suit on the same day 
in Lahore against Mohanshah and the 
arbitrator and'ohtained an ex parte decree 
waich held that the contract between the 
parties had been lawfully cancelled and 
that in consequence there was no valid 
reference to arbitration and, therefore, 
no valid award could be-given and a per- 
pestual injunction was granted against 
the firm.of Mohanshah and the arbitrator 
restraining them from filing the award 
in Court. : 
In this Court Diwanchand filed ob- 
‘jections to this award and raised the 
point that the arbitrator could not give 
any award as the’ reference to the arbi- 
tration was illegal. i 
No evidence was produced on this 
matter except the filing -of decee in 
the Lahore. Court, as described above. 
When I heard the parties I was of the 
opinion that that judgment was irrelevant 
and there being no evidence other than 
this judgment as to cancellation of the 
contract, I directed the award to stand 
filed, The High Court Bench, however, 
set aside that order for the reasons given 
in its judgement, ofthe 10th August 1923, 
and remanded the case for consideration 
of the-question as to whether there were 
sufficient grounds for taking the award 
oif the file in the light of. the observations 
in that judgment. If the judgment of 
the Lahore Court is to be considered at 
all, it must be considered not as evi- 
dence of the contract between the parties 
being cancelled but as a distinct finding, 
that the contract has been cancelled, that 
the judgment -must be. considered as 
establishing: bar of res judicata in the 
award proceedings in this Court. No ob- 
jection was taken to the jurisdiction 
of the Lahore Court. It must, therefore, 
be considered.that the Lahore Court was 
competent to decide the matter and it 
would appear, therefore, that its finding 


*B:e Dewanchand v. Mohanshah, 81 Ind. Cas. 
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on the issues as to whether the contract 
was cancelled and whether the arbitrator 
had jurisdiction to come to an award is 
binding upon me. I must, therefore, in 
terms of that finding, find that the res- 
pondent I could not legally appoint Mr. 
Wyngarden as an arbitrator according to 
the terms of the contract and that Mr. 
Wyngarden the arbitrator could not give 
a valid award concerning that contract 
and, therefore, that award was invalid. 
That being so I must direct the award to 
be taken off the file, with costs. 

The order will be communicated to 
the Executing Court. 

N. H. Application rejected, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 509 oF 1922. 
June 17, 1924. 
Present:—Mr. Justice Pearson and 
Mr. Justice Graham. 
RUKMINI KANTA CHAKRAVARTI— 
4 PLAINTIFF—APPELLANT 
versus i 
BALDEO DAS BINANI—DEFENDANT— 
: RESPONDENT. 
Mortgage—-English morigage, essentials of—No 
cove.)amt. for possession—Mortgagee's right to posses- 
sion, whether ‘subsists—Judgment on mortgage, 
effect of —Decree, whether. extinguishes debt— Lien 
on property, how long continues—Mortgagee, right 
of, to fall back on debt. f 
The three esssntiels of an English mortgage" 


are— 

(1) That the mortgagor binds himself to re-pay 
the mortgage-money on a certain day ; . 

(2) That the property mortgaged is transferred 
absolutely to the mojfgagee ; aad | i . 

(3) That such absolute transfer is made subject 
toa proviso that ths mortgagee will re-convey 
the property to the mortgagor upon payment by 
him of the mortgage-money on the day on 
which the mortgagor bound himself to re-pay the 
same. [p. 1027 col. 1.] . . 

One S borrowed money on promissory-notes 
from one M who endorsed one of these pro-notes 
in favour ofthe. plaintiff. The latter brought. a 
suit on it, obtained a decree and in execution 
thereof purchased the property atan auction-sale 
and eventually obtained possession. Meanwhile 
Shad mortgaged the property absolutely to the 
defendant with a right of entry and with a 
gavenant fer pe-transicy if the debt was- paid qq 

s 


\ 


: have borrowed various sums 
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a certain date. S failed to pay the mortgage 
amou it within the time stipulated, and the 
defsndaat brought a scit against him on the 
mortgage and obtained a preliminary d:cie> 
which was subsequently mada inal. In the 
interval between the passing of the preliminary 
and | the final deeress S died. he mortgagee 
in ignorance of his death put His dccrss into 
execution and himself purchased the property and 
was pub in possession, ousting the plaintiff who 
thereupon iastituted a suit to recover possession of 
the property from the mortgagee : 

Held, (1) thatall the essentials of an English 
mortgage were to be found in the defendant's 
mortgage-deed and it was, therefore, an English 
mortgage ; (p. 1027, col. 2.] 

(2) that though the dead did not contain in so 
many words a covenant for possession, it gave a 
right of entry and that right could be exercised 
at any time ; [ibid.] 

(3) that the mere fuct that a judgment had been 
obtained on the*emortgags could not operate to 
extinguish th» debt and the mortgage-debt must 
be held to continue asa lien until it had been 
satisfied ; [p. 1028, col. 1.] 

(4) that the" mortgagee was not debarred from 
falling back on his subsisting, right under the 
mortgage-deed and the fact that he came into 
possession notin the exercise of that right but 
DUM other way could not alter the position ; 
ibid, 

(9) that the plaintiff was not entitled to obtain 
a decree for possession without radeeming tha 
mortgage, [ibid.) $ 

sachmiput -Singh v. The Land Mortgage Ba 
of India, 14°C. 464; 11 Ind. Jur. 414; 7 eset 
(x. 8.) 309, affirmed. — : 

Appeal against a decree of the 
District Judge, 24-Perganas, dated the 
9th of December 1921, affirming that of 
the Subordinrte Judge, Second Court of 
that District, dated the 6th of April 1920. 

Messrs. If. D. Bose, T. Chatterjee and 
Babu Sarat Chandra Khan, for the Ap- 
pellant. í 


. Mr. S. R. Das, Advocate-General, Mr. 
5. N. Bannerjee and Babus Jitendra Nath 
Roy and Profulla Chandra Chakravarti 
for the Respondent. 4 


JUDGMENT.—The litigation, which 
has culminated in this appeal, relates to 
a property known as 20, Gorachand 
Road, Alipore, situate within the juvis- 
diction of the District Court of the 94. 
Perganas. The facts, out of Which it has 
arisen, may be briefly stated. 

The property in question belonged to 
a Hindu lady named Sushila Sundari 
Chowdhurani, who appears io have been 
in financial straits in the year 1909 and to 
of monéy 
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from an attorney named Mohini Mohan 
Chatterjee. One of these promissory-notes 
for Rs. 4,000 was endorsed . by Mohini 
Mohan in favour of the plaintiff, the pre- 
sent appellant Rukmini Kanta Chakra 
varti, who brought a suit on it in the Ori- 
ginal Sideof the High Court and obtained 
a deeree. The decree was transferred to 
Alipore and the plafntiff executed it, at- 
tached the disputed preperty, and pur- 
chased it at auction-sale on the 12th 
August 1915. The sale was in due course 
confirmed on thé 30th: March 1916, and 
the plaintiff obtained delivery of posses- 
sion on the 9th April 1918. 


In the meanwhile, however, nearly. 
seven years previous to this, viz., on the 
4th August 1911, Sushila Sundari had 
mortgaged the property in suit to the de- 
fendant, now respondent Baldeo Das _ 
Binani, for à sum of Rs. 18,000 and as she 
failed to pay within the time’ stipulated, 
Baldeo Das brought a suit against her in 
the year 1913 and obtained a preliminary 
decree on the 10th January 1916 followed 
by a final decree which was passed on the 
2nd July 1917. It appears, however, that 
in the interval between the passing of the 
preliminary and the final decrees Sushila 
Sundari had died on the 22nd April 1916, 
i. e., some fifteen months before the mak- 
ing of the final decree; the mortgagee 
being apparently unaware of her death. 
Notwithstanding this the mortgagee put 
his decree into execution, purchased the 
property on the 12th June 1918, and on 
the 26th August 1918 was put into posses- 
sion by the Court ousting the plaintiff, 
who thereupon instituted the present suit 
td recover possession of the property from 
the mortgagee. 


Before the Trial Court some of the facts 
were disputed and issues were framed in-: 
ter alia as to the genuineness and validity 
of the plaintiff's decree and purchase, and 
of the défendants' mortgage. The Sub- 
ordinate Judge found that both transac- 
tions were valid and genuine. He held, 
however, that the omission to bring the 
legal representatives of Sushila Sundari 
on the reeord rendered the mortgage-sale 
void and inoperative.as against them, and 
that as the plaintiff had purchased the 
interest of Sushila in the disputed 
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property on the 12th August 1915, the i 


mortgage-sale held on the 12th June 
1918 did not ‘atfect the interest of the 
plaintiff. He then went on to consider 
whether the plaintiffs interest in the 
property was subject .to the defendant's 
mortgage lien, and relying mainly on 
the case of Lachmiput Singh v. The Land 
Mortgage Bank of India (1) held that the 
plaintiff could ntt get possession witk- 
out redeeming the mortgage-debt, and 
that, ashe had declinegl-to exercise his 
right of redemption the suit failed. 

Gn appeal by.the plaintiff the learned 
District Judge relying upon the same 


authority affirmed the decision of the.. 
the: 


Subordinate Judge holding that 
mortgage-decree and the sale thereunder 
were nullities, but that, as the mortgage 
lien of the defendant was still subsisting, 
the plaintiff was not entitled to get 
possession of the disputed property with- 
out paying off the mortgage-debt. The 
-appeal was accordingly dismissed with 
costs. The plaintiff then filed this second 
appeal. 

The facts are not now in dispute, and 
the sole question for consideration is what 
the legal rights of the parties are. 
Learned Counsel for the appellant has 
challenged the conclusion arrived at in 
the Courts below upon various grounds. 
In the first place he raised the question, 
whether the deed in question (Exhibit B) 
is an English mortgage at all ‘We do 
not think having regard to the terms of 
that document that.there is really, any 
room for contention. The three essentials 
of an English mortgage are— | 

(1) That the mortgagor binds himself 
n re-pay the mortgage-money on a certain 


ay: . 

(2) That the property mortgaged is 
Ki E absolutely to the mortgagee: 
and 


(3) That such absolute transfer is made , 


subject to a proviso that the mortgagee 
will re-convey the property to the mort- 
gagor upon payment by him of the mort- 
gage-money on the day on which the 
mortgagor bound himself to ,re-pay the 
same, 

All these essentials are to be found in 
the defendant's mortgage-deed so that 
there can. be little doubt that it has 
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Act of possession 


: words a covenant for possession, 


been rightly held to be an English 
mortgage. 

It was next argued, however, that, even 
assuming it tobe an English mortgage, 
or mortgage in English ‘form, the 
plaintiffs claim to possession on the 
basis thereof is untenable inasmuch as 
there is à material difference between a 
mortgage in English form, as it obtains 
in England, and an English mortgage as 
defined in section 58 (e) of the Transfer 
of Property Act, the mortgagee in 
England being entitled to immediate 
possession of the mortgaged property 
unless there is a special covenant, 
excluding or suspending.such right, 
whereas in India there is no mention in 
section 58 ofthe Transfer of Property 
of the, mortgagee 
immediately upon execution of the deed, 
andan English mortgagee in this country 
is it is argued, entitled to possession 
only undera special covenant for such 
possession. In the present case there 
was no such covenant. "Therefore it is 
urged the possession of the defendant is 
wrongful, and the plaintiff is entitled to 
have him ousted and to get possession 
of the property. 

We do not think there is any substance 
in this argument. Though the deed in 
question does not contain in so many 
it is 
plain that it gave a right of entry, and 
that that right could be exercised at any 
time. The fact that the morigagee 
obtained possession by proceedings, 
which subsequently proved to be a 
nullity, cannot we think stand in’ 
his way. h 

It is then contended that, even assum- 
ing the mortgage to: be an English 
mortgage with a covenant for entry, 
still having regard to the provisions of 
O. II, r. 2 and section 11 of the Code of 
Civil Procedure, the defendant not 
having elected to put his right to litiga- 
tionin the fnortgage suit, the mortgage 
merged in the preliminary decree, 
which subsequently abated, with the 
result that the mortgagee lost the right, 
if he ever had it, and that there is now 
nothing left to redeem. Admittedly he 
entered into possession by virtue of Bis ` 
purchase at the mortgage-sale, and, as 


< 
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that sale fails; he must, it is argued, be 
regarded as a mere trespasser. The 
mortgage-deed in fact becomes a mere 
scrap of paper which cannot be, en- 
forced and is valueless for all practical 
purposes. 

We do not think this contention is 
well-founded. The mere fact that a 
judgment had been obtained on the 
mortgage could not operate to extinguish 


` the debt, and the mortgage-debt must, 


.now fallen through, the m: 
.entitled to obtain an unconditional decree . 


we think, be held to continue as a lien 
until it has been satisfied. The suit no 
doubt failed, but that cannot debar the 
mortgagee ‘from falling back on his 


subsisting right ünder „the mortgage- : o 


deed, and, the fact that he came- into 
possession not in the exercise of that 
right but if some other way, cannot alter 
the position. He had undoubtedly a 
right of entry under the deed, and is now 
in -de facto possession. The plaintiff in 
order to succeed must succeed by virtue 
of his own right. 

In our opinion the Courts below have 
rightly decided the question of law 
involved, and we'are not prepared to 
hold that the case of  Lachmiput 
Singh v. The Land Mortgage Bank of 


> India (1), upon which they have relied, 


was wrongly decided. The following 
passage which oceurs in the judgment in 
that case is to the point and may be 
quoted. 

“Upon these considerations we hold 
that the mortgagees are now entitled 
notwithstanding the decree and sale to 
insist upon the covenant of entry into 
possession stipulated in the mortgage- 
deed. They might have enforced such a 
covenant by suit in Court. But it does 
not follow that, because such a suit was 
not brought and the mortgagees entered 
into possession undera sale which has 
mortgagor is 
for possession without. redeeming the 
property." 

-So.in the same way here it does not 
follow because the mortgagee did not 
choose to litigate upon his right of entry 
in the mortgage suit, he is thereby 


tlebarred front “falling back upon ethe 


7 Ind. Dec. (x. 8) 


JO 
in 


P 


14 C. 461; 1] Ind, Jur, 414 
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rights conferred . upon him “under the 


mortgage-deed, and from retaining 
possession of the property until such 
time as his mortgage-debt has been 
satisfied. 

It is true that in the case referred to 
above there was an express. covenant 
ofentry in the mertgage-deed, but that 
does not materially alter the position, 
since by implication the mortgage-deed 
in suit included such a covenant. 

Finally it is*urged on behalf of the 
appellant that the Courts below have 
been influenced by a false sense: of 
sympathy with the mortgagee, that this 
ought not to be allowed to weigh at all 
in “the decision of the case, inasmuch 
as the point involved is purely one of 
law, and that the equities, so far from 
being on the side of the mortgagee, are 
against him having regard to the 
careless manner in which the mortgage 


‘suit was conducted. 


We are not favourably impressed by 
this argument. Looked ‘at apart frem 


the legal aspect of the matter, we think 


that there can be no doubt ‘that the 
equities are entirely on the side of the 
defendant, and the persistent manner in 
which the plaintiff has ‘pressed his claim 


Seems to us to be questionable to say the 


least. The property in suit appears to 
have been valued in the Trial Court (vide 
judgment of the Subordinate Judge) at 
Rs. 4.000, and in the year 1911 it wes 
considered suffciently valuable to justify 
the advance of a sum of Rs. 18,000 on the 
security thereof. The plaintiff seeks to 
obtain possession of this property for the 
wholly inadequate price of Rs. 500; and 
that notwithstanding the fact that the 
sale certificate clearly stated that the sale 
was subject to the mortgage lien. The 
plaintiff declined to- exercise his. ‘right 
of redemption, and it is plain that he bas 


througlfout been trading upon thé acci- 


dental circumstance that the represen- 
tatives of Sushila Sundari were not 
brought on the record in the mortgage 
suit with the legal consequences (fatal, 
as he no*doubt hoped, to the mortgagee) 
which that omission involved. There 
are certainly no merits in the plaintiff's 
case, and he is deserving of ` no Sym. 
pathy. 


Yol. 81] - 
SHIAM SUNDER RAM 7. RAM HET. 
- In the result-the. appeal fails and.must 
beg dismisssed with costs, and the decree 
ofthe District Judge affirmed. 
K. 8, D. Appeal dismissed. 





ALLAHABAD HIGH COURT. 
CrvinL Revision No. lo or 1924. 
. May 1, 1924. 

. Present:—Mr. Justice Dalal. 
SHIAM.SUNDER RAM AND ANOTHER-— 
Derren DantTs— APPLICANTS 

versus. aé 
RAM HET AND.OrHERS—PLAINTIFFS— 
OPPOSITE PARTY. 


Provincial Small Cause Courts Act (LX of 1887), 


Sch. LI, Art. 85 (ii)—Crops, dispute as to ownership 
of —Trustee in possession—Removal of crops—Swit 
to recover price —Jurisdiction. 

A dispute having arisen between two persons 
about the ownership of certain standing crops, 
they were cut. and placed in the custody of a 
trustee pending decision as to ownership. Before 
aay d»cision could be arrived at defendant took 
away thecrops from the trustee. Plaintiff there- 
upoa brought a suit in the Court of Small Causes 
for recovery of the price of the crops : 

Held, that the defendant could not have been 
‘charged of the offence of theft because he acted 
under a claim to property and the suit was, there- 
fors, cognizable by a Court of Small Causes. 

Civil revision from-an order of the 
Small Cause Court Judge, Deoria, dated 
the 30th of November 1923. 

Mr. S. C. Das, for the Applicants. 

Mr. Sankar Saran, for the Opposite 
Party. 

JOUDGMEN T.—One point of law has 
been pressed here in this application for 
revision from an order of a Court of Small 
Causes. There was a dispute between 
two. persons as to the ownership of 
cértain standing crops. So the crops 
were cut and placed in the custody ofa 
trustee until the matter of ownership may 
be decided by a Court. Before any de- 
cision could be arrived at, the defendant 
took away the crops from the trustee. 
The plaintiff, therefore, sued the defen- 
dant for the price of the crops in the 

: Court of Small Causes. 

It is argued. here that that Court had 
no jurisdiction because Art. 35 (4i) of the 
Second Schedule provides that what. is 


exempted from the jurisdiction of the- 


e 
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Small Cause Court. is a suit for com- 
pensation for an act, which is or would 
be, but for the exception of the Indian 
Penal Code, an offence punishable under 
Chapter XVII of that Code. What is meant 
by the contention is that the defendant 
was guilty of theft and, therefore, the 
Court of Small Causes had‘ no jurisdic- 
tion. There is a conflict of authority in 
this Court as to the interpretation of this 
particular Article [see Kunwarpal v. 
Bakhshi Madan Mohan (1) and Dukha 
v. Dhanni Misir(2)| No difficulty, how- 
ever, arises in the present case. The 
defendant could not have: Deen- charged 
of an offence of theft, becamdfse he acted 
under a claim to property. The owner- 
ship was doubtful and that 4s why the 
crops were handed over to a trustee. 


Neither party, therefore, can be charged 


with theft for the removal of the’ crops. 
Before the suit was instituted in the lower 
Court the matter had not been decided. 
]t had to be investigated by the Court 
and decision arrived at as to whether the 
plaintiff was the owner of the crops or 
the defendant. In such a case no cri- 
minal offenee was committed by the 
defendant and the lower Court had juris- 
diction. 

I dismisse this application with costs. 

K. S. D. Application dismissed. 


_(1) 71 Ind; Cas, 645; 21 A. L, J. 215; (1923) A.T- 


R. (A.) 428. : ol 9 
(2) 73 Ind. Cas. 956; 21 A. L. J. 3571; (1923) A.I. 


R. AJ) 543. 


CALGUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 664 
or 1922. 

May 12, 1924. 
Presei.t:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Chakravarti. 
BHABATARAN CHATTOPADHYA AND 
ON HIS DEATH HIS MINOR HEIRS AND LEGAL 
REPRESENTATIVES KAMALAPATI | 

GHATTOPADHYA AND OTHERS— 

PLAINTIFFS—APPELLANTS 
versus 

Sreemuty DURGESHNANDINI 
e DEBI. wire or RAKHAHARI * 

BANDOPADHYA-—DEFENDANT— . 

^ e RESPONDENT. E 

Civil Procedure Code (Act V of 1908), s. 66 (2) 
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0. XXI, r. 85—Sale in execution—Joint purchases 
—Deposit money, payment of, in proportionate 
shares—-Purchase-money, balance af— Payment by 
one only—Sale certificate in respect of whole 
property issued to person making payment—Co- 
purchaser, suit by, to . recover proportionate 
share. 

Plaintiff and defendant applied to purchase 
certain property at an execution-sale. Their 
application provided that six annas of the pur- 
chas»-money would be, paid by the plaintiff and 
the balance by the defendant and that thay would 
get. proportionats shares in the property. A 
deposit of 24 per cent. was made by: them in 
this proportion, but the balance of the purchase- 
money was paid by the defendant alone to 
whom the sale certificate was issued in respect 
of the whole property. Plaintiff thea sued to 
recover his propartionate share: 

Held, (1) that as th» purchas3 was mads joint- 
ly by tha plaintiff and the dsfondant the Ex-cut- 
ing, Court had*no jurisdiction to grant th sala 
certificat» to the defendant alone ; lp. 1030, col. 2.] 

(2) that the plaintiff was, therefore, entitlod to 
a six-annas share in the property. [ibid.] 


. Appeal against a decree of the Addi- 
tional Subordinate Judge, Burdwan, 
dated the 19th of November 1921, modi- 
fying that of the Munsif, First Court, 
Katwa, dated the 315t of March 1990. 

Babu Prokash Chandra Mazumdar, for 
the Appellants. 

Babu Mahesh Chandra Banerjee, for the 
Respondent. 


JUDGMENT '.— This is an appeal bg 


the plaintiffs against a decision of the. 


Additional Subordinate Judge of Bur- 
dwan, modifying a decision of the First 
Munsif of Katwa. The facts are as 
follows. The original plaintiff and the 
defendant on the 10th of September 
1918 applied to purchase certain pro- 
perty at an execution-sale. Their appli- 
cation provided that six annas of the pur- 
chase price was to be paid by the ori- 
ginal plaintiff and that in proportion the 
property was to belong to him and that 
the balance ofthe purchase-money should 
bs paid by the defendant and that a 
share of the property, namely, 10 annas 
should belong to her A deposit of 
twenty five percent. of the price was 
made, this was paid by the original 
plaintiff and by the defendant in the 
proportions which I have already men- 
tioded. When the time, within which 
the balance of the purchase money was 
to be paid came the original: plaintiff 
were unahie or unwilling to pay his 
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. 


six annas share of the balance of the 
purchase consideration and accordingly 
the defendant alone put in the balance 
of the purchase-money. The Execut- 
ing Court issued a såle certificate to 
the defendant alo as the purchaser 
of the whole of the property. In the 
result the original plaintiff commenced 
this suit claiming to be entitled to 
six annas'share eof the property and ‘to 
other reliefs. The suit was brought 
immediately after the issue of the sale 
certificate in the sole name of the defen- 
dant and therefore there was no leches 
or acquiescence by the original plain- 
tiff in the position. The Mursif gave 
the plaintiffs who are the heirs and legal 
representatives of the original plaintiff a 
Gcceree for a six pice share of the pro- 


‘peity, this representing his six annas 


of the 25 per cent. deposit. But. the 
lower Appellate Court has dismissed 
the entire suit for the reasons stated 
in the judgment. Hence this appeal to 
us. 

Now it seems to us that, under the pro- 
visions of O. XXI as the purchase 
was made jointly by the original plaint- 
iff and the defendant, the Executing 
Court had no, jurisdiction to grant the 
sale certificate to the defendant alone. 
When the balance of the purchase price 
was paid by the defendant it seems to 
us that that payment was mede within 


the terms of O. XXI, r. £5, on 
behalf of the purchasers, that is to 


say, on behalf of both the original plaint- 
iff and the defendant and itseems to us 
to follow from this that the plaint- 
iffs are’ entitled to the relief which 
they now claim, namely, a declaration 
that they are entitled to a six annas 
share in the property. But it is urged 
before us on behalf of the respondent 
that, having regard to the teims of the 
contract whereby the purchase-rcney 
was to be contributed in certain chares,. 
it is inequitable that we should make 
eny declaration in favcur of the plain- 
tiffs. Seccndly, it is said that accord- 
ing to the findings of koth tre Ccvrts 
below the oriigiral plaintiff when the 
time came io pay the halence of the 
purchase price refused to pay and in 


. effect’ repudiated the contract.-.We do. 


' 
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not think that what happened when the 
time came to pay the- balance of the 
purchase consideration amounted in this 
case to a repudiation of the contract, 
I can understand a case where there 
has been delay in making the claim 


when à purchaser in the position of 


the original plesntiff must be debarred 
from succeeding inthe suit on the ground 
that he had acquiesced, in the property 
being made over to the “defendant. But 
‘this is not the case. 

The reliance is placed upon section 
66 of the Code of Civil Procedure and 
on section 115 of the Indian Evidence 
Act. If one reads section 66 of the 
Code of Civil Procedure I think that it 
will be clear that that section has no 
application to the case because there has 
been no consent of the purchaser as 

rovided by clause (2) of section 66. 

hen so far as section 115 of the Indian 
Evidence Act is concerned, it is difficult 
to say how there -has been estoppel in 
this case and indeed the estoppel which 
the lower Appellate Court purported to 
find is not such as to bring the matter 
within the provisions of section 115 of 
the Evidence Act.. 

The result is that the appeal succeeds 
and we declare that the plaintifis are 
entitled to a six annas share in the pro- 
perty and to possession thereof. There 
will be a liberty to the defendant to 
withdraw the amount of the purchase- 
money which has been deposited by 
the plaintiffs in Court. 

There will be no order as to costs 
in any Court in the circumstances. . 


K. 8. D. Appeal allowed, 


\ 
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MADRAS HIGH COURT, 
Snuooxp Cryin APPEAL No, 317 or 1918. 
January 31, 1924. 

Present: —Mv. Justice Phillips and 
Mr. Justizs O lzers. 

M AYANDI S ERVAI--DzrEN DANT 
No. 10—APPELLANT 

versus : 
SANTHANAM SERV AI AND OTHERS.— 
PrAINTIFFS AND Darenpints Nos. 1 to 5, 
lito 13 AND 15 ro 22 AND Lzaan REPRE- 
SENTATIVZ3 OF THE DECEASED DEFENDANTS 
" Nos. 4 AND 21— RESPONDENTS. 

Service inam lan:s — Xa. J'ranchisement-—-Sepur aie 
or joint family property — Hindu. Law- Separate 
mroperty—Converiion into joint family property-— 
Intention. 

Ths sorvic2 inim lands, enfranchised in tha 
nm of oas mambar o? a joint funily, are his 


ssparata proparzy and not the property of the joint 
family. : 
Musti Venkata Jagannadha Sarma v. Musti 


Vezrabhadrayye, 601 Ind. Cas. 667; 44 M. 643; 41 
M. L. J. 1; 34 C. L, J. 16; 14 L. W. 59; (1921. M. W. 
N. 401; 30 M. L. T. 14; 26 C. W. N. 302; (1922) A. 
L R. (P. Q.) 96; 48 I. A. 944 (B.C), followed. 

Under th Hindu Law the conversion of saparate 
property into joint family property by the process 
of throwing it into th» confmon stock, pre-supposes 
a consciousness on ths part of th2 separate owner 
thus the proparty is his separate property and a 
cloar intention to waive his s2parata rights. 
Lp. 1232, col. 1.] 

Mayne's Hindu Law, section 278, relied on. 


“Second appeal against a decree of the 
Court of the Temporary Subordinate 
Judge, Madura, in Appeal Suit No. 6 of 
1918, preferred against a decree of the 
Court of the Principal District Munsif, 
Madura, in Original Suit No. 148 of 1912.. 

Mr. K. Rajah Iyer, for the Appellant. 

Mr. C. V. Ananta Krishna Iyer, tor 
the Respondents. 

This second appeal coming on for hear 


ing on the 14th March 1923, and having 


been seb down for being ' spoken to 
on the 16th March 1923, the. Court 
(Ayling and Odgers, JJ.,) delivered the 
following . 

JUDGMENT.—In this appeal we are 
concerned only with plaint items 3 
and 4 which consist of Nattamai service 
lands enfranchised in 1906 in the name 
of the third defendant. _The lower 
Appellate Court, acting? in actordanee 
with rulings which at the time of its 
decision were held to emkody the Jaw 
governing the case, has decided that th. 
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title to. these properties vested not in 
the:third defendant alone. but in the 
joint family of which at the time of 
enfranchisement he was a member. In 
view ofthe.decision of the Privy Council 
in Musti Venkata Jagannadha v. Musti 
Veerabhadrayya (1) it must now be 
held that these lands. were after en- 
franchisement the separate property of 
the third defendant. It would seem to 
follow from this that the present suit 
'should be dismissed as regards these 
lands. But. Mr. Ananthakrishna Ayyar, 
who represents the.plaintiffs before us, 
has ‘raised. another point. He contends 
that, although the lands must be treated 
as the. separate property of the 3rd de- 
fendant.afttr enfranchisement, yet. the 
_ third defendant. threw: them into the 
''eommon stock and allowed them to be 
treated as joint family lands, so that 
they -became,.in fact, joint family lands 
- (vide Mayne's Hindu Law, section 278). 
‘In support of this contention he refers 
to certain findings of the District Munsif 
< contained: in paragraph 15 of the latter’s 
‘judgment. This plea was not made the 
subject of an issue, and as. it has not 
Been considered by the lower Appel ate 
. Court; we should be disinclined. to allow 

it to.be raised at this stage of the case; 
.but we think that in view of the revolu- 
tion in the idea of the effect of enfran- 
.chisement which is involved in the recent 
|Privy Council decision, we should, in 
fairness, allow the plaintiffs to raise the 
*point which they may, not unnaturally, 
have’ disregarded as’ immaterial and 
"uhnecéssary in view of the. conception 
of the law prevailing at the time when 
they launched their plaint. In calling 
for a finding we may point out that the 
conversion of separate property into joint 
family property by the process of throw- 
ing it into the common stock, seems to 
pre-suppose a consciousness on the part 
of the separate owner that the property 
is his separate property and an intention 
which. Mr. Mayne refers to in the passage 
above cited asa clearintention to waive 
his separate rights. Mr. Ananthakrishna 


. B . 

(1) 61 Ind. Cas. 667; 44 M. 643; 4L M. L. J. 1; 34 
Q. Jo. J. 16; 14 L. W. 59; (1921) M. W. N. 403; 20 
M. L. T. 14; 6 C. W, N. 302; (1922) A. 1. R. (P. C) 
96; 48 L-A: 244 (P. C.). 
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.being his separate property, 


[god 


Ayyar. alleges that the third: defendant 
possessed this consciousness and. intention 
and refers us to. the allegation: in: his 
written statement that the items belong 
exclusively.’ to: the third. defendant: 
Whether it: is. so- or. not. would be: g 
question of fact'to Se determined by. the 
lower Appellate Court. e - 

With these remarks we must: call. for 
a finding from (the. Permanent Subordi- 
nate Court, Madura,. on. the followirg 
issue:—‘ Did the third-defendant convert’ 
his separate property in items: 3 and 4 
into joint family property: by throwing . 
it into the common. stock. after: enfren- 
chisement? " Evidence: may“ be: let; in 
by bothsides. Finding will ke returned 
by the. 9th ofJuly 1928. Seven:days will 
be allowed for objections. : : 

In compliance with the order contain- 
ed in the above judgment the Permanent 
Subordinate Judge of. Madura: sunmitted 
the following l 

FINDING.—[After discussing evi- 
dence the learned Subordinate Judge 
concluded as follows :—] 

“Thus om the evidence adduced in 
the case, I: am inclined. to hold.that after 
the enfranchisement the third defendant 


‘allowed the. Manibham lands. also to le 


treated. and enjoyed, as. was: done before, 
only'as joint family: properties along with 
other lands of the: family; and that it 
cannot be. said that he had until after 
the dispute arose between:the parties & ' 
consciousness of their being his separate 
and exclusive properties; .It, therefore; 
follows that of the two elements that 
should.existin order to convert separate 
property into joint family property Fy 
the process of throwing it into the 
common stock, I should think that in 
the present case, while one of the ele- 
ments, viz, a clear intention to waive 
his separate rights, exists, the other 
element, viz., a eonsciousness of the same 
dees not 
exist.” 





This second appeal coming on for 
final hearing after the return of the find- 
ing of the Court of the Subordinete 
Judge of Madura upon the issue referred 
by this Court for trial, the Court deliver- 
ed the following : 
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JUDGMENT.—In view of the remand 
order. which held.that both consciousness: 
and.intention must be found, the find- 
ing that.the former is wanting is. in 
. appellant's favour. It, being a finding 


of fact, must be accepted, and the second . 


appeal is-allowgd with costs. 
WNW Appeal allowed: 





! 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL APPEALS Nos. 238 AND 

239 or 1923. 

August 1, 1924. 
Present:—My. Pullan, A. J.C. 
MAJID HUSAIN AND ANOTHER--- 

- DBFENDANTS—À PPRLLANTS 
versus i 
Musammat SAFDARI BEGAM AND 
ANOTHER—PLAINTIFFS— RESPONDENTS. 

Second appeal-Custom, question of—Muham- 
malan Law —- Custom —- Succession. —- Inherit- 
ance — Exclusion, of daughters — Wajib-ul-arz, 
evi lentiary: value of-—Cusiom observed for 100 years 
—"[mmszirial", meaning of--single instance, 
whzthzr su ficient to-defeat custom--Custom of in- 
heritance, füm.ly or local, 

. A question of custom is ons of mixed facts 
and law and can bà entertained in second appeal. 
[p. 1034, col 1.) 5. 

Munna Lal v.-Jai Indar Bahadur, 76 Ind. Cas. 
114; 23 O. O. 386; (1924) A. I. R. (0) 157, relied 
upon. i ; 

An entry ino wajib-ul-arz excluding daughters 
from inheritauce affords very strong evideace of 

.the existence of th» custom especially when 
it is corroborated by entriss in ths khewat 
which show that for four ganerations at least the 
custom has béen observed in th» ‘family and 
that daughters have raczived. no share 
inheritance. [p. 1034, col. 2.] 

Lekhraj Kuar v. Mahpal Singh, 5 U. 141 6 C. 
L. R. 595; 7.1 A. 63; 4 Sar. P. C. J. 93; 3 Buth. 
P. C. d. 704; Ratique and Jackson's P. C. No. 61; 
4 Ind. Jur. 423; 21nd. Dec. (w.s) 1081 (P.C, 
Baigobinl v. Badri Prasad, 74 Ind. Cas. 449; 26 
O. 0.217; (1923) A.I. R. (P. C.) 70; 21 A. L.J. 
5.8 9O.& A. L. R. 531; 45 M. L. oJ. 289; 45 A. 
1137,38 ©. L. J. 302; (1023). M. W. N. 799; 33 M. L. 
T. 317; 10 O.L. J. 368; 50 L A. 126 (P. C.) and 
Biswa Nath Sinzh.v. Jujal Kishore, 73 Ind. Cas. 
244; 26 O. C. 228; (1923) A. L. R. (P. C) 90; 13 L. 
W.88; 45 M. L.J. 215; 90. & A. L. R. 563; 
(1.23) M. W. N. 629; 38 C. L. J. 299; 33 M. L. T. 
209; 10 O. L. J. 379; 28 C, W. N. 790; 50.1. A. 179 

. (P. C), referred to, . 
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The word’ "immemorial" merely means beyond 
human memory and a custom which is proved 
to extend for a hundred years may very well be 
called immemorial. [p. 1034, col. 2. 

A custom established by a wajib-ul-arz and 
borne out by an unbroken series of instances in 
a family throughout the long period for which 
the family history is known cannot be defeated 


bya single instance showing a divergence from 
that custom. [ibid.] 

Ekradeshwar Singh v. Janeshwari Babuasin, 25 
Ind. Cas: 417; 42 C. 582; 18 C. W. N. 1219; 97 M. 
L, J. 373; 16 M. L. T. 382; 1L. W. 863; (1914) M. 
W. N. 807; 12 A. L. J. 1217; 21 C. L. J. 9; 17 Bom. 
L. R. 18; 41 I. A. 275 (P. CJ, referred to, 

A custom of inheritance. mifst appertain to a 
family and not to a locality. [p. 034, col. 2.] 


Second appeals against the decree of 
the. Additional  Subordinate Judge, 
Gonda, dated the 28th May 1923, in an 
appeal preferred against that of the 
Munsif, Tarabganj, dated the 6th Sep- 
tember 1922. 


Mr. Hyder Husain, for the Appellants. 
Mr. Wasi Hasan, for the Respondents. 

JUDGMENT.—These second appeals 
are preferred against an order of the Ad- 
ditional Subordinate Judge of Gonda 
on cross-appeals filed against the decision 
of Munsi£of Tarabganj. The plaintiffs 
are Musammat Safdari Begam who sues 
for her share in a certain property accord- 
ing to Muhammadan Lawand Muhammad 
Nazir to whom she has sold half her 
claim. The defendants are a minor 
brother and uncle of the: first . plaintiff. 
It is admitted that under ordinary 
Muhammadan Law the first plaintiif is 
entitled to one-half of the estate left by 
her father. The mother, however, affected 
mutation in the name of the son only, 
and the latter under the guardianship of 
his uncle contested the claim on the 
ground that there is a family custom by 
which daughters do not succeed. The 
Court of ‘first instance dismissed the ' 
plaintiff's suit as to the property left by 
her father but decreed her suit in res- 
pect ofa small portion of the property 
which she was entitled to inherit from 
her mother. On appeal by-both parties 
tke lower Appellate Court decreed plaint- 
iffs suit in toto. The only question’ for 
decision. is whether the defendants made 
out their case forthe existence of a family 
custom excluding daughters from in- 
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heritance. [t has been argued by the 
respondents that no. question of law is 
involved in. this appeal but with this 
view I cannot agree. Tt has. been held by 
this Court in a decision reported in 
Munna Lal v. Jei Indar Bahadur (1) 
that a question of custom is one of mixed 
facts and law, andI find in the present 
case that the Subordinate Judge has 
based his decision on two points of law. 
First he has disputed the validity of the 
evidenceofa Record of Rights, and second- 
ly, he has held ,that a hundred years is 
nota sufficiently long time to establish a 
custom. I am, therefore, satisfied that 


this Court has ‘jurisdiction to hear this: 


suit on a second appeal. The Record, of 
Rights was drawn up in this village in or 
about the year 1873 and was attested by 
Zahid Ali the plaintiffs grand-father and 
numerous other co-sharers in the village. 
The relevant portion of the wajib-ul-arz 
“is quoted in the judgment of the Court 
of first instance and its meaning is not 
in dispute. Itclearly states that there is 
a custom by which a daughter will be 
excluded from inheritance to the estate of 
her father by her full brothers but not by 
brothers who are born of another mother. 
The value of an entry in the wajib-ul-arz 
has been discussed in numerous rulings 
of the Privy Council and from the case 
reported in Lekhraj Kuar v. Mahal 
Singh (2) until the present day the evi- 
dence of a wajib-ul-arz has been accept- 
éd as being very strong evidence and'in 
the cases reported in Balgobind v. Badri 
Prasad (8) and Biswa Nath Singh v. 
Jugal Kishore (4) appeals have been 
. allowed against the decisions of this 


oun Ind. Cas. 774; 26 O. C. 386; (1924) - A LR. 
) 

(2) 50.741; 6 C. L. R. 503; 7 T. A, 63; 4 Sar. 

* C. d. 93; 3 Suth. P. C. J. 701; Rafique and I 
P. C. No. 61; 4Ind. Jur. 423; 2 Ind. Doe. (x. 8.) 
1081 (P. C.). 

(3) 74 Ind. Cas. 449; 26 O. O.217; (1923) A. I 
R. (P. O.) 70; 21 A. L. J. 578; 9 O0. & A. L. R. 531; 
45 M. L. J. 233; 45 A. 413; 38 O. L. J.. 302; (1923) 
M. W. N. 799; 33 M, ;L. T. $17; 100. L. J. 333; 50 
I. A. 193 (P. Ò). 

(4) 73 lad. Cas. 241; 260 O. I 
R. fP. C.) 90; 18 L. W. 88; 45 M. L. J. 215; 9 
O. & A.L. R. 563; (1923) M. W.*N. 620; 48 C. L 
J. 299; 33 M. L. T. '989; 100. L.J.379; 98 C. 
N.. 799; 90 IL. A. in. 6). 


223; (1923) A.I 
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Court beéause of the great reliance plac- 
ed by their Lordships on the wajib-ul-are 
in each ease. The presentis not a case 
in which there is no corroborative eyi- 
dence to support the wajib-ul-arz ; on the 
other hand it is clearly proved y the 
entries in the khewat that for four gene- 
rations at least the custom has "been 
observed . in this family and that 
daughters haverefeived no share in the 
inheritance. I cannot follow the lower 
Appellate Cowrt in his view as to the tinte 
necessary to establish a custom. The 
word “immemorial” merely means beyond 
human memory and a custom, which is 
proved to extend for a hundred years 
may very well be called immemorial. 
This is not a case where an attempt is 
made by a few modern instances to estab- 
lish a custom, but a case where custom 
already ‘established by the wajib-ul-arz 
of a village is borne out by an unbroken 
series of instances in this family through- 
out the whole period for which the family 
history -is known. All that the other 
side can prove is that’ in another family 
also descended from persons who signed 
this wajib-ul-arz there has been a diver- 
gence from the custom. In that instance 
one Muhammad Bagar died childless and 
was succeeded by his widow and subse- 

quently there was a case between the 
son and daughter which was compromis- 
ed and a share given to the daughter. 
The authority of their Lordships of the 
Privy Council in the ruling reported in 
Ekradeshwar Singh v. Janeshwari Babua- 
sin (5) is sufficient to establish that a 
custora cannot be defeated by a single 
instance, and this is not even an instance 
taken .from the family in suit. The res- 
pondent has suggested that a custom, if 
any, should be regarded as a local custom 
and not ne appertaining to the family. 
But there is no support for this view, and 
a custom of inheritance must appertain to 
a family and not tea locality. There is 
nothing in the evidence which, in my 
opinion, rebuts the very strong proof 
given by the appellants for the existence 
of a ‘family custom excluding the 


(5) 25 Ind. Cas. 417; 420.582; 18 G. WAN, 
1219; 97 M. L. J. 373; 16 M. L. T. 382; 1 L. W. 863: 


W. . (1914) M. W. N. 807; 12 A. L. J. 1217; 21 C. L. J. 9; 


17 Bom. L. R. 18; 4L I. A. 275 (BOX uu 


vtt pe, 
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daughters from inheritance. On the 


‘other hand 1 am of opinion that the plaint- 
iff made out her case to inherit the pro- 
perty left by her mother. There is no 
family custom excluding the mother 
from her share adording to Muham- 
madan Law, and the mere fact that the 
mother effected mutation in the name of 
her son cloes not prove that she gave up 
her claim to the family property. It is 
admitted that there is no custom prevent- 
ing a daughter from inheriting from her 
mother, and I am of opinion, therefore, 
that the Court of first instance was right 
in hoth parts of the case. I have not 
referred to the judgment reported in 


Rant Rayhubans Kuar v. Hasnmat Ali’ 


(8) because I cannot trace anv parallel 
between a case such as that before me, 
and one in which an attempt was made 
toestablish a custom altogether repug- 
nant to Muhammadan Law on the basis 
of a wajib-ul-arz only. 

I allow the Appeal No. 238 of 1923 and 
dismiss the Appeal No. 239 each with 
costs. J set aside the order of the lower 
Court in so far as it interferes with the 
order of the Court of first instance and 
direct that that order be restored. 

G. H. Appeal No. 238 allowed; 


Appeal No. 239 dismissed. 
(6) 7 O. C. 78. 


PATNA HIGH COURT. 
LETTERS PATENT APPEAL No. 65 or 1923. 
April 10, 1924. 
Present:—Sir Dawson Miller, KT, 
Chief Justice, and Justice Sir B. K. 

x Mullick, KT. 
MAHABIR PRASAD CHAUDHURI— 
DEFENDANT—AÀPPELLAN'T 

` versus 
CHHEDI SINGH—PLAINTIFF AND 
Munshi TILAKDHARI AND ANOTHER— 
DzEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 19088), s. 11, O. 
IX,v. 18 —Ex parte decree—A pplication to sct aside 
dazcree. dismissal of—-Subseyuent suit for sein] 
asid2 desree— Earlier proszedings, whether ros 
judicata, 7 

Procerdings under O. IX, r. 13 of the Civil Pro- 
cedure Code act as res judicata in a subsequent 
suit seeking to set aside the ex parte decree. 

* 


.[p. 1037, col 1] 7 
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Jangal Chaudhry v. Laljit Pasban, 60 Ind. Cas. 
125 6 P. L.J. l; 1 P. L. T. 735; (1921) Pat. 3; 3 U. 
P. L. R. (Pat.) 1, followed. 

An ex parte decree having been passed against 
a person, he applied under O. IX, r. 13, of the 
Civil Proczdure Code, to set it aside on the ground 
that he had been wrongly informed by his 
Mukhtar of the date of hearing. This application 
was rejected, the Court finding that he knew the 
trus date perfectly welland defaulted purposely 
in order to harass the other party. He then 
instituted a suit to set aside the decree on 
ths ground of fraud alleging that the pairavi 
of the suit had been entrusted tohis Mukhtar, 
dsfendant No. 2, who in collusion with the 
daerse-holder, defendant No. 1, digi not fraudulently 
disclose the real date: 

Teld, (1) that th» real questionfwas whether the 
plaintiff was misinformed as to the date of the 
hearing; [p. 1037, col. 1.] ‘ 

(2) that this question having been the subject- 
matter of ths previous application was ves judicata 
and could not be re-agitated ina separate suit 
merely by saying that tho wrong information given 
was fraudulent. [p. 1036, col. 2.| 

Letters Patent Appeal. against a deci- 
sion of Mr. Justice Ross, in Second 
Appeal No. 719 of 1921. dated the 9th 
March, 1923. 

Mr. S. M. Tahir, K. B., and Mr. S. N. 
Rai, for the Appellant. 

Mr. Ram Prasad, tor the Respondents. 

JUDCMENT. 

Miler, C. J.—This is an appeal 
the Letters Patent from a 
decision of Mr. Justice Ross, dated the 
9th March, 1923. The suit was institut- 
ed by the plaintiff against the present 
appellant and a Mukhtar called Tilak- 
dhari Lal and athitd defendant, Lachmj 
Chaudhuri, apparently an uncle of the 
present defendant. Why the third de- 
fendant was added is not very clear. 
The object of the suit was to set aside 
& decree obtained by the appellant who 
was the first defendant in the suit against 
the plaintiff on the 15th May 1918. The 
decree was obtained ex parte against the 
plaintiff fora sum of money amounting 
to Rs. 483*0n a hand-note said to have 
been executed by the plaintiff in favour. 
of the present appellant. After the 
deeree was obtained an application was 
made under O. IX,r. 13 of the Code of 
Civil Procedure by the plaintiff asking . 
ta set aside ‘the decree on the ground 
that he had been wiongly informed, by 
his Muihtar, Tilakdhari Lal, of the date 
when the hearing of the case was to take 
place. His case in that ptoceeding under 
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‘O. IX was that, his. Mukhtar had, in- 
formed him that the trial would take 
place on the 17th May whereas in- fact it 
took place two days: earlier and that in 
consequence of this wrong information 
he was unable to be present and judg- 
ment was. accordingly given in his 
absence ex parte. In support-of that case 
he gave evidence himself on the appli- 
cation under O. IX, r. 18 and he also. 
called the Mukhtar. The Mukhtar de- 
posed that he. had informed the plaintif 


that the case was to be heard on the 17th. 


but his case broke down in cross-exami- 
nation ‘because he said that he had a 
diary and he kept these dates in his 
diary but hedailed to produce it. He 


also gave some evidence which-was in-. 


consistent with his first statement and 
which was to the effect that heinformed 
‘the plaintiff that the trial was to take 
place on the 17th May some two or 
three days earlier. The appellant's case, 
on the other hand, was that the plaintiff 
lived about two miles away from 
Begusarai where the trial took place, that 
. he used frequently to go there, he was 
often. in Court and he must have known 
of the day when the” trial was fixed; 
further that he was actually in the 
Court precincts with his Mukhtar on the 
day when the ex parte decree was given. 
The learned Munsit when that applica- 
tion.came before him entirely dishelieved 
the case put forward, that the plaintiff 
bad been misinformed about the, date 
ofthe trial He came to the conclusion 
that the plaintiff knew the true date per- 
fectly well but purposely defaulted in 
order to harass the appellant. 

Having failed to get the decree set 
aside the plaintiff instituted the present 
suit on the 17th February, 1919, seeking 
to have the decree set aside on the 
ground of fraud and the fraud he alleges 
-is this. He says in paragraph 3: “That 
the pairavi ofthe said suit was entrust- 
ed to the defendant 2nd party" that is 
the Mukhtar, and the suit there referred 
to isthe suitin which the decree was 
-granted. "It now appears that he in 
collusion with the defendant fist party 
didenot fraudulently disclose the real 
date, i.e, the 14th May, Which was the 
date actually fixed by the Court for filing 
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the. written statement. and that y 
view to defraud the plaintif he 
out that the 17th May, a wrong 


` was fixed for the suit.” Now the 


fraud alleged there is thatthe M1 
in collusion with the appellant wi 
informed him of the date of the t 
the suit. That is the whele of the 
and there is nothing more. He 
goes on and says. that the M: 
falsely deposed during his exami 
in the proceedings under O. IX ti 
plaintiff had’ come to him two 0! 
days before the 17th May and he 
upon ‘this as showing the fraud 
appellant and the Mukhtar and 
collusion with each other, 

Amongst other defences taken 
appellant as defendant in this 
was pleaded thatthe previous d 
under O. IX, r. 13 where the q 
was raised and decided wheth 
plaintiff had been misinformed 
judicata and. that, that question 
not again be agitated, in a st 
suit. The learned Munsif came 
conclusion that the matter was Te 
cata. Moreover, upon the merits 
case he accepted the appellant’s 
and he refused to believe the story 
` plaintiff and he dismissed the s 

Upon appeal the learned Subo 
Judge took a different view. F 
to the conclusion for reasons wh 
tainly do not commend themselve 
mind that the Mukhtar and the 
appellant, the defendant No. l 
suit, were in collusion - and tt 
Mukhiar had wrongly inform 
plaintiff of the date of the suit a: 
given ` some false evidence about 
considered that fraud having beer 
in the present suit the Court we 
petent toetry the.action notwithst 
the decision under O. IX, r. 
further was.of opinion that the c 
in that case was not res judica 
overruled ‘the decision of the Mur 
gave the plaintiff a decree declar: 
the ex parte decree in the previ 
was fraudulent and incapable of 
tion and fit to be seb aside. 


Fiom that de 2 2x Bl] 
i : decision the ap jell 
defendant No. 1, appealed nee 


The case came before Mr, dustic 
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who dismissed the appeal being of opinion 
that - the . question for. determination 
‘inthe present suit was different from 
that which had to be determined under 
O. IX, r. 13. With great respect to the 
learned Judge it seems tome that the 
two questions are identical and the real 
question is this. eWas the plaintiff in 
the present sujt misinformed ? Whether 
that wás merely by.mistake or whether 
that was wilful and through some fraudu- 
lent collusion for present purposes makes 
no difference, but was the plaintiff in 
fact misinformed as to the date when 
the previous suit was to be tried? If 
that issue is found against the plaintiff 
in -the previous application it seems to 
me that that having been.the very sub- 
ject-matter of the previous application 
it’ cannot afterwards be re-agitated in 
a separate suit merely because you 
apply the term fraud to -what took 
place. This question was discussed in 
the case of Jangal Chaudhry v. Laljit 
Pasban (1) where the facts were some- 
what similar and where the question 
was whether proceedings under O. 
IX,.r. 13 acted as res judicata in a 
subsequent suit seeking to set aside 
an ex parte decree. I see no reason to 
modify in any way the opinion which I 
expressed in that case and it seems to 
me that that case governs the present. 
The only: question for determination in 
this suit so faras the fraud is concern- 
ed isas appears from the pleadings them- 
selves whether the plaintiff was mis- 
informed as ‘to the date of the trial. 
Where that matter bas been the subject 
of a decision between the same parties 
ina previous proceeding it seems to me 
clear that you cannot re-open that ques- 
tion again merely because you say that 
thé wrong information then given was 
fraudulent. I think, therefore, that the 
decision of Mr. Justice Ross confirming 
“the decision of the Subordinate Judge 
must be set aside and the decree of the 
Munsif dismissing the suit restored. 

A further point was. urged before us, 
namely,. that although as b&tween the 
plaintiff and the present appellant the 


(1) 60 Ind. Cas. 124; 6 P, L. J.L: 1 Pe LP. 735; 
(1921) Pat. 2; 9 U. P. LR, (Pat) L . 
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matter may be ves judicata the plaintiff 
is nevertheless entitled to damages against 
the Mukhtar for the fraud which the 
learned Subordinate Judge found. had 
been perpetrated. With regard to that I 
think itis too late now for the plaintiif 
to claim any damages against that 
defendant. Even if, we should be of 
opinion that the findings of the learned 
Subordinate Judge were justified it ap- 
pears that when the plaintiffs suit was 
dismissed in the Court of first. instance 
and when he appealed to the Subordi- 
nate Judgein his grounds of appeal he 
never asked for any relief against the 
second: defendant. He was content in 
his appeal to ask for relief against the 
first defendant only and. that was the 
only question which was dealt with by 
the Appellate Court and his appeal was 
allowed. Again when the present appel- 
lant appealed from that decision to Mr. 
Justice Ross no mention was made of 
the fact that the plaintiff if he should 
fail against the first defendant was 
entitled to relief against the other defend- 
ant and I do not think, speaking for 
myself, that weought to allow this matter 
to be raised now. There are further | 
diffieulties in the way which it is unne- 
cessary to referto as l think the point 
which I have mentioned is sufficient to 
prevent the plaintiff from obtaining any 
relief against the other defendant in the 
present case. The defendant No. 1 is 
entitled to his costs from the plaintiff 
here and before Mr. Justice Ross and 
before the lower Appellate Court. . The 


order of the Trial Court as to costs will 


govern the costs in that Court against 
the plaintiff. f 
Mullick, J.—1 agree, i 
K. 8. D. Appeal allowed, 


108  . 
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ALLAHABAD HIGH COURT. 
- Second Crvit APPEAL No. 357 or 1923. 
July 8, 1924. 
Present :—Mr. Justice Kanhaiya Lal. 
MANGA—PLAINTIFF—APPELLANT 
VETSUS ` 
CHANGA MAL—Derexpant-— 
RESPONDENT. 

Limitation Act (IX of 1908), s. 28, Sch. I, 
Arts. 29, 86, Lü— Attachment before judgment—- 
Wrongful attachment—-Wrongful seizure -Suit for 
compensation—-Limitation-—Civil Procedure Code 
(Act V of 1908), O. XX XIX, r. 9. 

Article 29 of Schedule I to the Limitation 
Act is applicable only to those cases in 
which the seizure is intrinsically wrongful, or, 
pethaps, to cases e where the seizurs is made 
without jurisdietiqn. Jt has no applicability to 
a case where the proparty attached before judg- 
ment belongs to the defendant and not to a third 
person, as the eattachment or the seizure in 
such a cass is neither illégal nor wrongful, even 
if the order of attachmant may have baan ob- 
tained on insufficient grounds. [p. 1039, col. 1; 
p. 1033, ool. 2.) í ` 

Where th» səizure of property attached bsfora 
judgment is not wrongful, its dstention, ponding 
final decision of th» case cannot be treated as 
` wrongful. [p. 1033, col. 2.] 

Tha right of ths dafsndant, whose proparty has 
besn attached before judgment, to the restora- 
tion of ths propefty attached arises when the 
suit is dismiss:d and ths detention of property 
becomes unlawful from that date. [559] 
. Where some carts anda pair of bullocks were 
attached before judgment, and one of ths bullocks 
died during the pendency of the attachment, and 
the attachment and the dstention of ths pro- 
party continued till final det2rmination of th suit : 

Held, (1) that th» parson'at whos2 instance th» 
proparty was attached and detained by ths Court 
was responsible for the consequences; [p. 1033, 
col. 1. : 

(2) ist a suit for compensation for the loss of 
Srofits and the bullock was governed by Article 49, 

imitation Act; (p. 1033, col. 2.] 

(3) that Articles 29 and 36, Limitation Act, did 
not apply to the case, but that even if thay did, 
the detention of property being a continuing 
wrong, section 23 of the Limitation Act would also 
apply. [ibid.] 

Second appeal from a decree of the 
Additional Subordinate Juge, Banda, 
dated the 8th December 1922. 

Mr. K. N. Laghate, for the- Appellant. 

Mr. U. S. Bajpai, for the Respondent. 


JUDGMENT.—This appeal arises 
out of a claim for compensation caused 
by the wrongful seizure and detention 
. of, certain moveable property attached 
before judgment during the pendeney 
of e suit instituted by the defendant 
against the plaintiff, for the recovery of 
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money due on a promissory note alleged 


“to have been ‘executed by the latter. 


The attachment was made on the: 14th 
July 1919. Among the property attached 
were some carts and a pair of bullocks, 


one of which died during the pendency 


of the attachment. 

The present. plainteff denied having 
executed the promissory note. The suit 
was deereed by the Court which made 
the attachment but dismissed on appeal. 
The plaintiff whose property was 
attached claims compensation for the 
loss of profits, and the loss of one 
bullock, and also for the mental distress 
and loss of reputation. The suit was 
fled on the 14th July 1921. The Courts 
below, applying Article 29 of the Indian 


. Limitation Act, held that it was barred 


by limitation. That view is clearly 
unsustainable. 

‘Article 29 applies to a -suit for com- 
pensation for  wrongful seizure of 
moveable property under à legal process. 
There was no wrongfulseizure in this 
ease on the day on which the attachment 
was made. The order of attachment 
may have been passed on insufficient 
grounds, but the attachment which was 
made in pursuance of that order, could 
not be regarded as illegal, because the 
property attached was the property of 
the then defendant. The subsequent ` 
dismissal of the suit had the effect of 
making the detention of the attached 
property wrongful, and if the detention 
could be treated as a continuing wrong, 
section 23 of the Indian Limitation Act 
would, even if Article 29 were applicable, 
bring the suit within time. But if the 
seizure itself was, in the circumstances 
in which it was made, not: wrongful, 
the detention of the property seized, 
while the fate of the suit was still 
uncertain, could hardly be treated as 
wrongful’ 

Order XXXIX, r. 9, of the Code of Civil- 
Procedure provides that an attachment 
made before judgment abates when the 
suit is dismissed. The. right of the 
present plaintiff to the restoration of the 
property attached, therefore, arose on 
that date, and under Article 49 of the 
Indian Limitation Act the present snit 
is within time. That Article provides 
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a limitation of thres years for compen- 


sation for wrongfully taking or detaining 
a specific moveable property from the 
date when the property is wrongfully 

“taken or when the detainer's possession 
becomes unlawful. The detention .in 
this case was made by the Court at the 
instance of the present defendant; and 
the defendant is*responsible for the 
consequences. «The. detention became 
unlawful when the claim of the plaintiff 
was dismissed on the 45th March, 1921. 
Article 36 cannot apply, because it is a 
residuary Article, only applicable where 
no other Article providing for such a suit 
is available. 

The decision in Ram Narain v. Umrao 
Singh (1) and the decision in Damaraju 
Narasimha Rao v. Thadinada Gangaraju 

.(2) are inapplicable, because the pro- 
perty there attached belonged to a third 
party against whom the seizure was 
wrongful on the very date it was 
made. 

In Nanavikraman v. Avisilan Koya 
(3) it was held in somewhat similar 
circumstances that Article 43 was ap- 
plicable. In fact, as pointed out in 
Sokkalinga Chetty v. Krishnaswami 
Ayyar (4), the foundation of the claim 
is that the defendant procured a seizure 
of the property under a perfectly legal 
‘process but by a misrepresentation to 
the Court that the money claimed was 
due by the then defendant. Article 29 
is applicable only to those cases in 
which ‘the seizure is intrinsically wrong- 
ful or perhaps to cases such as The 
Madras Steam Navigation Co. Lid. v. 
Shalimar Works Ltd. (5) where the 
seizure is made without jurisdiction. 
In Ram Narain v. Brij Bankey Lal (6) 
where a quantity of grain was attached 
before judgment in the possession of 
the defendant, on which a third party 
successfully claimed his lien «for the 


No 29 A.615; 4A. L. J.548; A.W. N. (1907) 


E 31 M. 431; 18 M. L. J. 590; 4 M. L. T. 271. 
d 19 MR); 6 M. L.J.11; 6Ind. Doc. (x. s.) 
761. A 4 . 

(4) 55 Ind. Cas. 786; 33 M. L. J. 32%; (1920) M. 
W., N. 192; 11 L. W. 479; 27 M. L. T. 259. 

(5) 28 Ind. Cas. 463; 42 C. 85. 
> oe 39 Lid. Cas. 532; 39 A. 322; 15 AL. J. 
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unpaid purchase-money, it was held that 
neither Article 29 nor Article 36 of the 
Indian Limitation Act was applicable. 
lu Surajmal Chunilal v. Manekehand 
Kapur Chand (7) Article 36 read with 
section 23 of that Act was applied. In 
Arjan Biswas v. Abdul Biswas (8) Article 
29 was similarly held to be inapplicable. 
The damage caused by the attachment 


. complained of would have been negligi- 


ble but for the continuance of the 
attachment and the detention of the 
property attached awaiting the final 
determination of the suit. The com- 
plaint of the plaintiff is that the attach- 
ment led to the loss of profits and the 
death of one of the animals attached 
and whether Article 49 or Article 36 read 
with section 23 is applied the suit is 
within time. 

The appealis, therefore, allowed and 
the decree of the Court below set aside 
and the suit remanded to the Court of 
first instance with a direction to re- 
instate it under its original number and 
to dispose of.it after determining the 
other points involved therein in the 
manner required by law. The costs here 
and hitherto will abide the result, includ- 
pa es in this Court on the higher 
scale. 


. & D. Case remanded 
- (7) 6 Bom. L. R. 704. l 


(8) 6t Ind Cas. 513; 35 C. L. J. 480. 


NAGPUR JUDICIAL COMMIS- 
. SIONER'S COURT. 
: Bzcoxp Crvit APPEAL No. 563 or 1999 
July 22, 1924. 
Present :—-Mr. Baker, J. C. 
JAGANNATH AND ANOTHER— 
PLAINTIFFS— APPELLANTS 
ME versus 
J—DEFENDANT-—RESP D 
C. P. Land Perenue Act (II of 1917) 8 9 ap- 
Section 80 of the C. P. Lantl Revenue Act $. ` 
ance with ihe 


ot t 
contrary to his orger. [p. 1041, col. 2.] wee ES 
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JAGANNATH v, BABU. : 
Appeal -against a decree ofthe Ad- 
ditional Distriet Judge, Betul, dated 
the 25th August 1922, in Civil Appeal 
No. 16 of 1922. 
Mr. S. B. Gokhale, for the Appellants. 


Mr. N. G. Bose, R. B., for the Respond- 
: ent. 


JUDGMENT.—The plaintiffs sued 


to recover. possession of fields Nos. 55, 56, : 


91, 62, 64, 65 and 66 under the following 
circumstances. 

.Paramsukh, Ramdayal, Tulsi Ram and 
Sitaram were four brothers, The defend- 
ant is the gyeat-grandson of Param- 
sukh, and his father Dina died during 
the pendency of this litigation. The 
plaintifis J agannath and Shamlal are 
sons of Tulsi Ram. On 18th December, 
1880, Paramsukh ‘and Ramdayal, as 
managers, mortgaged the property in dis- 
pute to.two persons. 
usufructuary. The plaintiffs -redeemed 
the mortgage-on payment of Rs. 400 to 
the representatives of the mortgagees on 
l4th June, 1917, after purchasing the 
equity of redemption from  Ramprasad, 
son:of Ramdayal, in June, 1917. They 
got. possession but were dispossessed by 
Dina, father of the defendant, and they 
now sue for possession. 

Their case is that although there was 
a partition amongst the four brothers in 
1900, this land was kept joint owing to 
its being in possession of the mortgagees 
and it was they who redeemed the mort- 
gage and, therefore, they are entitled to 
possession. The plaintifis claim that 
they are entitled to hold the land as co- 
sharers, as having paid their share of the 
mortgage,and in any case having pur- 
chased Ramdayal’s share and. believing 
him to bea co-sharer they are entitled 


to re-payment of the mortgage-money 


under section 69 of the Contract Act. 

The defendant plevled that there was 
a complete partition in 1381 between the 
four brothers, in which the land in dis- 
pute fell to the share of Paramsukh and 
he was in possession. thereof. The Set- 
tlement patta was in the name of Param- 
sukh and his,descendants, so that the 
plaintiffs having no interest in the pro- 
Perty could not redeem it. He.also deni- 
gd the fact of redemption, 
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The plaintiffs admitted that the putta 
was in the name of Paramsukh but they 
stated that it was as a manager.. At the 
last Settlement the Settlement . Officer | 
gave.a patta to Dina-and plaintifis jointly 
and this order was not set -aside and is 
final, under the Land Revenue. Act. 

The first Court, the Munsif of Betul, 
held that the partition of 1881 was 
proved, that the property fell to the 
share of Paramsukh, that the plaintiffs 
had no interest and no right to redeem 
the land which had been in possession of 
Paramsukh and-his descendants, and 
that the entry.in the Settlement Register 
was wrong and against the order of the 
Settlement Officer, and . dismissed the 
plaintiffs' claim. On appeal the decision 
was upheld by the Additional District 
Judge, Betul. 

‘The plaintiffs niake this second appeal. 

-It is contended that the finding as to 
the partition is vitiated by the burden of 
proof having wrongly been placed on the 
plaintiffs. As both parties admit a par- 
tition, and the plaintiffs assert that this . 
land was kept joint at the partition, the 
burden lies on the plaintiffs.because the 
presumption is that the partition is com- 
plete. This being: so, the concurrent 
finding of fact by both the lower Courts 
as to the partition having taken place in 
1881 and the land having fallen to the: 
share of Paramsukh, is binding on this 
Courtand cannot be re-opened. 

The only point that requires corisider- 
ation in the ease is the entry. in the 
Settlement Register (Exhibit P-2). In 
order to elucidate this entry the. lower 
Appellate Court sent for the attestation 
record from the Settlement Officer. 

It is not disputed that ihe land stood 
in the name of Paramsukh before but the 
entry in Exhibit P-2 js in the names 
of Jagannath and Shamlal, plaintiffs, and 
Dina, defendant's father. The attest- 
ation file and the Settlement record show 
that there were two disputes among: the 
members of this family. We are not con- 
cerned with the first. With regard to 
the.secomd, the report of the Assistant 
Settlement Officer is to the effect that 
Jagannath plaintiff and Ramprasad (son 
of Ramdayal) had. requested that their 
names should ke recorded for the lang 


| 
] 
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whith is under the Do5séssory mortgage 
With Balgovind, i. e. the land in dispute, 
which is ‘ah présent recorded i in the name 
» of Dind alone.. At the last Settlement 
theland was recorded in the names of 
. the persons found in - cultivating posses- 
sion, ‘antl from this it would appear that 
‘Dina. was in possessi&n, and it is certain 
that the land was entered in his name 
‘alotie at fhe date of the Settlement. The 
report goes on to show [hat the present 
' entries areas admitted by them according 
“toe possession, THe mortgage- -deed of 
- 1880 was executed by only two brothers, 
Paratisukh and. Ramdayal. The names 
` of the other two brothers are omitted. 
The Assistant Settlement Officer says, 
after making a reference to the mort- 
'&ügee not foreclosing the land, that he 
will record the names of Dina and Ram- 
prasad. whose grandfather and father 


‘executed the bond and he referred the. 
— plaintiff No. 1 to the Civil Court if he. 


‘had ahy right; as he says that he could 
not go beyond the dotumentary evidence 
simply on the strength of: dial versions. 


From this if is , clear that the Assistant. 


Settlement Officer intended -tö récord 
the names ôf Dina and Ramprasad as 
‘direct descendants. of the mortgagois 
Pramsukh and Rathdayal. The matter 
‘went üp to the Settlement Officer and his 
‘order “was: All parties present. I 
‘have heard them atlength. It is impos- 
‘ sible to record thé names df all four on the 
‘land when they havé not possession. Let 
present entries Stand.” Ttis dated 27th 
‘January 1917. 

' Thé présent eiitiies, as appears from 
‘the report of .the Assistant Settlement 
Officer; Were in the nanie of Dina alone 
atid weke based on possession. As the 


| matter required the final orders of the 


i Settlement Officer, under whose order the 
orem elilry was to be made, the pro- 
i posal of the Assistant Settlement Officer 

' ito enter the names’ of Dina and Ram- 

iprasad could. not be carried into effect. 
i Even: supposing, that the words “ preseut 
‘entrivs” im the "Bettlerént Officgi^a order 
relate to the proposal of the Assistant 
‘Sattlement: Officar, (which is an assump» 
iion that 4vould not oat for a mom anit), 
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Dina and Ramparsad, not of the plaint- 
iffs and Dina. The date of the actual 
entry is 18th May, 1918, after the coming 
into force of the present Land Revenue 
T which eame into force in September 
1917. 

T have no doubt as to the correctness 
of the findings of the lower Courts on 
this point. The entry is not in accord- 
ance with the order. of the Settlement 
Officer and section 80 of the Land Reve- 
nue Act must apply to an entry made in 
accordance with the order of the Settle- 
ment Officer, and not-to one made con- 
trary to his order. Section 83 will, there- 
fore, not be a bar to the pr esent suit. 

In these circumstances agree with 
the view of the lower Courts that the. 
land in suit isone in which the plaintiffs 
have no interest. They had no right to 
redeem the mortgage and, therefore, the 
suit must be dismissed. The. „appeal 
fails anq is dismissed with costs. 

. GRD. Appeal dismissed, 


ALLAHABAD HIGH court. 
Second CIVIL APPEAL No. 1713 or 1922, 
July-9, 1924. 

Present :—Mr. Justice Mukerji and 
Mr. Justice Dalal. 

' LALMAN AND OTHERS—DEFENDANTS 

—APPELLANTS . 
E Versus 
KALKA PRASAD AND OTHERS— 
PLAINTIFFS—-RESPONDENTS. 

Hindu Law—Joint family—One member separate 
—Decree against estate of separate nember—Minor 
sons of separate member in .existence—Scpavate 
member's share mortgaged by his brothers as sole 
owners of that share-Mortgage-money paid in 
satisfaction of decr ce —AMortgage, whether binding 
on separate member's estate and descendants — 
Contract Act Ux of 1872), s. 8--Gua dian de 
facto. 

In execution of a money-decres. against thc 
éstate of one 7', who was separate. from his 
brothers aud muther, ths share of T. was 
attached. T. had minor sons, but T''s bréthers 
atid motber representing themselves to be the 
ow(crs and persons in possession of T's share, 
iiorügag?d that share; and the mortgsgo-money 
c. paid towards tho sitisfaction of the decyos 
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Held, (i) that section 68 of the Contract Act lad 
no application tothe facts of tho case; [p. 1042, 
col. 2. 

(ii) that as the mortgagors never purported to 
act on behalf of the minor sons of T. and executed 
the mortgage totally ignoring the existence of 
T's sons, as‘sole owners of the property, the 
mortgage could not be enforced against either 
| Ts property or T.’s descendants. [ibid.] 


Second appeal from a decree of the 
District Judge, Farrukhabad, dated the 
18th September 1922. 

Mr. Gulzari Lal, for the Appellants. 

Mr. U. S. Bajpai, for the Respondents. 
.JUDGMENT.—This appeal must 
succeed. å 

The respondent, Kalka Prasad, brought 
the suit, out of which this appeal has arisen 

on foot of a mortgage-bond dated the 20th 
June, 1904, Tor sale ota. certain property 
which admittedly belonged to one ‘Tika. 
The parties to this suit were a large 
number of people and the relationship 

‘ among them is described in the pedigree 
to be found at page 7 of the printed 
record. The plaintiifs case was that the 
entire family of the defendants was a joint 
one und three persons, namely, Misra, 
Jaijai Ram and their.mother Musammat 
Ganeshi executed a mortgage on behalf 
of the entire family. The pedigree. will 
show that Musammat Ganeshi had five 
sons one of whom was Tika. Phe appellants 
before. this Court are two sons of Tika 
and a son of one of these. 

The suitwas defended by the appellants 
alone and it was contended that they were 
not liable. It appears that, in the Court 

“of the first instance the plaintiff said that 
although he had brought a suit against 
so many defendants he would be content 
to have & decree for the sale of Tika's 
share alone and the decree should be 
against the sons and grandsons of Tika. 
` The learned Judge of the lower Appellate 
Court has found that Tika was separate 
from his brothers and mother. He was 
living away from the family “house and at 
the house of his father-in-law. It has also 

- been found that at the date of the mort- 
gage there was a money-decree against the 
estate of Tika and his share of the property 
had been attached. By the mortgagein 
Suit, the three executants recited that, 
they were owners and persons in posses- 
jon of the fifth share of Tika in the family 
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property, and as -that share had been 
attached in execution of a decree, the sale 
of the property would injure them (the 
executants) With these recitals they 
executed the mortgage-bond.. 

It has been found that a sum exceeding 
the consideration money, namely, a sum 
of Rs.527 was paie by the mortgagee to- 
wards the satisfaction of the decree. The 
Court offirstinstance said in its judg- 
ment thatthe mortgage had been exe- 
cuted by the dê facto guardians of the 
‘sons of Tika and, therefore, it was binding. 
on the appellants. The learned District 
Judge did not hold that the mortgagors 
were the defacto guardians of the sons 
of Tika but he thought that section 68 of 
the Contract Act might be brought into 


' play and that would be sufficient to affirm 


the decree of the Court of the first instance 
which was in favour of the plaintiff. 

In this Courtit has been urged that 
the executants of the mortgage were no 
body and the mortgage could not operate 
to bind Tika's share or his descendants. 
It has further been urged that .section. 
68 ofthe Contraet Act has no bearing on 


‘the case and if it was a question of, 


supplying necessities to the minors, a 
suit on that footing would be barred by 
three years of limitation. i 
We are of opiniop, that section 68 ofthe. 
Contract Act has no application to the 
facts of this case. As for the mortgage, 
we find that the mortgagors never purport- 


.ed to act on behalf of the minor sons 


of Tika. Indeed they totally ignored the 
existence of these children and executed | 
the mortgage as ifthey were the sole 
owners of the said property. The prin-. 
ciple of the ruling in Balwant Singh.. 
v. Rev. Rockwell Clancy (1) decided by the . 
Privy Council and of the case Nandan 
Prasad v. Abdul Aziz (2) applies fo the 
facts of the case. The mortgage could 
not be* enforced against either Tika's 
share of the property or against his 
descendants. l 
Weallow the appeal, set aside the decrees 
of the Courts below and dismiss the suit 


(1) 14 Ind.” Cas. 629; 34 A. 296; 391. ‘A. 109: 
(912) M. W. N. 469; 11 M. L. T. 344; 9 A LF 
599; 15 C. L.J. 475; 16 C. W. N. 577; 23 M. LJ 
18; 14 Bom. L. R, 422 (P. C.) 

(2) 74 Ind. Cas. 367; 21 A, L. J. 372; 48 A. 497 


. (8923) A. I R. (A.) 581. 
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ofthe respondent, Kalka Prasad, with costs 
to the appellants throughout. Costs in 
this Court will include Counsels' fees on 
the higher scale. 


S. D. Appeal allowed. 


CALCUTTA HIGH COURT. 
. “APPEAL FROM APPELLATE DzcREE No. 796 
or 1922. 
May 28, 1924. 
Present — Mi. Justice Suhrawardy 
and Mr. Justice Duval. 
ESHAQUE SHEIKH AND oTHERS—- 
DEFENDANTS—-APPELLANTS 
; ; versus 
MATILAL MALO AND OTHERS- - 
PLAINTIFFS AND ANOTHER-~-Pro forma 
DEFENDANTS— RESPONDENTS. 
\ Landlord and tenant- -Kabuliyat, construction of 
-— Heritable tenancy -Excoss area liable io assess- 
nvent--Tenanzy whether at fixed rent —Statements 
in kabuliyat, effect of. 

The recital in a kabuliyat that the tenancy is 
a heritable one, descending from father to son 
and that the excess area found to be in possession 
of the tenant is to be assessed with rent at the rate 
mentioned therein is not sufficient to establish 
that the tenancy is a tenancy at a fixed rent. 
Dp. 10H, cols. 1&2) 

Golam Rahaman Mistri v. Gurudas Kundu 
Chowdhury, 76 Ind. Cas. 586; 38 C, L. J. 350; 
(1923) A. 1. R. (O.) 505, distinguished. 

Bhairab Chandra Das v. The i Midnapore Zemindari 
Co. Ltd., 77 Ind. Cas. 1015; 38 C. L. J. 372 and 
Surja Prosad Sukul v. Midnapur Zemindari Co. 
Ud Ind. Cas. 954; 38 C. L. J. 369, followed. 














ji inlaw a document does not create a tenancy 
^rent, an pression in the kabuliyat that 
the defendant in law. 


Amjad .\li, 61 Ind. Cas. 
.N. 4; 32 C L. J. 296, 


decree of the Addi- 
Khulna, dated’ the 
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JUDGMENT. 
Suhrawardy,  J.— This appeal 
arises out ofa suit for reac. The defend- 


ant No. 1 who is the appellant, gave a 
permanent Jease to the plaintiff and the 
plaintiff granted a barge lease for one year 
of theland to the defendant No. 1. The 
defendant No. 1 heidoverand the present 
suit is for rent for the years 1322 to 
1325. The defence was that the defendant 
No. 1 was a raiyat aud that the lease 
granted by him was in contravention 
of section 85, Bengal Tenaney Act. The 
plaintiffs, therefore, had no interest in 
the land and was not entitled to receive 
any rent. The Munsif gave effect to these 
pleas andfindingthat notice under section 
19, Bengal Tenancy Act, was proved to, 
have been served upon the plaintiff 
dismissed the suit. On appeal the 
learned Additional District ` Judge 
has decreed the plaintiffs suit. The 
learned Judge first raised iwo prin- 
cipal points: (1) "Is the patta granted 
by the defendant to the plaintiff and 
pro forma defendant No.2 void under 
section 85, Bengal Tenancy Act; (2) was 
any notice under section 19 of the said Act 
served on the plaintiff and the defendant 
No.2, and ifso, did it operate to extin- 
guish the title of the plaintiff?” He 
proceeds to examine the first point 
elaborately and has come to the conclu- 
sion that the document, Exhibit B, under 
which the defendant No. 1 obtained this 
property from the superior landlord 
created a raiyati ata fixed rent. The 
lease to the plaintiff, therefore, was not’ 
governed by section 85, Bengal Tenancy 
‘Act. Thelearned J udge further found that 
defendant No. 1 was estopped from ques- 
tioning the plaintiffs permanent interest. 
in the land; and thirdly, on the 
question of notice, he has found that 
on the state of the evidence on the 
record it cannot be said that any notice 
was served «pon the plaintiff. He dis- 
eusses the evidence with regard to the 
service of notice and comes to the 
following finding: “The upshot of all 
this clearly is that it has not been 
established that there was really any 
segvice of any notice under seetion 49, 
Bengal Tenancy Act, or that the alleged 
notice was ae noticà contemplated hy 
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that section." 
learned Judge 


In my judgment the 
has approached the 
case from a wrong standpioy’. fu. 
The view that .he has expressed 
with regard to the service of notice 
was sufficient to decree the appeal and the 
suit of the plaintiff. The real question, 
so far as the plaintiffs claim for rent 
was concerned depended upon the 
dócument of the plaintiffs tenancy, what 

' the nature of that tenancy was is not 
so important as the question of the 
right of the plaintiff to recover rent 
from the defendant. On the finding on 
the questione of notice arrived at by 
the lower Appellate Court this appeal 
must fail We have expressed our view 
‘that this appeal ought to be dismissed. 
But it is represented to us that the 
effect of the dismissal of the appeal on 
that question would leave the other 
findings arrived at by the lower Appel- 
late Court binding on the parties. As 
I have observed, the case was not 
properly déalt with by the learned 

udge who has spent a great deal of 

` time and energy over questions which 
were not necessary to decide. The ques- 
tion of the construction of the document, 
Exhibit B, is not free from difficulty. 
The learned J udge has relied upon two 
passages which “he quotes from the 
document in one of which the tenancy is 
stated to be aheritable one—descending 
from father to. son; and in the second 

. it is stated that in future if land is 
emeasured and any increased area is 
found to be in the possession of the 
tenant, it would be assessed with rent 
at the rate mentioned in the kabuliyat. 
These two points alone may not be 
sufficient to establish that the document 
created a raiyati. These with other 
circumstances may, no doubt, go a great 
way to establish the permanent nature 


of the tenancy. Inthe case of Golam that the ca ir. O aP 
Rahaman Mistri v. Gurudas Kundu sion of hos p4 ES us 
Chowdhury (1) this condition, namely, uuder a, ez Ec 
that, the excess area is to be assessed Jina Po SES 
with rent, at the rate mentioned in the x a qa a meg 
contract was present but there were EU d 
other cirewustences relying on which Sce m hj Ac 
it was held that the tenancy was* a = ik ae "Y Â 
og GISI cte cn pn on a Gat GOR AY 
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tenaney at a fixed rént. This stipula- 

tion alone apart from other circumstances 

of each particular case - would not 

establish that a tenancy is a tenancy 

at a fixed rent. -The cases of Bhairab 

Chandra Das v. The Midnapore Zemin- 

dary Co., Ltd. (2) and Surja Prosad 

Sukul v. M idnapore Zemindary, Co. Ltd. 

(3) establish the view that this stipula- 

tion does not prove by itself that the 

rent is fixed in perpetuity. This question, 

therefore, is not free from difficulty and 

upon the view we have taken we «do " 
not wish to discuss this matter. The 
learned Judge has again relied on the 
doctrine of estoppel. His view seems 
to be that because this contract is 
complete and the plaintiff took posses- 
sion of the property under the contract, 
whether it creates a tenancy at fixed 
rate or not, the defendant was estopped 
from questioning the right of the 
plaintiff under the Full Bench decision 
of this Court in -the case of Chandra 
Kanta Nath v. Amjad Ali (4) with regard 
to this point, it is sufficient to observe 
that if in law a document. does not 
create a tenancy at a fixed rent, the 
expression in the kabuliyat that it did, 
would not  estop the defendant in 
law. But considering the finding on 
the question of notice it is not neces- 
sary to discuss this point. - 

The result is that this appeal fails on 
the ground that the defendant has failed 
to prove that the plaintiffs tenancy 
under him was determined by mean 
of notice under section 49, Beng; 
Tenancy Act. Theappeg) i 
dismissed with cos: 

Duval, J.—I 
that the "leue 
Judge should 
with his findin/the 
of fact «he pJüdge 
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As to the finding of the learned Judge on 
the question of the nature of the tenancy 
held by the defendant originally and 
the tenaney which he created in his 
turnin favour ofthe plaintiff I would 
only remark that besides the fact that 
the decision on this point was unneces- 
sary for the determination of the case, 
it can be of Ifttle value because the 
superior landlord is not a party to this 
litigation and the deciaion will also be 
outside the ordinary scope of a rent 
suit. I,-therefore, agree that the appeal 
should be dismissed with costs. 


KS. D. Appeal dismissed. 


PATNA HIGH COURT. 
M. J. C. No. 24 or 1924. 

April 1, 1924. 
Present:—Justice Sir Jwala Prasad, KT., 
and Mr. Justice Kulwant Sahay. 
MANMOHINI DASJ— PETITIONER 
VETSUS 
HARI PRASAD BOSE AND OTHERS— 
OPPOSITE PARTY. 

Guardian and Ward—Guardian, appointment of 
—BState assuming custody of infant, functions of 
—Method of bringing up infant—District Judge, 
duty of. 

When the State assumes direct custody of an in- 
fant it undertakes to bring up the boy in the same 
manner as his natural father or guardian would 
have done, that. is, in the traditions of the 
family to which after becoming major hehas to 
revert. [p. 1046, col. 1.) 

Every effort should be made to train the boy 
as. much as possible in the traditions of the 
family to which he belongs, and in the case of 
adoption, in the traditions of.the adoptive family, 
of which the boy becomes a member as if he 
was born in that family. [p. 1046, col. 1.] 

In assuming charge of the estate eof a minor, a 
District Judge has to place-himself in the position 
of his father or guardian and has to look .after 
the infant in every. “possible way. [p. 1046, col. 2:] 

Application against an order of the 
District Judge, Cuttack, dated the: 23rd 
January, 1924, 
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Messrs. S. M. Mullick, S. N. Bose and 
A. K. Gupta, for the Petitioner - 

Messrs. S. K. Mitra and S. C. 
for the Opposite Party. 


JUDGMENT.-—This 
cation made by Manmohini Dasi, the 
adoptive grandmother of the minor. 
The applicant i is aggrieved by the order 
of the District Judge of .the 23rd 
January, 1924. The allegations made 
in the application have been refuted 
by the natural father of the hoy, who 
has been appointed guardian of the 
person of the minor. . 

The tutor guardian opposes this ap- 
plieation and though he himself has 
filed no affidavit, he relies upon the. 
affidavit filed on behalf-of the natural 
father in which the latter justifies the 
conduct of the tutor guardian and denies 
all the accusations made against him 
by the petitioner. 

Messrs. S. C. Mitra and S. K. Mitra 
appear respectively for the natural father 
and the tutor guardian; and Mr. S. M. 
Mullick appears for the petitioner. ` 

This application is due to the peren- 
nial dispute between the members 
of the adoptive family and the natural 
father of the boy and would not cease 
until the main appeal is disposed of, 
though it is apprehended that the 
strained feelings will continue for ever, 
I observed in my last order of the 
8th August, 1923, that the dispute 
berween the parties was detrimental 
to the interest of the minor and I 
directed that the District Judge of 
Cuttack should make provision for the 
education of the minor, which is of 
paramount necessity, by appointing a 
tutor guardian and keeping the boy in 
a hostel at Cuttack. My idea was to 
keep the boy as much as possible 
away from the unceasing discord and 
dispute of the aforesaid ‘parties. I did 
allow in that order opportunities to 
the adoptive grandmother to meet the 
boy as often as the circumstances per- 
mitted. Regard being had to her ex- 
treme old age I direofed that the hoy 


Mitra, 


is an appli- 


should be faken to the adoptive grand- 


quae house for her interview 5 when 
required, In making that direction I 
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had certainly in the view the intention 
of the law on the subject that every 
effort should be made to train the boy 
as much as possible' in the traditions 
of the family to which he belongs, 
and in the ease of adoption in the 
traditions of the adoptive family of 
which the bov becomes a member as if 
he was born in that family. The State 
from the earliest times is supposed 
to be the guardian of the infants and 
the earliest Regulations gave' effect to 
this principle and made provisions for 
the custody pf minors; and when -the 
State assumes direct custody of an in- 
fant ‘it undertakes to bring up the 
boy in the Same manner as his natural 
"father or guardian would have done, 
that is, in the traditions of the family 
to which after becoming major he has 
to revert. Tne State has made pro- 
visions for the. care of infants by statu- 
tory provisions, such as, the Court of 
Wards Act and the Guardian and 
Wards Aot. 
the latter Act exercises this function of 
the State and becomes the protector and 
guardian of the infant. He exercises 
this power by appointing guardians of 
the persons and properties | "of infants. 


The District Judge, in the present case, 


no doubt, has realised this and taken 
interest in the affairs of the minor; 
but wlile dealing with the complaints 
against the tutor "guardian in his order 
of the 23rd January, 1924, he seems to 
"have aa tired of the worries given 
to him by the parties by drawing his 
attention to the various objectionable 
acts of the tutor guardian. He does 
not seem to have disposed of the ob- 
jections. The complaint against the 
guardian was that he contravened the 


directions made by the District Judge. 


in accordance with the order 
Court to see that the boy” visits the 
_adoptive grandmother. The occasions 
for his visits have been specified in the 
petition. An explanation is offered on 
_ behalf of the tutor guardian for not 
having sent the' boy to the adoptive 
_ grandmother, as is contained in the 
affidavit ‘of the natural father that the 
boy shows unwillingnesseto goto the 
adoptive grandmother. The learned 


of this 
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The District Judge under. 


‘also have to be looked after. 


. worry that must necessarily 


“11994 


District Judge refers to it in the tels 
lowing words:— 

“The tutor guardian has been ap- 
pointed with the consent of all con- 
corned; his budget for the minor. has 
been settled again with the consent of all 
concerned; the visits of the boy to Man- 
mohini were attempted to be regulated 
again with the consent of al} concerned. 
It is idle to ash me to help the parties 
if the boy refuses to go to Manmohini; it, 
is ridiculous to aslo me to settle whether 
the boy should or should not have a 
special mehtar because of his habits. 
None of the parties before me is able 
to show me that Í am either required 
or authorised by the law to look into such 


details......... T am not sure that the 
High Court have authorised me to 
dismiss the tutor guardian or to do 


b to him if the minor refuses 
to go to Manmohini or insists on a mehtar. 
I, therefore, decline to act in any of. 
these matters.' 

As observed above, the aforesaid re- 
marks of the District Judge show his 
having got tired of the matter. ‘But it 
must not be forgotten that in looking 
after an infant one has to place him- 
self in the position of his father or 
guardian, and a guardian or father 
must expect such worries always to 
happen for it is a very difficult task 
to look after an infant. His habits 
have to be looked into, his manners 


.have to be shaped, his sentiments have 


to be reared up, and his little concerns 
No Judge ` 
of the estate .of a 
erudge the trouble and 
occur so 
long as the infant is in his charge. 

No doubt, we realise that the District 
Judge is overworked and may not find 
time to look after these petty matters. 

He has, therefore, to find out means 
for the proper supervision of the affairs 
of the minors. A Collector assuming 
charge of the estate of a minor under 

the Court of Wards has to look to all the 
details of the minor concerns; he has to 
look after his household affairs, provide 
personal servants including a special 
“mehtar” if the habits of the minor, 
so require, Still more objectionable is. 


assuming charge 
minor can 
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the remark of the learned District 
Judge that it is idle to ask him to help 
the parties if the boy refuses to go to 
Manmohini. The boy was six months 
old when he was adopted and had been 
living in the adoptive family up to the 
death of .his adoptive mother in the 
year 1922, for g period of about 8 or 
9 years. The boy had developed affec- 
tion for the adoptive  grandrhother.to 
Such an extent that if was difficult for 
the District Judge to enforce his order 
to’ hand over the boy to the natural 
father, and the scene created 
Court room can better be imagined 
than described. The object of adoption 
by Nand Kumar Bose was to affiliate 
the boy into his family and to dissociate 
himself completely from his natural 


. father and family. The boy isto þe- 


_ Me 
. 


come a member of.the adoptive family 
and to own the adoptive father and 
the adoptive mother as his parents and 
the relations of the adoptive family as 
his own relations. All traces of rela- 
tionship with the natural parents or 
their relations has to be effaced. It 
is strange that, as the District. Judge 
remarks, in a short time that the boy 
had been under the tutor guardian he 
has forgotten all his affections towards 
the adoptive grandmother and now 
expresses unwillingness to go to that 
lady whose ‘affection for the boy has 
not ever been doubted. This .is not the 
training that the tutor guardian is ex- 
pected to give tothe boy. He should, 
as observed above, have reared up 
sentiments such asthe adoptive father 
wanted to imbibe him with. The Dis- 
tric& Judge should not encourage any 
foreign tendencies being developed in 
thé boy; and when such matters are 


' brought to his notice he should see 


that such sentiments are soon'destroyed 
and not allowed to grow. 'The boy at 
this tender age should not be allowed 
to inhale extraneous habits of thoughts 
and sentiments. The case of Sunder 
Moni Devi v. Bangsidhar Patnaik (1), may 
be usefully referrrd to. 


(1) 16 Ind. Ors. 900; 17 C. L J. 405 at p. 410; 18 
QUERI Lui te E 
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rrdto. It appears that. 
the tutor guardian is not giving him 


1047 
proper training in this direction. He 
thinks that he is more concerned, and 
this is the aspect of the case that has 
been so firmly atlvecated by Messrs. 
Mitter on. the other side, with the 
passing of the boy at the examinations 
than with his sentiments and character. 
If the boy is not shaped from now 
to take his proper position in the 
adoptive family, after he comes of age 
he will be totally lost to the family 
and perhaps he would like to go back 
to the natural fatherand that might 
be the game which the natural father 
is perhaps now trying to*play. I am 
not in a position to dispbse of the ob- 
jections seriatim raised in the petition 
before us. Isimply want to clear up 
the mistaken notion of the learned 
Distriet Judge as to his own duties 
in the matter and would leave him 
.to devise means to carry out the spirit 
of the directions of this Court given 
‘in August last. The estate is a solvent 
one and has got a tolerably decent 
income, and it is *not impossible to 
provide for hest edueation to be' given 
to the boy in .the true sense of it, so 
as to develop his mind, body and heart. 
I have no doubt that the learned Dis- 
trict Judge will now impress upon the 
tutor guardian the desirability of arrang- 
ing that the boy meets the adoptive 
grandmother as often as is necessary. 
li the interest of the minor so requires, 
the District Judge has full authority 
to deal’ with the tutor guardian 
and may dismiss him if the circum- 
stances of the case so require, and ap- 
point another suitable person. Certainly, 
the District Judge is under a wrong 
impression when he says that he en- 
tertains doubts as to his power to dis- 
miss the tutor guardian; but I am far 
from suggesting, for the materials be- 
fore me are not sufficient, that the 
present tutor guardian must necessarily 


be dismissed in the present case. It 
depends upon the discretion of the 
learned District Judge. Mr. Mitter, 


however, says that the present tutor 
guardian is willing tò carry out the 
Judge in the matter. 

:..The application is sent back to the 


directions given to him by the District 
. 


108. 
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learned District Judgefor enquiries 
the matter, and for disposal. * 
KSD O 
Application sert- back 


e 


for disposal. 
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CALCUTTA HIGH COURT. 
. APPEAL PROM ORIGINAL CIVIL JURISDICTION 
No. 16 or 1924. 
March 14, 1924. 
Present :=-Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr. Justice - 
* Walmsley. 
UDOY GHAND PANNALAL— 
PLAINTIFF—APPELLANT 
° versus : 
KHETSIPAS TILOKCHAND 
.. —DEFENDANT—RESPONDENT. 

Calcutta High Court Original Side Rules, Ch. X, 

v. 86, whether ultra vires—Court, jurisdiction of, to 
dismiss suit for default—Order dismissing suit for 
default, whether ^ "judgment"— Appeal, whether 
maintainable--Letters Patent, (Cal), 1865, cl. 15— 
Civil-Procedure Code (Act V of 1908), ss. 104, 129, 
' Rule 36, Chapter X ofthe Original Side Rules 
of the Calcutta High Court is not ultra vires 
and a Judge of the High Court has jurisdiction 
to dismiss a suit for default after considering 
the facts and arguments put before him if in 
his diseretion he thinks it right to dismiss the 
&uit.[5. 1050, col. 1.) ae 

An order dismissing a suit for want of pro- 
secution is a “judgment” within the meaning of 
clinse «15 of the ‘Letters Patent of 1665 ard is, 
therefore, appealable. [p. 1049, cols. 1 & 2.] . 

The Letters Patent of 1865 are "a law for the 

time being in force" within the meaning of 
section 104 of the Civil Procedure Code. [ibid.] 
e Sabitri Thakurain v. Savi, 60 Ind. Cas. 274; .48 
C. 481 at p. 488; 25 C. W. N. 557; 40 M. L. J, 208; 
(1921) M. W.N. 159; 19 A. L. J. 281; 48 l. A. 16; 
33 C. L J.307; 23 Bom. L. R. 681; 14 L. W. 362; 
3 U. P. L. R. (P. C.) 57 (P. C.), followed. 

Section 129 of the Civil Procedure Code may 
legitimately be read as referring to the Letters 
Patent of 1865 which were in ‘force at the time of 
the-passing of the Code. [p. 1049, col. 2.] 

Appeal against the judgment of 
Mr. ‘Justice Buckland, dated the 21st 
December 1923. nm l 

"Mr. S. M. Bose, for the Appellant. . 

. Messrs.’ A. B. Guha and S. C. Maity, 
for the Respondent. ; 
JUDGMENT. "Up 
Sanderson, C. J.—This is. an 
appeal from the Judgment of my learngd 
prother Mr. Justice ‘Buckland which was 
delivered on the 21st of December, 1923. 
The judgment was delivered in respect 
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of a notice, which was issued “py thé 
Assistant Registrar of this . Court, on the 
13th of December, 1998, and addressed 
to the attorney for the plaintiff in the 
following terms: “Under v. :36, Chapter 
X of the Rules of the High Court, 
Original Side,- 19%4, notice “is hereby 
given that the above,suit will be set 
down in alist to be taken in Chambers 
on ‘Wedztesday, the 19th day of December 
instant before the Hon'ble Mr. Justice 
Buckland and will be’ dismissed “for 
default unless, on that day good eause 
is shown to the contrary, or be otherwise 
dealt with as the Judge may think 
proper." That was a notice which was 
in terms of r. 36, Chapter X of the 
Original Side, High .Cóurt ‘Rules, which 
in its present form runs as follows: 


"Suits and proceedings which have mot. 


appeared in the Prospective List within 
six months from the date-of institution, 
may be placed before ‘a Judge in 
chambers, on notiee to the parties or 
their attorneys, to be dismissed for 
default unless good cause is. shown to 
the contrary or be otherwise dealt with 
asthe.Judge may: think proper." The 
learned Judge dismissed the suit for 
want of prosecution and made no order 
as to costs of the suit. l 

The first point, with ' which it is 
necessary for me to deal, was taken by 
tlie learned Counsel for the defendant- 
respondent, namely, that there was no 
right of appeal to this Court from the 
decision of my learned brother. His 
main argument was based upon section 
104 ofthe Civil Procedure Code which 
provides: "An appeal shall lie from 
the following orders, and save as 
otherwise expressly provided in .the 
body of this Code or by any law for the 


time being in’ force from no other 


orders.” "The learned ‘Counsel -pointed 
out that neither section 104 mor 
O. XLUI, r. 1 provided for án appeal from 
the order of a learned Judge dismissing 
a suit for want of prosecution. : 
The leafned Counsel for the plaintiff- 
appellant relied upon the ‘following 
words, in section 104:' "Saveas otherwise 
expressly provided in ihe body of this 
Code or by any law forthe time “being 


in force,” and, he argued that the Letters 


a 


expressly provides, namely, 


AGA. L. 3. 261; 48 L A. 76; 


* 
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` Patent -of 1865. of this Court are “a law 
for the time being in force"; and, that 
under clause 15 of the Letters Patent an 
appeal would lie because the decision of 
the learned Judge was a “judgment” 
within the meaning of that clause. 

lam of opinion that that argument of 
the learned. Counsel for the plaintiff so 
far. as.1t extended to--the meaning of 
the words :‘‘or by. any , law for the time 
being - in: force” is cérrect; and, that is 
made -clear . by: the decision of the 
Judicial Committee of the.Privy Council 
in the case of Sabitri Thakurain v. 
Savi. (1). Lord Sumner in giving the 
judgment, dealt with this point at.page 
488* and said: “In order to appreciate 
the full -effect of. section 104 it should 
be. compared with -the corresponding 
section of the Act of 1882, section 588. 
The earlier section enacted that appeals 
Should..lie in ~certain cases which it 
enumerated, ‘and «from no other such 
orders,’ This raised .the question neatly 
whether an appeal, expressly given by 
section .15.-of the Letters. Patent and 
not expressly referred to. in section 588 
of.the Code .of41882, could .be taken 
wway by the .general words of section 
588 ‘and from no. other such orders. 
The oe in the wording of section 
104. ofthe Act.of 1908 is significant, for 
ikiuns-.'and, save as otherwise expressly 
provided D by: any. law for the 
time being .in force, from no. other 
ordels.. Section 15 of. the Letters 
Patent is : such a law, and what it 
an. appeal 
to. the-High Court's Appellate Jurisdic- 


„tion from .a decree .of-the High Court 


ina its Original Ordinary Jurisdiction, is 
‘thereby saved." 

The question, therefore, arises whe- 
ther: the decision , of: the learned Judge 
is à "judgment" within the meaning of 
clause 15 of the Letters Patent. 

In.my: opinion,:there is no doubt that 
the learned Judge’s decision was a 
"judgment." The effect of it was that 
the suit. should .not proceed and cn 


(1) 60 Ind. Cas. 274; 48 C. 481 at p. 488; 
W. N4567; 40 M. L. J- 308; (1921) M. WH, dB 5; 





Pam Je mel 13 L. W. 363; PU ELO) 


: Patent of 1865; 


J.307; 93- 


plaintiffs right to have his claim 
adjudicated upon by the Court, ‘so far as 
this, suit was concerned, was at an end; 
and, in my opinion, it would be i impos- 
sible under those circumstances to hold 
that the learned Judge's decision, which 
was a judicial decision after hearing : 
the arguments and considering the facts, 
which were before him that the 
plaintiff's suit should be dismissed was 
not a “judgment.” In my opinion, 
therefore, there is aright of appeal. 

The next point, with which I must 
deal, was raised by the learned Counsel 
for the Appellant, namely, that the 
learned Judge had no jurisdiction to 
make the order because r. 86, Chapter X 
of the Original Side Rules was beyond 
the powers of this Court and was ultra 
vires. 

I agree with the decision of the learned 
Judge that: the: Court had jurisdiction 
to dismiss: the suit for default, when it 
appeared in the “special” list under 
that rule. 


The learned Counsel argued that 
section 129 of the Civil Pr ocedure Code, 
1908, referred to the.Letters Patent of 
1862, because those were the Letters 
Patent which established this High 
Court. But it is to be noticed that 2 at 
the time when the present Code of Civil 
Procedure was passed, namely, in 1908, 
the first aru Patent of this Court, 
namely, those of 1862, had been revoked 
and the Letters Patent which were if 
force at that date were the Letters 
and I agree with the 
learned Judge that section 129 may 
legitimately “be read as referring to the 
Letters Patent of 1865 which were in 
force atthe time of the passing of the 
Code. 

The learned Judge referred to the 
various meanings of the word “estab- 
lish” in his judgment. Itis not neces- 


. sary forme to deal with this matter at 


any length. It is sufficient for me to 
say thatI am of opinion that it is not 


' unreasonable to assume that section 199 


was intended to refei* to the Letters 
Patent which were then in force, dealing 
with the establishment and continuance 
of the High Court. 

But, apart from that, lam of opinion 
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that the Court had jurisdiction to make 
the rule in question under clause 37 
. of the Letters Patent of 1865 which 
provides that—'"Jt shall.be lawful for 
the said High Court of Judicature at 
Fort William in Bengal from time to 
' time to make rules and orders for the 
purpose of regulating all proceedings 
in civil cases which may be brought 
before the said High Court............ 
Provided always that the said High 
Gourt shall be guided in making such 
rules and orders, as far as possible, by 
the provisions? of the Code of Civil 
Procedure." fu my opinion, the rule is 
one of procedure and for. the purpose of 
regulating proceedings in- civil cases 
which axe brought before the High Court. 
To my mind it is unreasonable to suppose 
that the Court would have power to make 
rules regulating proceedings in civil cases 
and at the same time would have no power 
to attach anv sanction in respect of the 
breach of such rules. ` 
The result is that I agree with the 
learned Judge's decision that the Rule is 
not ultra vires aud that he had jurisdic- 
tion to dismiss the suit for default after 
considering the facts and the arguments 
which were put before him, if in his dis- 
cretion he thought it right to dismiss 
the suit. 
Twill now deal with the merits of the 
‘matter as presented by the learned 
Sounsel. 7 
* In this respect it isto be noticed that 
this case was marked as a commercial 
suit and was brought to recover damages, 
which were alleged to be about Rs. 3,796 
for an alleged breach of contract by 
the defendants to take delivery of certain 
goods. As far as I understand the nature 
of the case from the materials before me 
it was the kind of case, which is tried 
frequently on the Original Side, and was 
of simple nature. Nothing has been put 


. before the Court toshow that this case’ 


could not have been got ready for trial 
within a few months from the date of its 
institution. Cases are entered in the 
cemmereial listenob only because of the 
nature of the cases but also in order 
thét they may have a more speedy 
trial than other cases; afd yet I find 
in this case.a delay, which I am 


bound to say is very serious - indeed. 
This is an instance of the delays which 
do take place, I regret to'say, even now 
on the Original Side, in respect of which 
the Court is in no way résponsible. It 
cannot be denied that in'this case the 
plaintiff or his attorney were solely, res- 
ponsible for the delay whiéh took place. 

I will now mention the material dates. 
The suit was instjtuted on the 2nd of 
June 1922 as a commercial’suit; the sum- 
mons was issued on the 16th of June 
and it was served on the defendants on 
the 24th of June. The-defendant en- 
tered an appearance on the 28th of June 
and it is to be noticed that the defend- 
ants were bound under the rules of the 
Court to file their written statement 
within fourteen days from the -date on. 
which the summons was served upon 
them. "Therefore, the defendants ought 
to have filed their written statement on 
or before the 8th of July 1922. When 
they did not file their written- statement 
on or before the 8th July 1922,-the plaint- 
iff could have made an application in 
chambers to have the case-put-in the 
undefended list and if he had taken the 
ordinary and proper steps, bne.of two 
things would have happened: either the 
ease would have been placéd in the un- 
defended list-or there would have been 
a peremptory order upon the «defendants 
to file their written statement within a 
reasonable time and in all probability the 
defendants would have: been made to 
pay the costs of such applieation. But 
no such step was taken by:the plaintiff or 
the plaintiffs attorney. They did no- 
thing until the 20th of November 1922; 
Then apparently, the plaintiffs attorney 
called -upon the defendants for a-copy of 
their written statement.but the written 
statement was not filed until the 12th of 
December 1922. E 

The delay to which I have already re- 
ferred is inexcusable, so faf as the plaint- 
iff and his attorney are concerned. 

After that another serious delay took 
place, because ‘after the written state- 
ment was filed. the plaintiff and his 
attorney did nothing until the 24th of 


‘July 1923. ‘Then' the: plaintiff called 


upon the deféndants for their affidavit 
of documents, and, on the 28th of August 
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1823, a peremptory order was made upon 
- the defendants that they should file their 
affidavit of documents within fourteen 
days. That affidavit of documents was 
filed within fourteen days, viz., on the 
llth of Septembesx It is said that the 
plaintiff. and his attorney received no 
notice that thé affidavit had been filed. 


But it is to he noticed that it was not 


until the 12th of December 1923 that the 
plaintiffs attorney obtained a copy of 
the defendants’ affidavit of documents. 
On the 13th of December the notice to 
which I have already referred was given 
and the case was placed on the learned 
Judge's special list on the 19th of De- 
cember, and, he gave his judgment on 
the 21st of December 1923. 

lt has been stated by the learned 
Counsel for the plaintiff that the plaint- 
iff isa man who cannot speak English. 
The learned Counsel for the defendants 
has agreed that that is the case. If.so, 
it is probable that the plaintiff himself 
was not conversant with the rules and 
procedure of the Court. 

We asked the learned Counsel for the 
‘plaintiff in the course of the argument 
to give an explanation for this delay. 
The learned Counsel frankly admitted 
that at all events for a part of this delay 
the attorney was responsible. I desire 
to say nothing more than is necessary 
about this. I am, however, convinced 
that it must have been to a large extent 
the fault of the attorney that this in- 
ordinate delay took place. I do not say 
it is certain, but it may he that the 
plaintiff himself was not in any way 
responsible for the delay and,if it be 
the case that the attorney is solely res- 
ponsible for the delay and the plaintiff 
himself is not responsible, that is a matter 
which may be taken into considtration in 
considering whether the plaintiff should 


be deprived of the opportunity of having- 


his ease tried. Having regard to the 
above-mentioned matters and in view of 
the fact that when this application was 
heard the plaintiff was ready and anxious 
to have his case tried, my learned brother 
and I are of opinion that the learned 
Judge's order may be varied to the fol- 
lowing extent :— 

The plaintiff must pay to,the defend- 


ants’ attorney the costs of the-applica- 
tion before the learned Judge and the 
costs of this appedl, which we for the 
present assess at the sum df rupees one 
thousand, on or before Monday, the 24th 
instant, -as a condition precedent to 
having his suit entered in the Prospective 
List for the purpose of being tried. 
Upon payment of the amount of Rs. 1,006 
within the time fixed, his suit will be 
entered in the Prospective List and 
come on for trial in due course. If 
the above-mentioned sum is not paidas 
directed, this appeal will stand dismissed 
with costs. 

The above-mentioned costs will be sub- 
ject to taxation and, if- the amount on 
taxation turns out to be more than the 
sum of Rs. 1,000 then the plaintiff will 
pay the balance, and if it be less, then the 
defendants’: attorney will refund the 
amount overpaid. The above-mentioned 
costs are to be payable by the plaintiff in 
any evenf. 

The defendants “must present their 
bil of costs for taxation within a fort- 
night from the time the order is com- 
pleted .and we give a direction to the 
office to draw and complete the order as 
early as possible. 

It appeared from some of the state- 
ments which were snade by the learned 
Counsel during the course of theargu- 
ment, that some attorneys do not seem 
to have realised that itis their duty to 
take steps to place a suit in the Prospec- 
tive List within six months from its in- 
stitution. I do not understand why this 
has not been realised, for, I think the 
intention of the rules is clear. In future 
there will be no excuse for such delay as 
has taken place in this case: and I hope 
that the time of the Court will not be 
taken up in hearing applications such as 
this but that attorneys will endeavour to 
comply with the rules of the Court and 
expedite the proceedings with all reason- 
able despatch. 

Waimsiey, J.—I agree. 

K. S. D. Appeal aeceptgd with condition 
e 
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BOMBAY HIGH COURT. 

SEGOND Cryin APPEAL No. 297 oF 1922. 
April 6.1923. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump. 

MALLAWA ratTHER IRBASAYA 
a HIREMATHOD MINOR BY HER NEXT FRIEND 
VIRPAXAYA ADIVEYA HIREMATH 

—DPLAINTIFF—ÁAPPELLANT 
C versus 
SHIVRUDRAYA FAKIRAYA 
DESAYAMATHOD AND ANOTHER— 
DEFENDANTS-—RESPONDENTS. 

Civil Procedure Gode (Act V of 1008), O. XXXII, 
r. d—Minor wife—Guardian of property 
mot appointed by — Court--Husband's right as 
guardian to minor wife's porperty—Suwit in- 
mud through text friend, whether maintain- 
able. . 

Where no guardian of the property of a married 
minor girl has been appointed under the 
Guardians and Wards Act, her husband's right 
to the guardianship of her property is not 
irresistible and she is entitled to sue for the 
recovery of her property through a next friend. 

Second appeal against ‘the decision 
of the Assistant Judge, Belgaum, in 
Appeal No. 236 of 1918. 

Mr. Nilkanth Atmaram, for the Appel- 
lant. EM 

Mr. A. G. Desai, for Respondent. No. 1. 


JUDGMENT.—The plaintiff, “a 
minor, filed this suit by her next friend 
to recover possession of the suit pro- 
perty. It belonged to her father Irbasaya 
who left a widow Nilawa. She died in 
September 1914. Thereafter Shivrudraya 
tho had been living with the widow 
gave the plaintiff in marriage to the 
present third defendant, in November, 
1914. Six months later Virupaxaya the 
grandson of Irbasaya’s brother took the 
plaintiff to his house and she had been 
living with him ever since, The mincr 
was clearly entitled to possession of the 
suit property. But her suit has been 
dismissed by the lower Appellate Court 
on the ground that her husband's right 
to the guardianship of his minor wife's 
property was irresistible. That pro- 
position we cannot accept. The minor 
is entitled to bring a suit through her 
next friend accbrding to the provisions 
of the Civil Procedure Code, to recover 
her own property, and the only person 
who would be entitled td resist such 
a proceeding avould be the person ap- 
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pointed as the guardian ofthe minor's 
property under the  Guardians and 
Wards Act. The third defendant im his 
capacity as husband had no title to resist 
the present suit which was. wrongly dis- 
missed. The appeal must be allowéd and 
the decree of the Tfial Court must be 
restored with costs throughout. 

It appears from the memorandum .of 
appeal filed in Diss ove! Appellate Court 
that some proceedings were pending in 
the Court of the District Judge under 
the Guardians and Wards Act. No body 
can tell us what has become of those 
proceedings. Tf the proceedings should 
result in the appointment of à guardian 
of the property of the minor then the 
District Court would determine whether 
such guardian should take possession of 
the minor's property. 

S. D. 


Appeal allowed. 


PATNA HIGH COURT. 

IN THE MATTER OF CounT-FEES IN 
APPEAL FROM APPELLATE DECREE No. 147 
oF 1924, 

March 12, 1924. 
Present:—Mr. Justice Das and 
Mr. Justice Ross. 
SITBARAN JHA PANDEY-—APPELLANT 

versus , 
LOKENATH MISSIR—-RESPONDENT. 

Court Fees Act (VII of 1870), s. 17—Suit for 
partition with khas possession—Causes of action, 
whether distinct—Court-fee payable. 

A person cannot be allowed, under the guise of a 
partition action, to bring an action of ejectment, ` 
unless he asks the Court to determine his title and 
to give him the appropriate relief as in an action 
of ejectment. [p. 1056, col. 1.] 

A certain share of a property having been 


- sold in execution oí a decree was purchased by 


the plaintifis who obtained delivery of posséssion 
through the Court. They then sued for partition 
with khas possession and paid ad valorem Court- 
fee on the value of the land insuit:  - 

Held, (1) that the suit embraced two distinct 
causes of action and, therefore, two subjects within 
the meaning of section 17 of the Court Fees Act; 
Tibid.] 

(2) that the plaintiff must, therefore, pay the fixed 
fee for partition in addition to the ad valorem fee 
as in a suit for possession. [ibid.] -- 
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REFERENCE BY TAXING 
OFFICER.—This is a 
. matter. The defendants first and second 
party: jointly held 211 bighas of istam- 
vari mukarrari lands under a patta. 
Defendants first party mortgaged a 
5-annas 4-pies sharg in the mukar rari 
to the plaintiffs who brought a mortgage 
suit and got & decree. "Two-thirds of 
the above "5. -annas 4-pies share was ex- 
cepted from the saleeon the mortgage 


as certain of the defendants second party : 


paid up the dues in 
two-thirds share. The remaining one- 
‘third share of 5-annas 4-pies, that is, 
l-anna 9-gandas odd share of the defend- 
ants first party was sold in execution 
and was purchased by the plaintiffs. 
They obtained delivery of possession 
"through the Court and “they have now 
brought this case for partition with 
khas 1 possession, alleging that the defend- 
ants have refused to partition and give 
them separate possession; they “also 
claim mesne profits; they have valued 
the suit at Rs. 500 made up of Rs. 400 
the value of the land, and Rs. 100 
mesné profits. The Trial Court decreed 
the suit. Thé contesting defendants 
first party appealed to the’ lowér Ap- 
pellate Court and valued their appeal 
- Eus. The appeal was dismissed 
except, in respect of mesne profits 
decréed, and now thé plaintiffs have filed 
this appeal claiming ,mesne „profits, 
valuéd it at Rs. 100 and have paid Court- 
feés on that amount. So the appeal is 
properly stainped. 


The learned Stamp Reporter, however, 
takes objection to the stamping of the 
plaint and the defendants appeal to the 
lower Appellate Court contending that 
in addition to the ad valorem fee already 

: paid, a separate fee is also leyiable-for 
partition throughout, and he "relies on 
certain unreported cases of this Court 
[Lachm Sahu v. Radha Krishna Sahu (1) 
M. J. C. No. 45 o£ 1920, [Second Civil 
Appeal No. 1023. of 1921, Fachluja Taur 
v. Chando (2)] M. J. C;. No. 4. of 1922 
and P. A. No. 64 of 1923; and also on 


respect. of that 


(1) 91 Ind. Cas. 77. 
E. 65 Ind 294; 6 P. L. J, 662; (1922) Pat, 
5; A L.T. 9; (1923) A. T. R. (Pat) 115, 
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.and to recover possession... 
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Dip Chand Rat.v. Chhetru Lal (3) and 
on Rachhya Raut v. Chanda (2)).. 

. The learned Vakil on behalf of the 
appellants on the other hand contends 
in the first place that he is in posses- 
sion of, the land and there being no 
complete ouster he is not bound to 
pay ad valorem fees but only a fee 
for partition, that, as a matter of fact 
he has overstamped the plaint and that 
the memorandum of appeal by the 
defendants to the lower Appellate Court 
is also overstamped. Ido notsee much 
force in that part of his argument. The 
judgments of both Courts show that in 
spite of delivery of posséssion through 
the Court the plaintiffs were not in pos- 
session. Mesne profits arè also claimed 
and after all the best answer to the 
learned Vakil’s contention is the fact 
that in the lower.Courts the legal ad- 
visers for both sides took the view that 
the case was one in which an ad valorem 
Court-fee was-payable. 

But the next portion of his argument 
that he cannot beé'called on to pay the 
fixed fee for partition in addition to 
an ad valorem. fee seems to have force. 
The question is whether a suit for dec- 
laration of title which involvés a con- 
sequential relief for possession, and for 
partition, requires in addition to the 
ad valorem fee the fixed fee for parti- 
tion. The learned Vakil relies on Wali 
Ullah v. Durga Prasad (4). Their Lord- 
ships in that ruling said: “We are 
clearly of opinion that the suit was in 
fact a suit tó establish the plaintiff's 
title to à one-third share of the property 
,& claim for 
partition being added to make the relief 
sought effectual. That. being so the 
Court-fee was not the fee of ten rupees 

pavable under Article 17, clause (vi), of 


Bekedule II of the Court Fees Act, but it 


Should have been an ad valorem. fee on 
the value of s share.” See also Kirty 
Churn Milter Aunath Nath Deb (5) 
where Garth, C ae says: “If the plaintiff's 
suit had been. to recover possession of, 


2) 56 


ind. Cas. 570; 1. P. L. ds oa 
(4) 2 A. 340; ;3 ALL. a. 181: IN. (19089 35, 
ye 1975; 18 CL. R.. V5; YA Dee x.s.) 
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or to establish his title to, thé share which 
he claims in the property, he must pay 
` ad valorém stamp on the value of that 
Share." Reliance is 3lso placed on Tara 
Chand Mukerji.v. Afzal Beg (6). In that 
case their Lordships ruled: “But where 
the plaintiff is out of possession, and 
claims possession and partition, then he 
must pay Court-fee calculated on the 
value of the share claimed by him.” 
There is nothing in either of these two 
rulings to show that in these two cases 
an additional fee for partition was insist- 
ed on, and these two cases are practi-. 
cally on all fours with the present case 
except that im the present case the 
plaintiffs had not been able to make 
ihe delivery ef possession by the Court 
effectual, and so they had to bring this 
suit which in reality is one for being 
put in possession by means of partition. 
No other form of possession will be any 
use to them. 


The Stamp Reporter relies on the cases 
cited above. It is truethat in Lachmi 
Sahu v. Radha Krishena Sahu (1), Das, J., 
said: “I think it was necessary for the 
plaintiff to sue for possession as well as 
for partition because it is well estab- 
lished that there must be unity of title 
as well as possession to entitle the 
plaintiff to maintain an action for 
partition. Therefore, strictly speaking, 
the plaintiffs suit should have been a 
suit first of all for joint possession and 
then for partition. This only, in my 
dpinion, affects the question of Court-fee 
payable by the plaintiffs on the plaint." 
But this ruling does not lay down that 
a separate fee for partition should be 
exacted. Similarly as to F. A. No. 64 of 
1923 on which the learned Stamp Repor- 
ter constantly relies in these cases, that 
suit though it would seem to support his 
contention, does not definitely lay down 
that an additional fee ‘for, partition 
should be levied, and with two excep- 
tions all the other rulings relied upon 
seem to me only authoritative on the, 
question of ad valorem fee versus fixed 
fee, not on the guestion raised now of 
ad*valorem fee flus fixed fee. The ex- 
` ceptions I refer to are, first, the learneti 


(6) 13 Ind, Cas, 185; 34 A. 184 8° A, L; J, 1829, 
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Chief Justice's decision in Miscellaneous 


ship says: “There can be no doubt 
that in a case where the plaintiff brings’ 
a partition suit and in addition claims. a 
declaration of his title to. the property, 
he must in addition to the ordinary fee 
payable in a partitifn suit pay also an 
ad valorem fee upon that, portion of the 
property on which he seeks declaration 
of his title." The other case is Rachhya 
These two rulings 
are at first sight undoubtedly in favour 
of the view taken. by the learned Stamp 
Reporter, but it appears to me that they 
are distinguishable from the present 
case, as in hoth of them the party 
desiring partition was actually in posses- 
sion of a portion of the suit land of 


which he was seeking partition and was , 


out of possession of a portion. That is: 
the reason, I think, why separate Couit- 
fees were insisted on. On the other 
hand, “there are the Allahabad rulings 
to which T have referred. What one 
must look at in cases like these is the 
real nature of the suit, and in the present 
case my own view is that the suit is 


.one for recovery of possession by means 


of partition and, in my opinion, only one 
fee is necessary, namely, an ad valorem. 
fee. If the additional Court-fee on the, 
relief for partition is to be levied, it 
must be done, in my opinion, under sec- 
tion 17-of the Court Fees'Act. But it 
can hardly be said that a suit like the 
present embraces two subjects within 
the meaning of section 17 as defined in 
Nauratan Lal v. Stephenson (T) Now 
that parties have been schooled into pay- 


' ing ad valorem fees in partition suits 
which in reality involve the question of 


title and recovery of possession, this 
further question as to whether in addi- 
tion to the ad valorem fee the fixed fee 
for partition is also to be levied comes 
up practically every day before me. I 
have, therefore, to ask for an authorita- 
tive decision which may be followed in 
future. With these remarks I submit 
the case to the Bench for orders as to 
the deficit on the. plaint. The Govern- 
ony should be represented before the 
ench. 


(7) 50 Ind. Cas. 470; 4 P. L. J. 195; 


-Judicial Case No. 44 of 1922. His Lord- - 


* 


Vol. 81) 
SITBARAN JHA PANDEY v. 
Mr. Sailanath - Pdlit, for the 
lants. 


Mr. Sultan Ahmed, Government  Advo- 
cate, for the Respondents. 


JUDGMENT. 

Das, J.—I am unable to agree with 
the view expressfd by the learned 
Taxing Officer in his order dated the 
18th January, 1924. The suit was clear- 
ly one for possession, and for partition. 
It was contended before the Taxing 
Qfficer that. the plaintiffs were in 
possession of the disputed lands, and 
that, there being no complete ouster, 
they were not bound to pay ad valorem 
fees, but only a fee for partition. I quite 
agree that if-it were the case of the 


Ap pel- 


plaintiffs i in the plaint that they were in - 


possession of some of the properties 
sought to be partitioned, they could not 
be called upon to pay the ad valorem fee. 
But that is not the case. of the plaintiffs 
in the plaint. On their own allegations 
the plaintiffs were not in possession of 
any portion of the properties sought to 
be partitioned, and it is sufficient to 
refer tothe reliefs claimed to show that 
the suit of the plaintiffs was one for 
joint ` possession and for partition. I 
need not/puréue | this subject any further, 
for I am “in entire agreement with the 
view expressed by the Taxing Officer on 
this point. 

But then the Taxing Officer took the 
view that the plaintiffs ought not to be 
called upon to pay the fixed fee leviable 
in a suit for partition in addition to the 
ad valorem fee in a suit for possession. He 
held that the suit in reality is one “ for 
being put in possession by means of 
partition", and that only one fee is 
necessary, namely, an ad valorem fee. 
He conceded that if it could be shown 
that the suit embraced two “subjects” 
within the meaning of that term as 
employed in the Court Fees Act, 
something might be said in favour 
of the view taken by the Stamp 
Reporter; but he thought that the suit did 
not embrace two “subjects”, the only 
subject of the suit being “ recovery of 
possession by means of partition. " in 
this view, he came to the conclusion that 
the plaintiffs ought not to be called upon 
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to pay the fixed fee leviable in suit for 
partition. 

With all respect, 'I am unable to take 
the same view. T.agree that the test is 
to see whether the “suit embraces tivo 


"subjects" within the meaning of 
section 17 of the Court Fees Act. Now, 


although the difference in the jurisdic- 


tions of Courts of Common Law and 
Courts of Equity in England does 
not obtain in this country, it is 


still useful to refer to that in dealing 
with .the point whether the plaint- 
iffs suit should be regarded as one 
for possession and partition oras one 
for possession by meang of partition. 
Before the Judicature Act, the Court of 
Chancery had jurisdiction to pass ‘a 
decree for partition, pfovided there was 
no question of title or of possession to be 
tried between the parties. This was 
commonly expressed by saying that “the 
suit for partition is based on the 
assumption that there is no litigation.” 
[See Slade v. Barlow (8) |. But ifa ques- 
tion of title or of possession was raised 
hy the defendant, or if the plaintiffs’ suit 
disclosed that there was a question of 
title or of possession to be tried, the 
Court of Chancery declined to go on 
with the partition suit, until those 
questions—the litigation between the 
parties—had been determined by the 
Court of Law. The ordinary procedure 
was to direct the suit in Chancery to be 
retained for a year, and to give liberty 
to the plaintiffs, "to bring such actions 
atlaw as they may be advised." Now, 
if a suit for joint. possession and 
partition could be regarded as a suit for 
possession by means of partition, it 
would be sufficient for a plaintiff, before 
the Judicature Act, to go to the Court 
of Law and to ask that Court to give 
him allthe reliefs claimed by him. It 
would be unnecessary for him to go first 
to the Court of Law and then to the 
Court of Chancery in order to obtain 
an adjudication of his title and a decree 
for partition. The Judicature Act has, 
no doubt, simplified the procedure in 
that it has given power to the Chancety 
Dfvision to adjudicate on disputed 

(8) (1839) 7 Eq. P06 8 at 3. 301; 38 L. J, Ch. 369; 20 
L.T.10; 17 W. R 
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questions of title; but tle law remains 
what it was, namely, that a party seeking 
partition must ask for joint possession, 
if he is out of posséssion, as a condition 
precedent td a decree for partition. The 
causes of action are entirely . different, 
and the-one is not ineluded in the 
other. The change introduced by the 
Judicature Act is a change in procedure, 
not a change in substantive law. 

In this country we are governed by the 
Code which allows a plaintiff to unite 
in the same suit several causes of action 
against the defendant. But for this 
provision, the Court would have to tell 
the plaintiff who, being out of possession, 
ig asking the Court to- pass a decree for 
partition, that he must proceed by 
ejectment and establish his title, and 
then come for partition. The provision 
im the Code has, no doubt, simplified the 
procedure; but the substance remains 
the same, namely; that a person cannot 
be allowed, under a guise of a partition 
action, to bring an action of ejectment, 
unless. he asks tlie ‘Court to determine 
his title and to give him the appropriate 
relief ds ih an “action of ejectrient. In 
England, before the Judicature Act, a 
plaintiff had to bring two actions, one at 
law and the other in equity. Under the 
Judicature Act in. England and under 
the Civil Procedure Code in India, he 
may bring one suit and "unite several 
causes ot .&etion in that suit. The 
jlifference, as I have said, is in, proce- 
dure, and not in the substantive rights of 
the parties. In my judginent, the present 
suit embraces , two distinct causes of 
action; and, therefore, two subjects 
within the meaning of section 17 of the 
Coürt Fees Act. That being 
plaintiffs must pay the fixed fee for 
partition in ‘addition to the ad valorem 
lee asin a, suit for possession. - 

Boss; J.—T agree. . . 
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PRIVY COUNCIL. 
APPEALS FROM THE OunH JUDICIAL 
CoMMISSIONER’s COURT. - 
February 12, 1924. : 
Present:—Lord Shaw, Lor d Blanesbur gh' 
and Lord: Sàlvesen. 
Chaudliri NUSRAT ALI, since DEGÉÁSED, 
NOW REPRESENTED BY Chaudhri FATEH 
ALI AND OTHERS—APPELLANTS : 
versus  - 
GHULAM SARW AR; SINCE DECEASED 


AND OTHERS— RESPONDENTS. 

Privy Council - Appeal —Concurrent. findings of 
fact— Praetice. 

According to the practice of the Privy Council, 
all issues of fact which ‘form the subject of 
concurrent findings i in the Courts below are exélud- 
ed from review by the Board. 


Appeals from the decrees of the Court 
of the Judicial Commissioner, : Oudh, 
varying the decrees-of the Subordinate 
Judge, Sitapur. : 


JUDGMENT: 

Lord Shaw.—These are lipids 
from. one judgment and ‘two decies, 
dated the 15th July, 1918, of' the Gourt 
of the Judicial Commissioner " at Oudh, 
which partly affirmed and partly reversed 


a judgment and two.decreés of the 3rü | 


December, 1914, of the Subordinate Judge 
of Sitapur: 

It has bécoine quite apparent thaty the 
issues of fact which they räise’ üre:all 
under tlie practice of the "Board, exéliid- 
ed from review, they having’ eeh the 


subject of ‘definite concurrent | fiidiirgs i in' 


the Courts below. This well-established 
rule of ‘the Board’ would: liáve to "be 
violated in order to enable any conclu- 


‘sion contrary to that ‘teached* ih the 


Courts below to be even attenipted,, 
Their Lordships are of opihien that 
no cause has been shown for upsetting 


the judgments’ appealed from; aud they 


will humbly advise His Mi iijesty that 
those de¢rees shall, stand affirmed and 
that the appeals shall bé dismissed with 


. 8. D. Reference áñswered. costs. 
` K.S. D. Appeals dism oi 3s 
: $ . END og VOLUME 8l. 


[1994 7 





- GENE! 





`` Accounts; right: of deceased E S. pu , A 


See PARTNERSHIP. . DM 525 


"See ‘Contract 


. _ tative to: take; 
Acqülešcenos; 
pry MEI CT " ^ 
* 


Acts-G anaral; 





Aot : 1800-XLV. "ee PENAL Cope. 
o 1865—X.. : See SUCCESSION Act. ` 
- ——- 1867—1ILL. See PUBLIC GAMBLING Aor. 
^ 41 tet 1869—IV; See DiyoncE Act. 
cro — 1870—VIL See Court Fess ACT. 
:1871—I.. See CATTLE TRESPASS Aor, 
3872—LU “Hee EYIDENOE Act. ! yt ES 
: I872-—IX. ` See CONTRACT Act. i 
(cL 1875—IX. See MAJORITY AGT. - 
ener 1877—I, See Speciric RELIEF. ‘Act. 
Cf I818—5VIL. “See Forest AOT, tuoo 
C0 2 1878-1; +; See OPIUM Act, - j i 
UP CL. 1878—XI, See ARMS Act. ` . 
= 1879—X VIL. See LEGAL PRACTITIONERS ACT. 







Ei .1881—-V.- See. a “AND ADMINISTRATION 


PEL 1882-—IL See TRUSTS -Act. 

——— 1882—IV. See TRANSFER OF PROPERTY Aot. 
“7 2 -1832—V.. See . EASEMENTS Aor. f 
SQU—— 1880—IX.: See Provincia, SUALL 
GA . Courts Act. ` 

_ =~, 1890--VITI, See Guarpians AND Warps Aor. 

“+2 +." 1890—IX;.:See RAILWAYS AOT. ~. . 

À —— 1894]. See LAND ACQUISITION ACT. 
“vt .—— 1898 —V. See CRIMINAL PROCEDURE. Cons. 

_ 189911. See Stamp Aor. 

P s 1899—-IX: -See ARBITRATION ACT; -.. 

. 1903—X V: See EXTRADITION ~AcT.: : 
“2. T908—-V.^, See-Civin -PROCEDURE Cope. 

—— 1903—IX. See LIMITATION AOT. 
se 1908—XVI. See REGISTRATION Act. 

.—— 1909—1V. See WHIPPING ACT. ; 

——— 1914—11I. See OoPvmioHT Aor. 

Vail see 1916— VII. -See MEDICAL- DEGREES ACT. 
> 7 1920— V, . See PROVINCIAL INSOLVENCY Aor. 
z De Seg Turous Tax Act. ; 


“bee . 
. 


; Acts— ibin gal. 





whe 






- 1858—XL. See BENGAL Minors Act. 

= 1866—IV. See CALGUTTA POLICE ACT. 
1885—VIIL See Bencan Tenancy ACT. 
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Act. . 
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tions No. 3) ACT. 
"Acts— Burma. 


See Burma MiLITARY Pontos ACT. 
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.—— 1909—VII. See Bursa OPIUM Law (AMEND- 


"MENT) Act.- 
—— 1919—1IL See Burma HABITUAL OrreNDERS' 
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—— 1919—IV. See Mapras CITY MUNIOIPAL ACT. 
—— 1920—V. See Mapras Disrreicr MUNICIPALI- 
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Acts—Punjab. 


ee 1887—X VII. See Punzan LAND REVENUE Aor. 
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Administration: of assets — Receiver — Suit 
against estate—Compromise—Sanction of adminis- 
tering Court, whether necessary—-Procedure. 
Where the estate of a deceased person is being 
a ministered by a particular Court, a compromise ` 
entered into by the Receiver in charge of the estate 
iaa suit between the estate and a third person 
should be sanctioned by the Court administering 
the estate and not by the Court before whom the 
suit is pending. B BAPUJI SORABJI v. LAKHMIDAS, 
25 Bom. L. R. 1180; (1924) A.I. R. (B. 89; 48 
B. 200 844 


Admission of Counsel—Admission, erroneous, 
' on point of law, whether binding. 


Àn erroneous admission by Counsel on a point of 
law is of no effect, and does not preclude a-party 
from claiming his legal rights in the Appellate 
Court. O THAKUR PRASAD SINGH v. ÜHANDRIKA 
Persan, 10 O. & A*L. R. 212; 11 O. L.J. 436 

. 742 


Admission of Judgment, effect of, See Evr- 

phNoE Aor, s. 43° 667 
* 

Adverse possession —Co-owners—Limitation— 
Leave and license, doctrine of, applicability 
of—Document thirty years old—Consideration, 
proof of. 

Per Rankin, J.—Whether title to certain pro“ 

.perty has been deduced by proper evidence. 

rom. the first holder to the last holder isa ques- 
tion of fact. Where, however, the Court is dealing 
with a document moré than thirty years old, the 
mere fact that proof of consideration is not 
satisfactory, is by itself a slender ground for 
holding that a document- known to have come into 
existence was entirely unreal. 

Where it is established that a person has held 
possession of tenanted land for more than forty years 
without payment of rent and has built & sub- 
stantial structure on a portion of it, the nature 
of his possession cannot be explained away by 
resort to the doctrine of leave’ and license upon the 

“mere ground that he was in some way related 
to one of the original owners. A fractional 
zemindar purchasing the right of such a person 
can claim to hold the land free of rent as against his 
co-sharers. The doctrine that the possession of one 
co-sharer is the possession of all, is inapplicable to 
such a case. 

Per Ghose,-J— A part-owner cannot bring a 
stranger on to property belonging to himself and 
his co-owners without the consent of the other co- 
owners. If such a person is brought on the proper- 
ty by one co-owner, the other co-owners are entitled 
to sue such person in ejectment at once tp the 
extent of their shares. 

Where a person in possession of land’ claims to 
hold the land free of rent, the period of limitation 
for a suit for assessment of rent would run from 
the time when he came into possession of the 
land. Where sucha suit, if brought, would be 
barred by time, the right of the person in posses- 
sion to hold the land free of rent cannot be 
questiened. C. SATLAJA Nara Roy v. RISHEE OASE e 
Law, 51 O. 135; 39 O.L. J. 380; (1924) A. IL R. 
(Q9) 0936 . 493 


CASES. iol M 


Agra Tenancy Act (H of 1901), s. 20 (3) 
—Thekadar judgment-dehtor—Receiver, appoint. 
ment of—Interest, whether transferred —Civil 
Procedure Code (Act V of 1908), O. XL, applica- 
tion of—Hxecution proceedings. ` 


The appointment of a Receiver to collect rents . 
recoverable by a thekadar judgment-debtor does 
not amount to a transfer of the .interest of the 
thekadar and is not as such’ prohibited by section 
20 (3) of the Agra Tenancy Act, f : 

When in execution proceedings a Receiver is 
&ppointed, he is put in the positioneof the judgment- 
debtor and there is no transfer of the property from 
the judgment-debtor to him. Order XL of the Civil 
Procedure Code does notespecifically refer to execu- `- 
tion proceedings. A KriRTARATH Gir v. MATHURA 
Prasap RAM 741, 


————8. 47—Suit for enhancement of rent— 
Compromsie of suit--Decree recognising com- 
promise—Registration, whether necessary. 


The mere fact that a decree in a compromise 
suit for enhancement of rent directs that entries 
should be made in the'revenue papers of the rent 
provided in the compromise, is not equivalent to 
the embodiment of the terms of the compromise 
in the decree, so as to dispense with the regis- 
tration of the compromise as required by section 
47 of the Agra Tenancy Act. A Santo v. ÁBHAINAN- 
DAN PRASAD D :c e 297 


Agreement—Goods consigned: to Railway—Risk 
Note B—Form signed before being filled up— 
Agreement, validity of, See Ramways Act, s. a 


Appeal (Civil)—Additional evidence, admission’ of 
—Irregularity—Appeal, whether lies—Procedure.- 
See Orvin Procepure Cope, s, 99 999 


——— ———- Application for reveiw—Dismissal 
in default—Petition for restoration, dismissal of 
—Appeal, whether lies. See OriviL PROCEDURE 
‘Cope, s. 115 ^ 1017 


——— Arbitration agreement—Stay of 
' suit—Appeal, whether lies, See ARBITRATION 
Act, 8. 19 ^ i 759 


Copy of decree not filed—Defect, 
See  Orvin Procepure Cops, 
` 1001 


————— ————- Death of respondent—Abatement, 
application to set aside—Ignorance of death, 
whether sufficient cause. See "Civi, PROCEDURE 
Cope, O. XXII, n. 4 585 


———————— Fraud, suit on allegation of, 
failure of —ÁAppeal—Alternative case, whether 
can be set up. < 
Where a plaintiff comes into Court praying for 

relief on the basis of fraud and is unable to 

establish his case, he cannot be permitted, in appeal, 
to have the case re-investigated on another basis 
and on entirely fresh evidence. C  PRouráap 

Caanpra v. RAM Saran, 38 O.L. J. 213; (1924)- 

A. I. R. (O.) 420 680 


whether fatal. 
s. 142 





- Order during course of suit deter- 
mining liability of certain defendants—Decree, 
final—Limitation, commencement of. 


' Vol 81] 
~ Appeal (clivil)—-eoneld, 


NIAMUDDIN Sarpar, 39 C. L. J. 251 


During the course of a suit for possession and 
mesne profits, an order was passed absolving certain 
defendants from liability for mesne profits, but no 
decree was drawn up till the final decision in the 
puit was arrived at: 


Held, that limitation for an appeal against the 
order absolving certain defendants from liability, 
began to run from the dgte of the final decree in 
which the order was incorporated and not from the 
date of the ordereitself. C Irranr MUNDLE 5 
52 





- Pre-emption—Rival suits—Decree, 
identical, in each suit—Appeal by superior pre- 
«emptor from decree in his suit only, whether 
competent. See Res judicata 333 


~to Privy Council —Concurrent find- 
ings of fact—Practice. 
According-to the practice of the Privy Council, 
all issues of fact which form the subject of 
concurrent findings in the Courts below are exclud- 


_ ed from review by the Board. P OC Nusrat ALI v. 


GuuLAM Sarwar, (1924) M. W. N. 429; 11 O. L. J. 
433; 10 0. & A. L. R. 885; (1924) A.I. R. (P. C.) 
232; 20 L. W. 710 (P. C) 1056 


(Criminal)—Acquittal, appeal against 
~—Erroneous view of evidence—Interference, 
when justified. See CRIMINAL PROCEDURE CODE, 
s. 417 306 





—————————dudgment of Appellate Court, 
contents of—Joint trial—Appellate Court, duty 
of, See ORIMINAL PROOEDURE Cops, s. 367 


820 

— — — Appellate Court, duty of—Crimi- 

nal appeal, whether can be dismissed for 
default. See CRIMINAL PROCEDURE Cops, 8. 423 


974 








— —— Appellate Court, 
contents of—Judgment not dealing with fact or 
evidence, legality of, See CRIMINAL PROOEDURE 
Cops, s. 367 437 


Appellate Court, power of, to 
alter charge or finding into one for graver offence. 
See CRIMINAL PRocEpuRE Cone, s. 337 881 


——— Appellate Court, power of, to 
demand security—Appeal from order of Second 
Class Magistrate. See  ORIMINAL PROCEDURE 
Copr, s. 106 (3) - 145 


—— Qommon. object, failure of—Ap- 
pellate Court, whether can invent, fresh com- 
mon object. See PENAL Copt, s. 147 261 


—— Complaint? of offence—Order 





withdrawing complaint—Appeal, whether lies. 


195 
947 


Procedure at hearfng—Appellate 
Court, duty of—Appeal admitted to hearing, 
whether “can be dismissed without hearing 
accused or Advocate, Se CRIMINAL PROOEDURE 
Cope, s. 421 549 


See CRIMINAL PROOEDURB CODE, 5. 
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Appeal (second)—Adverse possesson, question of 
—Question not raised in first appeal, effect of. 
Where the question of adverse possession, although 

set forth in the plaint, is not raised in the issue and 

has not been gone into in the judgment of the Court 
of first instance, and no objection is taken in the 
lower Appellate Court yon the ground that the 
question had not been dealt with by the first 

Court, the question cannot be gone into in the 

second appeal. C Ani, Kumar Biswas v. RASH 

Mouan Sawa, 28 C. W. N: 46; (1924) A.I. R. 

(0). 245 29 


—————— ——— Custom, question of— 

A question of custom is one of mixed facts 
and law and can be entertained in second appeal. 
O Masip HUSAIN v. Sarprr Breas 1033 


Finding of fact—Suit for declara- 
. tion and in alternative for possession—Possession, 
continuance of —Presumption. 

In answer to a suit for declfration of title on 
the basis of a deed of birt, and in the alternative 
for possession in case it should be found that 
the plaintiff had been dispossessed, the defendant 
plaintiff had never been in pôs- 
session of the land in dispute. There was no 
allegation that the plaintiff had at any time 
been dispossessed. The lower Appellate Court 
found on the evidence that the plaintiff had 
obtained possession of the land in dispute under the 
deed of birt and that in the absence of any allegation 
or evidence to the contrary it must be presumed 
that his possession had continued ever since: 

Held, that on the facts found the presumption 
was justified and the finding could not be 
disturbed in second appeal. O SUBDHUN PANDE v. 
Manesu Prasan, 10 O. & A. L. R. 310 588 
———— Legal representative, objection to 

—-Objection not taken in lower Courts. 

It isnot open to a party in second appeal to 
object that a person was improperly brought on 
record as the legal representative of another party, 
when no such objection was raised in the Court of 
first instance or in appeal. M HARIHARA Aryar v. 
CurTHANAKURUSSI VaRIATH UKKANDAN VARIAR 498 


— Suit by zemindar to recover 
price of manure from tenants, nature of—Appeal, 
Second, whether competent. See PROVINCIAL 
SwanL Caure Courts Act, Scu. I, Arr. 4 740 


Approver, conviction based on statement of— 
Corroboration, absence of. See EYIDENOR Act, 
8.114, in. (B) "^ ^ 627 

— ——, evidence of—Corroboration. See Evra 
DENCE ACT, 8. 114, ILL. (B) 881 

Pardon given in respect of offence exclu? 
sively triable by Court of Session—Admissibili-~ 
ty ofeapprover's evidence in trial for offences not 
so triablee See CRIMINAL PROCEDURE CODE, s. 337 

, 881 

, statement of, conviction based on—Cor- 
roboration—Practice. See EvipxNCE Acr, s, 114, 
ILL. (B) i 712 

Arbitration agreemênt—Stay of suit—Appeal, 
whether lies. See ARBITRATION Act, 8.19 759 

sz Award filed in Gourt—Decree declgrin 
submisson invalid, effect of See ARBITRATION 
Acr, 6.14 ; . 782 


7 
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tion of. 


Arbitration—concld. 


aan, Award filed, in Court—Decree declaring: 


E submission invalid—Res judicata. ` See. ARBITRA- 
5 TION AGT, S. 14 n 


l 7 1024 
Award, interferepce with—Court, jurisdic- 





An arbitration, in substance, ousts the "jurisdic- 


‘tion. of the Court except for the purpose, of eon-: 
- „trolling the arbitrator and preventing misconduct, 


and for regulating the procedure after the award. ` 

A Court cannot delete something from an award 
with which it disagrees. Such deleting ‘order is an 
order passed without-jurisdiotion. A Arras BEGAM 
v. ABDUL.MAJID KHAN, 22 A. L. J. 816 525 


———2—- Reference to arbitration pending suit— 
“i Order of reference—Court, duty of —Suit, whether 


." can be dismissed by consent: of parties—Appli- 


" , ation to file award, when competent —HReference 


7; fixing time 


` authority -of—Error of law, whether vitiates - 
Seward. Seg 'OpvIru PROCEDURE .-OODS, av 


De 


cing time, .effett . of--Arbitrators, scope - of, 


PARA. 1, m | 





‘ir Consent, of. parties~Award, validity of. .See 


>: been lawfully: cancelled and. that consequently; 
there could be no valid reference and-no valid award, - 


^ 


: .. Failure to pay amount due--Reference to 
_. tration. -See ContTRaor AE ` 


Arbitration: Act (IK of 1899), $s. 11, 15—Suit ` 


_ See CIVIL PRooEDURE CODE, s. 89 





Cryin. Procepors Cope, Son. If, Para. 5 (2) 574 





< -whether extinguished each other—Novatio—Set- 
- tlement of:cross-contracts—Submission- clauge— 
arbi-` 
834 


pending in Court—Arbitration,: reference to— 

` Award, validity Vo MEE 
É 53 

- s, 14—Arbitration award Award filed in 
Court—Decree declaring submission invalid, effect 





. of. 2 n: A 
“ “An indenb relating toa certain transaction - be- 
tween the firms of M aud-D contained the usual arbi- 


. tration clauses,and differences having arisen between 


-- the parties,-a-reference to arbitration was executed 


.fatled: to co-operate.in this reference 
award and filed it in the Karachi Court on the 6th. 
: March 1919. On the same day, D filed a suit in-the’ 


by M in favour of one W, merchant of Karachi. D 
é W made! his 


< Lahore Court against M aid Wand on the 23rd 


July 1919 obtained an ex parte decree which held 
that the original contract between the -parties had 


and a permanent injunction was granted against 
M and D from filing the award in Court. D filed 
objections in the Karachi Court contendigg that 


- We could not give his award as the reference had 


been held to be illegal: 
Held, that the decree of the Lahore Court was 


as effectual to have the award set aside, as any valid : 


objection raised to the award on the ground of its 
being improperly procured and that, therefore, it 
could not be ignored. S Diwanonanp v. MOHANSHA, 
(1924) A. I. R. (S.) 25, ‘ 82 
——*—— §, 14—Arbitration award—Award filed 
in Court—Decree declaring submission invalid— 


' Res judicata, 


< ENDIAN. CASES: os 


^. Arbitrátion Act--coned.: '- — ^ see 


for award—Fresh agreement extend- : 


Refusal of. arbitratór to ‘act—Appoint- . 
ment of. arbitrator without intervention of Court, 


—. Submission, when valid—Cross-contracts, , 


sf 


.. Än application to enforce dn’ award" was made 
in the Sindh Judicial Commissioners Court and 
- on the very day the non-applicant filed a suit at 
Lahore against the applicant and ‘the “arbitrator,, 
and obtained an ex parte decieé which" held that 
. the contract between the parties: had' béen lawfully 
cancelled and that there was ‘no valid reference to 
arbitration in- consequence and,. therefore, no 
valid award, and grant@d perpetual injunction 
restraining the: applicant and the..arbitrator from 
‘filing the award in Court’ The.rzion-applicant 
objected that the ‘award ‘could-not:-be filed as the . 
arbitrator’ could . not, give: any. award .as the 
reference to the ‘arbitration was illegal and fled a 
copy-of the judgment of the Lahore Courts, - 
-` Held, that the judgment .of the Lahore Court 
_ must be considered not as evidence of the contract 
between “the ' parties -béingió&esncelled.. but as a 
distinct finding and:opsrated as res judicata in the 
award proceedings and “that the. award ‘could not 
‘be enforced. S Monan Suan v. Messrs. DIWAN- 
.OHAND & Oo., (1924) A..L.R. (8.) 60 1024 


——— — 8. 19 —ÀA ppliication. for timeo file written 
statement; whether “a stepzin proceedings." 

An application made by the Counsel for ths 
defendant asking., for. time to file the written 
- statement, Amounts’ ‘to "taking" a” Step "in the 
proceedings" within tlie meaning ‘of section 19 of 
the Arbitration Act; C KARANG INDUSTRIAL BANK 
Lrp. v. Srrva NIRANJAN, 28 OC. W. N. 771; (1924) 
ADR QE. €. uo... S1. 846 
—— sS, 19—Civil- “Procedure -Gode (Act V of 
` - 1908), s 104 (e)—Axrbitvation.agreement—Stay of 
swit—Appeal, whether lies. = . ol x 

104 (e), Civil Pro- 


No .appeal- lies under, section 
. cedure Code from an ordsr “staying a suit under 
section 19 of. thé Indian’ Arbitration: Act. S 
MENGHRAJ Kuratpas V. LANGLEY BILLIMORIA & Co., 
(1923) "A. IR. (S.) 38; 17 S. L. R. 195 |. 759 


. Arms ‘Act’ (XI of 1878), s: 4—Emptycartridge, 


whether ammunition.. ` ~ A. uat 
Empty cartridges come within the: definition of 

ammunition given in. section 4 of the Arms Act. A 
EMPEROR v. ALADIN, 21 A. L.J. 879710 0. & A. 
L. R. 105; 46 Ay 107; (1924) A. I. R. (A) 215; 95 

COrL.J.7270 . ^. uL 215 
——— SS. 4, 5—Arms, definition- of; whether ex, 

~ haustive -Hunting knives, : whether: arms, 

Section 4 of the Arms Act does not- purport to 

give an inclusive definition of arms. 

«Hunting. knives fall :within the definition of 
"arms" contained in section 4 of the Arms Aet, 
and are, therefore, subject to the provision con- 
tained in section 5 of the Act." ©. BisHAN SINGH v, 
Emperor, 51 9.573; (1924) A. I. R. (O) 714; 25 Or. 
L. J. 1119 » 943 
—— — 8, 19 (e)—Servant of licensee in posses- 
sion of gun—Offence, 

A person who has gota license or who is ex- 
empted from taking out a license is not entitled 
to allow any servant of his to use the gun for 
the latter's own purposes, and & servant so in 
possession of his master's gun and using it for 
his own purposes commits an offence under clause 
(e) of section 19 of the Arms Act. But a servant 
carrying a gun for purposes of his master 
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orin the presence -of his master commits no 
, offence. 


Where both the master and servant honestly, | 


but wrongly, believe that the servant is himself 
entitled to use the gun, the power of confiscation of 
the gunneed not be enforced. M VAIRAVAN SERVAI 


In re, 467M. L. J. 401; 19 L. W. 507; 34 Mr L. T 


97; (1924) M. W. N. 375; e ME 438; (1924) A. LR. 
M.) 668; 25 Or Ds 3-015: - a ae . 6 


Attorney and alentini e engaging ere ae 
Vakalàt-—Liability to pay fees—Costs of Attorney 


Ohang on property of wlient—‘Cowi't, jurisdie- - 


tion of. ° € 


When- a- eroi im edi a professional gentle- 


man, ànd'signs a ‘vakalat. for. that purpose, it is 
impossible. to allow- chim to be .heard to say, that 


the” whole: thing was. merely, a farce.and that he. 
"nO liability to, pay the. professignal, 


ig’ under". 
gentleman... 
panes a client executes a vakalat agreeing to. 


caine A rs 
When, a, party” “engages ah Aga “to ‘appear 
for whim nd. io. get? an’ auction’ “sale confirmed 
and. appose . ‘the’ Application" for gétting: the sale 
8et- aside, the, Gourt,. 0h. being” satisfied- thatthe 
party is attempting to- defeat the Attorney's ‘claim 
for. costs, "has jurisdiction. “to declare thë- costs to 
hè a charge, onthe property., We  ARÜNAOHALA' ‘ATYAR, 
19. La. W, 576 : 732 


Benami purchase. ye ' Pleaflei— Appearance ag 
"Plédder in- case Taxing. of: costs—-Misconduct. 
f „See Lesan PRACTITIONERS Act, 8.13 -975 


aan, = purchase.” "gf, decre: 
Pleader.—Advantage--Oóncealment = meee 
«relationship. | See Pinang AND LIENT! . ~ 752 


e Coloun able tPansaction- B ur- 


any 



















transaétion 
‘den ‘of proof.: 
Where's laii DNE his daim. on: rie: allega- 
‘tion thata Series‘ of transactions were benanii.. -and 
sinet Dy^the-plea ~ that thosé transactions..were 
555 rely: “coldurable- and no title-passed under them, 
^tlie onus is‘on the “plaintiff, -in the-4irst Anstanee 
Mo’ ‘show “that? fhè transactions’. in‘ question , were 
Beyani, ‘and: if’ this. is established; the defendant 
ihust prove ‘that they were merely colour&hle and 
_ postitle, passed thereunder, C SHAM, m Rar v. 
“BADHA. CHARAN, Rar, 39. On ds 28... .. 774 


TRS transaction—Finding of Cni basis of— 
„Glaim against tenar, ofi. deed -Burden of proof. 
Although. in..cases of alleged. ‘benami transàc- - 
tions, there, may be.ground, for suspicion, yet the : 












MS 





7, Courts decision, must;..rest, “not upon, suspicion - - 


but upon legal grounds. establishedeby legal. testi- -- 


many.. The AER. should. be. determined not “t 


a AnBrelg upon" $ 
circuttistiintes, -sitch'as, the source of the-purehase 
ondy, thé ‘possession “of “the disputed: property, ~ 


T 


Oral evidence; “but Falsa apon -. 









, &onsideration. t itd like factis; ^ En 
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Where a person claims against the tenor of a 
deed the burden of proving that the deed is fic- 
titious lies upon, him. C ABDUL LATIF v. ABDUL 
Hua, 28 C. W. N. 62; (1924) A. I. R. (C) 523 667 


Bengal Alluvial Lands Act (V of 1920), s. 3 
“ —Alluvial lands recently re-formed-—Breach of 
peace, probability of—Court, jurisdiction `of. 
See ORIMINAL PROCEDURE Cove, 8. 145 931 


Bengal Court-fees (Amendment) Act (V of 
1922). applicability of-—Probate, application 
for, beforé amendment of Act— Or der for Probate ` 
after.. amendment—-Excess Court-fees, whether 
` payable. See Court Fees Acr, s. 17 751 


z Retrospective „operation of. See COuRT 
FEES, Act, 8. 7 (tv) (c): -  . 763 
Bengal Estates Partition Act (V of 1897), 
S. 57 (2)—Partition paper, nature of—Partition 
“paper and map, discrepancy between, effect. of. 
The partition paper prepared *under section 37 
(2) of thé Estates Partition Adt is the title-deed of 
each. proprietor in respect. of the lands allotted 
to him under the partition, and its correctness 
cannot be questioned in a Civil Court. Where 
there.is~-a discrepancy between the ‘partition. 
paper and .the map attached thereto which. merely 
alienates the plots -allotted to each co-sharer by 
the partition” paper, the partition paper should 
prevail C. Ante Komar . Biswas. v. Rast MoHAN 
PAM 28 ©. w N. 46; ud A. L R. H 29 





Bengal. Minors. Act (XL. of 1858). Sale ot 
3 füinor's property by guardian, whether void—Re- 
. versioners of minor, whether can i tea sale, 
™ See GUARDIANS AND Wanns Act, So 30. 522 


Bengal. Patni Taluks. Regulation (vill of 
an 1819), 88. 14; 15—Suit for reversal of patni sale, 
“nature. 6f— Court- fee payable—Suit ‘filed: ‘before 
; amendment. ‘of. Court Fees’ Act— Court-fee, calcu- 
- lation of—Appeal, whether, lies. 
"Aor, 8.1, v) . 763 


Bengal Tenancy Act (VIII ot 1885), S.. 20— 
Landlord and ienant--Occupuncy Tights, aequisi- 
^ ‘tion of--Tenant settled by thekadar; position of. 


~ Where i à tenant, "has been Tegally inducted? on to 
"lend he is.entitléd to the benefit of section! 20 of the 
"Bengal Tenancy Aet. : i 
A thekada* of the land i in dispute gave-a settle- 
ment of the‘land, which he was.entitled. to givo,. to 
the defendants. After the expiry of the theka the 


- plaintiffs; landlords; took no steps, to eject the 


defendants “from «the land, and eventually the 

.defendants were entered in the Record of Rights 
,.88 occupancy raiyats : 

“Held, ‘that’ the defendants having been legally 
inducted on tothe land weré entitled to claim the 
eft of section 20 “of thé Bengal’ Tenancy Act. 

at. SHEGÖBİND Ram Satit v- MARIPAT: -D'osapng, 2 
"Pt. 913: NEH AL Re (Pat) 207; (1924) Pat, 191 
321 


s. 50 (2)—Wniform pajmient: ‘of went— 
BR “Hajabadi lanfls—-Remission of rent—Pr esumption, 


- 


E 


See Cour- Fars ; 
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No presumption can arise under section 50 (2) 
of the Bengal Tenancy Act in respect of a 


tenancy consisting wholly or partly of hajabadi .. 


lands, in respect of wlfich the tenant gets an 
entire remission of rent for the years in which 
there is a flood. G Bisort CHAND MAHTAB v. AKHIL 
Bnuurva, 510. 314; 28 C. WON. 529; (1924) A. T. 
R. (C.) 648 564 


ss, 101, 111— Suit for alteration of rent— 
Order directing preparation of Record of Rights, 
effect of —Jurisdiction of Civil Court —Procedure. 
The meaning of section 111 of the Bengal 


Tenancy Act is that-after an order has been 
made under section 101 of the Act directing the 


. preparation of a Record of Rights, a Civil Court 


` publication of the Record of Rights. 


shall not try ae suit for the alteration of rent 
even if such suit was instituted before the order 
was made, until three months after the final, 
The proper 
ecourse in suche a case is to adjourn the trial of 
the suit until after the final publication of the 
Record of Rights. C Pramapa Nats Roy v. BASIRUD- 
pin, 510. 230; 28 C. W. N. 631; 40 C. L. J. 177; 
(1924) A. I. R. (O.) 704 993 


————— S, 153—Rent, suit for— Dispute as to vate 
of rent—Appeal, second, whether competent. 


In.& suit for rent the plaintiff claimed that 
the land was settled with the defendant at the 
rate of Rs.5 a yearand the trees standing on 
the land at the rate of Rs. 2 a year and that the 
total rent was thus Rs.7 ayear. The defendant 
contended that the rent settled for the land and 


. the trees was Rs. 5 a year: : 


Held, that the suit involved a question relating 
to the amount of rent annually payable by the 
tenant and section 153 of the Bengal Tenancy Act 
did not, therefore, bar a second appeal in the 
ease, -O JoNARDI MANDAL v. ANADI Natu Ray, 39 
O. L. J. 334; (1924) A. I. R. (0) 838 567 


Berar Land Revenue Gode, 1896, s. 209— 

Joint Hindu family—-Right of pre-emption— 

* Co-occupant—Joint Mitakshara family—Co-par- 
cenary—Manager, suit by—Suit by all members. 


A joint Mitakshara Hindu family isa “ co-occu- 
pant” within the meaning of the Berar Land 
Revenue Code and constitutes one single co-occu- 
pant, irrespective of the number which makes up 
the whole co-parcenary, for the purpose of,deter- 
mining preferential rights of pre-emption under 
saction 209 of the Code. i 

Obiter dicta:—-In a joint Mitakshara family the 
whole co-parcenary continues to hold “the joint 
property as one unit so long as therd is no division 
of rights between the several members constitut- 
ing it. There is not only unity of title, but unity 
of possession and enjoyment with all the incidents 
of the right of survivorship attached thereto. 

For the purposes.of répresentation in suits, a 
joint family is considered duly represented by its 
manager. the same way, when all* the mem- 
bers constituting the joint family, join in suing, 
c one of them should be regarded as not. suing 
in his individual right but by way of an enforce- 


INDIAN CASES, 
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ment of a joint right vested in all of them jointly 
as a joint family. 

The cumulative effect 
the expressions ‘occupant’ and ‘co-occupant,’ 
‘holder, ‘holding’ and ‘to hold land,’ in the 
Berar Land Revenue Code is that a. person in 
whom the right to the possession and .enjoy- 
ment or disposal of unafienated land vests under . 
a single original title, who - holds such 
right whether solely on his own account, or wholly 
or partially in trust for another person, or a class 
of persons, or wherg there are more holders than 
one, any one of such holders, is an occupant, 
and when there are more occupants than onein a e 
single holding, each of such occupants is $lso 
called a ‘co-occupant.' N Kisan v. Srraram 1009 


BIIl of Exchange—-Bill expressed in Foreign 
currency, decree on—Rate of exchange appli- 
` cable —Interest payable “from date", meaning of. 

Where a decree is obtained for the value ofa , 
Bill of Exchange which is stated in Foreign curren 
cy, the decretal amount in rupees is, in the absence 
ofa contract between the parties to the contrary, 
to be calculated in accordance with the rate of 
exchange prevailing on the date when the cause 
of action arose, that isto say, the date on which 
the bill matured and not the date on which the 
decree was passed. 

The same rule is to be applied whether the 
cause of -action is for a debt or for damages, and 
whether it sounds ;in contract or in tort. 

A Bill of Exchange drawn by a firm in America 
on a firm in India contained the following clause: — 
“draft to be paid at the current rate for Bank 
demand draft at date of payment with interest 
added at 8 per Gent. per annum from date to 
approximate date of returns reaching New York": 

Held, that the words “from date” meant “from 
the date when the billis drawn" and not “from 
the due date of payment.” C. MULLER MAOLEAN & 
Co. v. ArAULLAH & Co., 51 C. 320; (1924) A. T. R. 
(0) 778 ! 561 
— Material alteration—Presumption as to 

time of alteration —Burden of proof. See Insrru-~ 

MENT 5 - 847 
Bombay Court of Wards Act (I of 1905), s. 

31—Notice served on Government ward— 

Period of notice, deduction of—Defendant ceasing 

to be Government ward at date of suit, effect of. 

See LIMITATION Aor, s. 15 (2) 750 


Bombay District Municipal Act (Ill of 1901), 
Ss. 3 (12), 90 (3)—"Street", definition of— 
Vacant space surrounded by houses, whether 
"street"—Notice requiring repair .of street— 
Vague and indefinite notice, validity of. 

The words "all other persons" occurring in, 
the definition of a streot in the second para- 
graph of clause (12) of section 3 of the Bombay 
District, Mynicipal Act, mean persons other 
than the occupier of such building and does 
not mean all the occupiers of all the buildings 
within that space. 

A vacant space which is used by the occupier 
of houses surrounding it as a means of access 
to and from public spaces and thoroughfares is 


of the definitions of 
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a "street" within the meaning of the’ definition 
contained in, section 3 (12) of the Bombay. 
District Municipal Act. 

Section 90 of the Bombay District Municipal 
Act .requires that a notice purporting to be 
issued. under the section, must specify the work 


.required to be done and the manner-of carry- 


ing out the work. a 

A notice purporting to be issued under sec- 
tion 90 (3) of the Bombay District Municipal 
“Act was in the following terms:—you are hereby 
informed by this notice that you get the dehla 
road in your Pole lev@lled and make way for 
passage of water and put up lights for the 
inhabitants of the dehla : 

Held, that the notice was too vague and in- 
definite to be complied with, and did not satisfy 
the requirements of the section under which it 
was issued as the manner in which the work 
was to be carried out was not specified. -B 


. DAYABHAI LALUBHAI v. AHMEDABAD MUNICIPALITY, 


` ing the welfare ‘of a 


95 Bom. L. R. 1218; (1994) A. I. R. (B.) 116; 25 
‘Gr. L.J. 990 ; 638 


——— s. 90,.scope of—Power of stopping public 


street. 
Section 90 of the Bombay District Muniepal Act 


is not confined in its interpretation to new public . 


streets alone but applies to all public streets 
whether old or new. ` - 

Per Aston, A. J. C.—Powers materially affect- 
community must, 
arbitrarily or cap- 


be exercised not 
manner, and 


course, 
in a reasonable 


.rieiously but 


“with due regard to the well-known maxim which 


has been applied in cases where highways are 
concerned, salus populi suprema lex that “regard for 
the public welfare is the highest law.” 

The test whether the power of stopping up a 
public street under section 90, clause (1) of 


‘the Bombay District Municipal Act has been 


reasonably and validly exercised is whether the 
deprivation of the:right of the public to proceed 
along that street is accompanied by an equivalent 
advantage not to private individuals but to the 
publie. S HYpERABAD MUNIOIPALITY v. FAKHRUDIN 
29 Cr. L. J. 646 134 


—— 6$. 101 (1), 107 (1)—Notice issued by 

Health Officer to repair sinks, validity of. 

A notice, purporting to'be under section 107 
(1) of the Bombay District Municipal Act, was 
eserved on the petitioner calling upon him to 
put up new sinks with reference to the ground 
floor of his building and to arrange to have the 
water in the sinks discharged into the drainage 
cess-pool, and also to repair the sinks on’ the 
first floor so as to connect them with the gully 
trap. The notice was issued by the Health Officer 
of the Municipality : 2 p 

Held, (1) that.the notice fell within the 
purview of section 101 (1) and pot section 107 (1) 
of the Bombay District Municipal Act; 

(2) that the notice having been issued by the 
Health Officer and not by the Chief Officer of 
the Municipality was invalid. 
GANGADHAR v, Emperor, (1024) A. L R. (B) 
25 Cr, L: J. 1148 Br . 
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Bombay Land Revenue Code (Act V of 1879), 
s. 65 —Application for permission to use agricul- 
tural land for non-agricultural purposes—Pre- 
cedure—Final decision not communigated within 
three months, effect of. 

Section 65 of the Rombay Land Revenue Code 
lays down the procedure to be followed by the 
Collector on receipt of an application by an 
occupier for permission to use his agricultural 
“land for non-agricultural purposes, for instance, 
to build a shed. On receipt of the application 
the Collector must inform the applicant that he 
has received it. He has no further powers there- 
after until due inquiry is made. When due 
inquiry has been made, then he can either grant 
or refuse permission. But the decision either to 
grant orto refusa permission must be sent to the 
applicant within a period of three months to be 
calculated according to the terms of the section. 
This decision must be a “proper decision after 
due enquiry. Where tho Cellector refuses the 
application without due inquiry, the applicant, 
after three months, will be entitled to act as if 
permission had been granted afcording to the terms 
of his application. B SHIWPALSING v. SEORETARY OF 
SrATE FOR INDIA, 26 Bom. L, R. 371; (1924) A. I. R. 

` (B.) 369 491 
Bombay Rent (War Restrictions No. 2) Act 

(ILof 1918), s. 9 (3)—Sub-lease by statutory 
- tenant, validity of—Notice to quit—-Rent, receipt 

of —Waiver. 

The words “the term of whose lease has expired” 
in section 9 (3) of ‘the Bombay Rent (War Res- 
trietions No. 2) Act, are an adjectival clause 
qualifying the noun tenant. 'The first part of the 
Sub-section refers to the act of & tenant whose 
lease has terminated, and, therefore, the sub-letting 
must have occurred after the expiry of the lease. 
So also in the second part of the sub-section, the 
term of the lease must be fixed before the sub-letting. 
: Otherwise it cannot be said that a tenant has sub-let 

fora period extending beyond the term of his 

lease. Where the term of the lease has not expired, 
nor has it been determined by notice to quit before 
the sub-letting, the sub-saction has no application. 

The object of section 9 (3) of the Bombay Rent 
(War Restrictions No. 2) Act, isto preventa statu- 
tory tenancy being used as a source of profit by a 
tenant who does not require the premises for his 

' own occupation. The first part of the sub-section 
refers to a tenant who holds over under sub-section 

(1) and the second part to a tenant who sub-lets 
. beyond his term in expectation of a statutory 

tenancy. 

A landlord’ may recover rent from a statutory 
tenant without waiving a notice to quit, but to 


- -gollett six months’ rent in advance, after termina- 


tion of the tenancy by notice to quit, is conduct in 
consistent with an intention to enforce the notice, 
B. MADHAVJI Virit v. LAKSHMIDAS, 25 Bom. L, R. 
1178; (1924) A. I. R. (B.) 99; 48 DB. 257 843 
Bond, material alteration in—Suit on bond not 

maintainable—Original debt, suit on, when main- 

tainable. : 

A material alteration in a bond pre¥ents a 
suit being based on the bond, and unless tho 
original dept can bə proved as an independent 
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contract apart from ths bond, a suif--én the..: 
-C Dura . 
ax To aes 


original debt is also not maintainable. 

Mean v. ABDUL RAHAMAN,’ 28 GO. Ws 
A. I R. (C) 452 ` 

, suit or—Denial. of TE A 

proof of —Bond alleged to be E, proof o f, 

whether necessary. i 


In answer to a suit on a bead which .was 


alleged to have been lost the defendant pleaded i 


non-execution. The: -plaintiff proved. execution of `. 
the bond : . 
Held, that in the absence ofa plea of. payment 


or part-payment, the plaintif was not. bound to: 
prove the loss of the bond -and "execution having ; 


been’ proved the ‘plaintiff was- entitled to a decreo. 
O Beni Mapio v. RAM ‘Laruan, 10. 0. & A L. R., 
389 . 570. 


Buddhist. iw: Babess Marii dM gir: 


-Consent of guaxdian; whether mecessary. 


. Under Burmese Buddhist’ Lew; a minor girl can 

contract a valid: marriage without the consent of her 
guardian, Bur. 
NYAN, (1923) AIR. (L. B) 76 `> 


Burden of proof——aAlienation by guardian Suit 


“to: set aside alienation—Limitation, e Guik- 
,DIANS AND WARDS ACT, S. 30 “680 


- Benami transaction valorable transaid: 





E Sed: BENAMI __ f 774 
: — Claim ‘against tenor ^ ef. deed. ' ‘See 
-BENAMI TRANSACTION 667 


———— : Ejectmėnt` suit—Gora linds -Possession 
: following . title—- presumption, applicability of. 
‘See EJECTMENT. ^. : 669 


Erecting. P ia NGGAE X Derurer 
to. inhabitants of locality—Onus. See MADRAS 
Or -MuNiCIPAL ACT,8:288-. . ; «272 


--Hindu joint family Pártition —Separs- 
tion of: ‘one member.—Re-nion.. See HINDU Law 





ane “591 f 
— Tami willage-—Oomrmdnal orambuke 
See INAM | . 1021 


= Instrument —Material h alteration—Prè- 
. sumption as to time of alteration., See INSTRU- 
+ MENT : B47 


Mor ee Transfer of mor tgage—Stamp , 
duiy. See Stamp Act, Sog. I, Arr: 40- .471 


: —-— — Murder—Hxceptions—Proof, what amounts 
. to—Plea not taken by. accuged:— Duty. "of Court. 
Bee Prenar Cops, s. 300, Hxogr. 1 ~, 


See TEWIDENGE Act, 5. :14 , 717 


"Parties ` absent--Hx parte fica 
. Plaintiff, duty of. See Civip Procepre Cops, O. 
E R.3 : . 867 


Due y Ps ben dns ef desth Tims fe d 
See "EvipENCE Act, s. 108 o5 death 


. —— Redemption, suit for—Sale in favour 
mortgagee. See MORTGAGE. 





-INDIAN OASES. 


- rulé 25 of the Burma. Forest- Rules, 


MAUNG SEN n v: MAUNG- SAN“ 


"901 :: 
-Murder—-Grave and susden Proyotation, 


[1994 


Burden of proof—coneld.. 


“e—a Unsoundness of mind, plea of, See CRI- 
MINAL PROCEDURE CODE, s. 465 827 


- Using as penüine* forged:-note— Know». R 


ledge. of accused. See PENAL ÜODE, 8. 489B 551^ 


Burma. Forest Rules, rr.25; $8—House built . 


with unreserved timber: obtained fre ee e from. Govert- 
ment, sale of—-Offence, . 9 


Accused -built:a house in: 1920 with. ares ved 





timber obtained- free from - Government under. 


In 1922 he. 
Sold the house : 


Held, that’ he had oue no, offence under | 


rule 98 tead “with ‘rule 25 of the Burma Forests, 
Rules: ` L. B. Néa Po MYIT $, .Euprror,.2 Bur. Tie 
| 4.12; Ga A. T R. QJ s. 25: Cr. Ya J wk 


Burma Habliual- Offeriders” Restriction: Act: 
.(H of -1919), ss. 3,. 7—Purmà > Opium: Law - 
Amendment’ Act. ( VII. of 1909), s. 3—Grimiñal - 
Procedure Code (Act. V of. 1898), s. 110—Person 
-earning. liveiihood by. ds salé ` 0f opi 
“whether can be restricted. . < 


The effect of Section’ 3° of ihe Burma: Qian aw 
Amendment Act is--to : iiitroduce-an additional; 
‘found on which section. 110 of the; ; Crim, 
?rocedure Code may be Applied, an and a përson’ 
who falls within the purviéw of section®3 of-the- 
Burma; Opium, Law , Amendment Act, "may, 
therefore, by . «virtue of, thie - "provisions of seetion: 3 
of the Burma Habitual’ ‘Offenders’ Restriétion’: Act 
be dealt with under séctior 7 of' the: ‘latter Act.. 
R EwrEnoR.v Noa Kyayne, 3 Bir DSJ. h7;:29:R; 
61; (1924) A. T. R. (R.) 244; 25 Cr. ded. 930. 546 


Burma Lower Courts Manual; paras. 564, 
870. (18) (b).(2). See Court Peks Aor, s;81 187 


‘Sannin ‘Miltary: Police ‘Not ONO 
6 (b), ^ offence undër=Adjutant, of : 

, Military Police Battalion, - "jurisdiction: 
the, ‘case of Rangoon: an .‘offence - under 
section 6 (b of ‘the Bürma Military. Police, Aet.i is 
triablé “exclusively” by ‘‘the Lowér Burma; "Chief 
` Court arid thie „Adjutant -of the- Rangoon, Military 
` Police, Battalion” who is -merely.-a. Magistrate’ of 
‘the First. Class has no: júrisdiction to -tyy such an 
‘offence. .L B TiwPEROR v: ;RAMBAHADUR. Rat, 2 Bur, 
du n 21; ; (1923) Il BY Shaped “225% Ura Dl. 

























“Burma Municipal Act (III of 1898), ss. 2 (8), 
, 142 , (1) — Lodging "housez-Building, occupation 
of, by different familiestin PME al ae 
and license, if. necessary.” : 


-Ifa building or part. ‘ofa, building i is^ d an 
“lodgings or. occupied to. any "extent "n common 
by "mhembers-. of more than, ore; fatiily;thàt build- 
~‘tug-or that ‘part must: be Tegigiéfed : and’ licerised. 

Tf a: building. “is - ‘divided’ into 'separate..and 
"iüdependeni:dwellings or tehetnents ‘and ‘thdse 
dwellings and tenements “are,” “éguch* ‘that «the 


449 °. occupants’ of ‘them do not. to" any extent-usécor 


‘occupy the building ab .a whole in commoii;:then, 


even if the séparate tenements or some” of: them : 


are actually used ag lodang houses, ‘the-building 


e 
e 


êh 
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as a whole does not thereby become a lodging 
bouse “and only those separate and independent 
tenements which are used as lodging houses need 
to be registered and licensed. R Emperor, P. D. 
Serta, 2.Bur. L. 3:,298; (1924)- A. I. R. (R3*109; 
25 Cr. L. J. 1136 960 


Burma Opium Law Araendment Act (VII of 
1909), s. 3— Person earning livelihood by un- 
lawful ‘sale’ of opifm, whether can be restricted. 
See BURMA Haprruat OFFENDERS’ RESTRICTION 
Act, 8..9- : 546 


Calcutta High Court original Side Rules, 
© Oh? X; r, 36, whether ultra vires—Court, juris- 
‘diction of, to "dismiss suit for default—Order dis- 
“missing suit for default, whether "judgment"— 
"Appeal, whether -maintainable—Letters Patent, 
` (Cal.); 1865, cl. 15—Civil. Procedure Code (Act V 
of 1908), às. 104, 129. ! 


Rule 36, Chapter’X ‘of the Original Side Rules 
of the Calcutta Higb Court is not ultra vires 
and a Judge of the High Court has jurisdiction 
to dismiss a suit for default after considering 
the fácts and arguments put before him if in 
his discretion he thinks it right to dismiss the 
suit. 

An. order dismissing a suit for want of -pro- 
jécution is a "judgment" within the meaning of 


clause" 15 of ‘the Letters Patent of 1865 and is; ` 


therefore, appealable. 


“Phe Letters ‘Patent of -1865 sre "a law for’ the 
ühe being in force" within the meaning of 
section’ 104 of tlie Civil Procedure Code. 

"Section 129 of the Civil Procedure Code ‘may 
‘légitimately ‘be ‘read’ as referring tothe Letters 
Patent of'1265 which were in force at the time of 
thé passing of the Code. © Upoy CHAND PANNALAL 
4. "Kurstpas TPILOROREND) .28 O: W.N. 916; 51 C. 
905. . 1048 


Calcutta - Municipal Act (M of 1899), 
ss: 151; 557 (d),:applicability of—Acquisition 
Ulf part of holding—Annual value, assessment 
: of Municipal assessment before and af ter acquisi- 
"E *on--Presumption as to market value, whether 
*:grises-- Marked, value, assessment of— Number of 

à years purchase allowed. . 


“Where a portión of a holding is acaniked under 
the. Calcutta Municipal Act, the claimant, in the 
absences of any. évidence produced by the Munici- 
‘palit to the contrary, is entitled, having regard 
at 'seciión 151 of the Act, and to the legal pre- 
-gumption that oficial acts are properlye perform- 
“af to. claim that the annual value of the portion 
"Acquired is the’.difference betwéen the annval 
$ aluh assessed by the Municipality of the entire 
“holding, before the acquisition and of the remaining 
` portion after the Acquisition. 
a> he” présumption as to market value arising 
“ünder Section 557 (d) of the Caleutta' Municipal 
Act applies“ only to` holdings" which have been 
acquired. It does not apply where a portion only 
_ of à holding has been acquired. ` 

Whete à portion only of a holding has been 
“acquired; thé number of “years’ purchase to -be 
“allowed i in determining the market value depends 
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upon the evidence produced in each case. C,MAHEN- 
DRANATH v, SECRATARY OF STATE FOR INDIA, 25 ry wW, 
N-779- - è 1004 


Calcutta Police Act (IV of 1866), s. 62A 
—Üarrying kirpan more than nine inches long, 
whether offence. 


The carrying of a kirpan more than nine 
inches long in the town or suburb of Calcutta 
without special license or permit is an offence 
under section 62A of the Calcutta Police Act, 1866. 
© Krrpat SINGH v. Esrperor, 50 C. 912; (1924) A. 
I. R. (O.) 231; 25 Cr. L. J. 1116 940 


Calcutta Rent Act (lll of 1920) ss. 2 
(f, 415 (3) (b)— Furnished * flat —Controller, 
power of, to standardise rent—ligre of furniture, 
whether can be fixed—Order standardising rent, 
effect of— Rent at rate agreed Up, whether can be. 
recovered. 


The Rent Controller can standardize the rent of 
“premises” where the "premises" are comprised 
ina furnished flat, but he has no power to fix 
the hire of the furniture. 


Though.the Controller or Tribunal, as the case 
may be, may make an order standardizing the 
rent to be paid in respect of premises “when 
such premises have been let at a sum which 
includes payment for use bf furniture, the parties 
to that agreement remain under their original 
liability, whatever effect such order may have as 
between other parties or in other circumstances. 


The defendant Company agreed to take the lower 
000 a month including 
furniture and entered into possession. Subsequent- 
ly they applied to the Rent Controller who 


fixed a standard rent for the premises 
at Rs. 275 per month including the fur- 
niture. The plaintiff thereupon applied to the 


‘Tribunal which decided that the Controller had 
‘no power in fixing a standard rent to include 
hire of furniture and fixed it at Rs. 200 per ° 
month for the premises unfurnished. Rent was 
paid at the rate so fixed for some time and 
the plaintiff then sued to recover the balance 


- of the amount agreed to be payable under the 


original agreement : 


Held, that the plaintiff was entitled to succeed: 
C ELLEN EvELINE v. Jonn, Dickinson, 28 C. W. N. 
774; (1924) A. I. R. (C.) 868 853 


Cattle Trespass Act (Lof 1871), s. 10—Right 
to seize cutiles extent of— Cattle, whether can be 
seized after they have left. 


` The right to seize cattle trespassing on “Jand 


.and doing damage to the crops under section 10 of 


the Cattle Trespass Act, subsists only while the 
cattle are on ths- land and'does not continue even 
after they have left the land trespassed upon and 
the owner o# the land has no fight to go to tle 
owifer of the cattle and demand the delivery of 


` the cattle in order that he may take them to ¢he 


cattle pound. N BHAGWANTRAO v. OHAMPAT Rao, 25 
Or. L. J 1000 ., 716 
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Cause of action, jolnder of—Suit for recovery 
of rent in respect of different holdings, main- 
tainability of. See Orvin Procepure Cops, O. II, 
R. 3° 648 

, what is. 

"The expression “caflse of action" means every 
fact which “it would be necessary for the plaintiff 
to prove, if traversed, in order to enable him to 
sustain his action. $ 

The cause of action has no relation whatever to 
the defence which may be set up by the defendant, 


‘nor does it depend upon the character of the 
relief prayed for by the plaintiff. It refers entirely, 


to the grounds set forth in the plaint as the 
cause of action, or, in other words, to the media 
upon which the plaintiff asks the Court to arrive at 
a conclusion in his favour. B YESHYADABAI vV. 
JANARDHAN RAGHUNATH Warik, 25 Bom. L. R. 1172; 
(1924) A.I. R. @.) 141 |. 7 776 
C. P. Land Revenue Act (Il of 1917), s. 80, 

applicability of. ; 

Section 80 o£ the C. P. Land Revenue Act ap- 
lies to an entry made in accordance with the 
order of the Settlement Officer and not to one made 
contrary to his order. N JAGANNATH v. ines 


$.188— Lambardar, powers of—Manage- 
ment of village—Authority to sell proprietary 
ights of co-sharer. 
rights OF of the O. P. Land Revenue Act 
while giving the lambardar authority to manage 
the village on behalf $f the proprietors does not 
authorize him to sell the proprietary rights: of 
other co-sharers without their consent. N RANGABAI 


v. MADHORAO. 276 





cy Act (XI of 1898), s. 41—Occu- 
: SE in MP of part of ---Landlord,’ 


holdin: di 
Pether can P enter —Mortgage by conditional 


sale —Consent of landlord—Sale in favour of 

alidity of. 

d opi Without the consent of the landlord 
of a part of an absolute occupancy holding, even 
though defined and demarcated, will not give the 
landlord a right of re-entry under section 41 of the 

'enuncy Act. 
Oe adler gives his consent to a mort- 
gage by conditional sale of an absolute occupancy 
holding he consents to the conditional sale as well 
as to the mortgage, and no further consent 
required for a transfer by the tenant in favour 
ofthe mortgagee in satisfaction of his liabilities 


under the mortgage. N BAPUJI v. Raunao, 7 N. L. 
J. 99 664 


s. 46—Mortgage of occupancy land— 
Validity inter ‘partes-—Contract void,ab initio— 
Suit for return of consideration—Limitation 
Act (IK of 1908), Sch. I, Art. 62. > ; | 
A mortgage of occupancy land is wholly invalid 

under the O.P. Tenancy Act even inier partes 
and cannot operate in respect of the property 
` it. $ 
aer refund of consideration for the 
mortgage of an oecupancy land, the qpatraet being 
ab initio void, is governed by Art. 62 06 the 
‘Ljmitation Act and must be brought within three 
years of the date of the deed. N OmRAO v. 


RAMDHAR -873 


INDIAN CASES, 


is- 
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ss. 49, 50—Transfer in favour of next 
reversioner—Sanction of Revenue Authorities, if 
necessary. . A 
Sections 49 and 50 of the O.P. Tenancy Act 
make no exception in the case of a transfer in 
favour of an heir and reversioner and a transfer of 
occupancy right insir land by a widow in favour 
of her next reversionei®is invalid without the sanc- 
tion of Revenue Authoritieg. N BHAGWATI BAI v. 
DADU KHUSHIRAM 878 


C. P. Tenancy Act (I 0f 1920), s. 21—-Suit for 
arrears of rent against purchaser of crops— 
Limitation, commencement of. 

Limitation for a suit for arrears of rent under 
section 21 of the O.P. Ténancy Act, against 
a purchaser of the standing crops begins 
to run from the date on which the purchaser 
does some overt act which gives the landlord 
notice of his claim. For instance, where the 
crops are cut by the purchaser, limitation begins 
to run from the date on which the cutting begins, 
as appropriation must be held to have commenced 
from that date. N NaTHULALSA v. SHANKERLAL, 7 
N. L. J. 80; (1924) A. I. R. (£N) 87 651 


Charge, alteration of. See CRIMINAL PROCEDURE 
Copr, s. 226 986 

, alteration in. See CRIMINAL PROCEDURE 

Cope, 8, 215 318 
Appellate Court, power of, to alter charge 

or finding into’ one for graver offence. See 
CRIMINAL PRocEDURE CODE, s. 337 881 
— — ——., defective, effect of—Trial de novo, when 
justified —Re-trial from what stage to be ordered. 
See CRIMINAL PROCEDURE CODE, s. 223 976 
— — ——, explanation of—Duty of Judge—Alterna- 
tive charges. See CRIMINAL PROCEDURE CODE, s. 
236 80 

, joinder of. See CRIMINAL PROCEDURÉ 

8. 235 796 
, joinder of—Offences distinct and separate. 
See ORIMINAL PROCEDURE CODE, s. 233 612 
of conspiracy against two persons— 
Acquittal of one—Conviction of other, legality of 
—-Conviction for conspiracy, whsther negatives 
substantive charge. See PENAL Cope, s. 120 824 
- of offence—Oonviction for abetment, legal- 

ity of. See ÜRIMINAL Proceptre Copz,.s. “238 


CODE, 





to Jury—Omission to give elaborate de- 

finition of.oflence—Misdirection. See CRIMINAL 
PROCEDURE CODE, s. 297 . 808 
—— —— under s. 302, Penal Code— Whether s. 34, 
Penal Code, should be mentioned. See ORIMINAL 
Procefure CODE, s. 297 353 


Charitable endowments—Wakf  property— ' 


Obstructions, removal of. 

The plaintiffs whose right of access to a temple 
and a well, which were wakf property, was 
seriously circumscribed’ by the defendant, who 
roofed over the well and built walls round the 
temple, brought a suit for the removal of the 
constructions: 

Held, that the plaintiffs wero entitled for the 
preservation of their rights to the relief claimed. 
A Putur KUNWAR v. Janxi Das, 22 A. L Mood 

T ` 294 


959: 
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Chota Nagpur Tenancy Act (VI of 1908), 
Ss. 83—Record of Rights—Presumption of cor- 
rectness, rebuttal of—Draft Record of Rights, 
entries in, admissibility  of—Khanapuri and 
attestation proceedings. 

A presumption of correctness only arises in 
favour of the finally published Record of Rights, 
and no such presumption arises in favour ‘of the 
entries in the draft Record of Rights. The pre- 
sumption attaching to the Record of Rights as final- 
ly published is, however, a presumption which may 
“be rebutted, and for this purpose it is perfectly 
légitimate to put in evidence the proceedings 
which led up to the finally published record, 
for. instance the proceedings at the khanapuri and 
the attestation stages. Pat. Cuanp Ray v. Baac- 
“WATI CHARAN, 2 Pat. 814; (1924) A.I. R. (Pat) E 

s: 6 


Cierra itil evidence, conviction based on 

—T'est. 
In order to justify the reference of guilt from 
.purely circumstantial evidence, the evidence must 
fs such as to be incompatible with the innocence of 
the accused and incapable of explanation on any 
reasonable. hypothesis other than that of his guilt. 
L MOHAMMAD Yar v. EMPEROR, 5 L. L. J. 40; (1924) 
A I. R.(L.)62; 235 Cr.L J. 685 173 
Stolen property, proof of. See PENAL CODE, 
8, 414 310 


Clty of Bombay Municipal Act (III of 1888), 
8s. 246 A, 25 7— Walter eloset—Storage of water 
in cistern—Nolice requiring landlord to pump 
water into cistern. . | 
Section 246A and the following sections of the 

City of Bombay Municipal Act, dealing with water 

closets, merely relate to the construction, position, 

and proper maintenance of water closets, and have 


nothing whatever to do with the supply of water to 


such closets. 

Section 257 of the City of Bombay Municipal Act 
being a penal section must be strictly construed. 
Under that section only certain kinds of work can 
be requisitioned by the Commissioner to bring the 
condition of the privy or water closet within the 
previous provisions of the ‘Chapter, that is to say, 
with regard to its construction or maintenance. 
The Commissioner has no power under this sec- 
tion to direct a landlord to maintain a water closet 
in good order by pumping a sufficient quantity of 
water into the cistern. B Sarm Manomep Hasr 
AHMED v. EMPEROR, 26 Bom. I, R. 178; (1924) A. I. 
R. (B.) 337; 25 Or. L. J. 968 . 616 
Civil Procedure Code (Act V of 1908), s. 11 

*—Arbitration award—A ward filed in Oourt— 
Decee declaring submission invalid— Res judi- 
cata, See ARBITRATION Act, S. ld, 1024 
S. 11—Execution proceedíngs—A ppoint- 
ment of Receiver—Consent order—Stay of execu- 
tion—Res judicata—Decree-holder, position of. 

The judgment pronounced in an execution 
proceeding is.as binding between the parties and 
those claiming under them as an interlocutory or 
final judgment in a suit is binding upon the 
parties. The binding force of such a judgment 
depends not upon a statutory law but upon 
general principles of law. 

Where execution proceedings are stayed and a 
Receiver is appointed with the consent of the 
deeree-holder for liquidating debts of the judgment- 

. 
* . 
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debtor under a scheme and the power, to alienate 
the properties of the judgment-debtor is also 
vested in him, the decyee-holder cannot go behind 
his consent nor can he enforce his decree by 
selling the judgment-debtor's propérty. 

Where a consent order is obtained it always 
remains open to challenge administration there- 
under which is of such a character as either 
amounts to malfeasance, and accordingly releases 
this consenter, or, secondly has been proved by 
experience to be in substance so protracted and 
imperfect as to be futile. P. C. RAMESHWAR 
SINGH v. HITENDRA SINGH, 5 P. L, T. 491; 47 M. L. 
J. 286; (1924) A. I. R. (P. C.) 202; 20 L. W. 456. 35 
M. L. T. 182 (P. C. 576 


—— ——— 88. 11, Exp, IV, 47— Morigage sudi 
Charge-holder impleaded-—Dacree ibi yo a p 
plication by charge-holder to reserve rights under 
sale--Dismissal of application—Deposit of decree 
amount by charge-holder— Suit to recover amount 
whether maintainable. e ] 


In execution ofa decree for sale of à property 
under a mortgage, the plaintiff, who was a party 
io the suit and had a charge on the property! 
applied to have his rights reserved at the time 
ofthe sale. The application was rejected on the 
ground that his rights were postponed to those 
of the decree-holder. No appeal was preferred 
against this order. When the property was going 
to be sold, the plaintiff deposited in Court the 
required sum and got it released. Subsequently 
he instituted a suit for the recovery of the sum 
with interest. The defence was that the suit 
was barred under section 11, Exp. IV, as well ag 
section 47 of the Civil Procedure Oode : 


Held, (1) that the suit was not barred un 
section 11, Exp. IV, of the Code, as'this Ses 
.not a matter which might and ought to have been 
made a ground of defence or attack in the 
former suit and all that the plaintiff could have 
done, when he was  impleaded as defendant 
therein, was to bring his charge to the notice .of 
the Court ; ` 


(2) that neither was the suit barre 4 
section 47 of the Code as the order of 1. ee 
tion Court did not decide anything which could 
have the effect of extinguishing the lien in 
favour of the plaintiff so as to bind him to appeal 
against the order, and the question raised in the 
suit could not be said to relate to the execution 
discharge or satisfaction of a decree. L RaHIN-UD- 
DIN v.  SHAFQAT-ULLAH, (1922) A. I. R. (L.) 358 

. 301 

— —- & 11, Exp. Vi—Hindu  Law—-Joint 

family, suit against—Family represented by some 
members—Remaining members, whether bound. 


The decision in a guit, to which some members 
of a joint Hindu family, who properly represent 
the family, area party, and who fully contest the 
suit, will, in any subseqrfent litigation between 
“he same parties, operate as res judicata against 
any other member of the family who was not 
personally impleaded in that suit He will be 
considered to have been represented by the other 


. *. 
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members, by virtue of Explanation VI to section 11, 
Civil Procedure Code. A Naciwa Rar v. Sangam 
Rar - š 737 
——— 5, 11. 0. IX, r. 13—Ex parte decree— 

Application to set aside decree, dismissal of— 

Subsequent suit for setting aside, decree— Earlier 

proceedings, whether res judicata. ~ - — . 

Proceedings under O. IX, r. 13 of the Civil Pro- 
cedure Code act -as res judicata in a subsequent 
suit seeking to set aside the ex parte decree. 

An ex parte decree having been passed against 
a person, he applied under O. IX, r. 13, of the 
Civil Procedure Code, to set it aside on the ground 
that he had been wrongly informed by his 
Mukhtar of the date of hearing. This application 
was rejected, the Court finding that he knew the 
true date perfectly, well and defaulted purposely 
in order to harass the other party. He then 
instituted a suit to set aside the .decree on 


the ground of feaud alleging ‘that the pairavi | 


of the. suit had been entrusted tohis Mukhtar, 
defendant? No. 2, who in collusion 


disclose the real date: 


-Held, (1) that the real question: was whether the^ 


pinus was misinformed as to the date of the 

30) that this “question having been the subject- 
matter of the previous application was ves judicata 
and could not be re-agitated in a ‘separate’ suit 
merely by saying that the wrong information given 
was fraudulent. Pat. MAHABIR PRASAD v. CHHEDT 
Sinen, (1924) Pat. 155 ^ > 1035 


s. 47—Mortgage suit--Charge-holder 
impleaded—Decree for sale—Application by charge- 
Holder to reserve right under sale-—Dismissal of 
application—Deposit of decree amount by charge- 
holder—Suit to recover amount, Whether maintain- 
able, See Civi, PROCEDURE CODE, s. 11 , 301 


L——. s, 50 (2)— Compromise between claimants 

to estate-—Monéy paid by some claimants to 
“another, whether “property of the deceased”— 
Decree against deceased—Money, whether can be 
ag ag appellant took possession of the 
properties belonging to J claiming under an alleged 
testamentary disposition. J's collaterals disputed 
appellant's claim and a compromise was arrived. at 
whereunder appellant agreed to give up J’s estate 
on payment of a certain sum of money by the 
collaterals. ‘Ihe latter paid the money into Court 
and it was attached by the respondent in execution 
of a decree which he held against J: 2 
Held, that the money paid'by Js qollaterals -to 
the appellant, although paid to him in recogni- 
„tion of some antecedent right in J s estate, was 
not “the property of the deceaséd" within the 
ing of 
Onil Procedure Code, and could not, therefore, 
“be attached in execution of a decree against-J. 








> X er ee 
'O, SuausHER BAADER Sixe v. Karasi DIBI, from attachment - : 


10 Q. & A. L. R. 275; 11 O. L. J. 441 466 

gs, 5 3— Hindu joint- family— Father and 
sons —Decree for debts of deceased father — Family 
property, whether liable, 


“ INDIAN CASES. 


with the’ 
décree-holder, defendant No. 1, did not fraudulently `, 


sub-section (2) of section 50 of the > 


- [192 
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In the case of debts contracted by the father of 
a Hindu joint family the whole of the family pro- 
perty, and not merely the father's share, can be 
sold under a decree passed after the father's | 
-death in terms of section 53 of the Civil Procedure 


Code. O BHAGWATI SAHAI v. Manna) Pracgpin; 10 
, O. & AL, R. 313; H O. p. J. 202; 27 O. C. 111 


E 25. 


ss: 55 (4)," 14&5—Arfest. in execution — 
Release on'security—BSurety, liability of—Failere 
io produce judgment-debtor, effect of—Decree- 
holder, whether can efecute decree against surety. 
The liability of a surety under section 55, clause. 
(4) of the Civil Procedure Code enures. for, the 
benefit of, the Court as well as for the decree- ` 
holder. | The Court accepting security may.. 
enforce it, failing -which the decree-holder. is, 
equally entitled to enforce the same in any. way: that: 
may be open to him, for he is -the ultimate 
beneficiary under the security bond. m 
In order to save the, -decree-holder from the. 
trouble, inconvenience and expense of bringing a’ 
suit to.enforce the security bond, the Civil.Pró- 
cedüre Code under section 145 gives him a right and: 
opportunity to enforce the bond. in :exeontion. pro-. 
ceedings. POEM 
The execution proceédings.referred to therein are 
not in any way connected with. the execution. pro- 
ceedings in which the sécurity bond was filed: but it: 
may. be any'execufion proceedings. p.a 
. A judgnient-debtor was arrested-in execution of 
the decree against him but was released as a result 
of'a security bond being executed: by a-surety to the 
effect that the ‘judgment-debtor- would apply to be 
declared insolvent within a certain time or would 
be produced in Court. , The judgment-debtor's - 
petition for being declaréd an insolyént was refüsed 
and -the decree-holder applied to ‘thé Court’ for 
directing the surety to produce the judgment- 
debtor. . Notice: of this, application . was” Served 
on the .surety but he neither’ produced”. ‘the 
judgment-debtor nor appéared’’hiniself;“and” the 


‘execution case- was struck off’ The:décreecholder 


then sought to enforce the terms ‘of: the.'security 
bond and proceeded to realise the decrefal-amount 
from the surety: "E g* ay ee 

Held; (1) that the dismissal of the execution Gase 
in which the security bond was filed did, not dis- 
charge the,surety from liability; ^ 7^7 77: 

(2) .that the liability of the surety arosé on ac- 
count of the failure of the judgment-debtor to ap- 
pear in Court after the insolvency petition was dis- 
missed; mu igs MN 

(3) . that the bond was enforceable ‘under section 


"145 of the Civil Procedure-Code in’ exécittion :pro- 


ceedings.against the surety. Pat. Siyam Pros6ko 
v. KesHAB.UHANDRA, (1924) Pat. 63; 9 P.-L. T: -336; 
(1924) A. I. R. (Pat.) 487 Qus ad a c MO 
—— —'s$ 60 (b)y—Attaelment-—Implements-of 
husbandry” Articles used: by agrigulturist for 
exiracting juice from sugar-came, whether exempt 


A charak, a kadhai and planks--of-timbker used ` 
by an agriculturist for. the. purpose -of extracting 
sugar-juice from sugar-cahe- and of turning. it, into. 
jaggery are "implements of husbandry " within 

. ‘va 
> e 
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the meaning ot section: 60, clause (b) of the Civil 
‘Procedure Code and “are, consequently, exempt 
. from attachment.: B. LARSHMAN Mauasu v. NARHARI 


: Danasa, 25 .Bom. L. R. 1911; (1924) A. I.R. or 
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——À58. 66 (2), O. XXI, r. 

` tio —Joint purcltases — Deposit money, paymen 

‘of, in proportionate shares—Purchase-moneys 

"balance of— Payment by one only—Sale certifi- 

_ eate in respect ofewhole property issued to person 
making payment —Co-purchaser, suit by, to re- 
cover proportionate share. 

Plaintiff and defendant *applied to purchase 
.. certain property ' at an execation-sale.. 
i plication provided that- six annas of the pur- 

"€ Ch deh og would: be paid by the plaintiff and 
the ‘balance by the defendant and that they would 


. get: proportionate’ shares in the property. A” 
_ d&posit of 25 per cent. was made By them.in . 


“this "propórtion, but the balance of the purchase- 
money was paid by the ‘defendant alone -to 
whom the sale cértificate was issued in. respect 
of the Whole property. Plaintiff. then sued, to 
. recover his proportionate share : 
Held, (1): that as the purchase ‘was made joint- 
“ly by. the ‘plaintiff and the defendant the Execut- 
ing Court had no jurisdiction to'grant the sale 
certificate to the defendant alone; 
(2) thátthe plaintiff was, therefore, entitled to 


a six-annas share: in the property. .C BHABA- 
TARAN - HATI OBADAYA v.. DURGESHANANDINI ` DEBI 
È 1029 


8. 73--Erecution a decree—ioney. de- 
n in Court by judgmeni-debtor—Application 
for rateable distribution, whether lies. 

“Section, 73- of the Civil Procedure Code applies 
2s a-case where money is realised in execution 
by. process of the Court and not when itis de- 
posited in Court. “by judgment-debtor for payment 
‘to a particular decree-holder. N Duas SHARIF v. 
Roppa 


—— s. 75, 0; XLI, :25, 28—Remand by 
. . Second Appellate Comi Commision to ‘examine 
+1. witnesses—lirst Appellate Court, jurisdiction of. 


On a remaüd, by a Court of Second: Appeal: - 


to the lower Appellate Court, of certain issues 
` for trial,-the latter-Court resumes its functions 
as a Court of- first: appeal and can appoint a 


Commissioner to examine witnesses under section ' 


75 of the Civil Procedure Code. L Lamm SINGH v. 
-Ram Lar, 9T 252 : -589 


—— ——- $. 89, O, XXHI, r. 3, Sch. ll, paras. 1, 
17, 19, 20, '21— Arbitration Act (IX of 1899), 
ss, 11, 15— Siit pending in Court—Arbitration, 
reference to—Award, validity of—Adjustment— 
Procedure. 

Per Kennedy, J. C. —It is not open to the litigants 
who have already filed a suit ina Court ofc com- 

etent jurisdiction to make uso of the procedure 
bid down in paragraphs 20 and 21 of Schedule it 
of the Civil Procedure Code. 

Though litigants cannot be prevented from 
referring any matter in dispute between them to 
arbitration whether those matters are or are not 
_ gubject of a suit pending in Court, yet if the 
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85--Sale in execu- 


Their . 
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parties do so without the intervention of the 
Court in a matter in which there is a suit pending 
ina Court, the Court trill take no notice of that 
attempt to oust its juwsdiction by staying the 
proceedings in order to enable. the arbitrators to 
proceed or regard their award ‘as an award and 
thus decide as on an award the issue between the 
parties. But the Court should, in such a case, act 
under O. XXII, r. 3, of the Civil Procedure Code. 
. Per Madgavkar, ‘A. J. C.—When parties to a 


. Suit desire to refer the subject-matter of the suit 


to arbitration, the Indian Arbitration Act has no 
application and the procedure which the law 
contemplates and favours is that they should apply 
to the Court, as laid down in paragraph 1 of the 
Second Schedule of the Civil Procedure Code. This 
paragraph is not, however, mapdatory nor is the 
Second Schedule exhaustiv e, and reference by 
parties without the leave of the Court is not illegal 
or invalid. But paragraphs 17 to 22 of the Second 
Schedule of the Code of Civil Procedure do net 
apply to such references, which can only be treated 
as ordinary agreements. If on sucha reference an 


‘award is passed by private arbitration, the Court 


cannot file it under the Arbitration Act nor pass a 
decree under the Second Schedule but the award 
can be brought to the Court's notice under 
O. XXIII, r. 3, Civil Procedure Cede, as an adjust- 
ment by lawful agreement and if proved to the 
satisfaction of the Court, can be recorded, anda 


. decree passed in accordance therewith. 


“Per Aston, A. J. C.—The .parties to a suit 
pending i ina Court of competent jurisdiction have 
the power to refer without the leave of the Court 
the matter which forms the subject-matter of the 
suit to. arbitration both under the Civil Procedure 
Code and under the Indian Arbitration Act. lf 
they do so and an award is passed in such matter 
by P Du arbitration the Court has jurisdiction 

le the award and páss a decree thereon under 
Seen 21 of the Second. Schedule of the Civil 
Procedure Code; it has also jurisdiction to file it 
under sections 11 and 15 of the Indian Arbitration 
Act and enforce it as a decree of the Court; it 
has also ee to record the award as an 
adjustment by lawful agreement or compromise 
of" the suit under O. XXII r. 3, and pass a 
decree in ` accordance therewith, ‘provided the 
award recorded is an adjustment in the strict. 





sense. What is an adjustment is a question of fact 
S Hast Umar v Survarpas, 16 S. L. R. 174 653 
— ss. 99, 100, O. XLI, r. 27—Appeal—Ad- 


ditional evidence, ‘admission of—Irregularity— 
Appeal, whether lics—Procedure. 


Where" the, lower Appellate Court based its 
judgment on a piece of evidence which was 
admitted for. the first time in appeal, and the 
record did not show why this additional evi- 
dence was admitted, nor whether the opposite 
party had consented te this course or had been 
given an opportunity io produce evidence in 
Yebuttal : . 


s 
eld, my that an poses lay against the decree of 
the lower Appellate Court, inasmuch as it opuld 
not be said that the irregular manner in which 


1070 
Civil Procedure Code -1908—contd. ` 


additional evidence had been admitted had not 
affected the. merits of the case ; 

(2) that’ the decree of .the lower Appellate 
Oourt must be set aside and the case remanded 
to it with the direction that both parties should 
be afforded an opportunity to adduce additional 
evidence. C KEBAL Namapas v. RAJANI KANTA 
Roy, 390 L.J. 261 . 999 


s. 7102—Suit by zemindar to recover 
price of manure from tenants, nature of—Appeal, 
second, whether competent. See PROVINCIAL 
SMALL Cause Courts Aor, Sog. Il, Art. 4 740 
s. 104—Order dismissing suit for default, 
whether “judgment "—Appeal, whether. main- 
tainable. See Oarcurra Hieu Court ORIGINAL 
Sips RULES, On. X, R. 36 1048 


s. 104 (®—Arbitration agreement—Stay 
of suit—Appeal, whether lies. See ARBITRATION 
Act, s. 19 759 
s. 115.—Jurisdiction, objection to, not 
taken in Trial Court—Revision, interference in, 
See Provinotan SMALL Cause Courts Act, = E. 
s. 115—Revision—Order refusing leave 
to sue as pauper. See OivinL PROOEDURE Cops, 
O., XXXIII, x. 1 643 


s, 115—Suit mistakenly tried by Small 
Cause Court—No objection by parties—-Revision. 
Where a suit not triable by a Court of Small 

Causes is tried by that Court fully on the 

merits, without any objection by either party 

and without the point having otherwise come 
to the notice of the Court, the High Court will 
not interfere in revision under section 115 of the 

Civil Procedure Code. A RAGHURAJ SINGH v, SHAM 

Det 870 








e 














s. 115, O. XLVI, r. 7—Application for 
review—Dismissal in default—Petition for re- 
storation, dismissal of —Appeal, whether lies—Re- 
vision—High Court, jurisdiction of. . 

No appeal lies against an order refusing to 
restore an application for review which has been 
dismissed in default; but the High Court can 
interfere with the order in revision under sec- 
tion 115 of the Civil Procedure Code. OC Hem 
SuaxxaR Roy CHOUDHURY v, Nisui KANTA Das 
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oe s. 129. See  CanLourTrA Hiem Court 
ORIGINAL SIDE Ruues, Ou. X, m. 36 1048 


5.141, O. IX, r. 9—Application to set 
aside execution sale—Dismissal for default— 
Petition to restore, maintainability of. — 
Where a petition to set aside an execution sale 

ig dismissed for default,no application Ties under 

O. IX, r. 9 of the Civil Procedure Code, to restore 

etition. . 

thane “ proceedings " referred to in section 141 

ofthe Civil Procedure Code do not include exe- 

cution proceedings. M KAJULURI SWAMI v. CHINTA- 

TAPATI SURYANARAYANA Razu,20 L. W, 192; 47 M. 

L. J. 269; (1924) M. W. N. 672 : 844 
= s. 142, O. XXI, r. 1 (2), O. XLI, r. 1,40. 
XPV, r. 2—Appeal—Copy of decree not filed— 
Defect, whether fatals-Ixecution of decree— 
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Payment in Court by judgment-debtor—Notice 

in writing to decree-holder, whether necessary. 

An appeal is liable to be dismissed if its memo- 
randum is not accompanied by a copy of the 
decree as required by the provisions of O. XLI, 
r. 1, Civil Procedure Code. 

A notice in writing of the payrhent of an amount 
under a decree by the judgment-debtor in Court 
musí be given to the decree-holder and served in 
the manner provided for the service of summons. 
N BALIRAM v. GEASIRAM t 1001 


s. 1444 —Restitution, when can be made 
—Possession not takew from applicant—Possession 
whether can be restored, 

Section 144 of the Civil Procedure Code has 
no application .to a case where the properties of 
which possession is sought by way of restitution 
were never in the possession of the applicant, and 
were never taken out of his possession and made 


over to the opposite party under any decree or’. 


order of Court. 

During the course of Probate proceedings 
certain moveable properties which were in 
the possession of the respondent were taken 


possession of by a Commissioner appointed by. 


the Court. On Probate being granted to the 
respondent the properties were handed over to 
her. The order granting Probate was, however, 
reversed on appeal, and Letters of Administration 
were granted to the appellant, who thereupon 
applied by, way of restitution to be. put in 


possession of the moveable properties which had 


been handed over to the respondent: 

Held, that as the properties had never been in 
the possession of the appellant and were never 
taken away from him, possession. of the properties 
could not be restored to him by way of restitution, 
C BarkuwTHA Nate v. Prosannamoyi Desi, 51 O: 
324; (1924) A. I. R. (O.) 769 571 


s. 145—Arrest in execution—Release on 
security—Surety, liability of—Failure to pro- 
‘duce - judgment-debtor, effect of—Decree-holder, 
whether can execute decree against surety. See 
Crvit Procepurer Cops, s. 55 (4) . 702 





s. 151—Amendment of plaint and decree— 
Clerical error—Inherent power of High Court. 


. The High Court has jurisdiction under section 
151 of -the Civil Procedure Code, in the interests 
of justice, to direct an amendment of a plaint 
and the relevant decree, for a clerical error, even 
after a second appeal before it in the suit.has 
been disposed of, Pat Karrar Rar v. TALEY 
Cuowpuuny, (1923) Pat, 46; (1923) A. I R. a 


O. 1, r. 3--Suit for rent—Payment to third 
person alleged—Third person, whether proper 
arty. 
dns edit for rent, where the defendant alleges 
payment to a third person, the latter cannot pro~- 
perly be made a party to the suit and a decrea 
passed against him in the same suit in favour of 
the original defendant. B HARISOHANDRA NARAYAN 


v. KuMMA bin VITHOBA Komagpant, 24 Bom, ad 


1318; (1922) A. L R. (B.) 454 
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— — O, H, r. 2, applicability of—Cause of 
action—Suit against : defendant not party to 
previous suit, whether barred. z 

"A suit cannot be barred under O. I, r. 2 

of the Civil Procedure Code, unless there has 

been a previous suit against the same defendant 
arising out of the sime cause of action. 

For the purpose of determining whether the 
bar .created by O. II, r9 2, of the Civil Pro- 
cedure Code, is applicable to a particular case, the 
Court must discovef the actual cause of action, 
and Will not accept the cause of action which 
the plaintiff may choose to specify in his plaint. 

Plaintiff and defendants were brothers. After 

their father’s death, his estate was recorded 

in the names of his sons. Plaintif discovered 
that the shares 
respect of eight 
much lessthan those to which he was entitled. 
He made eight separate applications to the 


recorded in his name in 


Revenue Authorities for correction of the entries ` 


in the Records, but the applications were rejected 
and plaintiff was referred to the Civil Court. 
He- thereupon instituted & suit in the Civil 
Court against defendant No.1 in respect of five 
of the properties and obtained a decree. 
subsequently brought another suit against 
defendants Nos. land 2 in respect of the three 
remaining properties: 

Held, W that so far as defendant No. 1 was 
concerned the cause of action for both the suits 
was the same, and the suit as against him was 
barred by the provisions of O, II, r. 2 of the 
Civil Procedure Code ; j : 

(2) that as no previous suit had been brought 
against defendint No. 2, the bar created by 
O.Il,r. 2 of the Civil Procedure Code did not 
operate in his favour. O MUHAMMAD IBRAHIM v. 
ASAMATULLAH, 9 O. & A. L, R. 1092 562 


O. M, r. 2— Withdrawal of suit. See 
Orvit PROCEDURE Cops, O. XXIII, n. 1 465 


O. II, r. 3—J'oinder of causes of action— 
Suit for recovery of rent in respect of different 
holdings, maintainability of. s 
One suit cannot be maintained for recovery of 





xent from several tenants in respect of different 


. and distinct liabilities with regard to separate 
holdings. Pat Mantrar NARAIN SINGH v, KIRIT 
Sinex, 1 P. L. R. 458 648 


— ——— 0. IX, rr. 3, 6, 7—Parties absent —Ex 
parte proceedings, validity of—Ex parte decree— 
 Burllen of proof — Plaintiff, duty of. 


Great caution should be exercised when a suit 
is heard ex parte. ; . 

The fundamental principle of law is that the 
laintiff, when he comes to Court must prove 
his case and he must prove itto the satisfaction 
of the Court. His burden is not. lightened 
because the defendant is absent; on the other 
hand the responsibility is increased in one sense, 
for when a matter is heard ex parte in the 
absence of one of the contestants who is not 
represented, it is the duty of Counsel to bring 
to the notice of the Court adverse as well aa 
favourable aujhorities, . 
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different properties were. 


He' 
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. After the written statement of the, defendants 
had been filed ina suit, the suit was adjourned 
from time to time for various reasons. On the 
date when it was ultimately taken up both 
parties were absent, but an application was 
made on behalf of the plaintiff asking for time 
to enable him to summon his witnesses. This 
application was refused and the case was 
directed to be set down for disposal ex parte 
two days later. On the latter date the defendants 
appeared and prayed that they should be allowed to 
defend the suit. Their prayer was rejected, the 
case was taken up ex parte, the plaintiff was 
examined and a decree was made in his favour: 

Held, (1) that the procedure adopted by the 
Trial Court was entirely unwarranted by law, 
and there was no provision of the Code which 
authorised the Court to proceed & parte against 
the defendants ; » 


(2) that, therefore, the decree must be set aside 
and the case remanded to the lower Court for 
disposal according to law. © SATYENDRA NATH 
v. NARENDRA Natu, 39 C. L. J, 279; (1924) A. I. R. 
(C.) 806 -867 


— O. IX, r. 9—Application to set aside oxe- 
cution sale—Dismissal for default—Petition to 
restore, maintainability of, See Cryin PRocEDURE 
Cope, s. 141 841 


— ——— 0. IX, r. 9, O. XVII, r. 2, O. XXI, r. 10— 
Execution of decree~-Parties to suit, right of— 
Dismissal of suit after decree—Jurisdiction— 

_ Procedure. 


After decree it is open to any party to a suit, to 
whose interest it is that further proceedings be 
taken, to initiate the supplementary proceedings; 
but in the ordinary case it is the plaintiff who 
moves. 

After a decree has once been made ina suit, the 
suit cannot be dismissed unless the decree is 
reversed on appeal, The parties have, onthe mak- 
ing of the decree, acquired rights or incurred 
liabilities which are fixed unless or until the decree 
is varied or set aside. 


Tn a partition suit, a consent decree was passed i 
the Appellate Court and the file was remitted to the 
lower Court for necessary actions. The plaintiff 
did not appear on the date fixed by the lower Court 
and the suit was dismissed apparently under O 
XVII, r. 2, of the Civil Procedure Code : ' 

Held, (1) that the case did not come under O, 
XVILr.2 and the order dismissing the suit was 


' without jurisdiction ; : 


(2) that the Proper order would have been to 
adjourn the*proceedings sine dies with liberty to 
the plaintiff to réstore the suit on payment of all 
costs and Court-fees. P C Lacumz NARAYAN v. Bate 
MAKUND, rua A, L R. (P. C.) 198; 35 M. L. T. 143: 
47 M. L. J. 441; 20 L. W. 491; (1924) M, W, N. 707: 
10 O. & A. L. R, 1033 (P. ©) 7 


- O., IX, r. 13—Ex parte decree—Applica- 
tion to set aside decree, dismisml of—Subsequents 
suié for setting aside decree— Earlier proceed- 


747 


ings, whether res judicata, See Civit PRookpDung- 


Copa, s, 11 S . 1038 
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— LL 0 IX, r. 13, proviso—Ex parte decree 


against several defendants —Application for sett- ` 


ing aside decree by some defendants—Decree set 
aside. against applicants only—Distinct but 
similar de fences— Decree, whether set aside against 
non-applicanis. 7 : vum 
Where the defence of some defendants is similar 


to, but quite distinct from, that of other defendants, 


andan ex parte decree against all is set aside against 


the applicants only on their application, the other - 
‘defendants who did not apply, cannot avail them- 


selves of the order under the proviso to r. 13, O. IX, 
ofthe Code of Civil Procedure. O Piram Span 
v. Buoa NATH | 520 
O. XVI, r. 2—Dismissal of suit after 
"decree—Jurisdiction—Procedure. See Civi PRO- 
cEpURE Copr, O. IX, r. 9 747 
O. XVII, r. 5—Criminal proceedings 
- against witness—-Deposition not read over to 
witness, adgnissibility of—Oral evidence, whe- 
ther admissible, See EvrpENOE Acr, 8. 80 803 


— QO. XX, fF 14 —Pre-emption decree, com- 








" pliance 
tal amount—Calculation made 


. Court, See PRE-EMPTION | ; 
O. XXI, r. 1 (2)—Exeoution of decree— 
Payment in Court by judgment-debtor—Notice 
in writing to decree-holder, whether necessary. 
See Civ PRocEDURR, Cops, s. 142 . 1001 


by Officer of 
329 





Uo Q, XXI, r, 10--Execution of decree— 


' the one or the oth 


Parties to suit, right of. See Civil PROCEDURE 


ft 
CODE, Q. QR 747 
LL Q. XXI, rr. 58, 60, 61, 62, 66, appli- 
ability of—Auction-purchaser's rights and lia- 
bilities—Üharge or mortgage, notice of—Sale pro: 
jon, 077 : . 
rg preferred or an. objection made 
0. XXI, r. 58, Civil Procedure Code, 
result in an order passed either under r. 60 or 
under r. 61 and it ig to an order made under 
er of those rules that the pro- 
isi applies. 
no BER x, 62, Civil. Procedure 
Code, the Court may neither release the property 
nor disallow the claim and may continue the 
attachment subject to the charge; and itis only 
the result of the action of the Court, taken under 
r. 62, that will be notified to the public at 
lar e by an entry in the sale proclamation under 
O i i r. 66 (2) clause (c), Civil Procedure 
Code, 


purchase 


under 
must 


‘an action of the Court tåken under 
ak gaden of the matertals supplied by 


the basis 
Me order on the basis ofa report from the 


istration Office; in both cases the entry in 
Hee ds proclamation would be the same, 
disijnction in the effect of 


and there is no 


the two cases, and in so far 


the entry ilo : 
auction-Y à 
deseen) he will be bound by the entry 


i roclamation as to the incumbifnces 
po the ane to bg sold. In both cases he 
ss nothing before him except the entry in the 


- INDIAN CASES, _ 


‘the commencement : of the sale. —~ 


with—Amount deposited less than decre- 


, ka . H . * » 
d it is this entry that. the intending 
ne .will look to, whethef the entry is 


urchaser's rights and liabilities 


. [1924 
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sale proclamation and is only áffectéd ^ by the 
notice cónveyed thereby. Whether an iffquiry into 
the validity. of the; incumbrance has’ taken place 
or:not previous to the entry in the proclamation 
is no concern ofhis, for the simple reason that 
he does not .come on the. scene, ‘previous to 





‘It is not necessary® that the .éxércise:‘of the 
discretion vested in the Court in-charge‘of the 
execution proceedings under the provision of r. 62 
of O. XXI, Civil Procedure Code must Always 
be based on'an investigation into.the nature and 
the validity of the charge or the mortgage. 'It may 
be that the Court only decides under. that‘rule tq 
give notice under r. 66 to the intending. purcRaser 
that a claim is made ‘in support of the- charge 
or thé’ mortgage; but then the purchaser: merely 
takes the risks of the notices . « rs. > 


Whether property is sold subject.io a mort- 
gage or a charge or whether merely a notice of 


. such encumbrance is given in the sale, proclama- 


tion thé result is the same. -In either- case’ it is 
nothing but a notice as to the, jüdgment-debtor's 
indemnity against the encumbrances. ~. O,Sant Dux. 
v. Napir Mirza, 10 O. & A. L. R.1046 , 1013 


——— 6. XXI, rr. 60,62— Exécution of decree— 
Attachment-—Property in possession of mortgagee 
—Mortgagee, whether.can object to attachment, 


' Where property which is in the; possession of 
a mortgagee is attached in execution of,a decree, 
the mortgagee can claim to have the ` attach- 
ment removed under r, 60- of “Ov XXI of 
the Civil Procedure Code. In such-& case it 
is only the equity. of fedemption, that can be 
attached and sold.: >O- RAGHUNANDAN, Vi, AJODHAYA 
Prasan, 10 O. & A. L. R. 185; 110. L. 3.239 648 


—_—-0. XXI, r. 85—Sale in execution—Joint 
purebaser—Deposit money, payment of, in pro- 
portionate shares—-Purchage-imoney, ‘balance of 
—Payment by one only— Sale, certificate in res- 
„pect of whole property issued: to: person making 

` payment—Co-purchaser, suit by,.to recover pro- 
portionate share. See CIvIL PROCEDURE CODE, 8. 
66 (2) ' 1029 


——— 0. XXII, rr. 4, 9—Appeal—Death of res: 
spondent—Abatement, application .to.set aside—- 
‘Ignorance of death, whether sufficient cause. 

A mere plea of ignorance'of the. fact of the 
death of a respondent. is not a sufficient, -capse for 
setting aside-an abatement of an appeal. O Sant 
BakusH 2 NasBAN Save, 10 ʻO. -& A. L. R. 308 

i |. 585 


———— 0. XXIII, r. 1—Plaintiff: likely to fail on 
merits—Permission for withdrawal, whether can 
be granted. : at eee ge 
Order XXIII, r. 1, of the Civil Procedure Code, 

is not meant to apply to a case where the 

plaintiff faring that he would fail on the case 
set up by him, desires to withdraw in order to 
bring afresh suit on entirely different allegations 
as in such a case the suit would fail not by 
reason of some formal defect but on merits. M 
RANGABAI v. MADHORAO ' 276. 


s ʻa . 
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——-=~ 0. XXIII, r. 1, ©. IH, r. 2—Withdrawal 
of. suit—“Formal defect,” meaning of—Leave 

` when tobe granted—Appellate Court; power of— 
Leave to withdraw two suits in order to consoli- 
date them in one-suit, —— 

The expression “ formal defect" in O. XXII, 
r..1 (2) (a) of the Civil Procedure Code, must 
be given a very widdé and liberal meaning as 
connóting defects of various kinds which are not 
defects affecting The merits ofthe case on sub- 
stantial questions, including equities and estoppels, 
reasonably arising betwégn the partiés. 

The provisions of O. XXIIL r. (1) (2) of 
the Civil Procedure Code, are intended to autho- 
fisethe:granting of relief. inter alia in casés:in which 
the formal defects rendering 'the relief desirable 
are defects of legal formalities prescribed by the 
Code or other such legal defects, and in suitable 
éase relief should be granted whether the defects 


. 


‘arise from a mistake of law or: from a mistake of : 


. fact. 4 
At' the same time, a Court ought to be very 
slow to give liberty to bring a fresh suit after 
a- case has been heard out on the merits, and an 
Appellate Court ought seldom or never to do so, 
except where an application has been made to the 
First Court-and the Appellate Court thniks the 
' First Court should -have granted the application. 
It is not intended that a plaintiff should have the 
. power ‘of trying out his case and then at the last 
moment ‘asking fot leaveto withdraw with per- 
mission to bring a fresh suit. The mere ordering 
of ‘the plaintiff -to pay the defendant's costs does 
not compensate the latter for being sued a second 
time. 
~ ‘Leave way properly be givéh to withdraw two 
- Bepárate suits ‘in order to enable the -plaintiff to 


bring one suit on -the whole cause of action iñ, 
order to avoid the bar created-by O. H, r. 2 of the” 


Civil Procedure Code. R K. E. A. K., A. SAHIB & 
Oo. v. K.M. Anama, 2-R. 66; (1924) A. I. R. (R) 249 
^ ^ ap 46 


————4Q. XXIII, r. 3—Compromise relating to mat- 
ters outside scope of suit—Procedure—Decree dis- 
missing -suit—Hxecution óf decree—Direction to 
parties to abide by terms of compromise, effect of. 

. Whére a compioniise‘is arrived ‘at betwéen the 

Parties -to -a süit, but it comprises matters. outside 

the scope of the ‘suit, the ‘proper procedure for 

the Gourt to adopt is to record the-whole of the 
compromise and then specifically by its decree to 
declare ‘the, énforcement of the particular parts 
that’refer to the matters in suit. . : 
Ina suit for an injunction and the *appointment 
of a Receiver the parties arrived at a compromise 
which émbtaced and dealt with a large variety of 
mafters, nost of which were mot the subject-matter 
of the suit. Under the compromise plaintifis 
abandoned the reliefs orignally -prayed ‘for by. 
them and certain other réliefs were substituted 

“in their:place. -On-the compromise being present- 

ed to:the-Court it passed the'following order: “The 

-suit coming on.for-final disposal ‘this day......it is 
ordéréd ‘that the suit be dismissed in accordance 
. with the terms of the solenama filed on behalf of 

hoth the parties and the parties do abide by ‘the 
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terms of the solenama.” In an application for 
execution of some of the terms contained in the 
compromise : E 

Held, (1) that the suit having been dismissed as 
the result of the compromise, the decree passed by 
the Court was not capable of execution; 

(2) that the words "the parties do abide by the 
terms of the solenama” were not intended to 
effect the enforceability of all the terms of the 
compromise in execution. C Satis Kanta Rao v. 
JYOTIRUPA Devi, (1924) A. I. R. (C.) 49 459 


—————— O, XXIII, r. 3—Suit pending in Court— 
Arbitration, reference to~—Award, validity of— 
Adjustment—Procedure. See CIVIL PROCEDURE 
Cons, s. 89 653 


——— O. XXXII, r. 1—Miner wife—Guardian 
of property mot appointed by. Court---Husband'e 
right as guardian to minor wife's property— Suit 
‘instituted through next friend, whether main- 
tainable. : . . 
Where no guardian of the property of a married 

minor girl has been appointed under the 

Guardians and Wards Act, her.husband's right 

to the guardianship of her property is not 

irresistible and she is entitled to sue for the 
recovery of her property through a next friend. 

B MALLAWA v. SHIVRUDRAYA, (1924) A. I. R. 

(B.) 114 1052 

O. XXXII, r. 7—Swuit against Hindu 
joint family— Minors represented by next friend 
—Compromise by manager—Leave of Court, 
whether necessary. 

Where in a suit brought against the members 
ofa ‘Hindu joint family, the minor members are 


represented by a next friend and the manager 


does not profess to represent them as head of the 


-family, a compromise signed by the manager is 


not binding on the minors, without leave of the 
Court being obtained by the next. friend for 
that purpose according to the provisions of O. 
XXXII, r. 7, of the Civil Procedure Code. A Saxtu 
V. ABHAINANDAN PRASAD 297 


LLL 0. XXXIII, rr. 1, 5--Pauper, who is—-Sib- 
ject-matter of suit, whether can be considered— 
Order refusing leave to sue as pawper—Revi- 
sion. 

The words “other than his necessary wearing 
apparel and the subject-matter of the suit” in the 
‘Explanation to r. 1 of O. XXXIII of the 
Civil Procedure Code, do not qualify that part of 
the Explanation which requires that a pauper 
should not be possessed of sufficient means 1o 
enable him to pay the fee prescribed by law; they 
only qualifyethe condition that the applicant is 
not entitled:to property worth Rs. 100. 

A‘High Court can interfere in revision with an 


-erroneous order holding that plaintiff is possessed 


of sufficient means for payment of Court-fee and 
is, therefore, disentitlel to sue in forma pauperis. 


N Misasi v. Sivaram, 7 N.L.J.91; (1924) A. i 


GN) 105 « . í 
O, XXXIV, r, 5—Preliminary decree 
affirmed on appeal—A pplication for final decree 
—-Limitations operation of, 


a e . . 
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A preliminary decree passed by a Tria? Court 


merges in, the decree of the Appellate Court on 
appeal and the only decree which can be made final 


. is the decree of the Appellate Court. The limita- 


tion for making application for passing the final 
` decree. runs from the.date of the decree of the Ap- 
pellate Court. L FrrzgoLMES v. BANK OF UPPER 
INDIA, 5 L. 257; (1924) A. I. R. (L.) 582 649 


O. XXXIX, r. 1—Temporary injunction. 
See Spectrric RELIEF Act, s. 56 2 
L—— O, XXXIX, r. 1--Temporary injunction, 
when may be granted—Prima facie case—Sub- 
stantial injury. f 
A temporary injunction may be granted where 
the plaintiff makes out a prima facie case and is 
' able to show that he will suffer 
jury if the injunction is not granted. L SUNDAR 
SINGH v. Ram Saraw Das, (1923) A. I. R. (L.) 227; 5 
L. L. J. 262 . 322 


O. XXXIX, r. 9—Attachment before 
judgment — Wrongful attachment Wrongful 
seizure—Suit for compensation. See LIMITATION 


Act, 8. 23 - 1038 


— OF, XL, application of — Execution 
proceedings. See AGRA TENANCY ACT, s. z 9 








— 


maan O, XLI, r. 1—Appeal—Copy of decree not 
filed—-Defect, whether fatal. See OtviL, PROCEDURE 
Cope, s. 142 : 1001 





Appellate Court—Commission to examine wit- 
nesses—First Appellate Court, jurisdiction of. 
See CIVIL PROCEDURE CODE, s. 74 589 


O. XLI, r. 27—Appeal—Additional evi- 
dence, admission of—Irregularity—Appeal, whe- 
ther lies—Procedure. See CIVIL PROCEDURE CODE; 
s. 99 . ; ' 999 
O. XLVII, r. 1—Review—"Sufficient rea- 
son,” what amounts to—Order made under mis- 
apprehension—Interests of justice. 

The discretion of the Oourt in saying what is 
‘sufficient reason” within the meaning of O. XLVII, 
x. 1, of the Civil Procedure Code, is not confined to 
reasons analogous to those specified in the earlier 
portion of the rule. The Court has jurisdiction 
under the rule to re-call an order made under a 
misapprehension, when it is necessary in the 
interests of justice to do so. C Goprka Raman Ray 
v. Mawar ALI, 39 C. L. J. 247; (1924) A. I. R. (O) 
872 . : 738 
O. XLVI, r. 7—A pplication for review— 
Dismissal in default—Petition for resjoration, 
dismissal of—Appeal, whether lieg—Revision— 
High Court, jurisdiction of. See Orvin Proce- 
DURE Cops, s. 115- ^ 4017 


O. XLVI, r. 2—Payment in Court by 
judgment-debtor—Notice in writing to decree- 
holder, whether necessfry—Notice how to be 
served, See Orvin PRocEDURE Cope, s. 142 1001 


* Sch. II, para. 1—Suit pending fn Courte- 
Arbitration, reference to. See, CIVIL PRooEbunE 
Cobe, By 89 * e 653 
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O. XLI, rr. 25, 28—Remand by Second’ 
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— ———- Sch. |l, paras. 1, 20—Reference 
io arbitration pending swit—Order of refer- 
ence—Court, duty of—Suit, whether can be. dis- 
missed by consent of parties—Application to file 
award, when competent—Reference fixing. time 
for award—Fresh agreement. extending time 
effect of—-Arbitrators, scope of authority of- 
Error of law, whether vitiates award. à 


Paragraph 1 of the Second Schedule to the Civil 
Procedure Code is not mandatory, it is permissive. 
If the parties apply to the Court for an order of 
reference then the Court must keep control ‘over. 
the proceedings upto the end. But it is not 
necessary for the parties to take this course and 
there is nothing to prevent their getting the suit 
dismissed by consent. 7 ' 

Where there is no suit pending when an appli- 
cationis made to the Court under paragraph 20 
of the Second Schedule of the Civil Procedure 


' Code the mere fact'that the original agreement 


to arbitrate was made while a suit was pending. . 
does not bar the procedure under paragraph 20. 

Where an agreement to refer to arbitration 
provides that the arbitrator should pass his award 
by a certain date but the arbitration is not com- 
pleted by that date and the parties enter into a 
fresh agreement extending the time, this enlarge- 
ment of time is equivalent to a fresh submission 
to arbitration. i 

Obiter: --Arbitrators are judges of law as well 
as judges of fact and an error of law does not 
vitiate their award. Pat KokKIL SINGH v. RaM- 
ASRAY Prasad, (1924) Pat. 110; 3 Pat. 443; (1924) A. 
I. R. (Pat.) 488 994 


—— —À paras. 5 (2), 185—. Arbitration 

—Refusal of arbitrator to act —Appointment of 
: arbitrator without intervention of Court—Con- 
- sent of parties—A ward, validity of. 





The foundation of proceedings by arbitration is 
the consent of the parties to a decision by an 
extra-judicial tribunal, and where there is such - 
consent, the mere omission to move the Court 
under paragraph 5 (2).of Schedule II to the Civil 
Procedure Code, would not render the. award a 
nullity. 2 

An award can be set aside only on one or. 
more of the grounds mentioned in paragraph 15 of 
Schedule II to the Civil Procedure Code. 


The parties to a suit referred certain matters to 
the arbitration of three named arbitrators. Onesof 
the arbitrators refused to act and the other two, 
with the consent ofthe parties, co-opted a third 
arbitrator ahd the three arbitrators then made 
an award, which was objected to by one of. the 
parties on the ground that the third arbitrator 
had been co-opted without the intervention of the 
Court :- 2 . 


- . Held, that the parties having consented to the 


co-option ofthe third arbitrator, the omission to 
follow the procedure laid down in paragraph 5 (2) of 
Schedule II to the Civil Procedure Code did not 
vitiate the award. C MAHMUD SHEIKH v. KAN- 
XINARAH Oo, Lrp., 28 O, W, N. 634; (1924) A. IR, 
(0)008 - - 574 
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—— Sch. I], paras. 17, 19, 20, 21—Suit 
* pending in Court—Arbitration, reference to— 
Award, validity of—Adjustment—-Procedure. See 
Civi, PRocEDURE Cope, s. 89 653 


Company Law--Voluntary liquidation—Share- 
holders surrendering shares and receiving prefer- 
ence shares in another conspany—Subsequent meet- 
ing—Proceedings, whether valid—Transfer of 
assets—Document Of transfer not registered— 
Transfer whether binding-—Transfer of Property. 
Act (IV of 1882), s. 54 — : : 

- The liquidator of the Bank of Upper India 
» Limited applied for an injunction restraining the 
respondents from acting as liquidators of the said 

Bank and from pretending to bea committee of 

share-holders or contributories. It appeared that 

the respondents who held fully paid-up shares in 
the Bank surrendered their shares after the Bank 

"went into liquidation and in lieu ‘thereof received 

preference shares in another company which 

meanwhile had taken over the assets of the Bank. 

The document evidencing this arrangement had 

not been registered: 

' Held, (1) that the respondents were, from the 





moment they gave up their shares and took prefer- 


ence shares in the other company, no longer share- 
holders or members of the Bank of Upper India 
and had no footing or authority of any kind either 
for the election of the liquidator or for any. other 
purpose whatever; | 
. . (2) that the meeting held by the respondents 
and any proceedings taken by them were null and 
void and of no effect, and the appointment of some 
of the respondents as liquidators and of others as 
a committee to control the actions of the peti- 
tioner liquidator was illegal. a 

Per Walsh, A. C. J.—Apart from anyzaction 
under the Companies Act the rights arising 
out of the execution of the agreement (taking 
over the assets of the Bank) were as binding 
‘on the parties holding benefits thereunder, as if 


it had been decided to effect the transaction by . 


a formal transfer, that is to say, by a registered 
deed as required by section 54 of the Transfer of 

. Property Act. A HUNTER v. Damopar Das, 22 A. 
L. J. 718. 508 
——— — Receiver — Suit- against estate— Oompro- 
mise—Sanction of administering Court, whether 


` necessary—-Proce dure. See ADMINISTRATION OF 
ABSETS 844 


Compromise—Decree—Suit to enforce terms of 
eompromise—Limitation. See LIMITATION Aor 
Son. I, ArT. 115 : * 298 


-———— relating to matters outside scope of suit 
—Procedure—Decree dismissing suit—Execution 
of decree—Direction to parties to abide by terms 
of compromise, effect of. See CIVIL (PROCEDURE 
Copr, O. XXII, r. 3 459 


-———— Suit against Hindu joint family—Minors 


represented by next friend—Compromise by . 


manager—Leave of Court, whether necessary, 


See Ovin Procepure Cone, O. XXXIL 2.7 297. 


p———, Withdrawal of, whether can be permitt- 
ed. See ORIMINAL Procepure Oone, s. 345 346 
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Confesslon—Conviction on confession of co-ac- 
cused, fee EYIDENOE Act, s. 30 817 


Extra judicial confession—Proof—Evi- 

dence, weight of. Š 
Per Shadi Lal, C. J.—It is the duty of the Court 
before which an extra judicial confessfon, not in- 
corporated in a document, is relied upon, to seru- 
tinise the whole of the material before it, and then 
to decide whether there is sufficient evidence to 
prove the confession. A mere general statement to 


-the effect that the accused had confessed is too 
"uncertain a foundation, to sustain a finding against 


him, and the Trial Court ought to ascertain, as far 
as possible, the very words spoken by an accused 
who is said to have confessed. But if the evidence 
gives the substance, though not the actual words of 
the statement made by the accused, andif that 
evidence is reliable, there is no rule of law which 
precludes the Court from holding dhat the confes- 
sion has been proved. If the statement made by 
the witness as to confession represents merely the. 
impression conveyed to his mind of hat was said 


. by the prisoner, it would be insufücient to prove the 
‘alleged confession. But it cannot be held that in 


no case can an extra judicial confession, not reduced 
to writing, be held to be proved «unless the 
Court has before it the exact words used by the 
accused. i 

Per F'forde, J.—The proposition that a statement 
amounting to a confession of a crime cap only be 
received in evidence if the actual words of the con- 
fession are proved cannot bé ‘accepted. A general 
statement by a witness that an accused person 
admitted that he committed the offence for which 
he is being tried, should not be accepted, and as a 
rule of caution, the Court should always require 
the witness to give the actual words uttered by the 
accused as nearly as the witness can recollect them. 
But the fact that witness gives the statement in the 
third person instead of in the first person does not 
make the evidence inadmissible. 

When a witness cannot give a clear aecount of 
what the accused is alleged to have said, his testi- 
mony will have to be received with great caution 
and should receive little weight unless supported 
by the circumstances. L NUR ALI v. EMPEROR, 6 
L. L. J. 208; 5 L. 140; (1924) A. I. R. (L.) 498; 25 
Cr. L. J: 914 530 


-—— —— of co-accused, admission of, See Evi- 
DENCE ACT, 8. 30 249 


of prisoner—Use against co-prisoner— 
- Statement of accomplice, when will suffice for 
conviction. See EvipENCE Act, s. 30 891 


mgde by accused—Pardon, subsequent, in 
respect of distinct offence—Confession, whether 
admissible in evidencé. See CRIMINAL PROOEDURE 
Cops, s. 339 604. 
made to Village Headman, admissibility 
of, See EvipENCE Act, 8. 25 540 

, recording of Enquiry as to voluntary 
character of confession, absence of, effect of—Con- 
fession, whéther admissible. See CRIMINAL Pros 
GEDURE CODE, s. 161 (3) 627. 


—  ——, retracted Corrobbration in material par- 
ticulars. . See EVIDENCE Act, s, 30 
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to lambardar, admissibility of. See Evt- 
DENCE Act, S. 24 < 4 ^ 555 


to Police Offier—-Explanatory statement 
not amotinting’ to admission of guilt, admissibi- 
lity of. See Evipence Acr, s. 25 347 


Conspiracy, charge of, against two persons— 
Acquittal of one—Convietion of other, legality 
of—Conviction for conspiracy, whether negatives 
substantive charge. See PENAL Cops, s. 120 B 

ý 824 

, charge of— Statements of one conspirator 
—Admissibility in evidence against others— 
Conviction on confession of co-accused, See 
JivipENCE Aor, 8, 30 817 


Construction of deeds, rule of. . 

Per Mookerjee, J —In construing a deed, the true 
rule is not to take one term of the contract 
and raise a presumption therefrom, but to as- 
certain the whole scope of the agreement by 
reference to all ifs terms. C RaGHUMULL “KHAN- 
DELWAL v. OFFICIAL ASSIGNEE, CaLourra, 28 C. W. 
N. 31; (1924) A. I. R. (C.) 424 17 


Construction of document—-Forfeiture , clause 
— Covenant against alienation— Partial aliena- 
iion. See LANDLORD AND TENANT 1006 


— ——— Kabuliyat, construction of—Heritable ten- 
ancy—lixcess area liable to assessment—-Tenancy 
whether at fixed rent—Statement in kabuliyat, 
effect of. See LANDLORD AND TENANT 1043 


Contempt of High Court—Order of High 
Court staying proceedings—Telegram by Vakil 
informing Magistrate of stay order—Order not 
communicated officially—HMagistrate, refusal of, 

- to adjourn case—Bona fides. ' í 
An order of the High Court cannot be defied 

with impunity by a party or an officer who 

having knowledge of it chooses to disregard 
it. When orders are made or injunctions granted, 
the Court must insist that they shall be obeyed. ` 
Notice of an order can be given otherwise than 
by an official communication of it. oi 
Where the liberty ofa subject is involved and 
the Court is dealing with the conduct of a 
responsible officer such as a Magistrate of same 
standing, it shall give the benefit of every 
doubt to the respondent, and when two inferences 
consis- 
tent with the bona fides and uprightness of the 

Magistrate." ; 

The High Court having made an order staying 
further proceedings in a criminal case pending 
before a Sub-Divisional Magistrates the Vakil for 


. the accused sent a telegram to` the Magistrate 


informing him of the order made by the High 
Court. As the Magistrate was not disposed to 
act on this telegram a formal petition was filed 
supported by an affidafit of a person who was 
instructing the Vakil for the accused and who was 

resent when the *stay order was meade “by the 

igh Court. This application was reje@ted. 
Another petition asking for an adjournment in 
order to enable the accused to gngage a Counsel, 
as their Vakil had been cited asa Court. witness, 


. . 
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was also rejected. and ‘judgment was delivered 
the same afternoon. The accused applied to the 
‘High Oourt asking that the Magistrate be com- 
mitted to prison for contempt ofthe High Covrt’s . 
orders d (D) th d i . - 
. Held, (1) that the Magistrate was bound to ob 
the Hig’ Hee orderg . " 
(2) that as the Magistrate had not refused to 
adjourn the case knowing er having reason to - 
believe that the High Court had ‘stayed pro- 
ceedings he could not be said. to .be guilty of 
contempt. M Pon®uswamy  AIYAR v. GaNnapatay 
Ivgg, 18 L. W, 809; 45 M. L. J. 742; 33 M. L T. 
130; (1923) M. W. N. 919; (1924) A.I. R (M.J).393; 
35 Or. L. J. 753 241 


Contract, performance of—Payment, how inade 
— Waiver, whether must be intentional—Onus 
of proving waiver—Acquiescence—Arbitration— 
Submission, when valid—Cross-contracts, whether 
extinguish each other—Novatio—Settlement of 

- eross-contracts--Submission clause—Failure to 
pay amount due-—Reference to:arbitration. 

A payment need not necessarily be made in 
cash. lt.may be made by mere transfer of figures 
in an account without any money passing. : 

: A waiver must be an intentional act with 
knowledge. 
The onus of proving waiver is on the person 

who alleges it. 

There is a distinction between a case where the 
acquiescence alleged occurs, .while the. act 
acquiesced is in progress, and where the 
acquiescence takes place after the act is completed. 

An appearance before an arbitrator, whose 
appointment is without jurisdiction and ultra vires 
on the ground of there being no dispute within the 
submission clause which can be referred to arbi- 
tration, even-though the appearance is.not ‘made 
under protest and ‘without prejudice, does not 
amount toa waiverof the right to contest that 
the arbitrator had no jurisdiction to act. i 

Tor the purpose of a valid submission, the 
parties must ‘have agreed in writing to submit 
their disputes to arbitration though such writing 
need not be signed by either of the parties. 

"Where a submission is invalid, a reference to — 
arbitration on the basis of such submission is bad. 

. It cannot be said in the case of “cross-contracts” 
that legal effect of the second contract is to extin- 
guish the first contract altogether, or to operate as 
a movatio. Each of. the contracts is a separate 
contract and the two contracts are not extinguished 
because the parties ‘had in mind the payment of 
differencés only. ^ < 

A failure to pay the amount found due by settle- 
ment of cross-contracts containing a submission 
clause, can be referred to arbitration. 

Ifthe parties to a contract, containing a .sub- 
mission. clause, settle the amount due under it and . 
the party Mable to pay the amount makes entrieg 
inthe cash book showing that he has paid-the 


-amount due from him in cash in full settlement and 


satisfaction of the contract and that he has 
received a dusti or temporary loan of the amount 
from the other party, the entry regarding the 
dusti or temporary loan affords a fresh and se paratq 


Yel, 81) 
‘Contract—concld. * 
cause of action and is a complete answer to a suit 


on the original cause of action. In any case, the 
settlement operates as a movatio and bars the 


Yight to go to arbitration- under the submission: 
clause contained in the original contract. S ' 


KisuiNDaAs PURSUMAL v. MENGHRAJ KunLpas: 834 


Contract Act (IX of 1872), s. 62—Debtor 
undertaking at creditor's request to pay debt to 
third — person—Substitution of contract. —Con- 
sideration. ETA piro a E é 
If at the request of A, his debtor B, undertakes 

to pay the debt to C, a new contract is substituted 

for the old one, and A canrbt recover his debt 
from B. Consideration for the new contract 18 
forbearance on A's part to demand his debt from 

N GANPATI v. JAIRAM 1019 


:$. 68—Guardian de facto. See Hiınnu 
Law—Jomnt FAMILY 1041 





— $, 73-——Breach of contract —Forfeiture of 
earnest money—Special damages—English Law, 
whether applicabe. See VENDOR AND PUROHASER 
282 


S. 74—Morigage carrying simple interest 
—Compound interest at enhanced rate payable 
on default—Stipulation by way of penalty— 
Reasonable interest, 

A’ claise in a mortgage-deed provided for 
payment of simple intérest at Re. 1 per cent. per 
mensem. In cas» of default, the intérest already 
accumulated was to be added to the principal 
and thereafter to carry compound interest at 
Rs. 1-8 per mensem : 

Held, (1) that the clause was a stipulation by 
way of penalty under ssetion 74 of the Contract 
Act; ` : 

(2) that compound interest at Re. 1 per cont. par 
muson would amply ms2t the cass. A Nisoza 
Kuan v. MATHURA KHAN 788 


S. 178—-Property entrusted. for sale— 
Breach of trust— Owner, whether can recover 
property from transferes. See PzNAL CODE, s. 
408. . 163 





-$5, 230 (2), 236—Contract of sale on 
behalf of undisclosed principal —Broker, whether 
can sue--Usage of stock and share market, plea 
of—Üsage inconsistent with coniract— Evidence, 
whether admissible. 

A Nene who enters into a contract for and 
on behalf of his principal is not.entitled to sue upon 
the contract even though the principal be undis- 
closed. < . ` . 
“Though evidence of a usage augmenting the 
responsibility of a broker is admissible as con- 
sistent with the contract, evidence of a usage in- 
consistent with the terms of the contract is not 
admissible. : 

Plaintiff, a dealer and broker in „stocks and 
shares, sued to recover damages alleged to have 
been sustained by him by reason of the defendant 
G. H. having neglected and failed to deliver certain 
shares, which he had agreed to sell to the plaintiff. 
The contract in.suit was worded as follows; - 
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“ “Sold this day by order and for account of G. H. 
to selves for principals ete.,” and was signed by the 
plaintiff over the word “brokers.” The plaintiff 
relied upon the custom and usage of Calcutta 
Stock Exchange Association in reply to the 
defendant's plea that though the plaintiff entered 
into the contract in the character of agent or 
broker for an undisclosed principal, in reality, there 
‘was no principal : 

Held, (1). that, the plaintiff entered into the 


' contract. on. behalf: of his -principals who were 


undisclosed, and that he did so in the character of 
broker or agent ; ' 


(2) that the usage’which it had been sought to 
prove was inconsistent with the contract and 
evidence of it was, therefore, inadmissible ; 

(3) that-there was no usage in the stock and 
share market’ of Calcutta as Mleged by the 
plaintiff ; . 

(4) that apart from the usage, the plaintiff's suit 
was bound to fail under section 236 of the Contract. 
Act as he was suing not as an agéht but on his” 
own account. C NANDA Lan Ror v, GURUPADA 
Harpasn, 51 C. 588; (1924) A. I. R. (CO) 73: 721 


—— — s$, 231, 251— Partnership business— 
Loan by one partner—-Other partner, when liable 
—Use by partnership of money, effect of. 


The ultimate use, by a firm, of money borrow- 


‘ed bya partner individually on his own credit, 


does not make the firm liable for the loan. 

The circumstance that the firm obtains the 
benefit of a transaction entered into by one of its 
members, may show that he entered into the 
contract as the agent of the firm, but the 
fact- is no more than evidence that this 
was the case, and the question upon which the 
liability or npn-liability of the firm depends, is 
not, wh3ther the firm obtained the benefit of the 
contract, but- did the firm by one of its partners 
or otherwiss enter into the contract. 


Where one member of a partnership borrows 
money upon his own credit by giving his own 
promissory-note for the sum so borrowed, and he 
afterwards uses the proceeds of the note in the” 
partnership business, of his own free will, without 
being under any obligation to, or contract with, the 
lender so to do, the partnership is not liable for 
the loan. C RAM CHANDRA SAHU v, Kasem Kuan, 
98 O. W. N. 824 513 


s, 239—Partnership—Agreement provid 
ing for payment of commission—Share of profits. 
See PARTNERSHIP 17 


i : 
s. 254 —Disputes between partnrers-—Part- 
nership, dissolution of. 


Obiter.—Where it is found that the state of feel- 
ings existing between the partners of a firm renders 
it impossible for the partnership to be continued 
with any advantage, the Court is at liberty to 
infer that the business ofthe partnership cannot 
þe carried “on ata profit and that it can only de 
carried on at a loss within the meaning of section 


254 (6) of the Contract Act, and to make a degree 
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for dissolution of the partnership. B Hasnam 


lswavan v. Narman Rustomut, (1924) A. I. R. 
(B) 57. 463 


Copyright Act (III of 1914), s. 6 (3)—Infringe- . 


ment of copyright —Copyright and title of plaintiff 

—Presumption— Expert evidence, necessity of. 

In an action for infringement of copyright, if 
the defendant does not putin issue the existence 
ofthe copyright orthe title ofthe plaintiff, there 
is an irrebuttable presumption, under section 6 (3) 
of the Copyright Aet, that the work in dispute 
isa work in which copyright subsists and that 
the plaintiff is the owner of the copyright. 

In cases of infringement of copyright, the Court 
Should be reluctant to sit as an expert and to 

. decide the question of infringement of copyright 
without the aid of expert evidence. The proper 
- course, in ordinfry circumstances, in such cases, is 
to get the opinion of experts who might be 
appointed Commissioners to investigate and report 
on the matters in issue. G SITA Nata BASAK v. 
"Mourxi Monan Sinan, 39 O. L. J. 134; (1924) A. T. 
R. (C.) 595 , .c 754 


Counsel, duty of. ` 
Per Mookerjee, J.—It is not the duty of a 
Counsel to approach the Trial Judge and to 
apprise him that in his opinion a man whose fate 
is entrusted to his care has no defence to make. A 
man’s rights are to be determined by the Court, 
_ not by his Attorney or’ Counsel. 
rejects a story because, it seems improbable to 
him, he usurps the office of the Judge; his 
client wants his advocacy, not his judgment. C 
EMPEROR v. Barenpra Kumar Guosg, 38 C. L. J. 
411; 28 C. W. N. 170; (1924) A. I. R. (C.) 257; 25 
Cr. L. J. 817 ` 4 353 


Court Fees Act (VII of 1870), s. 7 (Iv) (b), 
Sch. H, Art. 17 (v)—Partition, suit for— 
‘Denial of right—Right to share in joint family 
property, suit Lo enforce— Court-fee payable. 


The valuation of a suit for partition for the 
computation of Court-fees depends upon whether 
the relief sought is merely a change in the mode of 

, enjoyment of the property or the enforcement of a 
disputed right. Where the plaintiff is admittedly 
in possession and only seeks to change the form 
of his enjoyment of his share, Court-fee would be 
payable on the plaint under clause (vi) of Art. 
17 of Schedule IT to the Court Fees Act, it not 
being possible to estimate at a. money value the 
subject-matter in dispute. Where, however, the 
relief sought is something more than a mere change 
in the mode of enjoyment of the property, for 
instance, where the right to share is disputed and 
what is asked for is a declaration of right coupled 
with a decree for possession, the? suit is one to 
enforce the right to share in property on the ground 
that it is joint family property, and under section 7 
(iv) (b) of the Court Fees Act, the amount of Court- 
fees payable is to be computed according to the 
amount at which the relie? sought is valued in the 
plaint. i 

dn a suit for partition plaintiff allegedea previous 

partial partition and sought partition of that Part 

of the family property which was kept joint at the 
. 


e . 
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. 1819 -for .the reversal of a patni 


Tf an Advocate - 


[1654 
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previous partition. Defendant's plea was that the, 


plaintiff had already separated and had been given 
his full share and had no right whatever in the 


“property in suit, which was not available for par- 


tition: 

- Held, that there was a denial by the defend- 
ant ofthe plaintiffs right to Share, and the suit 
was one to enforce the right to share in pro- 
perty on the groundethat it was joint family 
property, and fell under section 7 clause (iv) (b) 
of the Court Fees Act. N Bu&noo v. Sannoo, 20 N. 
I. R. 43; (1924) A. I. R. (N.) 86 *766 


—— ——— s. 7 (iv) (@, 12, Sch. ||, Art. 17 (liD— 
Bengal Court Fees ( Amendment) Áct (IV of 1922), 
retrospective operation of—Bengal Patni Taluks * 
Regulation VIII of 1819, ss. 14, 15— Suit for 
reversal of patni sale, nature of—Court-fee 
payable—Suit filed before amendment-— Court-fee,. 
calculation of—Appeal, whether lies. 


The provisions of section 15 of the Bengal Patni 
Taluks Regulation VIII of 1819 make it plain that 
when a purchaser ata patni sale takes full measures 
to obtain delivery of possession, the patnidar and 
persons who derive title from him are effectively 
dispossessed. : 

A suit instituted under section 14 of the 
Bengal Patni Taluks Regulation VIIL of 
sale is not 
a suit to obtain a declaratory decree where 
no consequential relief is prayed for within 
the meaning of Art. 17 of Schedule IT to the Court 
Fees Act. It is a suit for reversal or cancellation 
of the sale, on the assumption that if the validity 
of the sale were not challenged, the sale would 
remain operative between the parties. Such a suit 
further contemplates that the decree of the Court 
shall indemnify the purchaser against all loss at 
the charge of the zemindar or the person at whose 
instance the sale may have been made. | 

A prayer for an injunction or for confirmation of 
possession is a prayer for consequential relief. The 
amount of Court-fee leviable on a plaint must be 
determined “by réference to the law as it stood 
on the date when the suit was instituted. . 

A suit was instituted under section 14 of 


the Bengal Patni Taluks Regulation "VIII 
of 1819 for the reversal of a patni sale 
before the coming into force of the Bengal 


Court Fees (Amendment) Act of 1922, and Court- 
fees were paid asin asuit for declaration. The 
latter Act came into force shortly after and the 
Court holding that the suit was not oe for a mere 
declaration, directed that Court-fees should be paid 
in accordance with the provisions of that Act. The 
plaintiff appealed: . : 
Held, (1) that the suit was not one for a declara- 
tory decree where no consequential relief is prayed 
or; 
(2) that Court-fees, however, were payable on 
the plaint in accordance with the provisions’ of the 
Court-Fees Act of 1870 as it stood at the date of 
the institution of the suit, that is to say, without 
any reference to the provisions of the Bengal Court 
Fees (Amendment) Act of 1922; 
(3) that an appealagainst the order of the Trial 
Court was competent, notwithstanding the pro: 
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„visions of section 12 of the Court Fees Act, inas- 
much as, the case was not one of appraisement of 
or fixation of value, with a view to determine the 
amount of fee chargeable, but involved root ques- 
tions of principle as to the nature of the suit and 
the retrospective operation of Statutes. C Tarapra- 


7 


BANNA OHONGDAR v. NRISINHA Murari Pan, 39 0. 


L. J. 212; 51 O. 216; 28 C. W. N. 6835 (1924) A. I. R. 
(C. 731 6 763 


— —— 8.7 (V), ch. Il, Art. 17. (vl) —Partition, 
` euit for—Court-fee payable—Order carried out, 
whether can be questioned. 


Ordinarily, where a Plaintiff in a suit for 

artition, in the case as laid by him in the plaint, 
affirms that he is in possession of a portion of 
the joint estate and claims a change in the mods of 
enjoyment of the property and prays for separate 
possession of his share as the result of re-distri- 
bution of the property under the separate manage- 
ment of the parties, his suit is one for. partition 
and separate possession of his share in the entire 


property, and as such the claim falls under clause. 


(vi) of Art. 17 of Schedule Il of the Court Fees 
Act, and a fixed fee of Rs.10 only is payable 
thereon. Where, however, the plaintiff admits 
that his title is disputed and that he is out of 
possession and enjoyment ofthe property sought 
to be partitioned, and that he does not hold. or 
possess or occupy any portion or item of the 
divisible property, and. asks for partition, his 
suit must be treated practically as an ejectment 
suit, and an ad valorem Court-fee is leviable on a 
plaint in such a suit. | . $ 
Thəre can bs no acquiescence in an erroneous 


order of a Court simply because a litigant has ` 


carried it out, if he, on reflection, finds that .the 
order is an erroneous one and hs has actsd in an 
injudicious manner. č 

‘Where a suit is originally filed on a stamped 
plaint, but ths Court dirəcts the payment of 
further Court-f22s, tha plaintiff is entitled to 
continus the suit in forma pauperis provided the 
valus of the property in his possession is not 
sufficient to pay the amount of Court-fees payable 
by him. N Managr v. Srraram, 7 N. L. J. 91; (1924) 
A, I. R. (N.) 105 643 

|D—————$.17--Suit for partition with khas 
' possession—Causes of action, whether distinct— 

Court-fee payable. 

A person cannot be allowed, under the guise of a 
partition action, to bring an action of ejectment, 
unless he asks the Court to determine his title and 
tó give him the appropriate relief as in an action 
of ejectment. : . | 

A certain share of a property having been 
sold in execution of a decree was purchased by 
the plaintifis who obtained delivery of possession 
through the Court. They then sued for partition 
with khas possession and paid ad valorem Court- 
fee on the value of the land in suit: E 

Held, (1) that the suit embraced two distinct 
causes of action and, therefore, two subjects within 
the meaning of section 17 of the Court Fees Act; 

(2) that the plaintiff must, therefore, pay the fixed 
fee for partition in addition to the ad valorem fee 
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asin a, suit for possession. Pat SrTBARAN JHA 
PaxpzY v. LokgNATH Missir, 3 Pat 618; 5 P. L. T. 
618; (1924) A. I. R. (Pat.) 558 * 1052 


— — —— $88. 17, 19-1— Bengal Court Fees (Amend- 
ment) Act (IV of 1922), applicability of—Probate, 
application for, before amendment of  Aci— 
Order for Probate after amendment—-Excess 
Court-fees, whether payable. 


Section 19-I of the Court Fees Act requires that 
the valuation of the properties left by a deceased 
person, for the purposes of Probate or Letters of 
Administration, should be made and the Court-fees 
paid on the basis thereof, before an order entitling 
the petitioner to.the grantof Probate or Letters of 
Administration is made upon the application, 


. Till the petitioner has complied with the require- 


ments of the Statute in this’ behalf, the Court 
cannot pronounce in favour of the validity of the 
claim for.Probate or Letters of Administration. 

Where, therefore, an application for Probate was 
made and  Court-fees paid thtreon before the 
coming into force of the* Bengal Court Fees 
(Amendment) Act of 1922, but the order granting 
Probate was made after the coming into force of 
the Act: ; 

Held, that the application having been perfected 
before the coming into force of the Act, no further 
Court-fee was leviable under the provisions of the 
Act. C THADDEUS NAHAPIRT v, SECRETARY OF STATE 
For INDIA, 39 C. L.J. 209 751 


— 31; applicability of—Cognisable case 
—Accused, whether can be directed to pay costs 
of Court-fees—Appeal—Revision. 


An order under section 31 of the Court Fees 
Act directing an accused person to pay to a com- 
plainant the costs incurred by the latter in 
respect of Court-fee stamps-can only be passed 
where the offence complained of was a non- 
cognisablé one. 

An erroneous order under seciion 31 of the 
Court Fees Act can be rectified by the Appellate 
Court, and, in cases where no appeal lies, by 
the High Court in revision. A MINGAN v. Burg 
(1923) A. I. R. (A.) 86; 25 Cr. L. J. 568 6 


— — —— 8. 31, Sch. H, Art. 1 (b)—Burma Lower 
Courts Manual, pavas..664, 870 (18) (b) (2)—Com- 
plaint of cognisable ojffence—Accused, whether 
can be directed to pay costs of Court-fee and 
process. 


Under paragraph 664 of the Burma Lower Courts 
Manual acomplaint of a cognisable offence need 
nof be stamped, and under paragraph 870 (18) (b) 
(2) of the Manual, no fees should be levied for the 
issue of process in suchacase. No order under 
section 31 of the Court Fees Act can, therefore, be 
made in a case arising out of a complaint of a cog- 
nisable offence L B Mauxa San MyrN v. EMPEROR, 
2 Bur. L. J. 37; (1923),A. I. R. (R.) 245; 25 Or. L. 
J. 699 | : 187 


———-Sch. Ii, Art. 17 (Ii) —Suit for reversal of 
* patni sale, nature of—Court-fee payable," See 
Court Fres Aor, s. 7 (iv) (c) : 763 
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Sch. H, Art. 17 (vi)—Partition, suit for 
—-Court-fee payable. See Court FEES Mor, s.7 
(v) 643 


Art. 17 (vl)—Partition, suit for— 
Denial of right—Right to share in joint family 
property, suit to enforce —Court-fee payable. See 
Court Frrs Aor, s. 7 (iv) (b) ; 766 

Creditor and  debtor—Creditor removing 
debtor's goods to enforce payment of debt —Theft. 
See Pena Cops, s. 380 138 

Debtor undertaking at creditor's 
request to pay debt to third person-- Substitution 
of eontraci— Consideration. See CONTRACT AOT, 
s. 62 z 1019 


Criminal 





procedure — Cross-cases — Separate 


INDIAN CASES, . 


trials—Evidence recorded in one case—Considera-^ 


tion in other case, - 


Where there are cross-cases arising out of the 
same incident, they should not be heard at one 
and the same tinte and the evidence in one casé 
should not be considéred in coming to a conclu- 
sion in the other. The trial of each. case should 
be a distinct and separate trial. OC GARIBULLA 
AKANDA v. SADAR Akanpa, 39 O. L..J. 331; 25- Or. 
L. J. 941; (1924) A. I. R. (O.) 813 557, 


Investigation, personal, by Magistrate, 








legality of. : 

Ina case under section 297 of the Penal Code. 
where the charge was that the accused had 
ploughed up a graveyard, the’ Trial Magistrate 
accompanied by the Pleaders of the parties, 
roceeded to the spot and caused excavations. to 
b made on the land in order to ascertain whether 
it was or was not a graveyard, and in his judgment 


he: based his conclusions on the observations, 


which he had made on the spot : 
Held, that the action of the Magistrate was 
entirely illegal and vitiated the trial. 


Judicial officers are not permitted to find out the 


facts of a case by personal investigation, they must. 


decide it on the evidence properly produced before 
them. Pat Jaman Jua v. EMPEROR, 1 P.L. R. 256 


Cit (1993) A. I R. (Pat) 537; 25 Cr. L. J. 954 602: 


Criminal Procedure Code (Act V of 1898), ss. 
4, 107—Application under s. 107, whether 
"complaint" — Preventive sections, object of. t 


An application ,under section 107, Criminal 
Procedure Code, does not amount to a “complaint” 
within the meaning of section 4 of the Code nor 
can the person, against whom it is made, be 
called an accused person. 

The object of section 107, Criminal Proeedure 
Code, like that of the other preventive sections 


in Chapter VIII of the Code, is administrative ' 


rather than judicial. . 

Therefore, if a Magistrate, who is responsible 
for the administration of a sub-division, is not 
satisfied about the advisabitity of taking pró- 
ceediügs under Chapter VIII. of the Criminal 
Procedure Code in a particular case, his ediscre- 
tion in’ the matter is not open to interference by 
& superior Court : 


[1924 
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1143 973. 


—— — — ss. 4 (h), 190 (afand 192 (1)—Report 
of offence by Trying Magistrates whether. complaint 
. — District. Magistrate, Jürisdiction: of— Dragster 


of case for trial to subordinate, Court. 


VM 


— — 88. 4. (nn), 190 (c), 4:35.— Letter to; District 
Magistrate conveying information of,offence— 
District Magistrate, whether éntitled to take 
action—Revision. ~ AUR. 

A letter, was Written, to a District Magistrate 
conveying, information. ofan , offence’ and. askinz, 
for action to be taken. The District Magistrate. 
thereupon “took actien, under..section 1£0 (e). èf 
the Criminal, Procedure Code., The  accnsed, 
filed an, application of revision : ` ee ees 

Held, that, the Magistrate, was entitled to, treat, 
the letter as an information and no’ irregularity. 
had been, committed, by him in.tbat, respect, - O 
Cunore MAHARAJ v. EupEHOR 10. O. & A. Li R. 605; 

i : “9.71. 


25 Cf. LJ. 1147 
S. 16—Honorary Magistrate, jurisdiction 
of, to try éases—Administrative distribution. of 
work—Magistrate enquiring into case’. arising 
outside area assigned, to him, 

There is nothing. in the Criminal Procedure, 
Code which prescribes that any particular, olas, 
of cases ‘should -be tried by Honorary, Magis- 
trates.” ^ i v meena ah ae 

If for the convenience, of administration a 
Magistrate is directed, to take up cases’ arising , 
in a particular ‘area, hé i$, not without juris;. 
diction if he enquires into a case arising outside 
that area, provided, that his power’. extend. dyer. 
the area in which thé’ case, arises. NYARUB. v. 
APPASWAMI, 25.0t. D. J.556 —— — 744 

S. 35—Conviction. for two offences—One 
sentence-——Interpretation. | 


The accused’ was charged with two offences 
under sections 326 and 148,-Indian Penal. Code., The... 
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Trying Magistrate convicted him on both charges 
and sentencéd him.to 18. months’. rigorous im- 
. prisonment “under sections 326/148, Indian Penal 
Code.” "Om appeal. the Sessions Judge acquitted 
the accused of. the offence under section 148 but 
maintained. his conviction “under section 326, 
Indian Penal Code. He also upheld the sentence 
ashe thought that it was not excessive for the 
‘offence under section 326. On revision it was 
urged that the Magistrate intended to impose a 
separate sentence of 9 months under each charge: 
Held, that the judgment of the Magistrate 
must be interpreted as meanjng that the Magistrate 
passed concurrent sentences under each section. A 
BoHAN AHIR v. limprror, 22 A, L.J. 263; (1924) 
ASI. R. (A.) 492; 25 Or. L. J. 992 640 


—— — 88. 45, 195—- Penal Code (Act XLV of 
1860), s. 182—Giving false information to Police 
—Complaint in writing, absence of—Irregularity 
—Chaukidar, whether bound to report rumours. 
The  absence.of a complaint in writing as 

required by section 195 of the Criminal Procedure 

Code, for the institution-of a case under section 

182 of the Penal Code, is.an irregularity covered 

by the provisions of section 537 of the Criminal 

Procedure Code. " . 

Section 45 of the Oriminal Procedure Code 
makes it incumbent upon a Chaukidav ‘to 
communicate to an officer in charge of a Police 
Station only such information as he possesses to 
his own knowledge relating to matters mentioned 
in the section. It does not require him to 
communicate every rumour prevalent in the 
village. Pat Lacuur SINGH v. Emperor, (1924) Pat. 
181; 5 P. L. T. 505; 25 Cr. L. J. 972 620 


S. 54—Cognisable offence—Constable not 


in uniform, whether can arrest person suspected. - 


A constable has authority under section 54 of the 
Criminal Procedure Code, to arrest a person on 
. suspicion of his having committed a cognisable 
offence, without a warrant and even when he is not 
in uniform. A MAHADEO Rar v. EMPzRon, 21 A.L, 
J. 791; 9 O. & A. L. R. 900; (1924) A. I. R. (A) 201; 
25 Cr. L. J. 652 7 140 


—— —— SS, 54, 5 5——Escape from lawful custody 
—Arrest under wrong authority-—Resistance to 
arrest--Warrant, production of — Arrest of 

. suspects, ` à 
When a constable arrests a man and tells him 

expressly that he is doing so under a particular 

authority which he claims to have to arrest him, 
and: if such arrest is resisted it will befor the 
prosecution afterwards to establish that the con- 


stable who arrested the man had power to act- 


under the authority that he claimed to have. 
It isnot sufficient for the prosecution afterwards 
to say that the constable had authority under 
some other provision of law. 


. Any man who is being arrested, has a right. 


„to ask the officer arresting him to, show him 
what power he has to do so. If the arrest is 
under a warrant, the man arrested is entitled to 
ask that the warrant be shown to him to see 
that he is being properly arrested and when 
the warrant is not shown to him and the arrest 


< "that the accused 


GENERAL INDEX, < 108 , 


Criminal Procedure Code—contd, ` 


is made, such an arrest will not bea legal arrest; 
It is not sufficient thata Police Officer arrest- 


` ing a- person under section 55 (c), Criminal Pro- 


cedure Code, has reason to suspect that the person 
was concerned in severfl offences: it is. further 
necessary to prove that he was -by repute a 
habitual offender or by repute a person habitually 
committing the various offences referred to in the 
section. M_Appaswamy Mupaty, In re, 46 M. L.J 
447; 19 L. W. 504; 34 M. L. T. 95; 47 M. 442; (1924) 
A. I. R. (MJ) 555; 25 Or. L. J. 563 51 


S. 58—" In view of," meaning of —A 
standing with pot of toddy in DANI a 
Arrest by private person, whether legal. . 
Where a complainant saw one acc d 
standing on the ground by a Pme guia 
with a pot of toddy in his lmnds and two of 
his friends climbing the trees for the purpose 
SE Detain the toddy down: 

Held, the offence of theft of todd A 
mitted "in the view of" the complainant withis 
the meaning of section 59 of the Criminal Pro. 
cedure Code and he was, therefore, entitled to 
arrest the accused. M ARUMUGA Gounpan In re 
18 L W: 818; (1924) A. I. R. (M) 384; 25 Gr T, F 
792. i 312 

S. 61—Intention of Legi 

ORIMINAL PROCEDUR Cops, s. 167 ES Boe 


—— $. 98—Discovery of excisable i 
Illegal search—Direct evidence avai Noise) 
tion, whether vitiated. Mr 





Where the discovery of an excisable arti i 
the possession of the accused is pred be dice 
evidence, any irregularity or illegality in the search 
can neither vitiate the trial nor affect the convi 
tion, A ALI AHMAD KHAN v. EuPEROR, 21 A. L 5. 
858; 46 A. 86; (1924) A, I. R. (AJ) 214; 95 Cr zb. 
J. 967 615 


Ch. VIII, s.436—Security proceedi 
Further inquiry. la qu aceedings= 


The provisions of section 436 of the 
Criminal Procedure are not applicable Areca 
against whom proceedings are taken under 
Chapter VIII of the Code. R Maune THAN v. 
EuPEROR, 2 Bur. L. J. 285; 2.R. 30; (1924) A. L R 
(R.) 207; 25 Or. L. J. 1146 970 


S. 106, applicability of-—B 
eae dd to, absence. of. DN d e WA Dek, 
n order under section 108 of the Crimi 
Procedure Code cannot be passed in the absence y 
a finding that there is alikelihood ofa breach of 
the pene, N RAJARAM v. Govinps, 95 Cr, L. J. 
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e 
S. 106—Conviction for assault—s, i 
— Securit 
to keep peace —Breach of peace, apprehension of 


The accused went about canvassin for vot 

< : es a 

an election and he and, his companions: the hs 
accused, beat a certain person who refused to vote 
forhim. They were convicted of assault and the 
Magistrate* expressing an opinion to the efffct 

e persons appear to be. ve 

troublesome, bound them over under sections 106 
4 | P LUO 


. e * 
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of the Criminal Procedure Code. It was urged in 
revision that the order was improper inasmuch as 


there wag no express finding that there was an ~ 


. apprehension of a breach of the peace: 
. Held, that under the citcumstances the. Magis- 
trate must have thought it necessary to bind the 
accused over and there was no legal flaw in the 
judgment. AJarag Husain v. EatPEROR, 46 A. 105; 
(1924) A. I. R. (A) 308; 25 Or. L. J. 906 442 


s. 106—Conviction for offence involving 
breach of peace—Bond to keep the peace—Notice 
to show cause, whether required. 

- An order under section 106 of the Criminal Pro- 
cedure Code requiring an accused, after conviction 
for an offence involving a breach of the peace, to 
execute a bond to keep the peace must be passed at 
the ‘same time when there.is a conviction and 
passing of the sentence. No notice to show cause 
why such anorder should not be.passed is neces- 
ary. A Ram ADHIN v. EMPEROR, 21 A. L. J. 839; 
9 O. & A. L. R,1085; (1924) A. I. R. (A.) 230; 25 
Or. L. J. 965 ] 613 


5 : 
s.106—Conviction for wrongful confine- 
ment—Security to keep peace—Offence, if involves 
preach of peace—“Other offence," meaning: of— 
' Actual breach of peace, necessity of. See PENAL 
Cons, s. 342 f 920 


ss. 106 (3)—Security to keep peace— 
Appellate Court,power of, to demand security 
| —Appeal from order of, Second. Class Magistrate. 


The power conferred on an Appellate Court by 
clause (3) of section 106 of the Oriminal Procédure 
Qode, is not limited by the fact that the Court 
whose decision is under appeal should have had 
power to direct security to be taken. N Hasan 
Bre v. Eupsror, 19 N. L. R. 154; (1924) A. I. R. (N.) 
49; 25 Or. L. J. 657 2. 145 











"whether 'complaint"—Preventive sections, object 
- of. See CRIMINAL PROCEDURE OODE, S. 4 973 


- s. 107, proceedings under-—Consent of 

accused, effect of—Further evidence, whether 
* necessary. 

In proceedings under section 107, Criminal Pro- 
jue Code “the Court is perfectly entitled to 
act upon a solemn consent given before it by the 
accused to be bound over. Such a consent 
amounts toa plea of guilty, and the Court need 
not record any further evidence. A GHARIBA v. 
Emperor, 21 A. L. J. 881; 10 O. & A. L. R. 11; 


46 A. 109; (1924) A. I. R. (A) 269; 25 Or. L. J. 150 


s. 107 -Security - to keep. peate—Order 
made on admission of accused--Evidence, whether 


necessary. 


It is illegal to place a person_on security merely 
on his mathe moe he has no objection to furnish 
it, There must be some efideénce indicating that 
there is an apprehension of the breach of the peace 
or ef some act likely fo cause a breach ofthe peace 
on the part of the person concerned. L'Jorr Marek 
v, Expzror, 25 Or. L. J. 710 198 
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s. 107—Application under section 107, - 


| ro 
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—— —— ss. 107, 438—Order refusing to take 


action under s. 107—Sessions Judge, power of, to 

set aside order. : 

When a Magistrate passes an order’ refusing to 
take action under section 107 of the Criminal Pro- 
cedure Code, a Sessions Judge has no jurisdiction 
to set aside the order and to diréct the Magistrate 
to draw up proceedings under the section. C 
Pani Buusan. Roy v. Keunsa BEHARI Biswas, 25 
Cr. L. J. 679 ; 167 


e 
8.109 (a)~--Proceedings against vagrants 
—Concealment of. presence—Concealment of 
object of presence—Siving out wrong name, 


Where a person who is out to cheat unwary , 
people by confidence tricks asks an intend&d 
victim not to disclose the dealings between them 
to any one, it does not amount to a concealment 
of presence for the purpose of a conviction under - 
section 109 (a) of the Criminal Procedure Code. 

Semble.—Wheie a person on being accosted by 
a Police Officer gives out a false name, it is a 
concealment of his identity, hut not necessarily a 
concealment of his presence. A Suro PRASAD v, 
Emperor, 21 A. L. J. 847; (1924) A. I.-R. (A) 208; 
25 Or. L. J. 950 598° 


s. 110—Person earning livelihood by 

` unlawful sale of opium, whether can be restrict- 
ed. ‘See Burma HABITUAL OFFENDERS RESTRIC- 
TION Act, S. 3 - 546 


8. 110 —Security to be of good behaviour 
-Habitual character of accused—General repute, 
proof of—Personal knowledge of ` Magistrate, 
whether can be relied upon—Evidence of enemy, 
value of. 


A Magistrate should’ decide a case only upon 
the evidence on the record, and ought not to, 
import his personal knowledge into a judicial 
pronouncement. : 

An aecussd person should not be bound down 
under section 110 of the Criminal Procedure 
Code, upon evidence of repute unless such 
evidence is very strong and almost universal. . 

Ina proceeding under section 110 of the Crimi- 
nal Procedure Code the evidence of ah avowed 
enemy cannot be worth very much. L WALI 
MUHAMMAD Kuan v. EMPEROR, 25 Or. L. J. 808 34.4. 


S, 110—Security for good behaviour—. 
Information privately had by Magistrate, whether 
evidence—Information, private, utility of. 

Any private information which:a Magistrate 
already possesses, when he hears a case under section 
110 of the Code of Criminal Procedure is not 
in itself substantive evidence which’ may be 
used against the accused but it is a form of 
check which the Magistrate may legitimately 
use in order to test the nature of the evidence 
with- which it has to deal and to negative, 
for example, a suggestion that the Police in-. 


vestigation has been unfair. A DARBARI SINGH 
v. EMPEROR, 45 A. 749; 25 Cr. L. J. 781; (1924) A. 
I. R. (A) 451 269 


s. 110—Security for good behaviowr— 
Joint trial, when permissible, 
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Although there is no direet prohibition in the 
Code of Criminal Procedure against trying a 
number of persons under section 110 of the Code 
jointly, stich proceedings aré improper and should 
be confined to each person alone unless the case 
be that’ each of the accused was a confederate 
or partner with other persons to whom all the 
evidence would be equally applicable. Further- 

. more, if by any chawce such proceedings are 


conducted jointly, it is essential that the case of . 


each accused should be considered separately and 
ifdividually. A MUHAMMAD ISMAIL v. Euprror, 21 
A. L. J. 841; (1924) A. I. R (A) 195; 25 Cr. L. J. 
652 ` . 600 


ss, 110, 112, 118, 514— Penal Code (Act , 


“e XLV of 1860), ss. 828, 825—Security for good. be- 

haviour—Hurt or grievous hurt, conviction for— 

` Security, whether liable to forfeiture—Bond, whe- 

ther single—Amount, whether can be recovered 
both from principal and surety. 


A bond to be of good behaviour can be forfeited 
on a conviction under section 323 or 325 of the 
Penal Code. 

A bond contemplated by sections 112 and 115 
of the Oriminal Procédure Code is one bond for 
one amount and is discharged on forfeiture by 
the payment of'the amount due by either the 
principal or the surety.’ The amount of the bond 
cannot.be recovered both from the principal and 
from the surety. L EMPEROR v. ABDUL Aziz, 4 L. 
462; (1924) A. I. R. (L.) 262; 25 Or. L.J. 1131 955 


- — 88,110, 117, 118—Security to beof good 
. behaviour—Opinions- based on rumour, value of 

—Defence evidence, .consideration of—Court, 

duty of. 
^ In considering oral evidence to prove a charge 
under section 110 clause (a) of the Criminal 
Procedure Code, it is necessary to keep in mind 
that such evidence must be specific and must 
relate to particular instances within the know- 
ledge of the witnesses. Mere belief and information 
without reference to acts and instances which’ 
have induced the witnesses to form their 
opinion cannot be regarded as evidence of repute 
within the meaning of section 117 (3) of the 
Code. The evidence must be of persons who 
are acquainted .with the accused and live in 
the neighbourhood and are themselves aware of 
the accused’s reputation. It must be an opinion 
formed by the’ witnesses from specific cases 
coming to their knowledge and not merely from 
'réports or rumours received from others. For 
instance, where a witness. says that to his 
knowledge a certain person is ae thief or a 
house breaker by habit and on -being pressed 
to give the source of his knowledge, he merely 





says that there is a rumour to such effect or. 


that he heard it from the villagers generally, 
without being. able to name any one of them, 
such evidence is not admissible ig law. 

Where in & proceeding under section 110 'of 
the . Criminal Procedure Code, the accused 
person is able to produce witness on his behalf 
to speak of his good character, the Court ought 
to pay particular attention to-such evidence and 
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to give substantial reasons for not believing 
such evidence before it makes an order under 
section 118 of the Code. Pat Raw LAGAN AHIR v. 
Emperor, 5 P. L. T. 166; 2 P. L. R. 98 Cr; (1924) 
A. I. R. (Pat) 500; 25 Gr. L, J. 985 ' 633 


———— 88. 110, 117, 342, 537— Proceedings 
under Chapter VIII, nature of—Person called 
on to furnish security, whether | aceused—.-. 
Omission to examine after close of prosecution, 
ejfect of. 

Proceedings under Chapter VIII of the Orinii- 
nal Procedure Code are ‘inquiries’ and not ‘trials’, 
_ A person proceeded against under Chapter VIII 
is not an ‘accused’ person as the expression is 
used in the Criminal Procedure Code. 

The provisions of section 342, Criminal Pro- 
cedure Code cannot apply tq an inquiry under 
section 117 of the Code. 

The omission to examine formally a person 
called on to furnish security is an - irregularity 
curable by section 537 of the Code. C Bzxopn 
BEHARI Natu v. IJMPEROR, 27.0. W. N. 996; 25 Or. 
L. J. 1085 - 909 


- $.122— Security for keeping the peace— 
Surety, inability of, to control person bound— 

- Magistrate, whether can reject surety-—Bullock 
or cattle, security of, whether sufficient. 

- Inability of the :surety- to control the person 


. bound down to keep the peace whether owing to 


distance or any other reáson, is a good ground, for 
rejecting the surety, though mere distance is not. 

In the case of a bond for good behaviour 
personal security must be given and the same is 
by inference the case in respect of a bond to keep 
the peace. A security of house or cattle is not 
enough. O Emreror v. MoHAMMaD Baxusu, 26 O. 
C. 284; (1994) A. I. R. (0.) 80; 25 Or. L. J. 796 316 


s. 123-—Sessions Judge, transfer of 
reference by, to Additional Sessions. Judge-— 
Jurisdiction. 

“Where a Sessions Judge, who was authorised by 
a Government Notification to transfer -cases to the 
Additional Sessions Judge, transferred the hear- 
ing of a reference under section 123 of. the Crimi- 
nal Procedure Code to the Additional Sessions 
Judge: 

Held, that the Additional Sessions Judge had 
jurisdiction to hear the reference. ©’ Binopr 
BIHARI Nata v. EMPEROR, 50 C. 229; (1923) A. I. R. 
(C.) 649; 39 C. L. J. 75; 25 Or. L. J. 661 149 


ss. 123, 193 (2)—Reference under s, 128 

— Addational Sessions Judge, jurisdiction of. 
Where by an order of the Local Government, 
purporting to be issued under section 193 (2) of the 
Criminal Brocedure Code, Additional Sessions 
Judges aré empowered to try such cases as may 
be made over to them by the Sessions Judges, an 
Additional Sessions Judge has jurisdiction to hear 
a Reference under section 123 of the Code of Ori- 
minal Procedure transferred to him by the Sessions 
Judge. C Binope BEHARI NATH v. EMPEROR, 50 
C. 985; (4924) A. I. R. (C.) 392; 25 Cr. L. J. 573. 61 


s. 123 (3), scope of. -Security for.good 
behaqviour—Proceedings by Magistrate—Sessiong 
4 g 
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Judge, jurisdiction of—Re-hearing of case— 

Further evidence. P 

Clause (8) of section 123, Criminal Procedure 
Oode, empowers the Sessions: Judge, when proceed- 
ings in respeét of-the taking of'a security for good 
behavior by a Magistrate are laid before it, tō 
require: from the Magistrate any further in- 
formation: or evidence which he thinks necessary, 
. but ijt does not empower him to order a re- 
hearingof the case. 
- definite order stating the information required or 


the. nature’ of the further: evidence to be taken, ` 


otherwise: he “should himself consider. the evi-. 
dénoe on: the: record and pass such“ order as he 
thinks:fit on the basis of that evidence: O-NARAYAN 
SINGH v. EuPEROR, 25 Cr. L. J: 1112: 936 


- 8. 133,- applicability. of—Dispute con: 
cerning private right. . 

Where the dispute between the. parties is one 
of. private rights. and has no reference to a 
public: nuisance, section 133, Criminal Procedure 
Code; has no application and: the parties must- 
beleftto their remedy in the Civil Court. 
‘Gauri SHANKER v, BHAGALU PANDEY, 100. & A. L. 
R. 780; 25.Cr; L. Jz 1118 ` 942: 


——-—- 8$,.133, 139A (2)—N uisance-—Obstruction 
of public. drain—Settlement Record, entry - in, 
showing land. belongs to-accused~-Stay of proceed- 
UNGSe c E . 
‘Where in a. case under section: 133 of the 

Oriminal Procedure Oode.-rélating. to an encroach- 

ment over and. obstruction of a public drain, the 

person-against whom the proceedings arè taken- 
yroduces the.-Settlement Record to. show that the 

Euri dispute belongs to him, the Magistrate 

ought- to-stay the proceedings under - section: 139A. 

(2) of. the Oode'and leave the parties to have 

the matter decided in the Civil Court.. C DEBENDRA 

NarH:v. CHAIRMAN, Loca Boarp, Asanson, 25 Cr. 





L.J;:1080. . |. 904 
S: 144, order under, whether evidence-of 
possession. ` 


Haying- regard to the peculiar jurisdiction 
coħferred- by. section 144 of: the Oriminal Pro- 
cedure ‘Code; an. order: under that section, which 
is in the nature of a temporary injunction 
intended for, emergencies, cannot be ‘utilised: in 
subsequent proceedings between the parties as, 
substantive evidence of the possession’ of the 
successful party. Pat:Gita’Prasap SINGH v, 
Emperor, (1924) Pat. 29; 25. Cr. L. J: 919; 5 P. L. T. 
656 ` 535 


an S: 145; -notice under—Omission to štáte 
~ grounds ‘or’ specify property in diSpute— 
Failure’ to publish- notice -accordifig to law— 
Irregularity. ] 
. A notice-under section 145, Criminal Procedure 
Code, which- does not state the grounds on 
which: the Magistrate is satisfied about the 
probability: of a breach of She peace, or specify 
the plots in regard -to which the dispute exists, 
though irregular, does fiot vitiate the proceedings, 
particularly.. when the parties. are perfectly. well* 
awaré af the property indispyte, — * >, 
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The Judge should make. a . 


n 924? 
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Failure to publish the-notice under sub-section 3 
of section. 145, Criminal Procedure Code, is not fatal 
to the Magistrate's jurisdiction under-the section. 
O. PArRBHU DAYAL v, ENPEROR, 25 Cr. Le J- 1139: 

' 963: 


8. 14.5, object of — Preservation of peace— 
Process fees, payment of— Protection. of property 
` —Use of force--Recovegy of property—Police 
report, $ X 
The sole object of section 145, Cfiminal Procedure 
Code, is to prevent an imminent breach of peade 
and a decision in regard go it, right or wrong; must 
be made at once, the, protection or maintenance 
of any body's possession is not one-of the objecta 
of the section: : i P 
Under section 145 of the Criminal Procedure 
Code the Magistrate takes -action on behalf of the 
Crown on a report madé to him, against all other 
parties concerned and. all-processes should issue 
at Government expense ani the parties, originally 
mentioned and any others that may come in: later 
should be'ranged on one side as the first party. and 





the second party and so on. J 

Any. person is entitled to use force within limits 
for the protection of his. property against forcible 
invasion and also to say.that he intends to do so in 
the event.of an.apprehended forcible invasion bein & 
made. But he has no right to use force for the re- 
covery of his-property, and must go to-a Civil Court 
to re-gain possession or to get' his possession con- 
firmed. 2. ; ; 

It is a safe general rule for a Magistrate to refuse 
to'take action at all under section 145-of the Oriini- 


: nal Procedure ‘Code except: on a.report from the 


Police which should not: be a mere-forwarding of a 
report made to the Police by one of the paxtíés, even 
with a record of the enquiry made by'a-Police 
Officer in the matter, but a definite statement of 
opinion.by a responsible officer that he apprehends ` 


- that there will be a disturbance which he cannot 


prevent himself and he, therefore, desires the'exer- 
cise of the higher powers of the Magistrate to 
prevent it. The absence of such a report is 
almost conclusive indication of the absence ofany 
likelihood of a breach of the peace. N PHUTANIA 7. 
Empekor, 25 Or. L. J. 1109 933 


S. 145 — Proceedings; nature of-—Inquiry. 
into title, whether allowed. . TS 


Proceedings under section 145 of the Code. of 
Criminal Procedure are intended to be summary 
proceedings: for the'prevention of a breach of'thé. 
peace and not elaborate inquiries into questions of 
title. OQ Empzror v. Man- Kunwar, 25 Cr. L. J. 
108r zs 908 


— — — S. 145, proceedings under—Bengal Alluvial 
Lands Act (V of 1920) s. 8——Alluvial "lands 
recently re-formed-—-Breach -of peace, probability 
of—Court, jurisdiction of. : 

It is open to a- Magistrate, in the case of 
alluvial lands ‘recently’ re-formed, when questions 
of breach of the peace arise, to deal with the 
matter either under the Bengal Alluvial Lands 
Act or under the provisions of section 145 of 
the Criminal Procedure Code, - 
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: The provisions of section 145 ofthe Criminal 
‘Procedure,Code are not impliedly repealed by the 
_ provisions of the Bengal Alluvial Lands Act, so 
‘far as alluvial lands recently formed are concerned. 
-C ABDUL JABBAR v. Marizuppr, 28 O. W. N. 783; 25 
Cr. L. J. 1107 931 


AN —- $ 145, ‘proceedings under—Civil Court 
. decree, ex parte, against third person, whether 

binding on Mafistrate. 

“A Oivil Court decree obtained ex parte against 
a tenant under which the decree-holder obtained 
' mere symbolical possession of the land is not 
binding on a Criminal Court in proceedings 
*jnder section 145 of the Criminal Procedure Code, 
with respect to the land, between the decree- 
"holder and a third party. OC Promopa SUNDARI 
Dassi v. Kuerra Baa, 25 Cr. L. J. 1104 928 


S. 145, proceedings under—Magistrate, 
duty of, to state grounds.— Abuse of section. 

In proceedings under section 145 of the Code 
of Criminal Procedure a Magistrate should state 
the grounds upon which he is satisfied that a 
dispute likely to cause a breach of the peace 
exists. lf he fails to do so, his subsequent pro- 
ceedings would be without jurisdiction. . 

Courts should be on their guard against an 
abuse of section 145 of the Criminal Procedure 
Oode, as parties often resort to it as an easy 
way of getting possession without the expense 
delay and trouble of a civil suit. R Ma Ma Gyr 
w, Emperor, 2 Bur. L. J. 295; (1924) A. I. R. (R) 
178; 25 Cr. L. J, 1161 985 


~ 9.145, proceeding under—Order, final, 
4 contents of—Magistrate, duty of. 

- _ In passing. final orders under section 145 of 
the Criminal Procedure Code, a Magistrate must 
give a. statement of the reasons for :his -decision, 
sufficient.to enable the High-Court to-determine 
whether he has or has not complied with sub- 
section (4) of the section, and whether -he has 
directed his mind to the consideration of the 
effect of the evidence adduced. C MoTAHERALI v. 
Hsuaque Srxpar, 39 O.L. J. 366; 25 ‘Or. L. J. 1115; 
(1924) A. I. R, (O.) 848 p 939 


——— 8, 145, proceedings under, object of— 
Opportunity to show cause—Court, duty of. 


The object of the proceedings under section 145 
ofthe Criminal Procedure Code is to put an end 
to disputes as to possession of immoveable pro- 
pérties so as to prevent a breach of the peace. 
This object cannot be gained until all the contend- 
ing parties are on the record and am opportunity 
is given to them -to -put forward their respective 
elaims. - 

.. Where, therefore, a Magistrate refuses to admit 
the written statement filed by certain parties in a` 
proceeding under section 145 of the Criminal Pro- 
cedure Code his decision is, not bigding on those 
parties and will be set aside. Pat RAGHUNATH 





Kuzz v.-RaskrsHong. Kun, 5 P. L. T. 458; 25-Or. L, - 


4:906 . 442 
— 5. 145—Proceedings, whether ‘can be 
«dropped. by Magistrate—Sale-proċeeds -deposited 
4n Court, disposal-of—Procedure, , 
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It is.open to a Magistrate at any stage to drop 
proceedings under -section 145 of the Oriminal 
Procedure Code on being satisfied. that no dispute 
likely to causea breach ofthe peace exists, what- 
ever may be the source of the information upon 
which the Magistrate acts. | A 

Where in such proceedings, standing crops have 
been attached and sold and the sale-proceeds have 
been deposited in Court, the proper order to make 
when further proceedings are dropped, is to direct 
that the money be kept in deposit till one party 
or the other obtains an order from the Civil Court 
in its favour. M GornureATHI SURYANARAYANA v. 
‘AAUKENEED PRASAD, 46 M. L. J. 565; 20 L. W. 58; 47 
M. 713; 25 .Or. L. J; 978; (1924) A. I.R. (MJ) 2 

. 626 
* 


~ 8$. 145, 14.8— Proceedings under s. 145— 
Local inspection, unrecorded—Judgment, whéther 
vitiated. 

Where in proceedings under ‘section 145 of the 

Oriminal Procedure Code the Magistrate makes a 

local inspection, but without making a record of the . 


“result of his observations he uses them in sub- 


stitution of and in order to supplement the evidence 
recorded by him, the proceedings are vitiated and 
must be set aside in revision. Pat. BRAMSUNDAR v. 
Kesxo Prasan SINGH, (1922) A. L-R. (Pat. 294; 25 
Cr. L. J. 545 . 83 


——— —— 8. 146— Attachment of . property— With- 
drawal of attachment—Decision by Civil Court. — 
Jurisdiction of Magistrate. 
Sub-section’ 1 of section 146 of the Oriminal 

Procedure Code contemplates that an attachment 

which has been made under the provisions of 

that section may be determined after a compétent 

Court has determined the rights of the parties to 

the property‘in dispute. A Magistrate who has 

effected an attachment under ` that section has, 
therefore, jurisdiction to withdraw the attachment 

and make over possession of the property to a 

party in-whose favour a decision has been pro- 

nounced by the Civil Court. O Aszs Kumar v. 

Kissori MOHAN SARKAR, 39 C. L.-J. 353; 25 Or, Lid, 

937; (1924) A. I. R. (CO) 812 553 


—————:$, 14.7—F'inal order when can be made 

—Finding as to exercise of right. 

No order can be passed under section 147, Orimi- 
nal Procedure Code, unless the Magistrate comes 
to a finding that the right has been exercised with- 
in the period specified in the section. 

Therefore, in absence of such finding the final 
order under section 147 cannot be maintained. Pat 
SigKAWAL SINGH v. Bosna SINGA, 5 P. L. T. 457; 25. 
Or. L. J. 996 708 


————— s. 147—Proceeding amended without 
notice, effect of. See URIMINAL PROCEEDINGS 162 

—— 8. 164 (3) — Confession, recording of-—En- 
quiry as to voluntdry character of confession, 
absence of, effect of —Confession, whether admis- 
sible. « . . z g 

* A Magistrate recording a confession must, "before 

recording it, question the person making the Qonfes- 

sion as'to whether he i$ making a voluntary state: 

ment, Where it does not appear from the record 

. . 
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of the confession or the statement of the Magistrate 
in Court that such an enquiry was made, the con- 
ditions set forth in section 164 of the Criminal 
Procedure Code are not satisfied and the confession 
is inadmissible in evidence. L KuHusur MUHAMMAD 
v. EMPEROR, 6 L. L. J. 166; (1924) A. I. R. (L.) 481; 
25 Or. L. J. 979 627 


-——— — 88. 167, 170, 344, 61—Remand, when 
to be granted —U nder-trial prisoners. — í 
The power of remand under section 167 of the 

< Criminal Procedure Code. is given to detain 
prisoners in -custody while the Police make the in- 
vestigation, and in a proper case, to commence the 
inguiry, but the period of detention is limited to 
fifteen days in all. But the custody mentioned in 
section 344 of the Code is quite different and is 
intended for under-trial prisoners. 

Section 170, Original Procedure Code, authorises 
the Police.Officer, if there is evidence or reasonable 
ground for suspicion, to forward the accused to 
a "Magistrate emptwered to take cognizance of an 
offence on Police report: Then, under section 344 


' , of the Code an application might be made for cause 


shown. as spécified there to the proper Magistrate to 
postpone the commencement of the enquiry, and 
remand the prisoner. . 

The intention of the Legislature, having regard 
to sections 61 and 167 of the Oriminal Procedure 
Code and to the requirements of justice generally, 
is that an accused person should be brought before 
a Magistrate competent to’ try, or commit with as 
little delay’ as possible. C Nacznpra NATH 
CHAKRABARTI v. Emperor, 38 O. L. J. 388; 51 O. 
402; (1924) A. L R. (C.) 476; 25 Cr, L. J. 732- 220 


—————$.179—"Oonsequence" in section 179; 
what it includes. See PENAL Conz,s. 400 538 


ss. 181 (4), 531— Girl. kidnapped in one 
district conveyed to .another—Joint trial of all 


accused —Jurisdiction— Trial, whether liable to be 
set 'aside—Failure of justice. 


A girlof under 16 years of age was kidnapped 
from lawful guardianship in a village in Budaun 
Déstriet by D. and B. who took her to a village in 
Bah District where they met H. and A. and all four 
then took the girl to a certain other district. The 
Sessions Judge of Budaun convicted D. and B..of 
an offence under section 360, Indian Penal Code, and 
B. H. and A. of an offence under section 368, Indian 
Penal Oode: m 

Held, (1) that D. and B. could have been tried in 
Budaun or Etah and H. and A. in Etah only; 

(2) that however, in the absence of the procedure 
having occasioned a failure of justice, the convic- 
tion of H. and A. could not be set aside. A Bantu 
SHAH v. EMPEROR, 21 A. L. J. 912; 46 A* 138; 25 Cr. 
L. J. 552; (1924) A-I. R. (A) 494 — 40. 


8. 188—Offence committed outside British 
India—Certificate of Political Officer ‘or -Local 
Government,, necessity of-&Proceedings, whether 
can be continued in absence of certificate. 


‘Where an offence. ha$ been committed "without, 
and beyond the limits of British India by a native. 
Tndidn eubject of His Majesty it canñot be inquired . 
into in British India in the absence of the certificato 








. . 
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of a Political Agent or the Local Government, as- 
the case may be, as required by section 188 of the 
Criminal Procedure Code but although the inquiry 
in such a case cannot be proceeded with in the 
absence of the sanction required under that sec- 
tion, the proceedings may be continued in the event 
of such sanction being subsequently obtained. 
S ALLIBHOY JivRAJ v. Em@ror, 25 Or. L.J. 620 
i 108 
—— ———— ss. 190 (a), 192 (1)—Report of offence by 
Trying Magistrate, whether complaint—District 
Magistrate, jurisdictign of—Transfer of case for . 
. trial to subordinate Court, See CRIMINAL PROCE- 
DURE Cops, s. 4 (h) ' 595 


——— — 88. 190 (a), 200— Cognisuncee of case dn 
complaint, when taken—Omission to examine com- 
plainant—Irregularity. ` 
Under section 190 (a) of the Criminal Procedure 

Code a Magistrate takes cognisance of a case 

before he examines the complainant under section 

200 of the Code. ' 

The omission to examine a complainant on oath 
under section 200 of the Criminal Procedure Code 
is a mere irregularity covered by section. 437 of the 
Code. M AMBAYARA GOUNDAN, In re 19 L. W. 461; 
(1924) A. I. R. (M.) 587; 25 Cr. L. J. 730 -- 218 


—— —— 8. 190 (b)— "Police report" in: section 190 
(b), meaning of. ` | 
The expression “Police report" in section 190 

(b) of the Criminal Procedure Code, before the 

amendment of the-clause, meant a Police report 

within the meaning of section 170 of the Code 
Under section 190 (b) of the Criminal Procedure 

Code, as amended by Act XVIII of 1923, a Magis- 

trate can take cognisance of an offence upon a 

report made by any Police Officer, but the report ' 

must state ‘facts which constitute the offence. A 

mere assertion that an offence has been committed 

isnot enough. OC NAGENDRA NATH CHAKRABARTY v. 

Emperor, 38 C. L. J. 388; 51 O. 402; (1924) A. I. R. 

(C.) 476; 25 Cr. L. J. 732 ` 220 


s. 190 (C)— Letter to District Magistrate 
conveying information ‘of offence—~District Magis- 


trate, whether entitled to take action, ‘See CRI- ' l 


MINAL PROCEDURE CODE, s. 4 (h) 971 


$, 193. (2), interpretation of. 

Section 193 clause (2) of the Criminal Procedure 
Code should be interpreted in a liberal sense. G 
Buyope BEHARI NATH v. Emperor, 50 O. 229, (1923) 
A. I R. (OC) 649; 39 O. L. J. 75; 295 Or. L. J. i2 


s. 193 (2)—Reference under section 193 
— Additional Sessions Judge, jurisdiction of. See 
CRIMINAL PROCEDURE CODE, 8. 123 61 


s. 195—Complaint partially requiring 

. sanetion—Procedure. - i 
No complaint, the institution of which requires 
sanction under, section. 195 of the ‘Code of 
Criminal Procedure, can be entertained unless 
But when a complaint 
combines such a complaint with a complaint which 
does not require sanction, the Court must in- 
vestigate the complaint which does not require 
‘sanction while refysing te investigate jhe coms 
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plaint which requires it. A Tarsu BEG v. MUHAM- 
MAD Yar Kuan, 21 A.L. 
296; 25 Cr. L, J. 688 ` 
————— s. 195— False 
Complaint in Court—Prosecution under sec- 
tion 182, Penal CGode—Sanction, whether neces- 
sary. See PENAL Cope, s. -182 217 


-——s. 195—-Giving false information to Police 
—Complaint in writing, absence of—lIrregularity. 
See CRIMINAL Prodkpure Cope, s. 45 620 


—— 3 — 8, 195, as amended by Act XVIII of 


1923—Sanction to prosegute granted before 
amendment—Revocation—High Court, power.of. 
Act XVIII of 1923 which amended the Code 
of"Oriminal Procedure has abolished the proce- 
dure of.obtaining sanction and has substituted 
for it a complaint in writing by the Court itself 
or by the Court to which that Court is sub- 


ordinate, and the -procedure prescribed by the: 


new Act must be adopted for all prosecutions 
launched after the Act came into force. 

A sanction for prosecution granted before the 
amendment came. into force cannot be revoked 


by the High Court after the coming into force of the. 


new Act; M SESHA AXYAR v. PUBLIC Prosecutor, 19 
L. W.463; 34 M. L. T. 353; (1924) A. I. R. (M.) 585; 
25 Or. L. J. 702 190 
ss: 195,. 203, 439—Penal Code (Act 

XLV of 1860), ss. 182, 211— Complaint, dismissal 

of—Complainant, examination of, absence of— 
' Sanction to prosecute complainant, legality of— 





Revision—High Court, whether can question lega-. 


lity of dismissal of complaint. 
Where there has been no legal disposal of a 
complaint, no ‘sanction to prosecute the com- 


plainant on the footing that it is a false complaint: 


should be granted. ! 
Where a complaint is dismissed under section 
203 of the Oriminal Procedure Code, without 


examining the complainant, the latter cannot be: 


prosecuted for offences under, sections 182 and 
211 of the Penal Code, with reference to the 
subject-matter of the complaint. 
‘On an application in revision 
an order granting sanction to prosecute a com- 


plainant for offences under sections 182 and “211 


of the Penal Code, the High Court has jurisdic-. 


tion to hold that the order dismissing the com- 
plaint was wrongly made. 
GnEoTADKI, In re, 26 Bom. L. R. 183; 48 B. 360; 
(1924) A. I. R. (B) 321; 25 Cr. L. J. 960 ^ 608 


—— —— ss. 195, 439, 476, 476B—Complaint 
of offence—Appeal—Order withdrawing eom- 
plaint—Appeal, whether — lies--Revition—Hü igh 
Court, interferente by. . . 

No appeal lies under the provisions of the 

Criminal Procedure Code against an order made 

under: section 476B:- of the Code, by a Court to 


which the Court making the complaint is sub- 


ordinate. . 


The question whether a complaint should be’ 


made under section 476, Criminal Procedure Code, 
is almost invariably a matter of discretion, and 
if the Trial Court or a Court to which it is 
gubordinate thinks that no complaint should be 
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J. 915; (1924) A. L R. (A). 
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information to Police— . 


for setting aside ` 
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made, it sis not desirable that the High Court 
should interfere with the order in revision. , 
Section 439 of the Criminal Procedure Code as 
amended in 1923, makes,no mention of section 
195 of the Code, which was referred to in sec- 
tion 439 before the Code was amended. B Soma- 
BHAI VALLAVBHAI V. ADITBHAI PaAnsHorTAM, 26 Bom. 
.L. R. 289; 48 B. 401; (1924) A. I. R. (B.) 347; 25 
Cr. L. J. 1123 947 


ss. 195, 537—Sanction to prosecute— 
Particulars, absence of, effect of—Sanction, 
absence of—Irregularity—Conviction, legality of. 
Section 195 (4) of the Criminal Procedure Code 
provides that the sanction referred to in that 
section may be expressed in general terms, and 
need not name the dccused person; but that it 
shall, so far as practicable, speeify the Court or 
other place in which, and the occasion in which, 
the offence was committed. A “sanction under 
section 195 which omits to specify the particulars 
required by sub-section (4) of the section is bad: 
in law and a conviction based pn such sanction is 
liable to be set aside in revision by the High Court, 
The absence of the sanction required by sec- 
tion .195 of the Criminal Procedure Code, is not a 
defect which can be cured by the provisions of 
section 537 of the ‘Criminal Procedure” Code. 
L Jaswant SINGH v. EMPEROR, 25 Or. L. J. 721 209 


s. 200—-Omission to examine com- 
plainant—hregularity. See ÜRIMINAL PROCEDURE 
Cope, s. 190 (a) E: 218 


- $. 203— Complaint, dismissal of—Com- 
plainant, examination of, absence of. See Cnr- 
MINAL PREOEDURE CODE, 8. 195 . 608 


s. 203—Complaint, dismissal of, on 

Police report, legality of. : M 
A complaint cannot be rejected on a Police re- 
port without the complainant being given an oppor- 
tunity to produce his witnesses. A BaknsHI v, 

EwPzROR, 21 A. E. J. 805; 46 A. 43; (1924) A. I R. 
(A) 187; 25 Cx. L. J.- 729 à 217 


—— —— s. 203— Complaint pending before Magis- 
trate sent to District Magistrate for transfer toe 
some other Court—District Magistrate's jurisdic- 
tion to dismiss complaint. 

- If a complaint pending before a Magistrate is 

sent to the District Magistrate with a view to the 

latter transferring it to some other Court, the 

District Magistrate is seised of the case and has 

jurisdiction to dismiss the complaint if after 

examining the record he is of opinion that the 
complaint was wholly unfounded. A Govinp 

Prasan SINGH v. Ram Das, 25 Or. L. J. 555 43 


s. 2Q8—Order of committal, when to be 
: passed—Magistrate, duty of--Failure to take 
defence evidence, effect of. 

Section 208 of ‘the Criminal Procedure Code 
requires that the order of committal should not be 
passed till the Magistratehas heard the complain- 
antand taken such evidence as may be produced 
in support,of the prosecutiom or on behalf of the 
aconsed. 

Where, after the evidence for the prosecution 
‘was heard in a case and the statements of thg 
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accused pérsons were taken down, the Magistrate 
framed a*charge without asking them whether they 


had any evidence ‘to produce, and rejected an . 


application made on tleir behalf asking that 


- certain witnesses should be summoned : 


. Held, (1) that it was obligatory on the Magistrate 
to'record such evidence as the. accused wanted to 
produce ; ` i 

(2) that since he failed to. discharge the duty 
imposed on him by law, the order of committal was 
bad dnd ought to be set aside. . A Jaswant SINGH 
v. EMPEROR, 21 A. L. J. 911; 46 A. 137; (1924) A. L 
R. (A) 317; 25 Or. L. J. 624 112 
——— — S, 209=-Case triable by Court of Session 

—Inquiry by Magistrate--Jurisdiction of Magis- 
. rate—Discharge. .. : 

A Magistrate holding a preliminary enquiry 
into.a case triable by-a Court of Session does 
not éxceed his jurisdiction if he examines the 
credibility of testimony, and should not commit 


a person for tial inthe Sessions Court if he is. 


of opinion. that nogwithstanding direct ‘evidence 
the case-is impróbable and the evidence unreliable. 
‘Pat Munsat Manner v. Karu MANDER, 25 Or. L: J. 
1089 i 913 
———=$, 209—-Case triable by Sessions Court— 

. Inquiry by Magistrate+Prinia facie case, absence 

«of — Procedure— Magistrate, duty of. 

„lf a Magistrate holding an inquiry into a case 
triable by a Court of Session is satisfied that 
the charge is without foundation and that there are 
no sufficient grounds for committing thé accused 
person for trial, he is entitled and it is his 
duty, to‘discharge-Him. A GANPAT Lat v. EMPEROR, 
92 A. L. J. 411; 10 O. & A. L. R. 551;.25 Cr. LJ. 
195; 46 A..537 . 315 


.88. 215, 231—Charge, alteration in— 
-.Prócedure—Accused. not allowed to re-examine 
: witnesses—Coinmitment to Sessions, legality of. 
‘Where an alteration is made in a charge by a 


. Magistrate “at a late stage of the ‘trial and the 


‘ 


accused is committed to the ‘Sessions without 
being-given an -opportunity of re-examining the 
witnesses for the prosecution and producing his 
defence in regard to the dlteration in the charge 
the procedure adopted is ‘illegal and is likely to 
prejudice the-accused in his-trial before the Court 


of Session, and the commitment ‘is, therefore, liable ` 


to be quashed. A Moman Lav v. EMPEROR, 22^ À. 
L. J.:239; 25 Cr. L.J. 798 318 
————— 85, 293, 225, 256,257, 842, 537— 
! sOharge, defective, effect of—Trial de novo, 
. when justified—Re-trial from what stage to be 
. ordered—Charge- framed after close of prosecu- 
tion case—Wiinesses re-called for cross*exumina- 
tion—Accused not examined—TYial, whether 
"witiated. . 7 4 
| Sections 225 and 537 ‘of the Criminal Procedure 
Code cüfeasny omission in a Charge there might 
be of ‘the particulars required. by séction 223 of 
the Code. ^". ` i : 
- Wlien mo charge has . beén framed or a defective 
dne has been framed, there is no justification for 
ordering a trial. de novo but the trial should pro- 
ceeds from the étage at ‘which “the illegality oc- 


. barred, 
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Section 537 (a) of the Criminal Procedure Code 
does not apply to cases ;of the disregard or 
disobedience of the whole of some mandatory ' 
provision of the Code, butapplies only to cases 
of failure to comply with some part of-sueh a provi- 
a in the course of a general compliance with the 
whole. $i : 


If a Court trying an®accuséd person. entirely 
fails to question him generaly on the case after 
the witnesses for the prosecution have been gxa- 
mined and before. he -is called on for his defence, 
the trial from that point onwards, and not the 
entire trial, is improper. or illegal “and the 
error cannot be condoned under section 537 of the 
Criminal Procedure Code. but miust be corréctedsin 
a fresh trial, beginning from the point at which 
the error was made, 

-Section 256 of the Criminal Procedure Code is 

concerned only with casesin which the charge 
is framed before all the witnesses for the .pro- 
secution have been examined-in-chief, dnd section 
257 ofthe Code refers to a stage when the -pro- 
secution closes its case after examining all. its 
witnesses, . 
-A trialis not'vitiated ifan aceused is not fur- 
ther examined under section 342 of the Oriminal 
Procedure Code after the witnesses are further. 
cross-examined under section 257 of the, Criminal 
Procedure Code after the charge is framed at the 
close of the entire -prosecution evidence. 
GANGADHAR v. BHANGI Sao, 25 Cr. L. J. 1152 


— ——- 8,:224—Charge under s. 302, Penal Code 
—Whether s. 34, Penal-Code, should be mentioned. 
See CRIMINAL PROCEDURE CODE, s. 297 - -353 


—_—— s, 226—‘“Imperfect,” meaning of— 
Charge, alteration of—Spy, evidence 6f-—Corrobo- 
Tation. j TE 
A Judge's power to alter a charge after commit- 

ment is limited by section 226 of the ' Oriminal 

Procedure Code to imperfect or erronéous'clhiáitgés. 

` The word “imperfect” implies défect in forin, 

The evidence- of a spy. réquires corroboration 
to practically the’ same extent as thdt of an 
accomplice, O Surat BAHADUR v. ESiPEROR, 25 Or. 

Ta. J. 1162, 8 


976 


986 


-——— s. 232— Penal Code (Act XLV of 1860), 
- gs. 141—Unlawful assembly—Common object, 
. finding as to, different from that stated in charge 
. —Conviction, legality of. < 
A conviction for an offénce involving . the 
mémbership of an unlawful désembly is ńót vitiated 
by the fact‘that the finding of the Appellate Court 
as. fo the” common ‘object of the dssémbly ie 
slightly different from the'corimon object ‘stated 
in the chdrge, where the dééused knew- exactly 
what the case agdinst them was. ‘N-Hasan- Broa 
v. Emperor, 19 N. L. R. 154; (1924) A.L R. (N.) 49; 
25-Cr. L. J. 657 ; E 00. 145 
— —— sS. £33-— Charges, joinder of—Offéicés 
distinct and separate—J oint trial, whéthér legal 
. Non-compliance with the -provisions-‘of ‘section 
233 of the Code of Criminal Procédure is not niére- 
ly an irregularity but dn illegality and vitiáte8 the 
whole trial, MU: 


NG 
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Where tivo offences are quite distinct and sepa- 
rate and there is also an interval of time between 

. their commission, they cannot be said toform the 
same transaction and a joint trial in respect of 
them is illegal. A SHAFI v. EMPEROR, 21 A. L. J. 
859; (19245 A. I. R. (A.) 211; 25 Or. L. J. 964 612 


————-$. 233—Cross-cases—Joint trial—Pro- 
secution evidence in one case treated as defence 
evidence in other—MiSoinder—Illegality. 

In two eross-easag arising out of a riot although 
twọ separate records were prepared, in reality only 


one joint trial was held and the prosecution evi~. 


dence in each, cass was tregted as the defence evi- 
dence in the other: 

Held, that the procedure adopted was illegal and 
t trials were bad and must be set aside. L 
MUHAMMAD v. IIMPEROR, 25 Or. L. J. 551 39 


—— ———— $$. 234, 403— Penal Code (Act XLV of 
1860), s. 4ll--Receiving or retaining stolen pro- 
perty—Several parcels, charge relating to—Pro- 
cedure—Stolen property, whether can be restored 

. ta owner by anybody except Court. 
, Where no evidence, one way or the other, 
exists as to whether receipt of various parcels 
of stolen property by an accused person took 
place at the same or different dates, no pre- 
sumption can be drawn or assumption made as 
against the accused either that the offence of 
retention by the Receiver constitutes: one or 
more than one connected transaction.’ The 
prosecution cannot base its case or justify its 
procedure upon any presumption or assumption 
operating against an accused unless such pre- 
sumption or assumption is grounded upon 
evidence. 

In answer toa charge under section 411 of the 
Penal Code, relating to several parcels of prop- 
erty, an accused person may plead either that 
his retention of the various parcels of stolen goods 
was one transaction in which case he can only be 
tried once under section 403 of the Criminal 
Procedure Code; or that such retention constituted 
aset of disconnected separate offences in which 
case he can, at. one trial, be charged only in 
respect of three parcels, under section 234 of the 
Criminal Procedure Code. But he cannot plead 

“both. If he contends that his retentions were 
"one transaction he can be charged at one. trial 
with retention of the whole of the stolen property 
bunched and listed together: whereas if he pleads 
that the retentions were all distinct and separate 
offences, separate trials could be held in respect 
of each parcel of stolen property. 

When the date or dates at which the various 

` parcels of goods were received are not known to 
the prosecution, the date is not material in 
dealing with chargés of retention upon which the 
` prosecution is thrown back: and the prosecution, 
therefore, has to get on as well asitcan without 
a date of reception. As no date of reception is 
known or can be proved the prosgcution is con- 
fronted with the difficulty that no presumption or 
assumption can be drawn against the accused; 
either that his retentions of the several parcels of 
: stolen property constituted one transaction and 
‘that, therefore, he could be tried in respect of the 
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whole property at one trial or that his retention 
were 'cofnposed of separate and distinct offences 


‘each offence relating to.a particular parcel of 


Stolen property. 


If the prosecution frames a charge on the 


` presumption that the retentions constituted a set 


of independent offences, it must inclüde only three 
parcels in respect of which the charge is made 
and the prosecution may then be met with the 
plea that these retentions in fact constituted one 
transaction and one offence; in which case the 
charge could be amended accordingly and the 
whole of the stolen property included in one 
single charge and the accused tried at one single 
trial. Similarly, if the prosecution chooses to 
prosecute on several separate charges in several 
Separate proceedings, directly one case is con- 
cluded and the accused is conyicted or acquitted, 
the plea will at once be put forward that the 
aceused can take the benefit ofethe provisions of 
section 403 of the Criminal Procedure Code on 


-the ground that the retentions constituted , a 
‘single transaction and a single offence; and no 


presumption or assumption *o the contrary can 
be raised as against the accused. 1t is obvious, 
therefore, that the only safe course to adopt, in 
cases of this character where no date of reception 
is known or ean be proved by the prosecution, is 
to take advantage of the first course indicated. 

lf property is found in the possession of an 
individual which is alleged to be stolen property 
and if a charge embodying three parcels of such 
Stolen property is preferred against the retainer 
and the retainer is convicted or acquitted it by 


: no means permits him to maintain possession of 
‘ other property found 


in his possession which 
persons other than he claim as their own; and, 
although it may be that he cannot, in respect of 
that other property, be further criminally proceeded 
against, the rightful owners have a civil claim for 
recovery which can be enforced in a simple 
manner. 

There is no warrant for handing overby any 


` authority, other than through the medium of a 


Court, property not included in the criminal 


"proceedings to persons who allege that such pyo- 


perty has been stolen from them and is in tho 
wrongful possession of the party in whose 
possession it has been found. Pat Eurrznon v, 
BrsmaAN SINGH, (1924) Pat, 126; 5 P.L. T. 319; 2 
P. L. R. 131 Cr.; 3 Pat. 503; 25 Cr. L. J. 738 226 


— ———- $8. 235, 239—-Abduction of married 
woman by several persons—Her subsequent con- 
cealment by them with another—Joint trial of 
all, whether legal. 


On the 25th June, 1922, N., a married woman, was 
abducted bf four persons and kept at several places, 
On the 7th July, they took her to the ghat of one K. 
and kept her ina boat. K. was requested by the four 
abductors to make N. a prostitute. The boat was 
taken to the other side of the river when it was 
met by another man” who took N. to his house. 
Subsequently she was rescued by her husband and 
filed a petition of complaints 


.* Held, (1) that inasmuch as the offence of abduc- 


tion was a continuing offence, the four abductors 
: 2 


e * 
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and X. could be tried together in respect of offences 
committed onthe 7th July, 1922, and on all sub- 
sequent dates thereafter ; 

(2) that even in respect of the occurrences before 
‘the 7th July, 1922, the j8int trial of the accused: 
was not illegal, having regard to illustration (b) to 
section 239 of the Criminal Procedure Code , 
C Kusuat MALIK v. Emreror, 50 C. 1004; (1924) A. 
I. R. (O.) 389; 25 Or. L. J. 1082 906 


(—— $8, 235, 239—Joinder of charges— 
Several: persons defrauded by different accused 
on different occasions—Same transaction, -what 
amounts to—Joint trial, legality of. 

Though community of purpose and design and 

continuity of action are essential elements in 

. determining whether or not a number of acts 

were so connected together as to form part. of 

the same transactfon, yet to constitute community 
of purpose the mere existence of some general 
purpose or design is not suflicient, the purpose 
in view must be something particular and de- 
finite. ) 
each act is a completed act in itself and the 
original design is accomplished so far as that act 

is concerned. A 

. "The accused held out.to various people at. 

. different times inducements of employment at 

handsome wages in a foreign country and defrauded 

them of large sums of money. They were 
jointly tried at one trial in respect of several of 
these frauds : 

Held, that each  of' the frauds was an 
offence complete in itself and that they could not 
be said to form part of one transaction and the 
joint trial was, therefore. illegal. L Nanak CHAND 
v. EMPEROR, 25 Cr. L. J. 1020 796 


———— 88. 236, 255, 271— Charge, explanation 
of—Duty of Judge—Alternative charges. 
Where a charge is at all complicated it is the 
: duty of the Judge, even though Counsel may be 
engaged, to clear the ground and to be.quite sure 
' that each accused or his Counsel clearly under- 
: stands what case he has to meet. 
Alternative charges may be properly run against 
&n accused person on the same set of facts, but 
- alternative charges which include offences which 
do not arise out of the same set of facts ds those 
with which they.are linked, even though tried in 
the same proceedings, ought to be made clear to the 
accused before the trial and clearly dealt with in 
the Judge’s final decision. A Jopua SINGH v. 
Enrperor, (1923) A. I. R. (AJ) 285; 25° Cr. L. J. 592 


80 
s. 237—Cognate offence—Alteration of 
finding, whether permissible. See PEx4L CODE, 
` 8.297 | -. 4 
————- S, 237-— Penal Code (Act xiv of 1860), 
ss. 147, 160, 828-- Charge of hurt and rioting—Con- 

viction for affray, whether justified. ; 
JA charge under sections 147and 323, Penal Code 
: cannot be altered into one ugder section 160, Penal- 
Code without a proper charge being framed and 
- the accused tried again on the latter charge. M 
"MABANKALU SnpERAMULU, In vé, (1923) M. W. N. 
814; 18 L. W. 741; 46 M. L. J. 120; 47 M. 61; (1924) 
A L R (M.) 375; 25 Or. L.J. 994. n 42 

a e 
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-$,238—Charge of .offence—Conviction 
for abetment, legality of. 


Where a. man is charged with an'offenco and 
is convicted of abetment thereof, without being 
charged with abetment, the conviction’ and sen- 
tence must be annulled and a ré-trial ordered. B 
EMPEROR v. Racuya Naeya, 26 Bom. L. R. 323; (1924) 
A. I. R. (B) 432; 25 Cr. fa. J. 1135 959 


-— $, 238, sub-s, 2—Panal Code (Act XLV 
of 1860), ss. 426, 452—Accused charged weder 
one section and convicted under another—Pro- 
cedure, whether legal. . 





Where a person is originally charged with an 
offence under section 452 of the Penal Code but 
the facts proved establish a case under section 
426 of the Code, a conviction under the latter 
section is justified by the provisions of section 
238, sub-section (2) of the Code of Criminal .Pro- 
cedure. O Munnay Mirza v. Emperor, 25 Cr. L. J. 
1087 : 3 911 


ss, 239, 439, 537.-Joint trial— 
Offences, separate-—Misjoinder—Revision—Preju- 
dice—lllegality. — . : bi 
Two accused ‘persons were tried jointly for an 


offence under section 411 of the. Penal Code. 
During the trial it was discovered that the first 


‘accused had received the stolen property and had 


some time afterwards sold it .to the second 
accused: | : 


- Held, that the acts with which the accused 
were charged did not form part of the same 
transaction and the joint trial of the accused 
was, therefore, illegal. ; . 


Where a joint trial is bad, it is open to an 
accused -person who has been convicted at such 
trial, to take.the point of misjoinder in revision, 
even if it was not taken before in either of the 
Courts below, and there is no obligation on him 
to prove prejudice. In such a case the trial is . 
had and no question of prejudice arises. C Dar- 
Suku Roy AGARWALA v. EMrEROR, 20 Or. L.J dd 


s. 243—Plea of guilty, what is. See 
Prenat CODE, s. 283 195 


— — — ss. 247, 423 (a), 489—Acquittal with- 
out jurisdiction—High . Court, whether will 
interfere—Further enquiry when can be made, 


The High Court will not ordinarily interfer in 
revision in the case of an acquittal, since the 


. Local Government can appeal, but this rule does 


not properly apply to. an acquittal under section 
247, Criminal Procedure Code, and in any case 


.the rule will not prevent interference by that 


Court when the acquittal is the result of an 
improper clutching at jurisdiction. 


Obiter—Amacquittal of an offence arising out 
of certain facts under a wrong section will prevent 
a further enquiry into any offence based on the 
same facts until that acquittal is set aside. O 
Ram NrpH v. RAM Saran, 26 O. O. 282; (1924) A. IL ' 
R. (0) 64; 25 Or, L. J. 794 ; 314 
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ss, 248, 345—Withdrawal and compro- 
mise, distinction between—Withdrawal as against 
one of several accused, whether permissible. 

Per Le-Rossignol, J.—There is nothing in section 
248 of the Criminal Procedure Code which in- 
volves a withdrawal of the whole complaint merely 
because the complaint is withdrawn as against 
. one of the accused. . 





Whenever a complaint is withdrawn under sec-' 


_tion 248 of the Cffminal Procedure Code, itis a 
gifestion of fact whether it is withdrawn as a whole 
or in part. "e 

Per Raoof, J.—Whetheif a petitión is one for 

compromise or withdrawal isto be judged from 
the fact whether the accused consented to it or 
not. ] 

The compounding of an offence signifies that 

the person against whom the offence has been 

committed has received some. gratification to act 
as an inducement for his desiring to abstain from 
prosecution. 

A lawful composition may be effected within the 
scope of section 345 of the Criminal Procedure 
Code for any consideration or gratification. It is 
not necessary that the consideration should be of 
& monetary character. 


the parties settling their differences. 

À petition asking for leave to withdraw the 
case as against one of the accused on the ground 
that the latter has apologised to the complainant is 
in effect a petition of compromise under section 
345 of the Criminal Procedure Code. j 

Per Harrison, J.—The withdrawal of a case is by 
no means the same as compounding an offence, for 
cases can be compounded which cannot be with- 

drawn. and vice versa, 

' However numerous may be the offenders or the 
offences alleged to have been committed, the com- 
plaint is one, and section 248 of the Criminal Pro- 
cedure Code does not contemplate a partial with- 
drawal of the complaint ora withdrawal against 
one of several alleged offenders, in spite of the 
fact that complainant may compound with one of 
the accused and so automatically bring about his 
acquittal while continuing his case as against the 
remainder. L, ANANTIA v. EMPEROR, 5 L. 239; 25 Cr, 
L. J. 629; (1924) A. I. R. (L.) 595 117 


———— S$. 280— Compensation, award of—Powers 
of Appellate Court. 


‘lt is only the Trying Magistrate who, if he dis- 
charges or acquits the accused, can order the com- 
plainant to pay compensation to the accused. The 
Appellate Court has no jurisdiction? to proceed 
under section 250 of the Criminal Procedure Code 
and award compensation. A CHEDI v. RAM Lat, 21 
A. L. J. 834; 9 O. & A. L. R. 1056; 46 A. 80; (1924) 
A.L R. (A) 224; 25 Or. L. J. 907 615 


— ——- 8, 253 (2)—Discharge of accused —Dis- 
charge before date of hearing-—Jurisdiction. 

A Magistrate has power under section 253 (2) of 
the Criminal Procedure Code to discharge an 
accused even before the date fixed for the hearing 
of the case, if upon the materials then. before him 
he ig satisfied that the offence glleged could not 
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is that there should be some arrangement between, 
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possibly be sustained against him. Pat Watson 
v. METCALER, 25 Cr. L. J. 696 . 184 
s, 254 — Commitment to Sessions, when to 

be made. » 

A Magistrate who is competent to try a case 
should not commit it to Sessions unless he con- 
siders that he cannot pass an adequate sentence. 
The mere fact that the Magistrate was a witness of 
the identification proceedings is not a sufficient 
reason for commitment. A EMPEROR v. RAM JATAN, 
91 A.L.J. 420; (1924) A. L R. (A) 185; 25 Or. 
L. J. 665 ` 153 


—- 8, 255—Charge, explanation of—Duty 
of Judge—Alternative charges. See CRIMINAL 
Procepure Cope, s. 236 80 


—-—-—— $. 256— Cross-examitation of prosecu- 
tion witnesses after charge. Expenses of wit- 
nesses—Accused, whether ean be asked to pay-- 
Government, when bound to pay. See OnruINAL 
Procepture CODE, s. 544 . 448 


ss, 256, 257—Charge framed after 
close of prosecution case—Witnesses re-called for 
cross-examination—Accused not examined- - 
Trial, whether vitiated. See CRIMINAL PROCE- 
DURE Copz, s. 223 976 


———— $8. 260, 263— Penal Code (Act XLV of 
1860), s. 411, offence under—Summary trial— 
Statement as to value of property—Magistrate, 
duty of. ý ms 
Before a Magistrate can assume jurisdiction to 

try an offence under section 411, Penal Oode, in a 

summary form, he has to satisfy himself that the 

property in respect of which he is trying the 
accused is less than Rs. 50 in value and must record 
the fact in the form prescribed in section 263 of 
the Criminal Proeedure Code. Where there is no 
such reference in the record of the case, the convic- 
tion cannot stand. Pat Bris NANDAN v. LiMPEROR, 
(1922) A. I. R. (Pat) 227, 25 Or. L. J. 945 35 


ss. 263 (h), 370, 537—Judgment of 
Honorary Magistrate—Omission to record reasons 
—Irregularity, if curable. é 
Under section 263 (k) of the Criminal Pro- 
cedure Code, Honorary Magistrates are bound to 
record in their judgment reasons for conviction. 
In cases where imprisonment is inflicted, section 
370 also imposes on them as Presidency Magis- 
trates the same obligation. The omission to do £o 
is, however, an irregularity which would be 
cured by section 537 where no prejudice has been 
caused to the accused. M THURNAN, In re, 20 L. 
W. 330; 25 Ci. L. J. 1081; (1924) A. I. R. UN 


. 

$. 271— Charge, explanation of— Duty 
of Judge—Alternative charges. See CRIMINAL 
PROCEDURE CODE, s. 236 80 


Ss. 288—Sigtements before Committing 
Magistrate, admissibility of—Governing principle 
~—-Probative value—Conviction, whether legal. 

e Once & Court has admitted, on behalf of the 
prosecution, evidence under section 288, Criminal 
Procedure Codé, the depositions so admitted’ are 
just as much svidence for the prosecution in the 
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case as the depositions recorded for the prosecu- 
tion in the Sessions Court.. There is nothing in 
section 288, which indicates that there.is any 
«difference in the probative value of the former 
when-compared with the latter. 
. In admitting in evidence under section 288 of the 
Criminal Procedure Code the depositions given in 
the Committing Court, the principle to be observed 
is that where witnesses are so careless of the truth 
as to abandon readily on oath what they had pre- 
viously sworn on oath, their statements on any point 
Should not be accepted without great caution and 
Sound judicial reasons. 
-> Where witnesses have retracted in the Sessions 
Court their statements before the Committing 
Court, the proper test is, are there reasonable 
grounds sufficient $o satisfy a judicial mind for 
holding that the former statements are false and 
the latter true. Suth grounds might be corrobora- 
_tion by other witnesses but need not necessarily 
be, so. Each casegnust rest on its own evidence. 
- Unless the Sessiogs Court is satisfied that 
‘there are judicial grounds for holding that the 
retraction in the Sessions Court is false testimony 
aud that the statements in the Committing Court 
are true testimony it ought not to admit on 
behalf ofthe prosecution these. latter statements 
ee section 288 of the Criminal Procedure Code 
at all. 
A riot having taken place, both sides were 


challaned, the accused inone case being mostly. 


prosecution witnesses in the other. The witnesses 
in both the cases partly resiled in the Sessions 
Court from their statements made before the 
Committing Magistrate. and expressed their in- 
ability to identify any of the accused. The Sessions 
Judge, therefore, admitted in evidence the state- 
ments of these witnesses made before the Com- 
mitting Magistrate and convicted the accused on 
' the basis of these statements : * 
Held, that the Sessions Judge was perfectly 
justified in relying 'on these “statements under 
“Section 288, Criminal Procedure Code, and that 
the conviction was not bad in law. M BACHALA 
Pada Somypu, In re, 15 L. W. 705; 45 M. L.J. 
602; 33 M. L; T. 159; 47 M. 232; (1924) A. I. R. 
(M.) 379; 25 Or. L. J. 715 - 203 
- „S. 297—Charge to Jury—Omission to 
` give elaborate definition of offence—Misdirection. 
An omission on the part of a Magistrate to 
give the Jury a detailed definition of the 
_ offence charged,-does not amount to a misdirection 
of the charge so as to justify “a reversal of ‘the 
verdict when it is clear that the nature of the 
offence had been described in detail to tke Jury 
and its constituent factors fully. understood by 
them. O JINDAR SINGH v. Emperor, 10 O. & A. 
L, R. 794; 25 Cr. L. J. 1032 808 


i ss. 297, 342, 224 —Charge under s, 802, 
` Penal Code—Whether s. 34, Penal Code, should 
be-mentioned—Charge to Jury—Misdirection— 
Non-direction—Summing-up—Duty of Judge— 
-r Statement of accused*under s. $42, object*of. 
Per Mookerjee, and. Ghose, JJ.—Every summing- 
up, must be regarded in the light of the conduct of 
the trial and the questions whiéh have been 
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raised by the Counsel for the prosecution and for 
the defence respectively, x ; 

It is.no misdirection not to tell the Jury every- 
thing whieh might have been told them; there is 
no misdirection unless the Judge has told them 
something wrong, or unless what has been told them 
would make wrong that which he has left them to 
understand. .Non-directiom merely is not mis- . 
direction, and those who allege misdirection must - 
show -that something wrong Was said or that 
something was said which would make wrong tlfat 
which was left to be understood. 
© Per Mookerjee, J -~A®non-direction, when it con- ` 
sists in an omission to put the material facts or 
to put the defence to the Jury, is sufficient to caugt 
the Court to quash conviction, if the Court comes 
to the conclusion that it is reasonably probable 
that the verdict of the Jury was affected thereby. 
. A misdirection includes erroneous direction or 
non-direction as also erroneous reception or 
exclusion of evidence. | 
: It is not fair to criticise every line and . letter 
of a summing-up which has been delivered by a 
Judge in trying a cdse. A charge to the Jury 
must be read asa whole; the substantial question 


~is whether the evidence for the prosecution and the 
case for the defence were fairly summed-up.. | 


‘The mere fact that Counsel for the accused 
has failed to present to the Courta particular 
aspect of the. case, cannot justify. an omission, on 
the part of the Judge, to draw the attention of 
the Jury to what appears to be a possible answer 
to the charge against the accused even on the 
prosecution evidence; it is the duty ofthe Judge 
to draw the attention. of the Jury to such 
possible view of the case, on the evidence, 
notwithstanding that it may have escaped the 
Counsel for the accused; in other words, the line 
of defence adopted by the Counsel does not relieve 
the Judge of: his duty. But.the duty which is 
thus imposed on the Judge can be discharged 
only with reference to the evidence adduced at 
the trial. A 

A statement made by the accused under section 
342, Criminal Procedure Code,is not made on 
oath and cannot -be tested by cross-examination, 
The accused is offered an opportunity to explain 
any circumstances appearing in the evidence 
against him on the principle that though the 
proof of the case against the prisonér must 
depend for its support, not upon the explanation 
on the part of the prisoner: but upon tbe 
positive, affirmative evidence of his guilt given 
by the Crown, yet if he is involved by such 
evidence in æ state of considerable suspicion, he 
is called “upon, for His own sake and for his 
own safety, to state and elucidate the circum- 
stances, whatever.they may be, which might 
reconcile such suspicious appearances with perfect 
innocence. The statement of the accused cannot 
be placed on 4 higher level than this and the , 
Court and the Jury are expressly left ‘free to 
draw such inference from the refusal of the 
accused to answer or from the answers he -gives 
as they. think just. T8 

A grave omission to direct the Jury on a 
cardinal matter in the case cannot he made 
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good merely by Counsel's calling attention to 
wit at the termination of the summing-up; it is 
one thing to indicate agreement with a sub- 
‘mission made by Counsel; it is another to direct 
the Jury effectively. ~ 
-A grave defect in the conduct of the defence 
case, caused by' defective cross-examination by 
the Counsel for defence, cannot be remedied 
except by a re-trial, ifeuch re-trial is permissible 
under-the law.  , Wo ue à 
Per Richardson, J—A defence made by or for 
an accused, or apparent on the evidence for 
the prosecution should befairly presented to. the 
Jury, as every party to a trial by Jury has a 
legal and constitutional right to have the case, 
“which. he has made, either in pursuit or in defence, 
fairly submitted to the consideration of that tribu- 
nal. TA 
IH a defence is substantially put to the Jury, a 
mere omission to refer to this or that circum- 
stance or suggestion is not non-direction which 
amounts to misdirection. It is not'the- function of 
the Judge to repeat to the Jury every argument or 
suggestion urged by the Counsel forthe accused. 
Per Ghose, J.—Putting the accused’s cass to 
the Jury cannot possibly mean putting to the 
Jury 
Counsel for the defence. A charge to the Jury 
must be read as a whole and also in the light 
of the questions raised by Counsel during ihe 
conduct of the trial. OC EMPEROR v. BARENDRA 
Kumar Guose, 38 C. L. J. 411; 28 C. W. N. 170; 
(1924) A. I. R. (O.) 257; 25 Cr. L. J. 817 353 
—L—— ss. 297, 537—Trial by Jury—Judge's 
chargé—"Laying down law by which Jury are 
to be guided," meaning of—Failure to do so, 
effect of. 


In a trial for dacoity under section 395 of the. 


Penal Code, the Sessions Judge in his charge to 
.the Jury made the following observation : t 

“The nature of the charge is no doubt- familiar 
to youall It must be proved that there was 
robbery committed by five peopleor more and 
also that each of the accused took part in that 
robbery." : 

' The Jury having given a unanimous verdict 
of guilty, the accused were convicted by the 
Sessions Judge and appealed against the order : 

Held, (1) that the observation of the Sessions 
Judge did not in any sense amount to "laying 
.down the law by which the Jury are to be 
guided" within the meaning of section 297 of the 

riminal Procedure Code ; ; 

(2) that the omission of the Judge to do so 
was not a mere irregularity whigh could be 
cured by section 537 of the Code, but was a 
failure to comply with an express provision of 

- the law and vitiated the trial. O NAWAB ALI v. 
Emperor, 10 O. & A. L. R. 538; 11 O. L. J. 315; 25 
` Or. L. J. 1129 953 


——— 56, 299, 307—Trial by dury —Disagree- 
ment between Judge and Jury--Reference to 
High Court—High Court, duty of—Verdict, 
unanimous, whento be interfered with. n 
In dealing with a case under section 307 of 

the .Criminal. Procedure Code, the -High Court 
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is first, called upon to consider the entire evi- 
dence. It has then to give due weight to the 
opinion of the Sessions Judge and to the opinion, 
of the Jury and then to acquit or convict tho, 
accused. The opinion of the Sessions Judge, 
however, is his opinion on the merits of tho 
case and does not include his speculations as to 
what external considerations, if any, might have. 
affected the judgment of the Jury. An imputa-, 
tion of this character is not fair to the Jurors 
as they have no opportunity to defend their 
views and to-repudiate the aspersions made against, 
them. The opinion of the Jury signifies the verdict, 
of the Jury The measure of the relative 
weight to be attached to these two factors, 
cannot be crystalised into an inflexible formula. 
The answer must depend upon the cireumstances 
of each case. But the trend, of judicial opinion, 
has been in favour of preference of the 
unanimous verdict of Juries $n whom the duty is 
imposed by section 299 to decide which view 
of the facts is true. The weight to be attach- 
ed to the verdict of thg Jury is, however, 
necessarily diminished when the verdict is not 
unanimous. On: the other hand when the Judge 
accepts the verdict of the Jury as to some of 
the accused and not as to the others, his opinion 
is weakened in a corresponding measure. 

The High Court should not, however, inter- 
fere with a unanimous verdict of the Jury 
unless it can say decidedly that it thinks that 
the verdict is clearly. wrong. Notwithstanding" 
this due weight must be given to the opinion of 
the Sessions Judge as required by Statute. C 
EMPEROR v. DHANANJAY Ray, 38 C. L. J. 384; 51 C. 
347; (1924) A. I. R. (C.) 321; 25 Cr. L. J. 758 246 


— —— $. 307—Sessions trial— Reference to 
High Court—Procedure—Verdict, when to be 
reversed. 


Where &reference is made to the High Court 
under section 307 of the Criminal Procedure Code, 
it is the duty ofthe High Court to consider the 
evidence on the record as it stands, to weigh the 
respective opinions ofthe Sessions Judge and the 
Jury, and then to form its own conclusion. When 
this process has been carried out and the opinions 
ofthe Judge and Jury have been measüred, in the 
result the verdict of the Jury should stand unless 
the evidence and the opinion of the Judge show 
clearly that itis wrong and that in the interests 
of justice it ought to be reversed. CO EMPEROR v. 
JAMALDI FAKIR, 51 C. 160; 28 O. W. N. 536; (1924) 
A. IR. (O0) 701; 25 Cr. L. J. 1000 712 


——--- $, 307--Trial by Jury—Disagreement 
between Judge and Jury—-Reference to High 
Court— High Court, duty of Verdict, unanimous, 
when to be interfered with. See CRIMINAL 
Procrpure Cove, s. 299 246 

s. 307—Trial by Jury—Disagreement 
between Judge and, Jury—RHeference to liigh 
Court—High Court, interference by. | 0. 
In. dealing with a case under section 307 cf 

éhe Crithinal Procedure Code, the High Court, 
which has not had the opportunity to see the 
witnesses, must act with great caution, Ja such 
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'& case the High Court is not justified in, inter- 
fering with the verdict of the Jury merely because 
in its opbiion the evidence would have warranted 
a different verdict. . 

The most careful note*must often fail to con- 
vey the evidence fully in some of its most import- 
ant elements, those for which the open oral 
examination of the witness in presence of prisoner, 
Judge and Jury is so justly prized. It cannot 
give the look or manner of the witness: his hesi- 
tation, his doubts, his variations of language, his 
confidence or precipitancy, his calmness or con- 
sideration, it cannot give the manner of the prisoner, 
. when that has been important, upon the statement 
of anything of particular moment; it is,in short 
er it may be, the dead body of the evidence, 
without its spirit, which is supplied, when given 
openly and orally, y the ear and eye of those 
who receive it. EMPEROR v. AKBAR MOLLA, 38 
©. L. J. 379; 51 C. 871; (1924) A. I R. (O0) 449; 
. 25 Or. L.J, 773 ` 261 


———.s, 307--Trial by Jury—Disagreement 
between Judge ang Jury—Reference to High 
Court—Reflections on Jury—Sessions Judge, duty 
of. ©- 
It is open toa Sessions Judge to disagree with 
the Jury; it is incumbent upon him to- do so if he 
is clearly of opinion that such a course is necessary 
for the ends of justice; but this does not require 
that he should make reflections upon the conduct 
of the Jurors, which are mot supported by the 
evidence on the record. Such reflections are 
unfair to the Jurors as they are made behind their 
backs, without their knowledge and after they have 
finished their labours, apart from the fact that the 
Jurors suffer from the disadvantage that the law 
does not give them an opportunity to state the 
grounds of their opinion. They are unfair to the 
Sessions Judge himself; they detract from the 
value of his opinion asit is impossible to deter- 
mine how far his judgment which the law requires 
him to express on the evidence,may or may not. 
have been affected by speculative considerations of 
* this character. They are. unfair tothe accused, 
“who is entitled to have due weight attached by the 
High Court to the opinion of the Jury as 
expressed in the verdict, without aspersions, 
unverified and unverifiable, against them. They 
are unfair to the High Court, whereon the 
duty is imposed to consider the entire evidence 
and to acquit or convict the accused after giving 
due weight to the opinions of the Sessions Judge 
and the Jury; such opinion of the Sessions Judge 
being his opinion on the merits of the case based 
on the materials placed before him at the trial and 
does not include his speculations as to what *might 
or might not have influenced the Jurors. 

No action can be taken against a Juror unless 
his misconduct has been established by what is 
regarded as evidence in the eye ofthelaw. G 
MAMFRU CHOWDHURY v. EMPEROR, 38 C. l. J. 397; 
51 O. 418; (1924) A. I. R. (0.323; 25 Cr. L. J. 776 

264 

s. 307~—Trial by Jury—Reference ‘toe 
High Court—Acquittal—High Court, interference 
' by—Renal Code (Act XLV. of 1860), se, 876, 511 





. . E 


< INDIAN CASES, 


padat 


Criminal Procedure Code— contd. 


—Attemptéd: rape—Conviction whether can be 


based on statement of woman. i 
Under the provisions of section 307 of the 


Criminal Procedure Code, a High Court has very: 


full powers to re-open all matters in connection 
with a verdict of acquittal ofa Jury with which 
the Sessions Judge has disagreed and which he 
has referred to the Court under the provisions 
of that section. But in dealing with such a case 
the High Court willnotinterfege with a verdict 
of acquittal unless it is perverse and clearly 
and manifestly wrong. í 

In no-cases isit mow difficult to arrive at a 
confident verdict as to whether evidence is false 
or true than in cases in which women allege, 
that they have been outraged or that outrage has 
been attempted upon them. A EMPEROR v. Panna 
Lar, 22 A. L.J 162; 46 A. 265; (1924) A. I. R. 
(A) 411; 25 Cr. L.-J. 981 - 629 


S, 307—Trial with Jury—Disagreement 
between Judge and Jury—Reference to High 
Court--Duty of Court: - . 
When & reference is made to the High Court 

under section 307 of, the Criminal Procedure Code 

the language of the section does not justify any 
undue preference being given to the opinion ofthe 

Jury over-that of the Judge. The High Court 

must weigh both the opinions and consider the 

entire evidence on the record just as it would 
consider in any other criminal matter comiug 
before it for decision. O EHpzror v. RAM CHARAN, 

10 O. & A. L. R. 25; 11 O. L. J. 210; 25 Cr. L. J. 

785; (1924) A. I. R. (O.) 314; 27 O. C. 29 “305 


—— —— s. 307 (3)—Verdict of Jury—Reference 
to High Court. : 

Under section 307 (3) of the Criminal Procedure 
Code the High Court has upon a reference all the 
powers which it may exercise on appeal, and 
subject thereto has to consider the entire evidence 
and, after giving due weight to the opinions of: 
the Sessions Judge and the Jury, to acquit or 
convict the accused of any offence of which the 
Jury could have convicted him upon the charge 
framed and placed before it. CO EMPEROR v. Sristi- 
DHAR MAZUMDAR, 37 ©. L. J. 320; (1923) A. I. R. 
(C.) 97; 25 Cr. L. J. 748 236 


s. 310, analogy of—Evidence Act (I of 
1872), s. 54. See CRIMINAL TRIAL | 106 


— ——— 88. 337, 423—Appellate Court; power 








of, to alter charge or finding into one for graver’ 


offence—-Prejudice to accused—Re-trial—Ap- 
prover—Pardon given in respect of offence ex- 
clusively triable by Court of Session—Admissibili- 
ty of apprbvers evidence in trial for offence 
not so triable. E . 
An Appellate Courtis competent, acting under 
section 423 of the Criminal Procedure Code, to 
&lter'& conviction into one of an offence which is 


graver than the one for which the accused were” 


charged and cenvicted, provided such a course 


does not prejudice the accused, and it is ret - 


necessary to order a re-trial expressly on the 
altered charge. 

The evidence of an approver is admissible where 
the pardon given was in respect of an offence. 


e 
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triable exclusively by a Court of Session with 
. Which the accused were charged, but the offence 
for which the accused are tried and of which they 
are ultimately convicted isnot an offence exclu- 
sively triabie by a Court of Session. A valid 
pardon once given is not affected in any way by 
the subsequent proceedings in the case, S Kauno- 
MAL, v, EMPEROR, 25 Cr, L. da 1057 881 


—— — 8. 339—Canfession made by accused— 
Taon, subsequent, in respect of distinct offence 
—Confession, whether admissible in evidence. 
Accused made a confession wa Magistrate with 

respect to his participation in a certain dacoity. 

* Moye than a month afterwards he was tendered a 
pardon in respect of some other dacoities in which 

he Mad participated and he gave evidence as a 

prosecution witness in the cases arising out of 

these latter dacoities. He was subsequently tried 
in respect of the dacoity with regard to which he 
had made a confession and the confession was -put 

in evidence against him: . 

Held, that there was nothing in section 339 of 
the Criminal Procedure Code which rendered the 
confession inadmissible in evidence against the 
accused. A SARDARA v. EMPEROR, 22 A. L. J. 85; 
46 A. 236; (1924) A. I. R. (A) 220; 25 Cr. L. J. 956 

604 





Statement by signs—Attempt to commit suicide— 
Procedure. 


A deaf and: dumb person was convicted of an 
attempt to commit suicide. He had attempted 
suicide apparently because his brother refused 
to partition the joint lands. He made certain 
signs to signify what took place but it did not 
&ppear how the questions put to him at the trial 
were communieated to him : 

Held, (1) that the justice of the case would be 
met by affirming the conviction and directing that 
he be sentenced to one day's simple imprisonment ; 

(2) that it was not advisable to proceed under 
section 562 of the Criminal Procedure Code asit 
did not appear that the accused would be capable 
of entering into a bond. B EMPEROR v. KHASHABA 
Tanya, 25 Bom. L.R. 43; (1923) A.I. R. (B) 
194; 25 Or. L. J. 660 : : 148 


———— 5, 842— Charge framed after close of 
prosecution case— Witnesses re-called for cross- 
examination-—Accused not examined—Trial, 
whether vitiated. See CRIMINAL PROCEDURE CODE, 
s. 223 976 


S, 34 2— Cross-examánation of qccused. 

Examination of the accused person under 
section 342, Criminal Procedure Code, is only to 
enable the accused to explain any circumstances 
appearing in the evidence against him and not 
to supplement the case of the prosecution against 
him, and not to show that he is guilty, nor to drive 
him to make self-criminatory statements. S Topan- 
pas v. EMPEROR, 25 Cr. L. J. 761. ^ 249 


~ 8. 342—Hazamination of accused, absence 
of—Illegality. 

The. provisions of section 342 of the Criminal 

Procedure Code as to the stage at which the 
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examinatión of an aecused person should take 
place are imperative, and an omission by the 
Court to examine an accused person in accord- 
ance with the provisionseof the section is an 
illegality which vitiates the entire proceedings. L 
Nanak CUHAND v. EMPEROR, 25 Or. L. J. 1020 796 


s. 342—Hzamination of accused —Duty 
of Court—Procedure. 

Under section 342 of the Criminal Procedure 
Code, it is incumbent on the Court to ask the 
accused generally whether he wishes to offer an 
explanation of any portion ofthe evidence which 


-has been given against him, and if the Court 


does so that is a sufficient compliance with the 
provisions of the section. 5 
The section also gives the Court power to put 
specific questions to the accused with regard to 
any portion of the evidence adduced for the 
prosecution, but it is left to the discretion of 
the Court whether it should, after having put, 
the general question, ask specific questions on 
particular points in the evidente. B EMPEROR v. 
NARAYAN SAYANNA, 26 Bom. L. R. 109; (1924) A. I. R. 
(B.) 334; 25 Or. L. J. 1127 951 


s. 342— Examinatiow of accused, what 
-amounts to—Failure to examine accused, effect 





—- 


of. 

jm the witnesses for the prosecution have all 
been examined and cross-examined and before the 
accused is called on for lis. defence, it is com- 
pulsory for the Court under section 342 of the 
Criminal Procedure Code to question the accused 
in such a way as to enable him to explain any 
circumstances which appear in the evidence against 
him. The mere asking the accused as to whether 
he has anything further to say is not a sufficient 
compliance with the second part of the’ section. 
The questions must be framed in such a way as to 
enable the accused to know what he is to explain, 
as to what are the circumstances against him and 
for which an explanation is needed. 

The failure to comply with the provision con- 
tained in the second part of section 342 of tle 
Criminal Procedure Code vitiates a trial. Pate 
BHOKHARI SINGH v. Emperor, (1924) Pat. 198; 5 P. 
L. T. 445; 25 Cr. L. J. 711 199 


s. 342—Examination of accused when to 
be made. : 


It is not a sufficient compliance with the 
provisions of section 342 of the Criminal Pro- 
cedure Code to examine the accused after the 
examination-in-chief of the witnesses for the 
prosecution. ‘The examination of the witnesses 
cannot be held to have been concluded until they 
have also been erdss-examined. C J UMMON CHRISTIAN 
v. Emperor, 50 C. 308; (1923) A. I. R. (C.) 668; 25 
Cr. L. J. 799 319 
—$. SA2— Examination of accused, when 

to be made. . u 

"Thé provisions of section 342, Criminal Pro- 
cequre Cod’, are mandatory And are not merely 
discretionary. They are intended to afford an 
opportunity to ah accuged person of explaiging 
the - circumstances ‘appearing in the evidence 
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against him. Therefore, such opportunify should 
be afforded to him after prosecution have ex- 
amined all their witnesses whom they wish to 
call in support of the prosecution case and 
after the prosecution evidence has been concluded. 
It is. immaterial if such prosecution witnesses 
have ‘been cross-examined or not, or if they are 
re-called after framing of- the charge. If new 
and material matter in support .of- the prosecu- 
tion case is elicited in the cross-examination or 
re-examination ofa prosecution witness, who has 
been examined after the examination of the 
accused, the accused should again be questioned 


. on the case and asked generally to explain the - 


circumstances: If.the prosecution call fresh or 
further evidence after the framing of the charge, 
the section requiges that after the taking of such 
evidence the accused should be examined again. 
_ 8S JHANGLI v, Emperor, 25 Cr. L. J. 662 


nature of—Pefson called on to furnish security, 
whether accusede-Omission to examine after 
. close of prosecution, effect of. See CRIMINAL 

PnoóEpuRE Cops, s. 110. 909. 


-8, 342— Statement - of. accused . under 
section 342, object of. See CRIMINAL PROCEDURE 
Cops, s. 207 353 


-—— —— $8. 342, 245 (1). prov.—Ezamination of 
accused—Court, duty oe 
Section 342 of the Code of Criminal Procedure 

applies to all cases including summons cases, 

de proviso in section 245 (1) of the Code only 
making it unnecessary to examine the accused 


` when he is going to be acquitted. L B Me. Sawn’ 


Kyr v. Ewrznon, (1923) A. T. R. (R.) 135; 25 Cr. L. J. 
ct — 172 


ss. 342, 488— Proceedings for mainten- 
ance—Accused giving evidence on his own behal 


—Examination, whether necessary. E 


- Where a person gives evidence on his own 


behalf in proceedings under section 488 of the. 
Oriminal Procedure Code, it is not necessary to` 
*examine him under section 342 of the Code and: 


the proceedings are not vitiated by the.omis- 
gion of the Magistrate to do so. OC Baonar Kanwar 
V. JAMUNA KALWAR, 25 Cr. l. J. 1091 915 


88. 342, b37— Examination of accused 
after cross-examination of prosecution witnesses, 
absence of—Illegality. ! 7 
: The provisions of section 342 of the Criminal 
Procedure Code are mandatory and it is not 
open to a Magistrate to call upon an accused 
person to enter upon his defence without first 
questioning him generally on the Whole case after 
the close’ of the prosecution evidence, that is to 
say, after all the prosecution witnesses have been 
examined-in-chief, cross-examined and re-examined. 

The examination of an accused person after 
the charge and the exarfination-in-chief of only 
some of the prosecution witnesses and again‘after 
thg cross-examinatifn of only some of such wit- 
nesses is nota compliance. with the mandatory 
provisions of section 312 of the Criminal Pro- 
cedure .Code and the tfial is jvitiated by -the 


. INDIAN OXBEB, - 
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150. 
pcr 342— Proceedings under Chapter VIII,. 


ried — 


omission to question the accused generally after 
the cross-éxamination of a re-called witness is, . 
finished, although the: accused may rot have been : 
thereby prejudiced on.the merits. "ur 

The momenta prosecution witness. is re-called 

and- cross-examined and re-examined if necessary, 
the right of the accused to be generally.ques- ` 
tioned on the whole cage comes into’ being and ` 
any failure to give effect to ‘that right is an 
illegality which vitiates the tfial. N KRISHNAPPA 
v. EMPEROR, (1924) A. I. R. (N:) 51; 25 Or. L. n 
` . "x 01 

° 


- $8, 342, 537, scope of —Examination of 
accused before charge—Subsequent re-cross-exami- 
nation of prosecution witnesses—Second examina- 
tion of accused, whether necessary—Fatlure ^ of - 
justice. . : * 

It is desirable that the accused should. be asked, 
if the prosecution witnesses are.re-ealed and: 





. further cross-examined subsequent to the framing 


of a charge, whether he wishes the Court to 
record any additional explanation, but section 342 
of the Criminal Procedure Code cannot be inter- 
preted as conveying a peremptory direction to that 
effect, if the Court has already questioned him 
before the charge, when the case for the pro- 
secution was closed and the prosecution witnesses 
cross-examined. of 

Even if such a re-examination of the accused is 
necessary, a failure to do so amounts to no more 
than an omission in the proceedings during the 
trial within the meaning of section 537 of- the Code. 
of which the accused will obtain advantage if he 
satisfies the Court of Appeal or Revision that it has 
occasioned a failure of justice. L Byene v. Em- 
PEROR, 4. L. 61; 1 P. W. R. 1923 Or; (1924) A. T. R.. 


(L.) 84; 25 Or. L. J. 801 " 337 
——— S, 344—Under-trial prisoners. See Orr-. 
MINAL PROCEDURE Cops, s. 107 220. 


es 8: 345—-Composition of offence, effect of 
—Acquittal—Withdrawal of compromise, whether: 
can be permitied, ; 


The efféct of a composition of & compoundable: 
offence is the immediate acquittal of the accused, 
and once a composition has been arrived at the 
complainant cannot be.permitted to withdraw 
from it. L Raw Ricupan v. Mata Din, 25 Cr. L. J. 
810. - ` 346 


8, 345—Withdrawal and comprofhise, 
distinction between-—Withdrawal as against one 
of several accused, whether permissible. See- 
CRIMINAL PROCEDURE CODE, s. 248 117 


$8. 345 (SA), 439—Revision—-Composi- 
tion of offence—High Court, power of. 

. Under section 345 sub-clause (5-A) ofthe Code 
of Criminal Procedure a High Court acting in 
the exercise,of its powers of revision under sec-. 
tion 439 of the Code-may allow any party to. com- 
pound any oiferice which he is competent to com- 
pound under that section. A Bris BEHARI LAL v. 
EwPzRoR, 21 A. 1. J. 838; 90. & AL. R. 1083; 46 
A. 91; (1924^ A. I, R, (A) 209; 25 Or. L. J..1005 
"nv 


. hear his Counsel. 


Vol. 81) 
Criminal Procedure Gode—contd. 


—— ——- 8. 350, scope of. : 2 

The provisions of section 350 ofthe Oriminal 
Procedure Code apply to an enquiry under section 
247 of the U. P. Municipalities Act. A BASANTI v. 
EMPsaon;25 Or. L. J. 651 139 


8, 350, scope of —Magistraie, transfer of, 
after prosecution evidegce—-Successor transferred 
“after defence evidence—-Third Magistrate, judg- 
ment by— Jurisdiction. 
@ne Magistrate heard the prosecution evidence 


in acase and was then transferred. His successor 


heard the defence evidenc® and was transferred? 
judgment was delivered by a Third Magistrate : 

e Held; that section 350 of the Criminal Pro- 
cedure Code was not confined to two Magistrates, 
and the judgment delivered by the third was not 
without jurisdiction. 


Per Odgers, J.—Section 350 (a) applies at the- 


time when the’ succeeding Magistrate begins to 
exercise jurisdiction, that is, every time another 
Magistrate takes cognizance of a matter which 
has been begun, or continued by his predecessor. 
M Govinpan NAIR v. KUTTASSERI KUNHI KRISHNAN 
Na, 25 Or. L. J. 566; (1923) M. W. N. 815; 45 M. L. 
J. 808; 18 L. W. 949; 33 M. L. T. 189; (1924) A. DA 

i 4 


' (M.) 927; 47 M. 245 


— —— 88. 350, 367 —Judgment written by Try- 
ing Magistrate pronounced: by his successor—Ju- 
er us Qaam Pleader not heard —De novo 
trial, es 
Where a Trying Magistrate after concluding 

the trial of a case writes and signs the jüdgment, 

but before delivering it- is transferred, and the 
judgment is pronounced by his successor, tho 
datter cannot be said to have acted without juris- 
diction. 

Where a Magistrate trying. & case is trans- 


. Terred and is succeeded by another, the accused 


eannot under section 350 of the Criminal Pro- 
cedure Code demand a de novo trial ox the 
ground that the transferred Magistrate did not 
O CHANDIKA PRASAD v. EMPEROR, 
25 Or. L. J. 1075; 10 O. & A. L, R. 1101 899 


BETTE EE ss. 367, 424—Appeal—Judgment of” 
Appellate Court, contents: of —Joint trial—Appel- . 


late Court, duty of. 
Where the” law allows an appeal, the appellant 


is entitled to have from the. Court of Appeal that: 


has to deal with it, an explicit opinion on ths 


. Questions of fact involved in the case, and the 


Oourt of Appealshould take its own view of the 
evidence after perusing the record. Its judgment 


“ should be such that the High Court; asa Court of 


Revision, might on looking into the judgment be 
in a position to judge for itself what the case is 
and how far the Court of Appeal has considered the 


evidence as bearing onthe guiltor innocence of - 
. the individual accused, before 


it affirmed. the 
judgment of the Trial Court. - è 

In the case of a joint trial, the judgment of an 
Appellate Court, dealing with the case of several 
accusei, should show on the faca of it that the 
case of eich accused has been taken into considera- 
tion, and should state reasons, as far as may be 
néce’sary, to show that the 
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judicial attention to the case of each accused. © - 


INATULLAH Sarkar v. EMPEROR, 39 C. L. J. 117; (1924) 
A. I. R. (G.) 618; 25 Cr. L. J. 1044 820 


———— 88. 367, 424 Appellate Court, judgment - 


of, contents of—Judgment not dealing with facts 
or evidence, legality of. . 
By virtue of section 424.of the Criminal Pro- 


cedure Code the judgment of an Appellate Court > 
` must conform to the provisions of section 367 of 


the Code. 
A judgment of an Appellate Court which does 


not discuss the evidence in the case and from - 


which it is not possible to find out what the 


occurrence was which is dealt with in the judg-': 


ment, is nota judgment which complies with the 


. provisions of section 367 of the Criminal Procedure 


Code and must be set aside.. C. GAHARALI v. 
Emperor, 25 Cr. L. J. 901 è 437 


$5. 367, 537—Judgment, failure to write 
before pronouncing sentence—Iyregularity. . 


The omission of a Magistrate to write a judgment . 


before sentence is pronouncéd is an- omission or 
irregularity which is covered by section 537 of the 
Criminal Procedure Code and is curable except 
where it has occasioned a failure of justice. L ATA 
MOHAMAD v. EMPEROR, 25 Cr. L. J. 705 


193 . 


s. 367 (5)—Penal Code (Act XLV of , 


1860), s. 802, sentence under—Diseretion, judicial 
exercise of-— Doubt, benefit of —Transportation for 
life—Enhancement whether advisable—Sentence, 
lenient, grounds for—Sex of accused whether any 
ground. ` 


A Court of Session possesses a discretion in | 
the matter of passing sentence under section 302 . 


‘of the Penal Code but this discretion must be 
exercised judicially. An accused person 


is . 


entitled to the benefit of any reasonable doubt . 


in the matter of sentence.as in the matter of 


convietion. But before passing the lighter sen- . 


tence, € 
reasons for doing so are adequate and covered 


& Judge must satisfy himself that his . 


by authority. And while. bearing in mind that . 


the primary responsibility for the sentence is 


his, he should not lose sight of the. fact that ` 
should he pass a sentence of death, the matter . 


will further be considered by the High Court 
before the sentence is-confirmed. Where a sentence 


of transportation for life has been passed, there . 
are manifest objections to enhancing it, even | 
when a ssntence of death ought to have been ' 


pass2d; there is-no: such objection to com- 
muting a santence of death to one .of trans- 
portation for life and such a commutation should 
not be considered as any reflection on the way 


in whfeh the Séssions Judge has exercised the , 


discretion given him by law. 


‘The mere. fact that there was mo .premedita- ' 
tion or deliberate intention to kill or that the . 


accus2d is a woman is nota conclusive reason 


for not passing a sentence of death. R Mi Sur Yr. 


v. Emperor, 2 Bur. L.*T. 277; 1 R. 751; (1924) A. T. 
R. (R.) 179; 25 Cr. L. J. 1121 


945 ` 


— ———- s. 370—Judgment of Honorary Magistrate . 


* —-Omission to record  reasons—lrregularity, if 
curable.. Seo ORIMINAL PROOEDURE CODE 8,263 (A) : 
5 * 90 


i098 . ue 


* 
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——S, 403— Receiving or retaining stolen pro- 
perty—Sceveral parcels, charge relating to—Proce- 
dure. See CRIMINAL PROCEDURE Cone, s. 234 226 





s. 417—Acquittal, “appeal against—Erro-- 


. vd view of tvidence—lInterference when justi- 

ed. 4 

The power of appeal against an acquittal under 
section 417 of the Criminal Procedure Code is 
one that should be exercised sparingly by 
Government. But the discretion to exercise that 
right to appeal appertains to Government and is 
not subject to the control of the Court. A- 

ÜThe Criminal Procedure Code makes no 
distinction between’ an appeal from an acquittal 
and an appeal from a conviction. In an appeal 


, from an acquittal if the Court thinks the lower 


` (1924) A. I. R. (B.) 335; 25 Cr. L. J. 786 


. giving sufficient consideration to it. 


Court has taken an" erroneous view of the evi- 
dence it has no jurisdiction to refuse to ‘convict. 
B Emperor v. Mott Kuopa, 26 Bom, Lz R. 113; 
306 


— — — 88. 418, 423 cl. (2), 537—Jury Trial 
—Chavge to Jury—Misdirection — Erroneous 
verdict—F'ailure of justice—Power of Appeal 
Court to interfere. i f 
A Judge should not in his charge to the Jury 

express his opinions in terms toa dogmatic and 

unqualified and state his own view on important 


. matters of fact so positively as to leave the Jury. 


no loophole for taking any other view, „his. doing 
50 vitiates the verdict of the Jury. f 

A charge to the Jury must be read as a 
whole and if upon the general view taken the 
case has been fairly left within the Jury's pro- 
vince, there is no misdirection. i 

It ig not to be expected that the Judge should 
comment on every point that could possibly be 
urged infavour of the accused. It is sufficient 
if he deals with the more important points and 
does not unduly presson the Jury hisown view 
on questions of fact. i 

A Judge should warn the Jury that the state- 
ment ofan accuséd not amounting to confession 
cannot be considered against the co-accused. 

A*Judge should not ridicule the defence at 
the very outset of the charge before the dis- 
eussion of the evidence, for that may have a 
pernicious influence on the mind of the Jury 
and make them distrust the defence theory without 

A Judge may express his opinion in the charge 
to the Jury but at the same time he should be 
careful toadd that it is for the Jury to form 
their opinion on the evidence. 

Where the summing up is calculated to leave 
a misleading impression on the mind - of the 
Jury if amounts to a misdirection. 

A Judge in his charge to the Jury must not 
make an appeal or exhortation to the Jury. 

A Judge is not in his examination of the 
accused entitled to put emparrasing questions 
calculated to draw admissions from accused. 

When the High Courj finds that there is a 
misdirection such as to vitiate the verlict of 
the Jury, it has the power either to direct a 
ye-trial of the accused or enter, into the merits of 
he case and dispose of it, — . 


INDIAN CASES. 
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Per Kennedy, J. C.--I& is right and proper - 


that a Judge should at the conclusion of a trial, 
whether or not such trial is held before‘a Jury, 
make up his mind asto whether the prosecution 


` has or has not proved its case to the hilt: It is . 


also permissible for a Judge and indeed (especially 
in India) it is often necessary for a Judge to 
express his opinion extremg]y clearly to the Jury. 
lt is also permissible though not always or 
indeed often advisable to.admonisf the Jury as to 


their duty. Butit isunfair to the Jury if the . 


Judge says to them:—"1 am thoroughly convinced 
of the guilt of the accused. Return a just verdict. 


If you do not, both you and I will be disgraced for: 


ever.” 


Ina charge toa Jury in a conspiracy case it': 


is very necessary not'only that there should be 


a consideration of the conspiracy and a deter- : 


mination as to what was its nature and by what 
evidence itis proved, but unless it is quite clear 
that if there was a conspiracy all the accused 
. were members of it, there should be somewhere 
a separate statement and criticism of the proved 
. actions of each of the members of the conspiracy. 
Tf this is not done the Jury ‘may take it for 


granted that all the accused were knowingly - 


members of the conspiracy and that the only 


question before them was whether the conspiracy 


was criminal. 


Misdirection by itself is no ground for setting | 


aside a trial. 8 Topanpas v. EMPEROR, 25 Cr. L. J. 
761 MAP 249 


— ——- $8, 421, 422, 423— Appeal, criminal— 
Procedure at hearing—Appellate Court, duty of 
—Appeal admitted to hearing, whether can be dis- 
missed without hearing accused or Advocate. 
Under section 421 of the Criminal Procedure. 

Code, an Appellate Court has no power to dismiss 

an appeal summarily without hearing the Advocate 

for the appellant, and such hearing should be on 
all points. Once the Appellate Court, however, 
decides to admit the appeal, it becomes unneces- 
sary for the Advocate to address it further, and 


the power of the Appellate Court to dismiss‘ the _ 


appeal summarily comes to an end, and that 
section ceases to apply to the case. 
visions of section 422 then become mandatory, 
and it is the duty of the Court inter alia to 
cause notice to be given to the appellant or his 
Advocate of the time and place at which such 
appeal will be heard. Under such circumstances, 
section 423 also applies and only confers the 
power to dismiss the appeal after hearing the 
appellant or his Advocate, if he appears, and the 


Public Prosecutor, if he appears, besides perusing _ ' 


the record. Once the appeal has been admitted 
it ‘cannot be dismissed without hearing the 
accused or his Advocate. R Ta Pu v. EMPEROR, 3 
Bur. L. J. 18; (1924) A. I R. (R.) 204; 25 Cr. L. J. 
933 A 549 
s. 42 3°_Appellate Court, duty of — Crimi- 

nal appeal, whether can be dismissed for default. 
Under section 423 of the Criminal Procedure 
Code it is incumbent on the Appellate Court to go 
through the record and to dispose of the appeal 


on the merits: ,It cannot dismiss the appeal. 


The .pro- ` 
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merely because there is default in the appearance 
of the Pleider for the appellant. C. BANSI MIRDHA 
. «v. Broseswap Durr, 50 C. 972; 27 C. W. N. 947; 


(1924) A. LR. (C) 95; 39 C. L. J. 278; 25 Or. L. Jn. 


1150 974 


S, 423—4Appellate Court, power of, to 
alter charge or finding into one for graver 
offence—Prejudice to eaccused~-Re-trial. Sce 
CRIMINAL PROCEDURE Code, s. 337 881 


s— $. 423 (a)—Acquittal without jurisdic- 
tion—High Court, whether will interfere—Fur- 
ther inquiry when can b@ made. See CRIMINAL 
ProcepurE Cons, s. 247- 314 


—.—-—— S$. 424 —Appeal—Judgment of Appellate 
Court, contents of—Joint trial—Appellate Court, 
duty of. See CRIMINAL ProcEpure CODE, A ou 


s. 424—Appellate Court, judgment of; 
contents of—Judgment not dealing with facts or 





evidence, legality of. See OBIMINAL PROCEDURE : 


Cops, s. 367 437 


$. 435—-Letter to District Magistrate 
conveying information of offence—District Ma- 
gistrate, whether entitled to take action—Revi- 
sion. See CRIMINAL PROCEDURE Conk, s. 4 (h) 971 


— ———— 88. 435, 438, 439-—Proceedings before 
Magistrate in pending trial, setting aside of—High 
Court, jurisdiction of—Complaint disclosing 
offerice-—Matter of civil nature—Revision against 
issue of sumnions—Stay of proceedings. 


Under sections 435, 438 and 439 of the Criminal 
Procedure Code, the High Court has power at any 
stage to interfere with, quash or set aside any 
proceedings before a Magistrate in a pending 
trial. ; 

Where summons are issued ona complaint con- 
taining allegations which, if proved, would" con- 
stitute-an offence, the High Court will not in revi- 
sion quash proceedings even though the matter 
involved is one in controversy between the parties 
in the -Civil Courts and the prosecution is not 
bona fide. In such a ‘case, it may be proper for. 
the High Court to stay the criminal proceedings 
pending disposal of the civil proceedings. M RAMA- 
NATHAN CHETTIAR v. SIVARAMA SUBRAMANIA ATYAR, 
20 L. W. 234; (1924) M. W. N. 556; 47 M. L. J. 373; 
47 M. 722; 25 Or. L.-J. 1009 -785 


—— — — ss. 435, 439—Revision—Finding of 


fact. - 

Ordinarily, th» High Court will not interfere 
with findings of facts in ths exercisa of its 
jurisdiction under section 439 of thé Code of 
Criminal Procsdure but it has jurisdiction to 
review: even questions of facts as the words of 
sxiction 435 of the Code clearly indicate and will 
do so where there is a clear miscarriage of justice. 
O Emperor v. SARJU Prasan, 11 O. L. J. 339; 25 Or. 
L. J. 1066; 100. & A, L. R. 1042 ° 890 


< 8. 437—Commitment, order of —Revision 
—High Court, interference by. 
Th» Iligh Court has full jurisdiction under 
83eclion 427 of the Crimiaal Procedure Coda to 
revise «2 commitment order made by a District 


GENERAL INDEX. . 


(1924) A. I. R. (L.) 437; 25 Cr. L. J. 928 
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Magistrate on points of law as well as of facts, Pat 
Muxsur MANDER v. Karu MANDER, 25 Cr. L J, 1089 
: s 913 


; S. 437—Orde. of discharge—Further 
inquiry, when desirable. . 

The High Court will not asa rule order further 
inquiry after an order of discharge is made, 
unless the order of discharge is manifestly 
perverse or foolish or based upon an obviously 
incomplete record of evidence. The mere fact 
that it might hold a different view of the evidence 
and of the probabilities of the case, will not justify 
interference. O EMPEROR v. JAGDAMBA SINGH, 10 0, 
& A. L. R. 511; 110. L. J. 334; 25 Cr. L. J. 1026 

, 802 

to take action 
udge, power of, 
See OnrwiNAL PROCEDURE 
167 





——— $, 438— Order refusi 
under section 107—Sessions 
to set aside order. 

Cops, s. 107 ké 


————— 5, 438— Reference by District Magistratà 


. against order of Sessions Jwdge, whether com- 
petent. 


‘A District Magistrate is not competent to make 
areference tothe High Court under section 438 
of the Criminal Procedure Code, recommending 
that a sentence passed by a.Sessions Judge should 
be enhanced. |. Enxperor v. Wasawr, 5 L. 11; 
544. 


S. 438— Refereitce to set aside acquittal, 
whether competent. 


The High Court should not, ordinarily, entertain 
a reference under section 438 of the Criminal Pro- 
cedure Code, the object of which is to have an order 
of acquittal passed by an inferior Court set aside. 
L EMPEROR v. ACHHAR Sineu, 5 L. 16; (1924) A. I. 
R. (L.) 451; 25 Or. L. J. 931 547 


S. 439—Acquittal without jurisdiction 
— High Court, whether will interfere— Further 
enquiry when can be made. See CRIMINAL Pro- 
CEDURE CODE, 8. 247 A 314 


—— —— 5, 439— Complaint of offence—Appeal—» 
-Order withdrawing ‘complaint—-Appeal, whe- 
ther lies—Revision—High Court, interference 
by. See CRIMINAL PROCEDURE CODE, s. 195 947 


———— 5, 439—Evidence Act (I of 1872), s. 198 

^ —Criminal trial—Procedure—Cross-examination 
of prosecution witnesses—Accused, right of, 
denial of—-Revision. - 

No Magistrate or Court can refuse to allow an 
accused person to cross-examine prosecution wit- 
nesses before the charge is framed. Such a 
procedure is most irregular dnd in contravention 
of law. 

The proper course, in revision, where such a 
procedure has been adopted, is for the High Court 
te cancel the charge and direct the cross-examin- 





‘ation of the witnesses t@ be permitted. IM MUTHIAN 


A. 1 R. (M) 735 


s. 439 —Inadmissible evidence, admission 
of—Grossly absurd, story—Revision. * 
A High Courtewould be justified in revision in 


CuzrrY, In re, 19 L. W. 391; 25 Or. L. J. 556; (1924) 
. j A4 
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going into the evidence if there is sqmething 
grossly absurd or improbable in the story or if 
the lowet Court has. taken into consideration a 
mattsr not legally admissible in evidence. A 
HABIBUL Razzaq v. EMPEROR, 21 A. L. J. 830; 46,4. 
Bl; (1924) A. 1. R. (A) 197; 25 Or. L. J. 981 609 


.$. 439 —Joint trial--Offences, separate— 
Misjoinder—Revision. Ses CRIMINAL PROCEDURE 
Conr, s. 239 343 


- 5, 439— Revision— Composition of offence 
—High Court, power of. See CRIMINAL PRO- 
CEDURE Cope, s. 345 (5A) 717 

.$, 439—Revision—Court witness, ex-. 
amination of, after arguments—Objection whe- 
ther can be taken in revision. . 
Where after .the close of a case by both 

parties, the Magistrate examines a Court witness, 
-and neither party asks the’ Magistrate to allow 
further arguments, no objection can be taken to that 
effect in a petition of revision to the High Court. 
© ABDUL JaBBARev. Marizuppi, 28 O. W. N. 783; 25 
Cr. L. J. 1107 * 931 


s. 439--Revision—Enhancement of sen- 
tence—Private. party, whether can move High 
Court—Procedure. 

A District Magistrate ora Sessions Judge or a 
Government Pleader may draw the attention of the 





High Court to a sentence with a view to its being. 


enhanced. The High Court may also ‘of its own 
motion send for the: record and take action with 
a like object." But a private person is not entitled 
to come to the High Court and to ask it to enhance 
a sentence passed by a Subordinate Court. If he 
considers a sentence unduly lenient, he should 
draw. the attention of the Government to the fact. B 
NAGII Dura, In re, 26 Bom. L. R. 182; 48 B. 358; 
(1924) A. I. R. (B.) 320; 25 Or.-L. J. 966 614 


Las, 439—Revision—Finding of fact. See 
PUBLIO GAMBLING Act, s. 13 897 


—___—— s, 439—Revision—High Court, whether 
can question legality of dismissal of complaint. 
` See Criminal PROCEDURE Conn, s. 195 608 


“es, 439—Revision—Second application on 
point omitted in first, whether competent. 

‘Where a person makes an application to the 
High Court in revision ' with “full knowledge 
of the facts and deliberately. keeps back one 

` point, he will not be heard in a second application 
on that point. A GOBIND Raw v. EMPEROR, 46 A. 
146; 25 Cr. L. J. 612; (1924).A. I. R. (A) 558 100 


s. 465—Unsoundness of mind, plea of — 

Burden.of proof. 

Semble:—Under section 465 of the Criminal 
Procedure Code, it: is for the prosecution to 
establish that a person whois alleged'to be of 
unsound mind is capable of standing his trial, and 
not for the defenceto establish the contrary. © 
Suis Das KUNDU v. EMPEROR, 51 C. 584; (1924) A. I. 
R. (C.} 713; 25 Or. L. J. 1021 827 
S. 476--Complaint before Magistrute— 

Enquiry—Offence disclosed not triable y 
. Magistrate—Order directing prosecution—Pro- 

cedure, 4 i 
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A complaint was filed in the Court of a Magis- 
trate of the Second Class stating that the accused 
was attempting to cheat the complainant: and re-, 
questing that he should be punished. The Magistrate 


‘held a judicial enquiry into the matter and dis- 


covered that there were prima facie gtounds for 
proceeding against.the accused ‘under séctions 467 
and 471 of the Penal Code. He accordingly made an 
order under section 476 af the Criminal Procedure 
Code directing the prosecutiqn of the accused 
under those sections. The accused was, therefore, 
tried and convicted of offences under those sectfons 
by a competent Magistrate: : e. 
Held, that the procedure followed by the Second 
Class Magistrate was perfectly correct. A ABDUL 
Qatyum Kuan v. EMPEROR, 25 Or. L. J. 625 136 


— — $. 476—Penal Code (Act XLV of 1860), 
ss. 198, 196—Sanction for prosecution—Proceed- 

. ings after ex parte decree set aside, whether 
continuation of earlier — proceedings—F'alse 
statement made before ex parte decree. 

The trial of a suit, after an- ex parte decree 
against tbe defendant is set aside, must be 
regarded as the continuation of the trial which- 
ended in the ex parte decree for the plaintiff 
and it is competent to the Court at the time 
of the final disposal of the suit to accord sanc- 
tion under section 476 of the Criminal Procedure 
Code for the prosecution of a witness who gave 
evidence before the ex parte decree was passed 
for offences under sections 193 and 196 of the 
Penal Code. M ARrRUMUGAM Pitxai,- In re, 18 L. 
W. 133; (1924) A. I. R. (M.) 86; 25 Or. L. J. 731 219 


-S. 476— Penal Code (Act XLV of 1860), 
s. ‘21l—Information .to Police—Hnquiry by 
Magistrate—Order directing prosecution for false 
charge, legality of. ; 

An order under section 476 of the Criminal Pro- 
cedure Code directing the prosecution of a person 
under section 211 of the Penal Oode can only be 
passed where the offence was committed in or in 
relation to any proceeding in any Court. 

An enquiry by a Magistrate before whom a com- 
plainant has been asked to prove his case in . 
reference to an information lodged before the Police 
is not a judicial proceeding within the meaning of 
section 476 of the Criminal Procedure Code, so as 
to warrant an order by the Magistrate under that 
section directing the prosecution of the complainant 
for an offence under section 211 of the Penal Code, 
Pat Nano KISHORE LAL. v. EMPEROR, (1924) Pat. ` 
124; 5 P. L. T. 390; 2 P. L. R. 184 Cr; 25 Or. L. J, 
670 158 


——— 8.4476, 476A—Penal Code (Act XLV 
of 1860), s. 198—Complaint of perjury— Evidence 

` to show offence committed in relation to proceed- 
ing in Court, absence of. 

A complaint under section 476A of the 
Criminal Procedure Code for the prosecution of a 
person for an, offence under section 193 of the Penal 
Code should not be made where there is nothing to 
suggest that the accused committed the offence com- 
plained of in or in relation to a proceeding in any 
Court. © BAHERUDDY Sixpar v. EMPEROR, 28 C. W. 
N. 880; 25 Or. L. J. 1095 919 
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L————— ss, 476, 4768—Complaint of offence— 
.. Appeal—Order ' withdrawing ^ complaint—Ap- 


peal, whetHer lies. See ORIMINAL PROCEDURE a | 


. 8.195 


— — — 88, 480, 481--Penal Code (Act XLV of 
1860), s. 228, offence under—Procedure —State- 
ment of accused, whether must be recorded. 

When a Court, proceeds under section 480 of 
the Oriminal Proe&lure Code in respect of an 
offence under section 228 of the Penal Code, it 
must record and consider the statement of the 
accused. L Ponu Rau v. Es@eror, (1923) A. I. Ry 
(Li) 88; 25 Cr. L. J. 588 . 76 


—*À—-— $8. 480, 482—Penal Code (Act XLV 
. of 1860), s. 179-—-Witness refusing to answer 
. irrelevant question--Contempt of Cowrt—Pro- 
cedure, | 
During the courses of. cross-examination as 4 
witness in the Sessions Court the applicant 
refused to disclose what an assessor acting in 
the case had said in’ answer to a question put 
by the applicant. The Sessions Judge, thereupon, 
acting under section 482 of the Criminal Pro- 
cedure Code, forwarded the case tothe District 
Magistrate to try the applicant on a charge under 
section 179 of the Penal Code : 
. Held, (1)that the action taken by the Sessions 
Judge was injudieious, as the question which 
' the applicant had refused to answer had no 
Pe on the facts of the case which was being 
tried ; ` 
: (2) that even if the applicant was techincally 
guilty of an offence under section 179 of ths 
Penal Code, he could have been dealt with by the 
Sessions Judge himself under section 480 of the 
Criminal Procedure . Code. O OHHEDI Lar v. 
Emprror, 10 O. & A. L. R. 144; 11 O. L.J. 358; 25 
Or. L. J. 1127 . 951 


S, 487—‘Try” in s. 487, meaning of— 

Sessions Judge sanctioning prosecution, whether 
' can hear appeal from.conviction. 

' The word "try" as used in section 487 of the 
Oriminal Procedure Code includes the hearing of 
an appeal. . 

The provisions of section 487 of the Criminal 
Procedure Code are mandatory and a Sessions 
Judge who grants sanction for the prosecution of 
an accused person has, therefore, no jurisdiction 
to hear an appeal against the conviction of that 
person for the offence in respect of which sanc- 
tion "was granted. N KmnrisuNapPPA v. EMPEROR, 
(1924) A. I. R. (N.) 51; 25 Or. L. J. 713 201 


S. 488—Mainienance—Order © directing 
< payment in kind and in cash, legality of. ~ f 
' Saction 488 of the Criminal Procedure Code- 
only permits of the Court directing a monthly 
payment ofmoney. An order directing an annual 
mixed payment in kindand in cashis contrary 
to the terms of the section and canmot be up- 
held. B Mukra v, Davru Mauapzv, 26 Bom. L. R. 
183; (1924) A. I. R. (B.) 332, 25 Or. L. J. 955. 613 
-S, 488—Proceedings for maintenancs— 
Accused giving evidence on his. own behalf— 
,Jixamination, whether necessary! See CRIMINAL 
Paocsbuns Cope, s. 342 918 
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- S, 488 (3)—Husband adjudged insolvent 
—Adjudication order, effect of—Failufe to pay 
maintenance—Husband, whether guilty of wilful 
neglect. * 

The fact that a -person has been adjudicated 
an insolvent is conclusive, so long as the order 
of adjudication stands, that he is unable to pay 
his debts; consequently if he does not pay 
maintenance allowance to his wife he is not 
guilty of wilful neglect within the meaning 
of section 488 (3) of the Criminal Procedure Code. 
C HALFHIDE v. HALFHIDE, 50 C. 867; (1924) A. I. R. 
tC.) 230; 25 Cr. L. J. 1088 | 912 


~ £. 494 —Withdrawal from prosecution 

—Consent of Court—Reasons for withdrawal, 

whether should be recorded. a 

When a Court acting under section 494 of the 
Code of Criminal Procedure gives its consent to 
a withdrawal from the prosecution, it should 
record its reasons in order that the High Court 
may be in a position to Sa "whether the dis- 
cretion vested in the Court has been properly 
exercised. R ABDUL GANI v. ABDUL KADAR, 2 
Bur. L. J. 287; 1 R. 756; (1924) A. I. R. (R) 168; 25 
Cr. L. J. 1106 930 


————— sS. 495— Private | complaint —Prosecution 
conducted by complainant—Charge, framing 
of—Withdrawal by Court Inspector—Order of 

' Magistrate, legality of—Court Inspector, whether 
has powers of Public Prosecutor. 

When a private complaint is filed before a 
Magistrate who gives permission to the complain- 
ant to conduct the prosecution and be responsible 
for its conclusion, the Court Inspector having 
nothing to do with the case, if, after the prosecu- 
tion evidence is closed and charge is framed, the 
accused makes an application to the District 
Magistrate requesting that the case be withdrawn 
on certain terms and the District Magistrate orders 
the Court Inspector to withdraw the case and the 
accused is acquitted by the Trying Magistrate on 
an application by the Court Inspector and without 
'ever consulting the complainant, the order passede 
is not legal and should be set aside. : 

In such a case, the Court Inspector who took no 
part in the trial is not the person who, under 
section 495 of the Criminal Procedure Code, would 
have the powers of a Public Prosecutor. A Ram 
Gozinp Sinen v. LALLU SINGH, 21 A. L. J. 855; 46 
A. 88; (1924) A. L R. (AJ) 203; 25 Cr. L. J. 970 618 


-—$,495——Prosecutor, right of, to choose 
Pleader—Court, whether can refuse permission to 
appear--Pleaders, when should not appear. 

There is nothing in section 495 of the Criminal 
Procedure Code which shows that where a 
person is conducting a prosecution and is 
anxious and permitted to prosecute, the pro- 
secution can be taken out of the hands of 
his Pleader and assigned to some other person 
who is not the Public Prosecutor. 

- A Magisjrate has no jurisdiction to refuse to 

slew any particular Pleader from appearing ‘on 

behalf of the complainant. : 

Gentlemen of «the Bar should not appeaf in 
cases in which they may have to give evidence | 
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ot in whjch their! personal interests are concern- 
ed. S GHADIALLY v. EMPEROR, 25 Cr, L. J.571 59 


S. 497—Bail,* when to be granted— 
' Object of bail—Tests to be applied. 

The requirements asto bail are to secure the 
attendance of the accused at the trial, and bail is 
not to be withheld merely as a punishment. 

The proper test to be applied in the solution of 
the question whether bail should be granted or 
refused, is whether it is probable that the -party 
will appear to take his trial. The test is applied 
with reference to the nature of the accusation, the 
nature of the evidence in support of the accusation, 
the severity of the punishment which conviction 
will entail, and in some instances, the character, 
means and standing of the accused. : 

The discretion of the Courts in matters bail of, 
is less fettered under the amended Code than before 
the amendment. C NAGENDRA NATH CHAKRABARTI v. 
JuMPEROR, 38 C. L. J. 388; 51 C. 402; (1924) A. I. R. 
(G.) 476; 25. Cr. L. J, 732 220 


- 88.497, 498— Bail, grant of—Powers of 
Trial Court—Powers of Sessions Court —Powers 
of High ^ Court—Discretion, ^ exercise of— 
Voluminous documentary defence evidence—Evi- 
dence wnintelligible to accused's Counsel wnless 
PEDIR Ae, vight of, io be veleased on 

ail. ` 

Section 497, Criminal Procedure Code, is limited 
to the jurisdiction ofthe Courts of Trial in the 
matter of granting or.refusing bail, while section 
498 invests the High Court or the Court of Session 
with similar jurisdiction as a Court of superior, 
appellate or revisional jurisdiction. 

The powers of the High Court or of the Court of 
Session given by section 498 are not controlled by 
the statutory limitations laid down in section 497, 
of refusing to release an accused’ person on bail if 
there appear reasonable grounds for believing that 
he has been. guilty of an offence punishable with 
transportation for life. Those powers ‘are not 
fettered by any rules defining the limits within 
which they would be exercised as the powers under 
section 497 are, but though the exercise of the 
powers under section 498 is entirely left to the 
discretion of the High Court, the High Court is 





- not to act arbitrarily and'the exercise of the 


discretion must be based on judicial grounds. 

Where the whole defence rests on a proper and 
correct appreciation of the voluminous docu- 
mentary evidence produced in a case and the bulk 
of it is wholly unintelligible to the Counsel for the 


` pecused unless explained by the accused -to their 


Counsel frequently, the refusal to release the 
accused on bailis tantamount toa positive denial 
of justice. O BISHAMBAR Natu v. Emperor, 100. 
& A. L. R. 503; 11 O. L.J. 527; 25 Cr L.J. 1139 
956 
$.498—Case nally -dealt with—Bail, 
grant of—High Court, power of. ; 
© Section 498 of theeCriminal Procedure Code does 
not empower a High Court to release on baiè a 
prigoner with whose case it has, finally dealt and 
with regard to whom, *therefoye, it is functus 
a Officio. . : 
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A non-chartered High Court has no power either 
under the Criminal Procedure Code or in the. . 


. exercise of its inherent jurisdiction to release on 


bail a prisoner with whose case it has finally dealt, 
merely because’ he desires to move the Privy 
Council.” S Prruxan v. ExPEROR, 25 Cr.L. e ce 
S, 503—Comm@ssion for examination of 
witness, when can be issued—4éJourt, discrétion of. 

Section 503, Oriminal Procedure Code, em- 
powers a District Magistrate to issue a commission 
for the examination efa witness whose evidence 
is necessary if his attendance cannot be obtained 
without unreasonable expense. 

The District Magistrate is given a discretion "in 
the matter of issuing a commission. L Parma. 
Nano v. Experor, 4 L. L. J. 538; (1923) A. I. R. 
(L.! 73; 25 Cr. L. J. 652 140 


———+ ss, 512 (1), 517, 523—-Property seized 


from pledgee—Ieturn to owner-—Procedure— 

Proceeding under s. 512 (1), whether inquiry or 

trial. 

A Magistrate is bound to hold an inquiry of 
some sort before he can make an order for the 
disposal of property which has been seized and 
produced before him. 

Where property in respect of which an offence 
has been committed is seized from the possession 
of a person to whom it has been pledged by the 
accused and there can be no doubt whatsoever 
that the pledgee is not entitled to retain pos- 
session of the property pledged because -it had 
been obtained from the original owner by what 
is palpably- and unmistakeably an offence or 
fraud, or because the circumstances clearly in- 
dicate impropriety, or an absence of good faith 
on the part of the pledgee, a Magistrate is 
justified in directing its return to the original 
owner. But where there is a doubt, not neces- 
sarily a strong doubt, not even a reasonably 
arguable one; such as may arise where the 
decision -involves a contentious point of Civil 
Law, the normal course of restoring the property 
to the person from whom it was seized should 
be followed and the dissatisfied party should be 
left to seek his remedy in a Civil Court, 

Obiter—A proceeding under. sub-section (1) of 
section 512 of the Criminal Procedure’ Code, is 
neither an enquiry nora trial within the mean-' - 
ing of section 517 of the Code. R VALLIAPPA 
Currry v. JosePH, 2 Bur. L. J. 85; (1923) AIR: 
(R.) 248; 25 Cr. L. J. 666 154 


———— & 514--Security for good behaviour— . 
Heart or grievous hurt, conviction for— Security, 
whether liable'to forféiture. See ORIMINAL Pro- 
CEDURE CODE, s. 110 955 


-- S, 517—Acquittal of accused—Order for 
disposal of property—District Magistrate, whether 
can set asède order. : 

When on the.acquittal of an accused in a theft 
case the Trying Magistrate makes an order restoring 
the property in delicto to the aceused the District 
Magistrate has no jurisdiction to set aside the 
order. A Dest RAM v. EMPEROR, 22 A. LJ. 505; 
46 A. 623; 25 Cr, L. J, 1168 992 





“ the Oriminal Procedure Code as it cannot 
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———$.517—0piwm Act (I of 1878), ss. 9 
(e) 11—Illegally importing opium into British 
India—Gash found on aceused, whether can be 
confiscated—Money used in commission of offence. 
Cash found on a person convicted of illegally 

importing opium‘ into British India under section 

9(e) of the Opium Act, cannot be confiscate 

‘under any provision of the Act. : $ 
Under section 517 of the Criminal Procedure 

“Code only such froperty can be attached as is 

proved to have been used in the commission of 

an. offence, 

Where a person who Ras illegally imported 
‘opium into British India is convicted of an 
offence under section 9 (e) of the Opium Act 
‘and money is found on him which he has 
received from a person to whom he proposes to 
sell the imported opium, the money cannot be 
attached under the provisions of éection 517 of 
be 
said to have been used in importing the opium. 
A Govixp RAM v. EMPEROR, 25 Or. L..J. 615; (1924) 
A. I. R. (4.) 618 103 


s. 5B26——Application for transfer— Points 
to be considered —Magistrate's attempt to bring 
about compromise. : 


° 





On an application for transfer the Court has to 


consider not merley the question whether there 
has been areal bias in the mind of the Presiding 
‘Magistrate against the applicant for transfer but 
also the further question whether incidents may not 
have happened which, though they may be sus- 
ceptible of explanation and may have happened 
without any real bias in the mind of the Magis- 


‘trate, nevertheless are such as are calculated to 


create in the mind of the person desiring the trans- 
fer a reasonable apprehension thata trial in that 
Magistrate's Court may not be fair and impartial. 
Where a Magistrate made an attempt to have the 
case compromised and one of the parites applied for 
its transfer : R 
` Held, that it was natural that suspicion should 
þe aroused in the mind of the parties and the 
.case should, therefore, be transferred. O Gaya 
CHARAN Misra v. Kunwar BAHADUR, 9 O. & A. L. R. 
368; 25 Or. L. J. 570 : 58 


S. 526— Transfer of case—Apprehension 
in mind of.applicant— Court, duty of. 

In dealing with an application for the transfer 
ofa criminal case, the Court must see whether 
these is an apprehension in the mind of the 
-applicant that he will not get justice from the 
Court before whom the case is pgnding and 
whether that apprehension is reasonable. The 
Court must try and place itself in the position of 
the applicant and look at the matter from his 
-point of view. C Puri BEHaRY Dey v. ASHUTOSH 
Guoss, 39 O. L. J. 330; 25 Or. L. J. 944 560 


S, 526—Transfer of case—Case sent to 

Magistrate at request of complainant. 

The fact that a complaint is sent-to a par- 
ticular Magistrate for trial at the request of the 
complainant, is sufficient to raise an apprehen- 
‘sion in the mind of the accused that he will not 
got a €air trial in that Magistrate's Oourt and 
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to justify the transfer of the case to some other 

Court. L GHARSI Man v. Desr Sana 25 Or. Lid. 

989 * H 637 

— — 8. 526—Transfer of case—Prejudice to 
accused, 

A lessee of zemindari property died and the 
manager of the zemindari issued orders to the 
tenants of the deceased lessee not to pay rent 
to the representative of the deceased. The 
orders were illegal and the District Magistrate 
wrote to the manager to withdraw them but 
the latter refused to do so. Subsequently the 
manager became involved in a criminal case. 
He applied for transfer of the case from the 
district on the ground that the District Magis- 
trate was angry with him ang he was not likely 
to have a fair trial: 

Held,tbat there was nothinge to show that the 
District Magistrate was prejudiced against: the 
accused and there were no grounds for the 
transfer of the case. Pat MAHADEO SINGH v. 
EMPEROR, (1922) A.I.R. (Pet) 494; 25 Cr. Es 
561 


———— s. 526—Transfer of case, principle 
governing—Apprehension in mind of accused. 
No hard and fast rule can be laid down 
under which transfers of criminal cases should 
be made, for the circumstances of one case 


- would differ from those of another, but the general 


principle is that if there are circumstances in a 


-case which raise -a reasonable apprehension in the 


mind of an accused person that he will not receive 
fair dealing at his trial, the case should be trans- 
ferred to a calmer atmosphere. 

Accused, a Civil Court Amin in a particular 
District, was prosecuted for having taken bribes. 
The Deputy Commissioner of the district directed 
an enquiry to be made in all partition cases in 
which the accused had acted as Commissioner in 
order to find out whether he had taken bribes in 
those cases: 
` Held, that although the Deputy, Commissioner 
had done nothing beyond his duties, the enquiry 
might capse a reasonable apprehension-in the mind 
of the accused that he would be prejudiced 
in his trial in that district and that it was, there- 
fore, desirable to transfer the case to some other 
district for trial, Pat Brnope BEHARI BANERJI 9. 
EMPEROR, 5 P. L. T. 63; 2 P. L. R. 69 Cr.; 26 Or. E 
590 


- s. 526— Transfer of case, when should 
be directed — Reasonable apprehension in mind 
of aecused— Accused unable to attend Court. 





It is of pgramount importance that persons 
arraigned [i dn the Courts should have confi- 
dence in the impartiality of those Courts, and 
if an accused person has a reasonable cause to 
apprehend that the Court before whom he is being 
tried is not completedy free from bias, a transfer 
should be directed. 

To decide what is'treasonable' cause regard must 
bg had to the degree of intelligence possessed "by 
the accused. s 

If the actiong'of a Judicial Officer, thbugh 
susceptible of explanation and traceable to à 


* . 
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superior sense of duty, are calculated te create 
on the mind of the accused an’ apprehension 


that he will not have, an impartial trial, the case 
should be transferred to «ome other Judge ‘for 





trial. L AHMAD Din v. EMPEROR, 25 Cr. L.J. 638 

. 126 

—— s. 530 (g)—Sunmary irial ultra vires, 
effect of. 


a A summary trial conducted, ultra vires is a 
‘nullity. A EMPEROR v. RAM NARAIN, 46 A. 440; 25 Cr. 
-L. J. 806 342 


` 





conveyed to another—Joint trial ofall accused 
~~Jurisdiction—-Trial, whether liable to be set 
aside+-Failure of justice. See ORiuiNAL Pro- 
CEDURE CODE, s. 81 (4) : 40 


—— ———$, 537-—*Charge, defective, effect of~ 
Trial de vovo when justified —Re-trial from what 
: «stage to be ordered—-Charge framed after close 
of prosecution case—- Witnesses re- called for cross- 
examination—Accised not examined—Trjal, 
‘ whether vitiated, See CRIMINAL PROCEDURE Cops, 
s. 223 976 


s. 5 37 Examination of accused after 

: pai a BAFI of prosecution witnesses, 
absence of—- Illegality. See ORIMINAL PROCEDURE 
Cope, s. 342 201 


~ — $. 537—Joint frial—Offence, separate—' 


Misjoinder—Revision—Prejudice—1llegality. See 
.. CRIMINAL PROCEDURE Cong, s. 239 343 
7 s..537—Judgment, failure to write before 
pronouncing sentence—Irregularity. See CRIMI- 
NAL PROCEDURE Cong, s. 367 1 193 


——— s. 537—Judgment of Honorary Magis- 

trate-—Omission to record reasons—Irre, gularity 
;. if curable. See CRIMINAL PROCEDURE CODE, 8. 
. 263 (h), 908 
—————$,:587—Jury Trial—Charge to Jury— 
^ Misdirection —Erroneous ^ verdiet— Failure of 
justice—Power of Appeal Court to interfere. See 
ORIMINAL PROOEDURE CODE, s. 418 4 249 


= s, 537—Person called on to furnish 
security whether accused—Omission to examine 
after close of prosecution, effect of. See CRIMINAL 
PRocEDURE CODE, s. 110 909 
s. 537—Sanction, absence of—Irregu- 
larity—Conviction, legality of. Seé CRIMINAL 
PROCEDURE Cope, s. 195 209 
s. 537,. scope .of—Examination of 
- accused before charge—Subsequent e re-cross- 
examination of prosecution witmesses-~Second 








examination. of ‘accused whether ^ necessary-— 
| Failure of justice. See ORIMIÑAL "PROCEDURE 
. Cong, s. 342 337 


mS,  5387-—Secunity proceedings— Pre 
liminary order mot served on accused—Defect 
Syz whether curable. e 
"The defect of not serving on the accused a copy 
. of Magistrate's. preliminary, order along with the 
| gummons lo appear in security proceedings isat 
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. See ÜRIMINAL PROCEDURE Cons, s. 297 


s. 531—-Girl- kidnapped in one district ` 


[1994 
Criminal Procedure Code—contd. 


the most a defect iied by section 537 of AS 
Criminal Procedure Code. N Narain Sao v. 
TEMPEROR, 25 Cr. L. J. 682 170 


—— $8. 537 — Trial by Jury—Judge's charge— 
"Laying downlaw by which Jury are to be 
guided,” meaning of— Failure to do so, effect = 

953 

8. 54.4 — Cross-egamination of prosecution 
witnesses after charge—Hxpenses of witnesses ` 

Accused, whether . can be ask8d to pay=Governz 

ment, when bound to pay. 

When an accused person seeks to exercise ‘the 
right of cross-examinfng prosecution ‘witnesses 
conferred by section 256 of the Criminal Proce- 
dure Code, he cannot be. required to deposit the 
expenses likely to be incurred by the witnesdes. 
The right of the aceused to cross-examine prosecu- 
tion witnesses under that section is absolute. 

In the case of a private prosecution in respect of 
a bailable offence, the only case in which the 
Government can be made to pay the expenses of 
‘prosecution witnesses in the Central Provinces, 
is where it appears to the Magistrate iha5 “the 
prosecution is directly in the interests of public 


; justice, within the meaning ‘of the rules ‘contained 


he the 3 udicial Commissioner" s Criminal Circular 
0. 

eben 544 of the Code of Criminal Procedure is 
subject’to rules made by the Local Government. 
N RADHAKISHAN v. RAMKRISHNA, 7 N, L. J. 57; 25 Cr. 
L. J. 912; (1924) A. I. R. (N.) 114 448 


————— s. 546 A—Non-cognisable offence-—Costs. 
In the case of a non-cognisable offence, an 


„order for payment of costs cannot be made under 
.the provisions of section 546A of the Code of 
„Criminal Procedure.. 


O NUR-UD-DIN v. l/MtPEROR, 

25 Or. L. J. 1161 985 

— — — 8, 856— Local inspection, result of, when 
to be recorded—Procedure. 

If a Magistrate holds a local inspection, he should 
record the result of his inspection and ask the 
parties before delivering his judgment to adduce, 

if they desire, evidence and arguments regarding 
what he has recorded. It is irregular if he records 


“in the order-sheet the result of his inspection after 


he has delivered his judgment. But a conviction 


‘will not be set aside if it is based on documentary 
-and oral.evidenée on the record and the local in- 


spection is used only to confirm that evidence. 
C Buora Natu NANDI v. Kepar Naxpr25 Or. D. J. 
705 193 
— s, 562—Doaf and dumb accused—tate 

ment by signs— Attempt to commit suicide—Pro- 

cedure, „See CRIMINAL PROCEDURE _ Cong, s. 341 

148 
———- s. 562, order under —Second Class Magis- 
trate, jurisdiction of — Procedure. 

A Magistrate of the second class is not him- 
self competent'to pass orders under section 592 
of the Oriminal Procedure Code. 1f he is of 
opinion tha? a case is a fitonefor thé exercise 
of powers under that section, he should submit 





it, with his report, toa First Class Magistrate or - 


.a Sub-Divisional Magistrate for orders. L VERE 
v. JAWALI, 9 L. 36; (1924) A. I. R. (L.) 454; 25 Cr. L 
J. 1124 . ..948 
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. Criminal :proceedings.--Amendment—-Notice=: 5 cr minal trlal—concld. 

- Criminal Procedure Code (Act V of 1898), s: n) 

zz Proceeding, amended. without "notice; effect of: - Where a party” comes ` into; Court with a story 

` - which cannot’ bo-believed'as to its essential details, 

Itis; “the elementary. right- of a "garten when an’ “it is impossiblé to rely ong part of the ‘story for 
amendment;. is : made ,-m:; :criminal. proceedings. “the pufposeofconvicting the acċused.  ' 
to have notice thereof. A Criminal Couri.is not. When “the 'greater ‘potion ‘of the pros&cution - 
justified - Yo: infer p (from --.certain: : other: “matters, “eviderice'i is di&believed it iS not open toa Magistrate 
thatthe, party really -knew. what was- going! onto re-6ohstruét a story Which is wholly inconsistent . 
and. . was rot. ; prejudiced. ; Therefore, where pro with the story told by the witnesses. Pat 'Jonax 
ceedings “ander. ;geation. AT, _Qriminal zProceduré : maŭ MARWARI v; EMPEROR, 25 Cr. L. d. 124; 5 P. L, 


Cade, Which , originally: related. only. to a portion- T.635  .. JAM | 
of à. „pathway. ;were-.amended «without: giving: o COT X oc om f Í M 
"lioficé, tà::the' ofber. party. and ..made--applicable ~ I Bh ihanda notes | of proceedings at tr vals : 
to ‘the. whole: pathway, -thg final -order iim: -the-* —-Object of. "tial. 


róceedings is, not bin - 
ee CJ A Nan. ‘Rowe. ed Ar Moss = Per. “Mookerjee and "Page, M -Shorthand writers 
ely J. 674, 7 211624 ; should. be. employed Jy. Judges. exercising original, . 
VOTER UIS ý =", civil or, criminal- jurisdiction. for- taking full and , 
Crimthal’ trial. Accused unable to ate Court “accurate notes of proceedings. : 
“Medical “certificate signed by qualified doctor, Per, Ghosh,.. J,~-The , extreme . importance - of 
whether. should be ‘accepted: See Praen 126 avoiding. any grounds for: suspscion in trials, civil - 
a : and: priminal cannot be too strongly emphasised; 
mi Din tion to acouse to. be pe wi suspicion feeds on secrecy and the best way to get 
witnesses’ on. ;eertain. date dio be ready im rid of, suspicion is to let all the facts be known. 
prósecütion ga Ball iain bail dur- The object ofa. trial.is.tHfe. administration of 
ing trial.” See Priore. a 5 justice in a Court, as free from doubt or chance 
TI "of miscarriage, as merely human administration of 
it egt be—nót in the interest of'either the ^ Orown 
d ‘or the acdéused C EwrhbnoR.' v: BABENDRA KUMAR” 
^. 2 Quos, 38 O. L. J-411; 28 O; W. N. 170; qoa. I 
e R. (0) 297; 25 Or. L. 9.817 > 853^ 


“Guster adoption Ziegler s, | | signal: » 
Vaishas, $ eur 


: EL "by The, adoption. ‘of a dinghtor : son is recognised. 
ish t aay. "i rn , Magistrate diet iss “his. custom: among- Agarwal Vaishas. t 
Lgntixely.. free from: ‘prejudice keep +he-: "Bax Ene (1924) A.T LR. ed 49; BIA. b.. VEL 
So and Police papers . show: ‘that: the'prisoner- - "ut t alode o] a: 
in the- dock. isan. ex-convict: But the provisions —— ‘allen ation by widoi—N ecessity, proof cf 
of section : 310; ; of. the:; Criminal Proceduré- Oode;: Debts’ due by husband—-Small portion not for 


whereby,;-in: ‘Sessions itrials;:. alli ‘knowledge “Obs necessity—Sale, whether should be, converted into 
Hees «convicti, pis rightly withheld from.Jurors^ mortgage. E 

and Assessors until-after ‘the: accused: has^either ` 

pleaded, or been found, guilty, indicate the: A widow has power, undei. the, Customary i 
importance of the complete exclusion of such “of the; Punjab, to, mortgage lier husband's estate 
knowledge when; weighing ; the evidehée âs to the in order to pay off his just: debts. by a limited 

truth or otherwise -of thee imaini’ charge. `- The A sale of immoveable. property} y & limited owner. 


























ie "Presiona" con ` Mägiste: pU 
Grimindl -Procedure Code ‘(Act'V of" | 1898), He 
angloi “Ò ~ Bvidente’ Act (1; of. tae} S. vik 









' principle | underlying this, legal. provision, may. ought not;to-be converted into a, mortgage merely. 


. because a trifling portion. of the consideration . was, 
LEN ‘paid,; in. cash. for current... expenses and’ is. not 
redu proved, to, have: been. for necessity. . "There is. no 
z'rádieal difference; in ‘casesof this sort between a 
RO sale bya male owner and a sale by a widow. È ` 
6. Hassan MUHAMMAD v. MAHANDA, node L R. i 
B :n 245; ety iL J. 292. bier ik aped 

CADO res rosg-examinati n: of: = 

secution, witnesses—A ccused, nfnation: opm: - Pre-ériptióf Cdupal down: patty ict 

-ERerision. See. ORIMINAŲ PROCEDURE: Copk, s 439 “< Amila sic. eir 












also “bê sesi “it ‘sedtion 54" ot ihe E den 
undér“whicċh ^ ë 
inadmissible; 





D "décuséd person 
s En 18 Televan: is 
JIR Ey (1024) & 















LA 











44. No eügtom. of pre-emption obtains in the town 
SERT VS Es ESETI vU PARA eY YO of “Ohhapal in the Amritsar. District.. : L Gfasres : 
Py gêcul, “ebidenee : disbelicved.— Cone Sini 0. ‘Bent Raro cc st = "740 


jectures, bahane, based. OM, legagity of- P d 2 


a Buccesduft ioc Eon of 

Once the: prosecution. ‘evidence. “bas: ‘been. ‘refuted. daughters  Wajib-ulars, ‘evidentiary value, of— 
in'a large measure and the, Magistrate .trysts.the: Custom. observed, for 100 years-—Immemgrial,” 
fateof the tase to à Consideration. of probabilities;-.* «eaning-:ofe—Single::sinstanoe; whether sufficient 
heiéin Hanger “of: antiving ‘at the realm. of -con;..., to:defeat custom-—Custom of. cimheritance, , Jenal 
jecwites Or " erleal so> 
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Custom—coneld. 


‘An entry ‘in a wajib-ul-arz excluding daughters 
from inheritance affords very strong evidence of 
the existence of the custom especially when 
it. is corroborated by entries in the khewat 
which show that for four generations at least the 
custom has been observed in the family and 
that daughters have received no’ share in the 
inheritance. 

The word “immemorial” merely means beyond 
human memory and a custom which is proved. 
to extend for a “hundred years may very well be 
called immemorial. ` A i 

A custom established by a wajib-ul-arz and: 
borne out by an unbroken series of instances in 
a family throughout the long period for which 
the family history is known cannot be defeated 
bya singlé instamce showing n divergence from 
that custom. à d . 

A custom of inheritanóe must appertain to a 
family and. not to a locality. O MAJID Husain v. 
Sarpri Bream e 1033 


e ` ! s 
— — WaJib-ul-arz, entry in, construction of-— 
Tenant, right of, to use manure within village— 
Partition, effect of. an 


A custom was recorded ina wajib-ul-arz to the 
effect that a tenant could make useof his own 
manure only to manure land situated within the 
village and not outside. The village was subse- 
quently partitioned into three mahals but no new 
wajib-ul-arz was prepared at the time of partition. 


The zemindar contended that after the partition, a .' 


tenant belonging toa particular mahal was not 
entitled to use his own manure outside that-mahal: 
. Held, that under the custom recorded in the 
wajib-ul-arz, a tenant could use his manure in any 


' part of thé whole village. O RAGHUNATHJI ASTHAPIT,, 


: "RascoPAL MUNDIR v. Antoo, 100. & A. L, R: 208 
; 5i 740 


- Widows of. childless proprietor —Joint 

tenants—Death of one ^ widow—Survivorship— 

Succession. nchastity. 
e Where two widows of a childless male pro- 
prietor are in possession of their deceased husband's 
property as joint tenants and one of them dies, 
the surviving widow by virtue of survivorship 
absorbs the, remaining share. In such cages 
there is no successión and the question of the 





unchastity of the surviving widow does not arise. . 


L Buorr v, Runu, 5 L. 237; (1924) A. L R d 


Defamation — Publication necessary — Letter, 
where published--Prosecution, duty of—Libel- 


lous matter, connection of, with” complaint— : 


Jurisdiction. See PENAL Cope, 8s. 499, 500 129 


pekkhan Agriculturists’ Relief Act (XVII of ` 
1379), ss. 2, 10A, 20, applicability of — Agricul- 


turist, who is—S. 10A, whether retrospective. 


xtension of sections 2 and 20 ‘of the 
e: Agriculturists' Relief Act, to a particular 
district is sufficient to make 8. person an 
aericfilturist within the meaning wf section 2 of 
ihe Act, if that person by hintself or by his 


- INDIAN OASES, 


JJ) The application of 


: — [1924 
Dekkhan Agrlculturiéts' Relief Act—concld. : 


servants or by his tenants earns his livelihood, 
wholly or principally, by agriculture. carried on” ' 
within the limits of that district, or ordinarily 
engages personally in agricultural labqur within 
those limits: - ; f 

Held, by the Division Bench (Shah and Crump, 
section 10A of the 
Dekkhan- Agriculturists®Rélief Act is not confined 
to transactions which are entered into after the 
date on which that section was enacted, or . 
extended toa particular district. It is intended 


‘to be retrospective ineits operation, and the only 


test is that which the section itself lays down, 
viz. whether a person seeking the benefit of that 
section was an agriculturist at the time of sûch 
transaction. B  GawPAT CHANDRABHAN. v. TULSI 
RAMCHANDRA, 26 Bom. L. R. 118; 48 B. 214; (1924) 
A. I. R. (B.) 219 , 284 


————— 8. 10A—Limitation Act (IK..0f 1908), 
Sch. I, Art. 44—Sale of minor's property during 
minority—Suit to redeem on. allegation that 
transaction was mortgage—Limitation. 


Plaintiff's mother purported to sell certain pro- 
perty belonging to the plaintiff, during the latter's 
minority to the defendant. More than four years 
after attaining majority plaintiff filed a suit allegin 
that the transaction was really a morigage ang 
claimed to redeem it under section 10A of the 
Dekkhan Agriculturists' Relief Act. It was object- 
ed that the suit was barred by Limitation : 

Held, (1) that as the plaintiff accepted the transfer 
made by his mother and merely claimed that 
although in form a sale it was in fact a mortgage, 


. no setting aside of the sale was necessary, and 


Art. 44 of Sch. I to the Limitation Act was, there- 
fore, inapplicable to the case; . à 

(2) that the suit was. maintainable in view of 
the provisions of section 10A of the Dekkhan 
Agriculturists' Relief Act and was not barred by 
limitation. B SHIVBASAPPA NINGAPPA v. BALAPA 
Basara, 25 Bom. L. R. 1209; (1924) A, IL R. ad 
172 | i : 673 


s. 15B, decree passed under, whether. 
decree nisi--Final decree-—Procedure. 


Clause (1) of section 15B of the Dekkhan Agri- 
culturists’ Relief Act is not confined to decrees in 
which the amount is payable by instalments: It 
applies to all decrees for redemption, foreclosure or 
sale in any of the suits specified in that section, 


A decree made under the provisions of ‘section 
15B of the Dekkhan Agriculturists’ Relief Act ia 
not a decree nisi which requires to be. made final. 
B SUKLYA v. SUKLAL MorroHaND, 25 Bom, L. R. 
1214; 48 B. 172; (1994) A. I R. (B.) 169. 684 


Divorce Act (IV of 1869), ss. 2, 3, 7; 10— 
Residence within forum whether confers juris- 
diction—-Lex fori how far operative—Residence, 
meaning of—Indian Legislature, powers of— 
Indian Councils Act, 1861, 24 & 25 Vict. c. 67. 


Under section 2 of the Divorce Act, mere 
residence within. the forum confers upon the 
Indian Courts jurisdiction to grant a decree for the 





‘Vol. 81] 
Divorce Act--concld,. E 


dissolution of a-marriage between persons who are 
. . not domiciled in India at the time of the pre- 
'gentation of the petition for divorce. 

'. Under the Indian Councils Act the Indian 
Legislatüre was competent to confer such Juris- 
diction on the Indian Courts. 

Per Shadi Lal, C. J.—Residence as contemplated 
by the Statute means ordinary residence, and not a 
mere temporary presence in a country such as that 
of a traveller, and such residence must be bona 
‘fide residence and not one acquired for a fraudulent 
or collusive purpose. 

If the lex fort contains 2 definite rule governing 
+ jurisdiction over a case, that rule must be fol- 

lowed irrespective of the question whether if is in 
accordance with the corresponding rule of’ other 
‘countries or not, and whether the decree granted. 
“by the Court would or would not be recognised by 
‘thé Tribunals of a foreign country. L Les v. LEE, 
-5 L. 147; (1924) A. L R. (L) 513 * 686 


Easements Act (V of 1882), s. 13 (a) and 
(b)—Hasement of necessity— ‘Sale of part of pro- 
perty—Irrigation, rights of. 


The- plaintiff purchased from the defendant 
certain plots of land which before sale were irrigat- 
ed by means of a channel passing over other lands 
of the vendor still in his possession : 

Held,that in the absence of a stipulation to the 
contrary, the transfere2 was entitled to the same 
facilities for irrigation that used to be attached to 

- the. transferred land before transfer and ‘it was 
immaterial that some other source of irrigation 
~ could be found for the sevéred portion. M 
"Sourtrasa Narpu v. Rasagopanan, 20 L. W. 245; 47 - 
.M.L.J 302; (1924) M. W. N. 678 833. 


| Ejectment—Landlord under Court of Wards— 

. . Lease in excess of sanction of' Commissioner, 
.^ validity of —Ejectment—Improvements—Com- 
pensation—Accéptance of rent after expiry of 
a See LANDEORD AND TENANT 744 


,, suit for—Burden of proof—Gora lands— 
- Possession following title—Pr esumption, SERRE. 
bility of. - 


In a suit for ejectment, the onus being upon the l 


plaintiff, he must make out both that he has title to 
the land in” suit and that he was in possession 
Dwithin- twelve years of the date when the suit 
Was instituted and if he fails to prove his posses- 
“sion ‘then, notwithstanding his title, it being ad- 

, mitted- that the defendant is in possession at the 
date of the suit, his suit must dail: But the 

. mature and quality of the proof required to satisfy 
'. thé burden thus cast upon the plaintiff may vary 
in different classes of.cases. For example where 

- the land is jungle land or land under water, where 
“no evidence of actual user in the- ordinary Sense 
can be expected to be adduced, dhe presumption 

' . that-possession follows title may: be called in aid 
to supplement. the absence of evidence upon the 
question of possession, because mere non-user does 
not in itself deprive a party of his title to his 
land. Itis necessary. both that he should have 
lost his possession and that somebody else should 
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` Ejectment. -concld 


i Estoppel. 


` (1922) A. L R. (L.) 263; 25 Cr, L 


1107 . 


have come into possession.and remained there 
adversely to him. 

In the case of gora lands which are “cultivated 
only occasionally, although proof of certain’ acts of 


.user might reasonably be expected, the evidence 


upon this point must necessarily be’ more difficult 


40 procure than in the case of lands continually 


‘under cultivation. Pat RAMNATH SARANGI v. QOBAR- 


DHAN PaNpEY, 3 Pat, 258; (1924) A. 1. R. (Pat) 629 
; 669 


‘See RAILWAYS Act, 8. 72 1 


See 





-- in Criminal case, 


- Mapras City 
MUNICIPAL Act, s. 288 72 





- Rent suit against tenant—Plot included 
in plaint on objection of defendant—Title suit, 
whether barred. See EvipENtE Acr, s. 115 324 

Evidence Act (1 of 1872) s. 3— Proof, what 
amounts to. See PENAL Copr, s. 300 901 


— —— 88. 14, 60, 105- Penal Code (Act XLV: 
of 1860), s. 300 Ezxcep. I—Statement made by 
accused immediately after occurrence—Proof— 
Murder—Grave‘ and sudden provocation—Burden 
of proof—Presumption—Alternative defences: 

A statement made by an accussed person im- 


mediately after the occurrence of the ‘offence is . 
“relevant as showing his state of mind, but where 
"that statement is a ue of what somebody 


else said to the accused, the latter statement must 
be proved by direct oral evidence of a person who 
heard it under section 60 of the Evidence Act. 

An accused person is not bound” to speak the 
truth and cannot be pinned down to any particular 
statement he may have, made. 

The burden of proving the existence of cir- 
cumstances. bringing a case within Iixception 1 to 


‘section 300 of the Penal Code lies on the accuséd 
. person and under section 105 of the ~Evidence Act 


a Court is bound to presume the absence of any 
such circumstances. L Kaxan SINGH v: ExPEROR, 
25 Or. L. J. 1005 717 


s. 24—Confession to lambardar, admis- 
sibility of. 

A lambardar isa person in authority and & 
confession ‘made to him under threats is inadmis- 
sible in evidence under section 24 of the Evidence 
Act. L MUHAMMAD Yar v. puis AL: L. J. 235; 

. J. 939 - 5585 


——— 8. 25—Confession to Police Officer — Ex- 


planatory statement’ not amounting to admission | 


of uilt, admissibility of. 

After A fight, in which death was caused, 
several accused drove certain: cattle belonging to 
the deceased to the pound. Two of them made a 
statement'to a Sub-Inspector of Police that they 


“were in the fight and that the deceased had at- 


tempted to interferé’with the seizure of the cattle : 
Held, that the statement did not amount to 
a confession, inasmuch? as it was oply an 
explanatory statement of the circumstances 
under whichethe cattle had been seized, and was 
not an sai of guilt, but ee in the nature 
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:  Evidén ce Agt--contd,: 





ofa complaint against the deceased, and. was; = 


“ therefore, not inadmissible in evidence. LE JAIAL 


` 


v. EMPEROR; (1928) | A. L Re (L) 2325 


350r, D. d. 
Sit : 


` 347, 
$. 25—Village Headman, ‘whether Police 
~ Offs —onfession 1 made. to. Village. Headman,- . 

imissibility. of. 
In Burma: a Village. Headman- da ‘not a Police. 
Officer, and. confessions: made e ion him are: not’ 





Shed i to Dn pE e will a on "the 
circumstances .of 
Headman has taken. in, the ‘eluciddtion--of the 
crime. R Noa Myrn v. EMPEROR, 3; Bur, L. J. 11;2 
R-E (1994) A. L'R. R} 245; 25. d L. 52824 ~ 


Bs 39;—Confession , of ‘co-aegused admis- 


Y 





-sigi of; + 

Séction, 30 of tlie? Evidence’ ‘Ket renders adis! 
sible an’, ` ineviminatory? ‘statemiént , madé- by, one, 
addused . as againgt “the “other. ‘only - whieh it sub- ° 
stantially implicates, the former and ‘not “when 
if ‘isi an A paor statem nt 8 TOrANDAN v. 
EMPEROR, Or. L.J.:761 k 













aS BO s Confession Sof prisoner Use 
ris corphisoner;—Statement » Of: rone 
when will. fice, for, conviction: ... 7 


A confession: of a prisoner, will not be admissibló 








in is against his co-accused.unless'he :intpli--. 





full extent. a8 múch- nahi 
pi ELT 3 ^ 





^et 3. 





Me ure 
M 


tion in "inaterial particuldts. 
A*rétrücted confession heed not be supported . by... 


‘ndependént reliable evidence’ cofroborating-it in . 
-matérial particulars and may form” ‘thé basis ofa ^ 
conviction; aif. -the : “Magistrate | belieyes thatit was _ 


volühtarily tade.” ‘S Manuus* ?y. "ExrPékoh, 16 S.L. 
R. 67; 25° Or," L J. 5 DL va p ET 


oe 







(6€ 


ácaused. " TES 

1t prima fasié evidence o ihe existence "y a 

conspiracy..18' given, and: accepted, tlia. evidence 

of , “statements, made. by: ‘one, of: the conspirators, 

ia furtherance of ‘the ‘common .9bj Romane 
al: = 


(Falns' rte 
padaka Sétion | 30. of: tha. Evidence. Act, “the 
confession ‘of ‘one’ ‘accused may. be . taken, into. 
considération .. 88 c against.. the ‘other co-accused. 
“puta donviction , of an &ccased based solely: on. 
the. confession of a ‘co-accused.cainot stand witli- 
Qut. kadenangan 'evidence entirely . outajde “the. 
OM Lauper GANGANNG In T£, 20 i 



















INDIAN CASES. 


E : ienes. Act—contd. 


i under which those, injuries: came-'to “hè 


each ;case and the part the . 





es that! there’: 


TN $0--Confesioi, 1 rëi UR » 


(1924 


s. 32 (1) —Dyfng declaration; Shab tied 
Statement made by deceased several days before 
cause  of-.death, admissibility oft * 
Sub-section (1). of ‘section -32- of the- -fividence'” 

` Act only applies to statements : made by a "dying + 
person:as-.to the injuries which; have’ ee 
“him: or hèr fo that condition; or the citcymétance, 
inflicted, 
Tar deni c : 





Statements made- “by ay eased ] 
days - before, the^cause, of ^his-ór' 
; not admissible ins evidence" uder. 


4L. 455; (1924) “As F E du ERE "Or. 










——— ss.. 32. (8) : "155 Recital « as 6 
guardianship. application, admissibility gf 
The. recital. of the’ dàtexof. birth 'ofa' person, in’ 

a guardianship: application i isnot by-itself admissi- |. 

ble -in «evidence -upon > mêre production. of” the 

docüment,. but ` may: be rendered: admisèible ^in" : 








2 certain contingenocjés. ¿Tot instance, ifthe d " 


who made the. statement.is- dead or cannot. b à 
foundsand had special’ ddeàfis.- "ot^ Jhowledge ` ap 
relationship « the: statement: may: bê dmi ‘ible 
under séction 32 (5) of thé Evidence “Att Or," again, 
if the person is examined as à witness, his credit 
may‘ tbe dnipeached' under Béction ` “155 0f .the Evie, 
dence’ Act by the production’ of'the;recita]in. m 
application. | ‘O "PROHLÁD CHANDRA Wi. RAM Saran, < 
E Lid 213; 1924) A. TAR O.). 490 80, 
























8, 432 Adi 
= "Recitals, whethe 
The admission’ deh 

fas’ litigation which: ded i 

particular | way, hag not the:éfiect‘of rendering. he: 

, recitals i ìn that judgment: admissible it- evidence in. 

. the Subsequent action. “GC ARDUL LATIF 4; ABDU 
Hao, 38 0. W. N. 62; (1924) A. LR, (€):9237 AGI 


—— — sS.. 45--Infringement, of. COPY: ight 
pert evidente, Becepalty of. See, oe 


sa). 















SU 60-—8tàtirierit madé oy ‘accused im- 
mediately after occurrence-—Proof: : See EVIDENCE T 
odds eee ve Uu OESTE DIU EE IDA 












—————s$. 74, 77 —Bxecution of decree Deli 
of possession—- Report: of- process-server, : whether. 

public: document—Ceptified- “copy z 

Sion delivery bf, effect of." 


ihe” delivery, of “possession . in 1 execution" Oba: * 
* decree is gm act. of a: Tribunal. and- a report + 
to: th ; :officer. of-the- “Coutts T 




















t d--oub..tnid " posses: 
: gion, bant been., delivered: to the’ . decree: -holde: 

which, ‘report ig. ‘preserved , ;88* one of the, “Oó 
records, , ds 7a jt Public: ` document, - : Within» the 






J meaning of ‘section . 174 of . the Byidencé: „Act; And. # 
“can be. proved .by..the production., of-a ce: fiéd vi 
copy as permitted. by seetiori-77 ofthe. Act, Id 





A perso. ^whb. "has obtained - formal posdession 1 
" of certain. pi "erty in. execution ' ofa decrée must -, 
be deemed: to. in possession’ -of--such : “property ; 
for-the purposes | of the penal law. O Bank K Ew-^7 
Fino , 10 Q. & A. L. R34; 3:91. s 
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."- Evidence Act—eontd;... - 5 
un ol vau qu SG S NE Ate Pou 
g a 85, “BO, 91— Civil Procedire Code (Act V 
. of 1908), O. XVIII, r..6—Criminal: proceedings 
7 against witness—Deposition mot read over to., wit- 
inéss, admissibility’ of —Qral evidence, whether 
"admissible. n E aet 
khe omission: tò read: over.the  déposition of a 
. Witness.to him-as provided’ by’ O.: XVIII, r. 5, 
vof the Civil. Procedure Code, ‘makes ‘the récord 
. of the deposition: inadmissible in any “criminal 
Lgroceedings againft him, and, section: 91 .0f the 
-Evidence Act bars the admission of oral evidence, 
in „such a case; tO prove .the 'contents of "the 
-deposition., OC YiwPrRoR-. Nanas “Ant, 5l 'O. 236; 
1(1924) Ay I, R. (0) 705; 25 Or.L..2:1027. - 803] 
D85. 8, 91——-Oontiact for salé— Oral agreement, 
"proof of—Agresment ‘mentioned in’ sale-deec, 
: effect of; - See ‘TRaNSER-or "PROPERTY Adi, s. 54 
y f Uum - ades. WA Ou estt -. $57 
Dni S. 91—Verbal' negotiations leading to. con- 
^U tract, admissibility ofe 7) ol. uS 
... Verbal! negotiations leading up: to an express 
‘contract in writing cannot--be ‘set up..'a$-'an 
_indepetident'contract and, are, not.even admissible 
in evidence. C.DutA MEAN w. ABDUL RAHAMAN, 28 
OQ. W. N. 70; (1924) A. Y. R. (0) 452 ^05 641 
“Sor $105—Murder—LExceptioris—-Barden of 
‘proof—Plea ‘not taken by accused—Diuty of Court. 
See PENAL Ooper, s. 309, Bxozr: | .: 901 
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LL $105-Murder-Grave and sudden pio- 


, Yocstion—Burden. .of..proof—Presumption.. See 
Evrbenos Ar, s.14 — * .. Rove c77 
tiiri Se 108, scope df-—Presumptidn of death— 
«Dime of ‘death, whether presumed—Burden of 
uM ANS Eje Pe me E * ^ ot MUR 


d ho presumptiori wider -section 108. of the Evi- 
dence Act relàtes-to à ' presuniption. as to the fact 
of death, and Has no reference to thé date of death 
Which miust-bé proved like any. other fact by the 
party who is interested in establishing that a person 
tied on dr. before a particular date. The onus of 
proving that the death took place .on or. before a 
particular date lies upon ‘that party. who 
has to establish ib: in order to succeed. -B Goran 
Barr Avre-v. Manast GANUJI PapvAn, 47 B. 451; 
25.Bóm. L. R. 134; (1923) A. I. R. (B) 103.- 449 
me T12— Presumption i 
“marriage of divorced woman—Birth of child, 
` three months later—Paternity of child. ~ i 


: Under.seétion 112. of-the Evidence "Act: birth, 


in- wedlock 'makes:a child legitimate ‘and the 
only-ground for disputing “its . paternity “is “to 
show that the father had no access ^to “the 
mother at the time.the child was.begotten and. 
no other exception is. allowed... - HP EE 
The presumption of, legitimacy ‘of children 
arises. from -Dirth/and not’ from ‘conception. : wi- 


legs "non-access at the time of conception” is: 


proved. : ; P 
JA woman was firsb married to one S in Octo- 
ber 1903. . The marriage was dissolved in May or 
June 1901 nnd she martied again one Tin June 
or duly 1904, A child was born to her in ‘Sep: 
tember 1904; : E 


of paternity—Re- 


mum D 


T e re . e fet s 


° M ww oon E be L 53409 . 


3 


'EvIderice Act~contd: ' 


7? Held*that the child must be treated as the legiti- 
.matechild, of T in the absence of:-proof of non: 
,8c08ss between the woman ‘and T''aí the time of 
‘conception. It was immgterial that she was then 
“married to another person... M Pabani v, Sgruv, 20 
-L. W. 69; 41'M:L. J, 155: (1921) "M, W. N. 503; 
(1924) A. I. R. (M.) 677; 47 M. 706 , 456 


-———- s. 114—Possession of stolen. praperty— 
:*: Dishonest recéption—Presumption—Constructive 
.'" possessiom See Penan Cops, e. 411 - 558 


pea sS, 114 il. (b)—Approver, evidence of— 
' Corroboration. | NO NUNT z 

~ . While sectión 114, illustration (b).of the Eyidence 
"Aet is ‘not imperative, the Courts ex majore, cautela 
- insist upon the ‘corroboration of. an approver's evi- 
~dence in material particulars. S KAUROMALD v. JEn- 
“pERor, 25 Cr. L. J. 1057 ` 881 


= ss; ITH. (b); 133—Approver; conviotion 
--': based on statement of—Corroboration, absenge of. 
-7 It is unsafe to base a’. conviction for a capital 
offence upon the uncorroborajed statement of an 
‘approver. L KHUSHI MUHAMMAD v. EMPEROR, 6 Li 
L. J. 166; (1924) A: L R. (La) 481; .25 -Or, L. d. 979 
(ote CoU CURL. qu Qu ou 627 
i= 8, 114 lll; (b); 133—A pprover, statement 
v «of, conviction based on—Corróboralion-—Práctice. 
= The, uncorroborated evidence of an décomplice is 
admissible in law. It ia, however, tlie duty of tho 
Judges tó “Warn. the Jury ofthe danger of con- 
yicting an accuséd persên on the wicofroborated 
testimony of an accomplice or accqmplices,-and, in 
the discretion .of the Judge, to advise them mot to 
convict. upon such evidence; but the Judge should 
point óut tothe Jury that it is within their legal 
province to convict upon. such unconfirmed 
évidence, OC Esprxor v. JaMALDI FAKIR, 51 C. 160. 
28 O.W. N. 536; (1924) A: I. R. (O.) 701; 25- Cr, Li 
J.1000^ . A TE 712: 
—-—— 8, 115— Estoppel— Rent suit against tenant 
. = Plot included in plaint on objection of défend: 

ant —litle suit; whether barred. * . 

-Plaintiff. sued: the defendant for-the rent af 
certain plots of land. Defendant cbjected that 
a: particular plot which formed part of his 
tenancy had -not been included in -the plaint. 
Plaintiff applied -for the inclusion of the plot 
in-the plaint but stated that the plot did ' not. 
form part ;of the tenancy of the defendant and 
ihat he reserved his right to bring a title suit 
in. respect. of the plot. He subsequently brought 
a suit to,ejéct the defendant from tho plot: 

. Held, that the plaintiff was not ‘estopped by 
reason 6f his application in the previous suit 
from maintaihiug the subsequent suit. Pat Raw 
Prasan SINGH v.. RAM Cuanpra RAI, 4 P. L; T. 730; 
(1924) AL R. (Pat.) 203- -` 824 


——.—— 8. 122 —8Statement; incriminating, made by : 
wife to husband, adnflssibility of., 3 
A statement of an incriminating nature made by 
a Wife to her husband cannot Be received in evidence 
afainst the former in support of a charge of an 


oflence, L IusawmaN v, EMPEROR, (1923) A, Í R, (Li) 
40; 25 Or, L, J. 083 271 


' 1110 
Evidence’Act-—-coneld.. Y 
— —— $, 188— Cross-examination of prosecution 


< witüesses—-Accused, right of, denial of See, 
- CRIMINAL PROCEDURE CODE, s. 439 44 


Z———— $ 155— Hecital as to-age in guardianship ^ 


application, admissibility of. See EvrpENOE ACT; 
8.32 (5) ^^ 7 680 

Execution of decree—AppealLimitation, com- . 
“mencement of, See LIMITATION Act, Bcn. I, ART. 

182 (2) S . ^ .569 . 
.o——— — Appointment of Receiver—Consent order 
—Stay of execution—Res judicata—-Decree-holder, 
. position of. See . CIWIL PmoospuRE Cops, s, 11 
" ; : - 576 
————— Arrest inexecution— Release on security— 
: Surety, liability of£—Failure to produce judgment- 
debtor, effect of—Decree-holder, whether can 


execute decree against surety. See Crvin PRocE- 
-DURE Cops, s. 55 (4) T | 702. 


———— Attachment—"Implements of husbandry” `- 
Articles used by agriculturist for extracting 
juice.from sugar cane, whether exempt from at- 


tachment. See Civi» Procepuru CODE, s. 60 (b)' 
AY ' s f 679 
—— —— Àtiachment—Property in possession of 


mortgagee--Mortgagee, whether can object to. 

attachment. “See Civiu Proozpury Cops, O. XXI, 
Sr200 7 č 648 
Auction-purchaser’s rights and liabilities 
-—Charge or mortgage, notice of—Sale proclama- 





"tion. See Oivin PRrocepure Copy, O. XXI, r. 58 
EEN ] cR 1013 
—— ——— Compromise between claimants to estate— 


-Money paid by some claimants to another, whe- ` 
ther “propérty of the deceased”—Decree against 
deceased—Money, whether can be attached. See 
OrviL PRooEDURE Cops, s. 50 (2) 464 


——-— Death of judgment-debtor— Proceedings 

' against minor sons under guardianship of mother 

—Sale in execution, validity of. 5 

Defendant, obtained a mortgage-decree against 
plaintiffs! fathe», who died soon after. Execu- 
tion was taken oub against plaintiffs’ mother as 
well as against. the plaintiffs represented to be 
under the guardianship of their mother and the 
property in dispute was sold in execution, The 
plaintiffs’ mother then made an application on 
her own behalf and as guardian ad litem of the 
plaintiffs to have the sale set aside, but the 
application "was dismissed. The plaintiffs there- 
upon instituted a suit. for recovery of 
possession. of the property on the allegation that 
they- were not. properly: represented ‘in the 
execution proecedings and the sale was, *there- 
fore, a nullity : E * 

Held, that this was not a case in -which there 
was an entire absence of representation of the 
minors and the sale could not, therefore, be treated 
asanulity. C JINNAT ALI v. KAILAS CHANDRA, 39 
C. L. J. 284; (1924) A. I. R. (O9 847 870 


—— Delivery of pgssession— Formal , posses- 
siong delivery of, effect of, See EvIDENCE Act; s.e 
T 533 





INDIAN CASES. 


[1994 
Execution of decree—concld, . 


Directions to parties to abide by terms of 
compromise, effect of. See Oivin PROCEDURE 
Cope, O. KAT, r. 3. 459 


Execution sale—Fraud—Application to 
set aside sale—Limitation, See LIMITATION’ ‘Act, 
Scu. I; Arr. 166 | + 844 


-——.—— Money deposited in Coiirt by judgment- 
debtor—Application .for' rateable distribution, 
whether lies. See Civiu WRocEDURE CODE, 8.73, 7 


Parties to suit, right of. ° See Orvin, PRooE- 
DURE Cong, O. IX, r. 9 ; 747 


— — —— Payment in Court by judgment-debtor— 
Notice in writing to decreé-holder, whether neces: 
sary. See Civi PRocEpURE Cons, s. 142 " 1001 

Receiver, appointment of—Interest, whê-' 
ther transferred—Oivil Procedure Code, (Act V 
of 1908), O. XL, application of ~Execution pro- 
ceedings. See Acra Tenancy Act, s. 20 (3) 741 


——'—— Sale in execution—Joint purchases— 
Deposit money, payment of, in proportionate 
Slhiares—Purchase-money, balance of—Payment 
by one only—Sale certificate in respect of 


whole property issued to person making pay-. 


ment—Co-purchaser, suit by, to, recover prò- 





portionate share. See 'Civin Procepurg CODE; 
8. 66 (2) BAB 1029 
Set-off, whether can be allowed 


in execu- 
tion—Procedure, f : 


JA claim to set-off must be made before a 


decree is passed; once a decree has been passed it 
cannot’ be amended in execution proceedings by 
the admission of a set-off. . 


Plaintiff Bank obtained a decree against the. 


defendant and then went intó voluntary liquida- 
fion. In execution of the decree defendant sought 
to set-off a certain sum due to him from the 


- Bank on account of a fixed deposit: 


Held, that the set-off could not be allowed. O 
NATIONAL BANK or UPPER INDIA Lip. v. Goran Das, 
10 O. & A. L. R. 399; 11 O. L. J. 517. 651 


Stay of execution—Security for stay—Pro- 


`- perties comprised in bond, whether can be proceed- 


ed_against—Suit whether necessary —Transfer of 
Property Act (IV of 1882), s. 67. 
Where security is given, during the pendency 

of an appeal, for the due performance of the 

decree, for the purpose of obtaining a stay of 


` execution -of the decree, the properties comprised 


in the security-bond, can be proceeded against in, 


execution of the decree, without instituting a - 


suit under section 67 of the Transfer of Property 
Act. OC JvormPankasg NANDI v. MUKTI PRAKASH, 51 
C. 150; (1924) A. I. R. (O.) 485 734 


- Extradition Act (XV of 1903), s. 7—Warrant 


of extradition signed by Assistant British Envoy 
at Nepal—Extradition, whether valid. 
A warrant of extradition signed by the Assistant 


“British Envoy of Nepal Court is not a valid war- 


rant when that officer is not empowered as a Politi- 
cal Agent within the meaning of section 7 of the 
Extradition Act, ` Pat Sapgax GIR v. EMPEROR, 25 
Or. L. J. 687 175 


. 
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Fishery, exclusive right of, in navigable river, 
proof of—Grant by Government, validity of—- 
Tolls, right to levy—Revenue Records, entry in. 
Prima facie everybody has aright in India to 

fish in any navigable water, whether tidal or not. 

A person, .therefore, who 

right of fishing in a navigable river must prove it 

by plain and clear evidence. EN 

It is, Rowever, within the power of Government 
io grant such exélusive right of fishing in a navi- 
gable water, and such a grant, if proved, is per- 
fectly legal A mere gnnt ofa right to levy tolls 
does not amount o a right of exclusive fishery, nor 
isa mere mention in the revenue documents that 
cettain classes of revenue are not being interfered 
with to beconstrued as granting an exclusive 
right ‘of fishery in navigable waters, if other ade- 
quate and sufficient meaning can be found for such 
fa entry. : 

Per Ghose, J-—Quere: Whether, after the abo- 
lition of sayer, any zemindar has got any right 
to levy tolls or taxes with regard-to the right of 
fishing by fishermen in a public navigable river. 
O MIDNAPORE ZEMINDARY Co. Lrp. v, TRAILOKYA 
Nara Harpan, 51 O. 110; (1924) A. 1. R. (CO) 562: 40 
O. L. J: 238 501 
Forest Act (VI of 1878), Ch. IV, ss, 29, 32— 

“Protected forest" declared to be ‘reserved forest" 

— Reservation, cancellation of, effect of—Land 

whether becomes “protected forest." 

Where land which is “protected forest” is 
removed from the category of “protected forest” 
and is declared to be "reserved forest" and the 
reservation is subsequently cancelled by a 
notification, the effect of the notification is to 
restore the status of the land to what it was 
before, that is to say, it again becomes “protected 
forest." A Emperor v. KAMLA Part, 46 A. 128; (1924) 
A. L R. (A) 539; 25 Cr. L. J. 999 | 711 
Fraud—Execution- sale—Application to set aside 

sale on ground of fraud—Limitation. See LIMITA- 

TION Act, Son. I, Arr. 166 844 

, suit on allegation of, failure of—Appeal— 

Alternative case, whether can be set up. See 

APPEAL i ^ 680 
Guardian and minor—Agent appointed by guar- 

dian—Suit by minor against agent, maintain- 

ability of. 

A minor can maintain a suit against an agent 
appointed by the guardian for the benefit of the 
minor’s estate, generally, and at least in respect of 
properties received by the agent and not accounted 
for to the guardian. M SUYAMPRAKASAM v. MURUGESA 
PinLA: 47 M. L. J. 205; 20 L. W. 272; 47 M. 774 779 
Guardian and ward—Guardian, appointment of 
«State assuming custody of infant, functions of 

~-Method of bringing up infant—District Judge, 

duty of. i 

When the State assumes direct custody of an in- 
fant’ ít undertakes to bring up the boy in the same 
manner as his natural father or guardian would 
have done, that is, in the traditions of the family 
to which after becoming major he has to revert. 

Every effort should be made to train the boy 
as much as possible in the traditions of the 
family to which he belongs, and in the case of 
adoption, in the traditions of the adoptive family, 
of which the boy becomes a member as if he 
was born in that family, 


GENERAL INDEX. TE 


claims an exclusive . 


1111 - 


Guardlan and ward~—goncld. . 


In assuming charge of the estate ofa minor, a 
District Judge has to place hiniself in the position. 
of his father or guardian and hasto look ‘after 
the infant in every possible way. Pat MANMOHINI 
Dast v. Hart Pnasap Boss, 5 P. L. T. 415; ? P. L. R. 
202 : A f 1045 


Guardians and Wards Act (VIII of 1890), 
$. 30—Bengal Minors Act (XL of 1888)— 
Sale of minors property by guardian, whether 
void—Reversioners of minor, whether cam chal- 
lenge sale—Limitation, commencement of —Limi- 
tation Act (IX of 1008), Sch. I, Art. 120. 
.Where a guardian is appointed under a Statute, 

his powers of dealing with the property of the 

infant must be regulated by the provisions of the 

Statute. It is not open to any person dealing with 

such a guardian to support an unauthorised sale 

of the minor’s property by. calling in aid the per- 

sonal law of the minor. d 


An unauthorised sale ofa mfnor's property by a 
guardian appointed under the Bengal Minors 
Act, effected after the coming into force -of 
the Guardians and Wards,Act, is voidable and 
not void. Such an alienation is, however, void- 
able not only at the instance of the minor but also 
at the instance of any other person affected by the 
alienation. So that, where the minor is a qualified 
owner, the sale may be avoided by the rever- 
sioners, and it is immaterial that the minor does 
not choose to question it, the only effect of his 
omission being that the alienation stands good so ` 
far as his interest is concerned. 


In such a case, the reversioners, not being 
entitled to immediate possession, can only sue for 
a declaration, and the suit is governed by Art. 
120 of Schedule I to the Limitation Act. The 
right to sue acerues to each reversioner separately 
as soon as heis born, and does not accrue to the 
entire body of reversioners at the same time. 
C Das Ram Cuowpuory v. TIRTHA Nato Das, 51 C. 
101; (1924) A. I. R. (O.) 461 522 


— ——— 88. 30, 31— Limitation Act (IX of 1908), 
Sch. I, Art. 44—Alienation by guardian—Sanc- 
tion without enquiry, volidity* of —Alienation, 
voidable—Suit to set aside alienation-—Limitatiemn 
—Burden of proof. 


Article 44 of Sch. I to the Limitation Ac 
requires that a suit by award, who has attaind 
majority, to set aside a transfer of property 
by his guardian, must be instituted within 
three years from the date when the ward attains 
majority, and, in such a-case, the burden lies 
generally on the plaintiff to prove that he is in time. 

Section 3l of the Guardians and Wards Act 
contentplates.an enquiry by the District Judge 
into the nature of the proposed transaction before he 
sanctions an alienation by a guardian of the estate 
of his ward. But it does not follow that because 
sanction has been granted by the District Judge 
without enquiry, his act is without jurisdiction 
and that the alienafion is invalid. The effect of 
such omission cannot be more far reaching in 
its destructive operation shan an alienation by the 


“guardian without the requisite sanction, viz, that 
e 


sae . 


Guardians and Wards:Aotz-Goneld.- i50: 





ihe. word. can ayoid: the alienation . unless, “it is 
` proved. that it iwas: ‘necessary. "or for an. *vident 
udvantage to the ward. C POHLAD CHANDRA 2. RAM 
SARAN, 38 C. 4 J..213; (1924) A. I. R. (0.).420 680 


Hindu Law—deteleratiói ‘of: estate Dij ` wid 
est, 

In order that, an acceleration by a widow.in 
favour of the-next <reversioner may be “valid,” the 





: e mugt divest’ heresit | of her: ‘éntite interest in + 





Separate. property Corérsion. into joint 
family, property—Intention: wi- 

. Under the- Hindu: Law the: conversion: of: séparate 
property into joint family. property-by' the . “Process 
of throwing: it into the common. stock; ipre-supposes 
‘a consciousness on ‘the part. ofthe; ;Beparáte owner 
that the. property ig his _separate,, ‘property and- a 
clear intention . to waive. his separate rights. 
M Maxáxbi SERVAIv. SANTHANAM" “SeRvat "1081 
E = Adoptlon-— Property desti ing in male heirs 
| Mother, whether c can adopt... . .- 

Where a Hindu mother does not: gusce to vatan 
property. belonging to her deceased .son, and. the 
property goes to her husband’ 8 sheirs,:--she.cannot 
divest the property from them by- adopting another 
son ‘to her husband. B, AprvEvA-.FAKIR . GOWDA 
Party v, ÜHANMALLGOWDA | BAMANGOWDA;: 26 Bom. Xu 

R. 360; (1924) A.T. R. (B.) 393 i . 1018 





eee, Bengal, School— nga Eh pisitiói ‘of : 


~.Marriage between kayastha and dome, whether 
E valid. - 
c. It is well-settled law in Bengal . that: Janasthas 
i treated as, sudras;- A doine i is: algo treated: asa 
sudra.. in NG 
A marriage between a` avast and, a dome'is 
valid under Hindu Law; if. performed: with due rites. 
C BuoLa NATH MITER v. EMPEROR, 28 O:-W. N. 323; 
51 C, 488; ene LR, (0) 616; 35 PON Li J. 997 
-. 709 


Debutter--Pandibeti # třese s blantinp of 
"Religious putpose-—Establishment of. idol, whe- 
i d cem Valid dedication, requirements 
of, Xs 


Where the panchabati trees planting“ ceremony 
. performed. on’. a-con&ecrüted land “and - the 


Sy yah 9o Nay 


is 


place is regularly. used as a place: of worship 


and the. fouhder by- his Will specifically sets 
apart certain portion oflend for-the purpose and 
appoints a shebait, it is az valid dedication. of land 
for religious purposes. 

To effect a valid dedication; it is not necessary 
to establish the image. of an idol; : all” that” is 
essential is that the religious. “purposes: “should bs 
clearly specified and- the. property ' intended for 
the endowment set apart for that object. -'- 

« Where there -has been -a validi dedication, ` & 
breach. of trust- on the. part-of “a :shebait or ven 
of: the donor -himself will * not: invalidate. or 
annul. the. trust.or- alter-:the. original: nature" o£ 
the grant. C CHANDRA MO4AN: GANGULI v: TNaNEN- 
pra Nata BANERJEE, 21-0.. Wy Ne 1083; ; (1924) AT 
&R(0)40 . ` *" 874 


m 
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PODER ‘Guardianship—De facto guardi 4 
E tion’ “of YT 
: Under Hindu. Baw, ER de fatto: “guardian ' “dan 
‘charge. property: honestly - “for -the purpose. of 
: saving the estate or for 'the- benefit? the ‘estate 
provided the circumstantes would support. "the 
>, charge + hadit originated’ from" d de- facto “and 
xe ee manager, : ‘NeNarayan oy DHARMA!” 273 





- Joint Tamity her ‘and sons—Decree 
"hop "debts. "of deceased: father--Wamily- property, 
EU liable. 


dis 


“See Qi; Fripcsouus, Reps. 8 : 


^ ete Hy, du 





: = Mortgage of family: nane 

= Mortgage money,’ payment’ -of, to manage $e Mc 

+ gage whether. extinguished,” iure : 
The act of thé manager, of a joint Hindu 
- family. is: -bindingzon’ the minor- meri bers of th 
:family i in respect:.of: à joint family debt; * 
Méhere;s mortgagor paid ‘the: “motigagé 
to one:of.. two mórtgagees forming a: “Hindu” joint 
“family; who was májor and: who: éxécited /a 
receipt for tlie same and accepted the payment an 
igatisfaction of the mortgage: 
:Held;: that» the “receipt! was W. góod 2 essit 
‘extinguishing the mortgage n its entirety. -O-Suzo 
.OnahAN Das-v.-Dnzz BAHADUR: SINGH; :96:9:- G, 286; 
(1924) A. I. ae 40) 16b. ^ ea i “803 


T One . ember” raté Decree 
4 against | estate of sepan "ate: member--Minor : isons 
of ` separate’: member, - Ons, existence Separate 
member's hare mortgaged. ‘by: his brothers, as, sole 
: ‘that share-—Mortgage-money, quida Am 
PA ‘satisfaction of decree—Mortgage, whether binding 
On separate member's éstáte and. descend. ants— 
Tit. "act Ait dd b 1872), s s Gic Guari “de 
acto, A 
























< "ins 'exscution ot^ a i nloney-dedieo “ dins - “the 
:ebtáte of one T., who: was separate: “from: “his 
-brothers and” mother," thé- share of: T. “was 
attached." Thad minor:-sons, but 7"'s brothers 
‘snd mother representing themselyes toż bé" the 
-owners and "personsvin possession: "ot CRIS hare, 
‘mortgaged that share; and: the imortgageiohey 
was paid towards the. satisfaction, of th &óree 
against T's estate : 

: Held; (i) that" section 68 of ‘the Contrast Actrhad 
no application. to the facts’ of the, case >. ^'- 

- (iù) that as the mortgagors’ never purported? to 
act on Behalf of the minor Boris óf- T. and, executed 
the‘ mortgage totally ignoring the’ existence" n: 
T's sons, as sole owners “of ‘thé’ própelty, 
mortgage ` could not be-énforéed: Taha dither 
T.’s property ` or. T's descendants, 'A'LALMAN: v. 
Kirra Prasan * PENEN "o 

" 
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unite must be: SE like Fa other. ‘fact, 
LAL V. Dura, 7 LN 


se ues a terte 
e. 





———— Rig ht PL E Mpsenptida tate ae 
occupant -- 7 oint Mitakshara family -— Go- 


“Fol. 61) 


. Hindu Law—concld. : 


pics as 


EVENUE Copz, s. 209 
VENUE MS DE) t 


o NM 


—— —— Jolnt family, stit-against—-Family repre- 
~= -sented by some members—Remaining members, 
. whether bound. , Seé Oryrn PROOEDURE 
CHEER WI e ol rd 


2.437 





"e — Rellglóus dedication —-Temple — 
Founder conduct 0f —Pujarie8 —Non-Bralmins. 


s R Hindu who was originally poor and a great - 


| Gevout, installed an idol fgr. worshipping in his 
^lióüse and allowed the public to worship the idol. 
: Hè himself acted as pujari’to the idol On cer- 
thin days in eacli weak, the Hindu public was ad- 
*"amittéd by him free. of charge to worship in the 
-“ greater’ part of the temple, to one part only on pay- 
ment of fees, and to the inner shrine apparently 
;notat:all. He received the offerings made to’ idol 
-and .realised the other charges.levied from: the 
worshippers. . In course of time, the. income ib- 
creased, due-to the number of worshippers being 
increased,, Out:of-this income, he-“extended . the 
, building. of the têmple and -efficiently-maintained 
~ the, temple :as if it was a public.temple and dis- 
„charged all. expenses connected with the temple and 


the worshippers ofthe idol. . He applied the'surplus . 


zincome for his household purposes and for the bene- 
fit of tlie family: re E a 
- Held, that the founder by his conduct held out.and 
represented to the Hindu public that the temple 
-was & publie iemple'at. which all. Hindus might 
hee and that he had dedicated the temple to 
-the public, -~ n5. 0 0: 55. 7 777 
;:À pujari in Madras Presidency. may be a non- 
"Brahmin. P C LAKSHMANA: GOUNDAN v. SUBRAMANIA 
ANYAR, T A. T. R: (P. .O.) 44. 19 L. W. 253; 22 A. 
"E. J. 169; (1924) M: W. N. 278. 10 O. & AVL, uo 
‘Identification, evidence of— Witness. familiar 
(piti ‘face of accused—Conviction whether justifi- 
ea, | zo ae ete d ; B (d 
, Identification evidénoe by itself is, at. best, a 
very insüffioient ‘basis for conviction, but when 
itis found that identification witnesses have been 
familiar with the face of the person identified, 
‘there can bá no certainty that the witnesses 
really’ saw the accused person at the time of 
‘the commission ‘of ‘the offencé: O Din Dyan v. 
JUMPEROR, 9 O & A. L. R. 558; 10. O. L. J. . 347; 
:(1994)-A. I. R.(O.) 295; 25 Gre L; J. 1125 -949 
7— parade, proof of—Note of identification, 
"whether evidence, — 4 : : 
^* Obtter:—A note of'a test identification is no 
'evidence of the identification unless it is proved 
‘by the Magistrate who held the identification and 
gives full particulars of the identification, Pat 
BHAGWAT JHA v. Emperor, 25 Or. L, J. 501 45 


Inam-Iàam  village—Communal ` poramboke— 
z:Burdén of proof—Tanks: for: irrigation—Tanks 
fen bathing and.drinking—Inamdar’s title to bed 
z >-kight to sue tréspasser—Madras Estates Land 
-i Act (I.of 1908), s. 20. ~ Tp 

i Where an inam village is admitted or proved 


ic.beleng to the plaintiff, all lands within its 


. lands are 


CODE," 8. : 


.26 Boa. L. R. 


GENERALINDEX.. ' E  ydá c 
lx d , Inam—concld, ee l 


- ambit prima facie belong to him ‘and it is for 


the defendant who. raises the plea that*the suit 
communal poramboke lands, and 
therefore, do not belongeto the plaintiff, to allege 


„and prove facts necessary to substantiate the 
contention, 2 

` "Under seétion 20 ofthe Madras Estates Land 
. Act, communal lands, even in an estate, revert 
"fotheland-holder if the character of the land 
..88 communal land has ceased. 


“In the case of inam villages, the grant of a 


< whole inam village must be taken subject to the 


rights ofthe community. But where the rights 


.of the publie amount to a bare easement, the 
` inamdar has a title to the soil In the case of 


an irrigation tank, it is doubtful if the community 


:88 such bas any rights, and ifthe tank is one for 


the public drinking and bathing, even if the grant 


. may be subject to the rights of tlte public for these 


purposes, the bed of the tank belongs to the 


sinamdar, and if it ceases to be adank, all rights 


vest in him. Therefore, he ig the proper person 
to take action against a trespasser to remove the 
trespass, M IKANNAYIRAM Pinar v. ViRUDUPATTI 
Guns Lrp., 20 L. W. 185 1021 


E: Service inum lands—Emfranchisemeni— 

Separate or joint family property. 

The service inam lands, enfranchised in the 
name of.one member of a joint family, are his 
separate property and not the property of the joint 
family, M MaYANDISERTAI v. SANTHANAM SERYAI 
: ' : 1031 
Income.Tax Act (XI of 1922), ss. 2 

56—" Total UM what oe ds ee 

tered firm—Super-tax, assessment of—Income 
~ how to be calculated, 


_ For the purposes of section 56 of the Income 
Tax Act, “total income” means the total 
amount of income, profits or gains from all 


‘sources, including (1) certain receipts on which 


an assessee is exempt from paying income- 
and (2) the amount of tax deducted ai the pu 
hy companies when paying dividends, 
. An assessee who is a partner in a registered finm 
calculating his total income for the purposes of 
super-tax for a. particular year, is bound only to 
inclüde the profits which he actually received from 
the firm in that year, without reference to the 
share which he holds in the firm during the year 
for which super-tax is to be assessed. B Commis- 
SIOXER oF INCOME Tax v. PHILLIP SEDDON MELLOR 
366; (1924) A. L R. (B) 361; 48 
B. 504 ; ! 489 


———'8, 10 (2), (9)—Madras District Munici- 
palities Act(V of 1920), s. 92—Income-taz, assess- 
ment of —Tazx on companies— Business allowance 

^. Amount, deduction of. 

In ascertaining the assessable income, a tax on 
companies levied under section 92 of the Madras 
District Municipalities Act must be deducted as a 
business allowance under section 10 (2), clause (9) 
of the Incéme Tax Act. PES 

"Such a tax as the above is in no sense an income 
or-professionalige. It ig a compulsory toll on*ifad- 


ing companies, the payment of which is a condition 
" æ 


ee 


1114 s 27 
Income Tax Act—1922—concld. 


*precedent to the exercise of trade within the muni- 
cipal boundaries and, therefore, wholly and exclu- 
sively for purposes of trade. Mi COMMISSIONER OF 
INcoME Tax, Mapras v. NEDUNGADI BANK, LTD., 20 
TL. W. 87; 47 M. L. J. 160;,(1924) M. W. N. 580; 35. 
M. L. T. 53; 47 M. 667; (1994) A. I. R. (M.) 693 454 


Indian Councils Act, 1861, (24 & 25 Vict. C. 
67)—Indian Legislature, powers of. See Divorce 
Act, 8.2 => 686 


Injunction relating to proceedings before supe- 
rior Court—Temporary injunction—Perpetual in- 
junction. See Spzomic ReLIer Act, s. 56 2 

, temporary, when may be granted—Prima 
facie case--Substantial injury. See Oivin Pro- 
CEDURE Copz, O. XXXIX, r. 1 ` 322 

` Insolvency—Husband adjudged insolvent--Ad- 
judication order, effect of—Failure to pay main- 
ienance—Husbasd, whether guilty of wilful 

neglect. See CRIMINAL PRooEDURE Cops, s. 488 


underhand—Bill ‘of Exchange—Promissory-note 
-—Preswmption as to time of alteration—Burden 


of proof. 


An immaterial alteration, by whomsoever made, . 


does not affect the operation of an instrument; 
nor does an alteration made with the consent of all 
parties avoid an instrument, inasmuch as, it takes 
effect as altered. 

Instruments authenticated by the signature of 
the author but not séaled by him are instruments 
under hand, and there is no presumption that 
alterations made in such instruments were made 
before their execution. Therefore, where an 
alteration made in such an instrument is mate- 
rial and affects the validity of the instrument, 
the law casts a very heavy onus on the plaint- 
iff to explain the alteration and show when it was 
made. : : 

A writing which is intended to be under hand 
only can be altered by erasure, or interlineation, 
or otherwise, before it is signed, but it lies upon 
the party who puts the instrument in suit to 
efplain the alteration and show when it was 
made. : 

An alteration ina material part ofan instru- 
ment under hand made by, or with the consent 
of, one party thereto, but without the consent of 
the other party, makes the instrument void to 
this extent that the party responsible for the altera- 
tion, cannot enforce the instrument against a party 

not responsible. 

* An alteration made while the instrument is in 
the custody of one party, although not made with 


his knowledge or consent, has the same effect in 


avoiding the instrument as if made by him, on the 
principle that he who has the custody of an instru- 
ment made for his benefit, is bound to preserve it 
in its original state. N XKANHAYALAL TARACHAND v. 
Siaram Tukaram, 20 N. LR. 76 847 


Interest—Mortgage carrying simple interest—- 
Compound interest $t enhanced rate payable on 
default--Stipulation by way for penalty—Reason® 
ablejnterest, See CONTRAOT Act, S. T4 758 
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Instru ment—Materjal alteration — Instrument 
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Interest—concld, . ih 
——— payable "from date”, meaning of. See. 
BILL or EXCHANGE 561 


Interpretation of Statutes—Intention—History 
of legislation, when can be referred to. 

Per Mookerjee, J.—The proper course is, in the 
first instance, to examine the language of the 
Statute, to interpret it, to ask what is its natural 
meaning, uninfluenced by considerations derived 
from the previous state og the law. To begin with, 
an examination of the previous state of the law on 
the point isto attack the probfÉm at the wrong 
end; and it is a grave error to force upon the 
plain language of the section of an, Indian Statute 
an interpretation which the words will not bear, 
on the assumption of a supposed policy on the 
part of the Legislature to adopt or to vary, F MN 
the case nay be, the rules of the English Law on 
the subject. ` 


A reference to the history of legislation can 
only be legitimately made when reasonable doubt - 
is entertained as to the true construction of a 
Statute. 

Per Richardson, J.—The intentions of the Legis- 
lature are to be gathered from, the words used 
in the context in which they stand. C EMPEROR v. 
Barenpra Kumar Grose, 38 C. L. J. 411; 28 0. W. 
N. 170; (1924) A. I. R. (O) 257; 25 Or. L. id 


Intention of Legislature—Indian Courts, . 
duty of. i 


Per Shadi Lal, C.J.—A Court interpreting a 
Statute has no right to scan the wisdom or policy 
of the Legislature, nor isit entitled to modify 
the plain meaning of the language used by the: 
Legislature in order to avoid a conflict between 
two systems of law or undesirable consequences. 

The- intention of the -Legislature must be 


gathered from the language used in the Statute, - 


A Statute passed by the Indian Legislature, 
which is intended to have local operation and 
binds persons solong as they are within the said 
territories, cannot be rendered invalid by the 
circumstance that the law which it has enacted 
is at variance with the English Law on the sub- 
jeet, or that the result ensuing from it may not be. 
recognised by the English Courts. L Len v. Luz, 
5L 147; (1924) A. L R. (L) 513; : 686 


Intention of Legislature when can be re- 

ferred to. ; 
When the ordinary grammatical construction of 
a Statute leads to à manifest contradiction of the 


apparent purpose of the enactment, the rules' of 


grammer must give way to those of common sense - 
and the Statute must be construed with reference - 
to the intention of the Legislature. S HYDERABAD 
MUNICIPALITY v. FAKHRUDIN, 25 Or. L. J. 646 134. 


Language of section not clear—Marginal 
note, whether may be looked at. 


Where the section of a Statute by itself is not 
very clear in” its language, it is legitimate to 
look at the marginal note to see what the drift 
of the section itself is. M A. E. Sarrru, In re, 45 
M. L. J. 731; 18 L. W. 879; 33 M. L. T, 185; Qu) : 
A. I, R M.) 389; 25 Or. L. J. 084 7 
. 
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, principles of. | 


In interpreting a Statute the proper course 
. is, in the first instance, to éxamine the language 
of the Statüte and to ask what-is its natural 
meaning, uninfluenced by any considerations 
derived from the previous state of the law, and 
not.to start with” inquiring how the law pre- 
viously stood, and then, assuming that it was 
probably intended to leqye it unaltered, to see 
if the words of the enactment will bear an interpre- 
tation in conformity with this view. C RAGHUMULL 
KHA&NDEWAL v. OFFICIAL ASSIGNEE, CALOUTTA, 28 OC. 
W. N. 34; (1924) A. I. R. (C4 424 1 


Previous Statute, repeal of —Procedure. 


*Where there is an earlier Act with certain penal- 


< ties and a subsequent Act with other penalties, as 
a general proposition the earlier Statute is repealed 
by the later Statute even if there are no express 
words in the later Statute repealing the former. 


C AspuL JABBAR MUNSHI v. Marizuppr Sarcar, 28. 


O. W. N. 783;-25 Cr. L. J. 1107 
——— Taring Statute: i 


931 


‘Statutes which impose pecuniary burdens are 


subject to the rule of strict construction, All 
charges upon the subject.must be imposed in clear 
and unambiguous terms, as they tend to operate as 
penalties, and . the. subject is not to be taxad 


unless the language of the Statute clearly imposes - 


the obligation. O THADDEUS NAHAPIET v. SECRETARY 
or STATE FOR INDIA IN Counott, 39 O. L. J. 209 751 


Judicial precedents, authority of, limited to 
facts actually decided. 


Per Mookerjee, J—The language of a judicial 
pronouncement must be understood as spoken in 
reference to the facts under consideration and 
limited in meaning -by those facts; the generality 
of thé expression which may be found there-is 
not intended to be an exposition of the whole law, 
but is governed and qualified by the particular 
facts of the case in which such expressions are 
-to be found. In other words acase is only an 
authority for what it actually decides and cannot 
be quoted for a proposition that may seem logically 
to follow from it. C EMPEROR v. BARENDRA KUMAR 

` Guoss, 38 O. L. J. 411; 28 C. W. N. 170; (1924) A. 
L R. (O.) 257; 25 Cr. L. J. 817 353 


dc ea absence of —Consent of parties, effect 
of. - ; 


Consent of parties cannot give jurisdiction where 
the'Court has no jurisdiction: B YESHYADABAI v. 
JANARDHAN RAGHUNATH WARIK, 25 Bom. L. R. 1172; 


(1924) A. I. R. (BJ) 14 e 776 
3 Award, interference with—Court, juris- 
diction of. See ARBITRATION 525 





Attachment of property— Withdrawal of 
attachment—Decision by Civil Court —Jurisdic- 
tion of Magistrate. See OR1MINAL PROCEDURE CODE, 
8. 146 "d 553 





Contribution, suit for, whether cognisable 
by Small Cause Oourt.. See PROFINOIAL SMALL 
QausE Courts Aor, s. 25 566 


GENERAL INDEX, : 


"i15 


Jurlsdictlón—eoneld. — ' 


Crops, dispute as to ownership of—Trus- . 
tee in possession—Removal of crops—Suit to re- 
cover price—Jurisdiction, See PROVINCIAL SMALL 
Cause Courts Act, Sox. Il, Arr. 35 (ii) 1029 





——— Judgment written by Trying Magistrate 


pronounced by his successor—Jurisdiction. See 
CRIMINAL PROCEDURE Cops, 8. 350 899 


— —— , limits of. 


Jurisdiction is a branch of adjective law and is 
the first essential for the action of a Court. Courts 
from the highest tothe lowest can neither invest 
themselves with jurisdiction nor divest theniselves 
of it. S PrrUMAL v. Emperor, 25 Cr. L. J. 672 160 


Magistrate, transfer of, after prosecution 
evidence—Successor transferred after defence 
-evidence—Third Magistrate, judgment “by— 
Jurisdiction, See CRIMINAL PROCEDURE CODE, 8. 


350 » 54 


Suit for return of ornaments and money ex- 
pended in anticipation of marrigge—Small Cause ` 
Court, jurisdiction of. See PROVINCIAL SMALE 
Cause Courts Acr, Son. TI, dt. 35 (g) . 870 


— —— to iry case—Offence committed outside 
jurisdiction— Wrongful loss caused within juris- 
diction. See PENAL Cope, s, 409 538 


Jury, charge to—Misdirection — Non-direction — 
Summing up—Duty of Judge. See OmiMINAL 
- PROCEDURE CODE, s. 297 353 


, charge to—Omaission to give elaborate 
definition of offence —Misdirection See Oniur- 
NAL PROOEDURE Cong, s. 297 808 


, trial by—Disagreement between Judge 
and dJury—Reference to High Court—High 
Court, duty of—Verdict, unanimous, when to be 
interfered with. See CRIMINAL PROCEDURE Cope 
s. 299 246 


, trial by—Disagreement between Judge 
and Jury—Reference to High Court—High 
Court, interference by. See CRIMINAL PROOEDURE 
Conk, s. 307 x 261 


, trial by—Disagreement between Jud 
and Jury—Reference to High Court—Reflections 
on Jury-—Sessions Judge, duty of See Orrati- 
NAL PROOEDURE Cope, s. 307 |: 264 


————, trial by—Judge's charge—“Laying down 
law by which Jury are to be guided” me 
of—Failure to do so, effect of. See CRIMINAL 
PrRoceDuRE Cone, s. 297 953 

— — —, trial by— Reference to High Court—Ac- 
quittal—High Court, interference by. See CRIMI- 
NAL EROCEDURE Cope, s. 307 629 

, trial with —Disagreement between J udge 
and Jury—Reference to High Court—Duty of 
Court. See Criminar PnocEDURE Cons, s, 307 

: i 30 

, trial-with—Charge to J disce Nk 
Erroneous verdicte-Failure of justice—Power 
of Appeal Court to interfere, See CRIMINAL Pro- 
CEDURE ODE, s. 418 . 249 

*— —— verdict. of—Reference to High Court, 
See Criminan Procepury Copy, s, 307 (3) | 236 


Hie, 


Land Acquisition Act (I of 1894), ss. 9, 
54—Notice to persons interested—Service on 
one of three brothers, whether  suffitient— 
Presumption—Order dismissing claim—Appeal, 
whether lies. : 

Under section 9 of thesLand Acquisition Act, 
the Collector must, in addition to a general notice, 
serve a notice on the occupier, if any, of the 
Jand, and on all such persons known or believed 
to be interested therein or to be entitled to act 
for persons so ‘interested. It is not sufficient for 
him merely to serve a notice on one of three 
brothers, each of whom is equally interested 
under the Act, and the mere fact that one of the 
three brothers accepts a notice on behalf of the 
others does not raise any presumption that he had 
any authority to do so. i 


.Whére the order. of the Court to which a 
reference is madeeunder the Land Acquisition 
Aet has’ the effect of varying or confirming the 
Collector's award, an appeal is permissible against 
the order under section 54 of the Land Acquisition 
Aet, Pat. NITAI Durr v. SroRETARY or STATE for 
Innu, 3 Pat. 304; (1024) A. I R. (Pat.) 608 676 
Landlord and tenant—Forfeiture — Covenant 

against alienation—Partial alienation—Construc- 

tion of document, . : 4 

A clause for forfeiture must always be construed 
strictly as against. the person who is. trying -to 
take advantage of it, and effect should be given 
to it only so far as it is rendered absolutely neces- 
sary to do so by the wording of the clause. . 7 

A covenant by a tenant against alienation does not 
prevent him from assigning for any part of the term 
or from assigning a portion of the -premises, and 
uniess the covenant is expressly worded. to include 
a partial alienation of the premises, a partial alie- 
nation will not work forfeiture under such a clause. 
Mi VENKATARAMANA BHATTA v. KRISHNA BHATTA, 20 L 
W. 294; 47 M. L. J. 307; (1924) M. W. N. 668- 1006 


- Insolvency of tenant—Salé of crops—Rent, 
whether first charge. See PROVINOIAL INSOLVENCY 








Act, 8. 2 (1) (e) 647 
Kabuligat, construction of—Heritabl® 
tenancy—Excess area liable to  assessment— 


Tenancy whether at fixed rent—Statements in 

kabuliyat, effect of. 

The recitalin a kabuliyat that the tenancy is 
& heritable one, descending from father to son 
and that the'excess area found to be in possession 
of the tenant is to be assessed with rent at the rate 
mentioned therein is not sufficient to establish 
that the tenancy is a tenancy at a fixed rent., 

Jf inlaw a documont doesnot create a tenaucy 


“ata fixed rent, an expression in thekabuliyat that 


it did, would not estop the defendant in law. C 
EsnmaquE SHEIKH v. MATILAL Maro m 1043 


— Landlord under Court of . Wards—Lease 
in excess of sanction of Commissioner, validity 
of —Hjectment—Improvements — Compensation.—. 

. Acceptance of rent after egpiry of term—Hlec- 
tion. . . f 

` Plaiptifis were wards eof the Court of Wards, A 

proposal 

Court: of Wards to the Collector to settle a certain 

area of land belonging to the plaintiffs with the 
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on the defendant; ' 


was submitted by the Managér of the® 
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defendants at-a certain -rate of: rént: for tèn years, 
the defendants undertaking to construct’ and main- 


tain certain embankments. The Colleetor reported ' 


the proposal to the Commissioner who sanctioned 


it. The patta was then executed, and it-contained ` 


a clause conferring heritable océupaney rightson 
the defendants and.stating that the estate- would 
have no power.to dispogsess ‘them: orto ‘enharice 
their rent. In a suit by the plaintiffs for ejectment 
of the defendants after. the expity of ten years; s, 
Held, (1) that the. Commissioner -having sanction- 
ed alease for ten years only, the’ local officer had 
no power to confer pérmanebht rights of any kind 
. (2) that, theréfore, so faras:the lease ipurported 
to confer permanent rights on the defendants ‘or 
to create. a -term: exceeding ten. years, it -was: void 
against the plaintiffs, .or.voidable at-their instance, 
for excess; tt sonn, 030 0 LG Vp 
(3) that the defendants’ having ‘undertaken to 
construct embankments and. bring. the.Jand ‘under 
cultivation as part of their contract. im. considera- 
tion ofthe favourable terms on which thé lease 
was granted, were not entitled'to ány'comperisatión; 
(4) that the mere fact that'the Manager of the 
Court of Wards : provisionally. accepted’ the: rént 
after the expiry of the term.'of tenvyéarg ‘and 


„described the term’ s8s:'raiyati" did ‘net: ‘andount 


to an election by the Manager; 2. ^59: C 
(5) that the.plaintifis were,.therefore, ‘entitled ‘to 
a, decree for ejectment. `C Myxpusor RAHMAN =W, 
Ras LAKRI DEBYA, 39.0. L. J: 1022.52.00 (0,744 
— — — Occupancy rights, acquisition ofi-'Tenant 
settled by thekadar, position of. See: BENGAL 
“Tenancy Act, 8.20... 7. Vus. 821 
Occupancy tenant. “purchasing :village 
share—Merger of tenancy. ‘See "TRANSFER OF PRO: 

. PERTY Act; 8. 72. `. svo 815 276 
— Tenant holding over dftév'expiry of lease, 
‘position of-—Landlord, right of, tove-enter: |. . 
A tenant whose right is determined, has. úg 
right to remain forcibly upon- the land and say 
to his landlord that be will‘ cultiyate that land 
till such time as he is evicted by a Civil Court: 
From the moment the title of the tenant.expires, 
the landlord is in possession in the eyo ofthe 
law, and provided that le doss not use undue 
force, he is, entitled to-go upon .the:land': and: 
if necessary to use force for the "purpose of 
asserting and maintaining his. possession. ., Pat. 
Grra Prasap SINGH v. EnirsRoE, (1924) Pat, :29;. Td 
er qug 293 E 


TEENE A PON 


Or. L. J. 919; 5 P, LoT; 656° 


Lease—Langlord under Court. of: Wards--Leüse 
in excess of sanction. of Commissioner, validity. 
‘of. See LANDLORD AND TENANT `. 2,744 


Notice to quit, provision. dispensing with. . 


— Tenant holding over—Notice, whether. neces- 
sary, See TRANSFER or PROPERTY Act, 8:106 592 
VASE " . a * EE: 
Legal Practitloner—Improper conduct—Perso- 
mal attacks against Court, `i s room om 
The members of the légàl ‘profession "ate 
responsible for the fair ahd honest conduct of a 
case and they cannot be allowed to make 


1 
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A m ES = 
personal attacks or reckless and unfounded 
charges of impropriety or inattention against a 
.. "Iribubal when the real ground is that the Ad- 
vocdte concerned has failed to make an impres- 
sion by his arguments on the Court concerned 
and,lost his case in spite of every effort. A In the 
matter. of Mr, W.S. Dav, 25 Or. L. J. 1113;. (1924) 
ATLR(E)55.  .. 937 
Legal Practitioners Act (XVIII of 1879), s.-12 
-—Temporary “aberration, whether defect of 
éhárücter — Misappropriation — Dismissal—Sus- 
pension S s L1 ee 
"A Pleader was convicted of criminal breach of 
trust whiéh was:.found-tó have been only in- 
fended ` to- Þe-témporary. and' not an attempt at 

* permanent misappropriation :: AE 
Held, that the offence was-a temporary aberra- 
tion on the part öf thé Pleüder and the convic- 
tion’. did not imply a deféct of character which 
would’ unfit ‘hirn "permanently to. bea Pleader or 
which ‘would justify the High Court in making 
an‘ordér: of dismissal, and ‘that ‘a “sentence of 
suspénsion would ‘meet the requirements of the 
rS "EurEROR ^v. BRAHMANANDA, 29 Cr. L. J. 
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Legal Practitioners Act—concld. 


A legal practitioner who purchases property 


benami in the name of another person, appears as 
a Pleader in the litigation relating to that pro- 
perty, in which he isthe de facto plaintiff, and 
takes his fee as Pleader in-the costs is guilty of 
grossly improper conduct asa legal practitioner, 


. O Suro NanatN Lar v. Mir AMJAD ALI, 100. & A. 


L. R. 427; 25 Or. L. J. 1151 975 


—— 8, 13 (f)—Pleader inciting disobedience 
to law—Subsequent expression of regret—Inten~- 
tion to assist administration of law and order 
—Sanad, whether should. be renewed. 

Where a Pleader incites persons by public 
speech to disregard the local authorities and dis- 
obey. the law, but subsequently says that he has 
seen the error of his ways and expresses his regret 
and desires to have his sagad renewed and 
thereafter to co-operate in the administration of 
law and the maintenance of ordtr, the High Court 
will renew the sanad, for the jurisdiction of the 
High Court in such cases is not af all a vindictive 
one. Its main object is simply not to allow a 


‘man to practise in Courts, “when he himself is 


counselling disobedience to the law and order 
enforced by those Courts. M In the matter of A 
First Grave PLEADER, Guntur, 18 L. W. 717; 45 
M. L. J. 718; (1924) A. L R. (M.) 160; 33 M. L. T, 


.100; 25 Or. L. J. 569 57 
Letters Patent (Bom), cl. 12—Suit for land— 


Suit for maintenance charged on immoveable pro- 

perty, whether suit for land. 

Where ina suit for maintenance the plaintiff 
prays fora decree charging her maintenance on 
specified immoveable property, the suit is a suit for 
land within the meaning of clause 12 of the Letters 
Patent of the Bombay High Court. B Yrsuwapa- 
BAI v. JANARDHAN RAGHUNATH WaRik, 25 Bom. L. R. 
1172; (1924) A. I. R. (B.) 141 776 


- Letters Patent (Cal), 1865, cl. 15 Order 


` dismissing suit for default, whether “judgment” 
—Appeal, whether maintainable. See CALOUTTA 

- Hie Court ORIGINAL Sing Rures, On. X, m. 36 
S 1048 


——— Gl. 26—Review— Trial Judge's statement: 


unquestionable—Misdirection or other error mot 
found to exist—Power of Court to alter sentence 
—Successive stages of process under cl. 26— 
"Thereupon," meaning of—Advocate-General's 
certificate—Procedure—Allegations to be 


f 5 veri- 
` fied—Counsel for prisoner and Crown to be 
heard—Court bound to deal with case when 


certificate granted. 
By tae Furt Bexcu.—When the Court is called 
upon to, review a case under clause 26 of, the 


' Letters Patenj, it will accept as unquestionable the 


statement of the Trial Judge as to what actually 
took place before him in Court. 

Where a misdirection or any other error 
certified by the Advocate-Ceneral, is found not 
to exist, the Court has eno power under clause 26 
of the Letters Patent to alter the sentence passed 
by the Trial Court. . 

ePer Mookerjee, J. (Richardson, J. concurring}: — 
Clause 26 of the Letters Patent does not expressly 
lay down the procedures to be followed by the 

A . 


. 
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: Letters Patent (Cal.)—contd. . 
Advocate-General when he is called upon to 
grant a certificate. But its language requires 
that the certificate should reflect the judgment 
of the Advocate-General and is presumably 
granted in “the interests of justice after a 
careful consideration of all available materials. 
If that judgment is founded’ on incomplete 
materials or tnaccurate allegations its weight is 
diminished in a corresponding degree. 

In acase where the error ascribed to the Judge 
depends on the evidence adduced at the trial, it 


is desirable that the notes of the evidence as- 


recorded by the Judge should be laid before the 
Advocate-General when he is asked to grant the 
certificate, and the Advocate-General should 
make ita point tg hear, not merely Counsel for 
the prisoner but also Counsel for the Crown, 
before he grantse the certificate. This does not 
imply that the Advocate-General should be 
guided by the yiews of the Crown, but he should 
be aware, before he forms his judgment, that 
the version of whdt took place at the trial as 
given on behalf of the accused is disputed by 
the prosecution. : 

'The allegations embodied in the petition to the 
Advocate-General for the grant of a certificate 
under clause 26 of the Letters Patent, should be 
verified by Counsel present at the trial or by 
other responsible person. It is not enough that 
a draft of the certificate should be prepared from 
unverified materials and uncertified statements 
contained in the petition and then a certificate 
should be appended by Counsel present at tho 
trial that the facts set out in the certificate, of 
the Advocate-General were correct to the best of 
the recollection and belief of the Counsel. 
Where, however, a certificate has been granted 
whatever may have been left undone which 
might’ and should have been done, the Court 
must deal with the case under clause 26 of the 
Letters Patent. 

Per Mookerjee, J—VWhere a point of law has 
been reserved by the Trial Judge under clause 
«25 of the Letters Patent or where a certificate has 
been granted by the Advocate-General undér 
clause 26, the successive stages of process under 
the latter clause are:— 

(i) The Court reviews the entire case or such 
part of it as may be “necessary” witha view to 
decide the point of law reserved or. certified. 
The word “necessary” means “necessary for the 
decision of the point of law reserved or certified,” 
and thecase is not open for reconsideration in 
all its generality. E 

(ii) The Court finally determines the «point or 
points of law reserved or certified, hat is, what 
is finally determined is the point of law reserved 
or certified. No other points are open for con- 
sideration, even though such points may emerge 
from an examination of the materials requisite 
for the decision of the feertified points or may 
otherwise come to the knowledge. of the Court. 

Gii) The Court “tkereupon” alters the sentence 
passed by the Trial Court. . 
“The term “thereupon” is not equivalent to 
"upon, final determinatibn of the point of law 
weserved or certified,” but is equivalent to "upon 


“ INDIAN CASES, - 


Letters Patent (Cal.)concld, 


final determination: of the point of law reserved 


.f1924 — 


or certified in favour of the prisoner, and ifthe. - 


point of law reserved or certified is not decided 
in favour ofthe prisoner, he is not entitled to 
invite the Court to alter the Sentence. In other 
words, if no error is established the reason why 
the prisoner can claim alteration -of the sentence 
disappears, and no alterftion can be made. . 


(iv) The Court passes such judgment or sentence 
as shall seem right to the Court. That is to Say, 
if the third stage has [een reached and: the Oourt 
is in a position to exercise the - full power ahd 
authority vested in it to alter the sentence, it 
is competent to pass such judgment and sentente 


as to it shall s»em right. . 


Per Richardson, J—-The powersof the, High 
Court as a Court of Review or as a Oourt 
for cases reserved or certified—whatever be 
the correct  designation—are circumscribed 
by the terms of clause 26 of the Letters 
Patent. The certificate of the Advocate-General 
does not give the Court a roving commission 
to enquire into every incident connected with 
the cass which may have occurred before or 
at the trial. When the question or questions of 
law raised by the certificate for consideration of 
the Court are determined in a sense adverse to the 
accused the function of the Court ends. The Court 
has then no power to re-try the case and the judg- 
ment and sentences of the Trial Court stand., Even 
if the Court accepts the Advocate-General’s certi- 
ficats it has no power to direct a re-trial, at any rate 
on any ground short of an illegality which made the 
trial abortive and no trial at all. i 


Per Ghose, J—Under clause 28 of the ‘Letters 
Patent, while the Court has power to finally, decide 


' the case, it has no power to remit it for re-trial. 


The expression “thsreupon” in clause 26 of the 
Letters Paten: shows that it is only where 
there has leei. an error in law that the High 
Court has any power to re-open, review and deal 
with the case. If there has been no error in law, 
there can be no power to deal - with.the -case 


“further. O EMPEROR v. BARENDRA Kumar GHOSE, 
38 C. L. J. 411; 28 O. W. N. 170; (1924) A. I. R. 
(0) 257; 25 Or. L. J. 810 - >> - - 358 


License and Leave, doctrine of, applicablility of. 
See ADVERSE POSSESSION  .. "^ 493 


Limltation—-Appeal—Order during course’ of 
suit determining liability of certain defendants 
—Decree, final—Limitation, commencement of. 
See APPEAL ` ^ 527 


— ——— Persoa-in possession claiming free of rent 
—Suit for assessment of rent— Limitation, com- 
mencement of, See ADVERSE POSSESSION 493 


"Preliminary decree affirmed on appeal— 
Application for final decree-—Limitation, opera- 
tion of. See Orvin Procentre Cops, O. e 
R. 5 ! 


— — —— Suit for arrears of rent against purchaser 


of crops-—Limitation, commencement of. - See 
O.P. TeNANcY Act, s, 21 - 651 
. ; s 


4 


. Wri 


(B) 364 


— À ——. s. 21—Acknowledgment by minor's guar- ` 
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Limitation Act (IX 0f^1908), 88.4, 6, 7, 8 


—" Prescribed" un s, 4, meaning of—Minority— 
Extension of period, commulative, whether per- 
missible. . 

The proper construction of the word ‘prescribed’ 
in section 4 of the Limitation Act is Ble Ibêd by 
the Act” and not “prescribed by the First Schedule 
to the Act.” 

. The “period of limitatiag prescribed for any suit" 
within the meaning of section 4 of the Limitation 
Act, is, therefore, the period prescribed by the First 
Schedule to the Act and by the provisions of sec- 
tions 4 to 26 of the Act, whjchever may be appli- 
cüble, O Bans BAHADUR SINGH v. SUKHRAJ KUAR, 
10 O. & A. L. R. 250; 11 O. L. J. 297 484. 





—— —— S, 10 —Suitby principal against agent. 

. Section 10 of the Limitation Act has no applica- 
tion to a suit by a principal against his agent; it 
applies only where a trust exists between the 
parties. N BHAIYALAL v. BEHARILAL 505 


-—————— S, 15 (2)—Bombay Court of Wards Act 
(I of 1905), s. 81—Notice served on Govern- 
ment ward—Period of notice, deduction of— 
Defendant ceasing to be Government ward at 
date of swit, effect of. 


Where a plaintiff is bound to serve a notice on 


the defendant under section 3l of -the Bombay 


Court of Wards Act, before instituting a suit, he 
is entitled under section 15 (2) of the Limitation 
Act to deduct the period of notice from the period 
of limitation prescribed for the suit, irrespective 
of the fact whether at the time the suit is actually 


‘instituted the defendant is still a Government 


ward. or has ceased to be one. B KHANDERAO v, 
CnBANMALLAPPA, 26 Bom. L. R. 364; (1924) A. 3U5 


dian, whether valid. 


An acknowledgment made by the guardian of 
a minor is valid... A ALI Jan KHAN v. MAJID-UD-DIN 
Kuan, 21 A. L. J. 450; (1923) A. I. R. (A) 499; 45 
A. 524 - 275 


———— s. 23, Sch. |, Arts. 29, 36, 49— 
~ Attachment before judgment—-Wrongful attach- 
ment—-Wrongful seizure --Suit for compensation 
—-Limitation—Civil Procedure Code (Act V of 


1908), O. XXXIX, T. 9. 


Article 29 of Schedule I to the Limitation 
Act is applicable only to those cases in 
which the seizure is intrinsically wyongful, or, 
perhaps, to cases where the seizure is made 
without jurisdiction. It has no applicability to 
a case where the property attached before judg- 
ment belongs to the defendant and not to a third 
person, as the attachment or the seizure in 
such acase is neither illegal nor wrongful, even 
if the order of attachment may hve besn ob- 
tained on insufficient grounds. 

Where the seizure of property attached before 
judgment is not wrongful, its detention, pending 
final decision of th2 case cannot be treated as 


ongful. 
he right of the defendant, whose property has 
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been attached before judgment, to the, restora- 
tion of the property attached arises when the 
suit is dismissed and „the detention of property 
becomes unlawful from that date. 


Where some carts anda pair of bullocks were 
attached before judgment, and one of the bullocks 
died during the pendency of the attachment, and 
the attachment and the detention of the pro- 
perty continued till final determination of the suit : 

Held, (1) that the person at whose instance the 
property was attached and detained by the Court 
was responsible for the consequences; 


(2) that a suit for compensation for the loss of 
profits and the bullock was governed by Art. 409, 
Limitation Act ; e . 

(3) that Arts. 29 and 36, Limitation Act, did 
not apply to the case, but that even if they did, 
the detention of property being a continuing 
wrong, section 23 of the Limitati6n Act would also 
apply. A Manea v. CHANGA Mat 1038 


———Sch. |, Art. 44—-Alienation by guardian 
— Suit to set aside alienation— Limitation. See 
GUvARDIANS AND Warps Aor, s, 30 680 

—— Art. 44—Sale of minor's pro- 

perty during minority—Suit to redeem on 

allegation that transaction was mortgage— 

—Limitation. See DEKKHAN ÅGRICULTURISTS' 

Reuter Act, s. 10 A 673 


—— Art. 62—Contract void ab initio 
—BSuit for return of consideration. See C. P, 
TENANCY`ACT, s. 46 873 


— Arts, 115, 120—Compromise-- 
Decree—Suit to enforce terms of compromise— 
Limitation. 





' An agreement does not cease to be an agree- 


.ment merely because it is subsequently confirmed 


by a decree. 


By & compromise defendants agreed to pay to 
the plaintiff a royalty calculated at a certain 
rate on all coal extracted from a particular 
colliery, and the compromise was embodied ina 
decree. No payment was, however, made for 
several years and plaintiff sued to recover the 


` arrears of royalty: 


Held, that the suit was based on the compro- 
mise and was governed by Art.116 and not by 
Art, 120 of Sch. I to the Limitation Act. Pat 
SMITH v. OrmorAL Trustee or BENGAL, 2 Pat. 740; 
(1924) A. I. R. (Pat.) 231 298 


- Art. 120—Sale of minors pro- 
perty by guardian—Reversioners of minor, whe- 
ther can challenge sfle—Limitation, commence- 
ment of. See GUARDIANS AND Warps Acr, s. 30 

. . 522 
. E 
a Art. 135—Suit. by subsqquent 
mortgagee tos recovef possession from person 
claiming under prior mortgage— Limitation, 


à 7 e $ 
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“A suit by a subsequent mortgagee to, recover 
possession of the mortgaged property from a 
person deriving title from the mortgagor under 
a prior mortgage is governed by Art. 135 of Sch. I 
to the Limitation Act, O» GOKUL PRASAD v..SUKRU, 
10 O, & A. L..R. 129; 11 O. L. J. 269 581 


——— Sch. 1, Art. 142 — Wrong-doer -- Cor- 


structive pogsession. 


There can be no constructive possession. of a 
wrong-doer during the time that he is not 
actually in possession and the possession of a 
true owner, no matter how that possession is 
obtained, must be considered as rightful posses- 
sion in law. and the period during which..the 
true owner is in possession will enure to his benefit. 
and not to that of the trespasser. 
DRA PAL v. BAIKUNÊHA NATH SINGHA 279 

T *. 
————— — — Arts. 144, 149—Conveyance of 
property fron Government—Third party . in 
* adverse, possesfion—Suit to recover possession— 

Limitation. e. . 

A transferee from Government, of property held 
adversely by.athird party, is not entitled to-the 


60 years rule of limitation under. Art. 149 of: 


Sch. I to the Limitation Act but to the 
ordinary 12 years rule- under Art. 144 of the 
Act, the period commencing from the date when 
the. possession of the third party became adversé 
to Government. © Annapa Monan Roy 9. Kina 
Das, 28 C. W. N. 66; (1924) A. I.-R. t 


—— Art. 148— Transfer of Property 
Act (IV of 1882), s. 3—Grove of Mahua trees, 
whether immoveable property-—Redemption, suit 
for—Limitation, f 


A grove ‘consisting of Mahua trees is immove-- 
able property for the purposes of a mortgage - 


and. a suit. for redemption of sueh a grove is 

' governed ‘by Art. 148- of Sen. I to the Limi- 
tation Act. O° Guanptv. Sar Narain 10 O. & A- 
i. R, 186 TES 650. 

——————————- Art. 166—JExecution sale— 
Fraud—Application’ to set aside sale—Limita- 
tion. a i i 


An application to set aside.a sale held in 
execution of a decree on the ground of fraud’ is 


governed by, Art.:.166 of. Schedule T'to the. 


Limitation Act. M ALLIAR ROWTHER v. Narayana 


Kupampan, 20 L. W. 242 


decree—A ppeal— Limitation, commencement of. 


Where an appeal is preferred against -a decree: 
the decree-holder is entitled ‘$0 wait -until the” 


decision of the appeal before applying for 
execution of the decrge, and limitation does not 
confnence to run against him till the appeal js 
decided. C KaisuNa. Lar Burman..v. SATYABALA 


Dewre51,C; 342; 0924) A. I R. (0$ 686 — ..569 .. 


INDIAN CASES, 


‘amount to an-offence undér thé~section. 


844. compensation, if any, payable to the latter... 


Art, 182 (2)—Ezecution . of i- 


924 


Madras City Municlpal Act (IV. of 1919), &,. 
288—Erecting machinery+-License fee, prosecu- ^ 
ton for—-Nuisance—Danger to inhabitants . of 
locality—Onus—Soda water machine workéd, by 
electric motor—Failure to appeal against im-. . 
position, effect of—Estoppel: o. * e, T 

“Before section 288 of ‘the "Madras City “Muni- 
cipal -Act’: can : be^ üSed^ for? thé" purpose “of 
insisting on a license fee being paid for eréGting. - 


“machinery, - it must be shown that, its use wab. 


likely to produce eithejnoise -or ‘vibration ` or 

any: of the: othér ^ things “Mentioned "in the . 

section which would amount to’ 3 ‘nulisafice.. ^ ~ 
The burden ison the Municipality to” show that 


‘the machinery that the’ adcisad: “works” is“ suéh ", 


as could cause noise 'or-vibratioü “amounting to`- 
a nuisance, and that danger to the inhabitanisef ° . 


-the locality is likely ;to- arise, by tlie " use of this 
C Grisa CHAN- ..macj inary. ma he (ocn 31 DEN arua 
` A small soda -water -rnaéhirie Worked Uy 8 small 
-electric motor ‘does nót fall within thé’ description: 


of machinery likely ‘to* be' 
inhabitants of the locality. EE : 
There is no estoppel in a criminal-case and 


dangerous “to? thé‘: 


` the fact that an accused“in'a prosecution for non- 


payment of license fee under ‘séction 288 of the 
Madras City Municipal-Act did not appeal’ to the" 
Standing Committee in respect of" the imposition . 
of the fee does not prevent: him from raising thé: 
plea before a -Criminal .Court.. .M. A. Ti SMITH, «c 


n re, 4 M. L. J. 731; 18 L.-W. 879,33 M. L. T> 


185; (1924) A. I., R. (M.):389; 25 Or..L. J+ 584.72. -i 
Madras, District Municipalitles “Act (V: of 
1920), “ss: 54 (b), (2)" 59°(6)—Starenient not 
materially: affecting candidate ‘or’ hiselection— 
` Offente— Deposit, ‘object’ of Accused; acgitittal: 
0f— Costs -notawarded-—Deposit; Whether” should “= 
be refunded: eg BS C ah a AN! OP Se RET : 
. During the pendency of an election, the accused 
stated that the complainant, „who was g-candidate  . 
therein, “failed in getting electéd in his:own place | 
and had come to S. expecting to be elected." , The 
statement.-was. made -to ‘the electors who ‘were’ 
Municipal Councillors, and intelligent/persons ànd'" © 
who were friends.of the complainant. 'On a charge, '^ 
for an offence under section 54 (b) (2) of the Madras -~ 









ft 


“District Municipalities Act : 


Held, that the “statement could hoti materially 
‘affect: the: candidate ‘or His" election“ and‘did™'not , 








The deposit which: a ‘complainént’ hag tò“ make~ 
under section 59 (c) of the Mddtas District "Muni 


- cipalities..Act as.a condition.:précedent;sfor: the; € 


filing ‘of, a Valid complaint is.presymably, intended ,.. z, 
as security .for.costs- incurred. by the accrised,and: ir 





: Whefe,-therefore, on a complaint being dismisséd,, 
the complainant is. nót.. ordered bo pay. costs or. 
compénsation fo. the, accused ‘the, amount of; the 
deposit should be: refunded. to the complainant, -..- 
M SiYAPATHA MUDALIAR v, S.K. Anpot Razaox, 47. - 





` M. L. J. 199; (1924) M. W. N. 490; 25 Or. L...J. 951 


: eat V. eue t 599 = 
— së 92—Incóme-tax, assessment of—Tax' , 
on -companies:—Business.^ -allowance—Amotint,- "5 
deduction: of. “See* Ixcowz- Tax 'Aor; dis rs 3 
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—— —- 6, 182, scope of—Acquisition of private 
property—-Encroachment in public street —Acqui- 
sition Of préscriptive title—Hemoval of encroach- 
ment—Compensation. 

The object of "section 182 of the Madras District 
Municipalities Act isnot toempower ‘the Muni- 
cipality to compulsorily acquire private property 
-but its scope is limitedyto authorising the Muni- 
cipal body in pyblic interest to cause obstruc- 
tions and encroachments’ to be removed. | 
*Even in a case where a person succeeds in 
proving that an’ encroachment made. by him in 

public: street has existed for a period sufficient 
under the Law of Limitation to give him a pre- 
*gcriptive title thereto, he is all the same bound 
to comply with an order of the Municipality to 
remove the encroachment, but in such an event 
he will be entitléd. toa reasonable compensation 
from the Municipal Council. .M PusLi0 PRosECU- 

TOR v. VARADARAJULU NAIDU, 47 M. L. J.-470; 20 

L. W. 573747 M. 716; 25 Cr. L: J. 1070 3 

Madras Estates Land Act (l of 1908), s. 20. 
See INAN i 1021 

,Malntenance—Husband adjudged insolvent— 

-' Adjudieation' order, effect of—l'ailure to pay 
"mmaintenance—Husband, whether guilty of wilful 
neglect. See OrRIMiNAL PRocEDURE CODE, s. 488 912 

——~+ Order directing payment’ in kind and in 
Sasi, IERI of. Sée ÜRIMINAL PROCEDURE ir 
S. PER x on . 


Malority Act (IX of 1875), s. 3—Married woman 
"below 21 years of age-—Guardian appointed—Will, 
capacity to make. See SUCCESSION Act, ‘ss, 3, 
46 j 1008 
Malabar. Law—Uralan of Devaswom—De facto 
uralan, powers of-—Melcharth, grant of—Nambu- 
diri'uralan losing caste—Office, whether 'lost— 
Procedure. s 
Where a person is chosen as an “ugalan of a 
- Malabar devaswom, because'he is a Nambudiri, his 
continuance in caste is an essential requisite to his 
continuing as an uralan. ; 
A Nambudiri who is convicted of a criminal 
- offence and is not taken back into caste after his 
return from jail loses his right of management of 
illom properties. i» 
A melcharth of devaswom property executed by 
` a member of the illom in de facto management of 
roperties is ‘valid and binding on the trust. 
ARIHARA  ÁIYAR v. CHETHANAKURUSSI  VARIATH 
"ÜKKANDAN VARIAR : ^ '498 
.Medlcal.Degrees Act (VII of 1916), ss. 3, 6— 
`. M.ID.B., T:M.H., meaning of —Addition of initials, 
whether amóuni$ to ‘falsely asswiting medical 
titles. ' A : 
The addition to one's name of the initials 
*M.D.B." (i.e. “Doctor of Biochemie Medicines"), and 
"L.M.H." (ie. “Licentiate ` of Homspathic Medi- 
Cines") does not in itself constitute an offence 
under séction 6 of the Medical Degrees Act, as 
they do not represent any degreg or diploma or 


license or certificate referred to in section 3 of the ` 


Act, nor do they imply any qualification in Western 
` -Medical Science. 


Quære.—Whether assumption of title “Doctor” M 


S ATALRAI 


197 


' is an offence under section 6 of the Act. 
KifsgsonAnp v. Unirenog, 25 Cr. D. F, 709° 


894." 
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Mortgage—Anomalous mortgage—Suit for sale, 
maintainability of. See TRANSFER or Propérty 
Act, s. 67 4 768 


by conditional’ sale—Consent of landlord 
—Sale in favour of mortgagee, validity of. See 


C. P. Tewanoy Act, &. 4] - 664 


carrying simple interest—Compound in- 
“terest at enhanced rate payable on default— 
Stipulation by way of penalty— Reasonable in- 
terest. See CONTRACT AOT, 8. 74 ° 758 


English mortgage, essentials of—-No 
covenant for possession—Mortgagee's right to pos- 
session, whether subsists—Judgment on mortgage, 
‘effect of—Decree, whether extinguishes debt— 
Lien on property, how long continues—Mortgagee, 
right of, to fail back on debt. 

‘The three essentials of an English mortgage 
e " 





are— 

(1) That the mortgagor binds himself to re-pay 
the mortgage-money on a certain day ; 

(2) That the property mortgaged 1s transferred 
absolutely to the mortgagee ; . 

(3) That such absolute transfer is made subject 
toa proviso that the mortgagee will re-convey 
the property to the mortgagor upon payment by 
him of the -mortgage-money on the day on 
which the mortgagor bound himself to re-pay the 
same. 

One S. borrowed money on promissory-notes 
from one M. who endorsed one of these pro-notes 
in favour ofthe plaintiff. The latter brought à 
suit on it, obtained 4 decree and in execution 
thereof purchased the property at an auction-sale 
and eventually obtained possession. Meanwhile 
S.had mortgaged the property absolutely to the 
defendant with a right of entry and with a 
covenant for re-transfer ifthe debt was paid on 
a certain date. S. failed to pay the mortgage 
amount within the time stipulated, and the 
defendant brought a suit against him on the 
mortgage and obtained a preliminary decree 
which was subsequently made final. In the 
‘interval between the passing of the preliminary 
and the final decrees S. died. , The mortgagee 
in ignorance of his death put his decree into 
execution and himself purchased the property fnd. 


“was put in possession, ousting the plaintiff who 


thereupon instituted a suit to recover possession of 
the property from the mortgagee : 

Held, (1) that all the essentials ofan English 
mortgage were to be found in the defendant's 
mortgage-deed and it was, therefore, an English 
mortgage ; 

(2) that though the deed did not contain in so 
many words a covenant for possession, it gave a 
right pf entry and that right could be exercised 
atany time; 


(3) that the mere fact that à judgment had been 
obtained on the mortgage could not operate to 
extinguish the debt and the mortgage-debt must 
be held to continue asa lien until ithad been 
satisfied ; * 

(4) that the mortgagee was not debarred from 
falling* back on his subststing right under the 
mortgage-deed and the fact that he came into 
possession net in the exercise of that right but 
in some. other way could not alter the position } 

e 
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(5) that the plaintif was not entitled to “obtain 
a decree .for. possession without redeeming the 


mortgage. C RUKMINI Kanta v  Banpko Das, 
28 C. W. N. 920 fua DN . 1025 
— ~~ Execution sale—Execution of second mort- 


gage by assignee from mortgagor—Sale set aside 
on satisfaction of decree—Assignment subsequently 
held inoperative—Rights of parties—Suit , by 
second morigagee—Sribrogation—Limitation. 


In execution of a decree on a mortgage, certain 
properties were sold, but before confirmation, an 
assignee from the mortgagor raised- money from the 
plaintiff on mortgage and the property was releas- 
ed from sale. The decree was thereby satisfied. 
In a subsequent litigation in the family of the 
assignor. to which the plaintiff was not a party, 
the assignment was held to be a sham and 
inoperative. In a*suit by the, plaintiff for re- 


covery of the money by sale of the mortgaged 


property or by a charge : 


Held, (1) that the plaintiff was entitled to be - 


subrogated to the fiecree charge held by the 
prior mortgagee, i. e, the right to bring the 
property to sale-to discharge the decree debt; 
and that right was free of any restriction that 
it should be worked out within the period of 
limitation for the enforcement of the original mort- 
gage ; 

(2) that his rights were unaffected by his not 
having been impleaded in'the partition suit. He 
must, as faras could be done, be relegated to the 
position he would have held, and be entitled to 
the relief he would have been entitled to, had he 
been made a party to the suit ; - 


(3) that the plaintiffs right was to enforce his ` 


lien by way of suit and not to „proceed by way of 
execution from the point at which the prior. mort- 
gagee left off. 

A sub-mortgagee or an assignee in equity steps 
into the shoes of the prior mortgagee at the point 
where he is standing and takes over whatever rights 
and remedies he possesses at the moment when 
his lien on the property is paid'off. M PARVATI 
AMBAL v. VENKATARAMMA AlYAR, (1924) M. W.N. 
510; 20 L. W. 278; 47 M. L. J. 316 77 


Integrity of mortgage, when broken— 
Release by morigagee of portion of mortgaged 
property—Mortgagor, whether can redeem por- 
tion. E i . 


If a mortgagee releases a portion of the mort- 
gaged property by. receiving the. amount of 
money alleged to be due from such “property, 


he does not.thereby break the integrity. of the ` 


mortgage nor does it entitle the mortgagor to 
redemption of a portion only of the property. 


The integrity of the mortgage can only , be ` 


broken up in case the mortgagee or mortgagees 
purchase a part of the ‘mortgaged property. 
A Aut Jan KHAN v. MAXD-UD-DIN, 21 A. L. J. 
450; (1923) A. I. R. (A.) 499; 45 A. 524 275 


——,— Mortgagee, power of—Landlorde and ten- 
ant—Occupancy tenant purchasing village share 
—Merger of tenancy. Seg TRANSFER or PROPERTY 


ACT, 8, 72° . 276 


INDIAN, CASES. 
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Subsequent mortgagee paying off prior . 


. charge—Charge, whether kept alive—Presump- 
tion. See TRANSFER or PROPERTY Act, 8. E 
Transfer of mortgage— Stamp duty. See 

SraAMP Act, Son. I, Arr. 40 "E 471 


Hindu joint family—Mortgage of family 


property—Mortgage ney, payment of, to 
manager—Mortgage whether @xtinguished. See 
Hinou Law . : 3Q3 


— — — Hindu joint fgmily—One member sepa- 
rate—Decree against estate of.separate membet 
—Separate member's share mortgaged by his 
brother as sole owners of that share— Mortgage? 
money paid in satisfaction of decree—Mortgage, 
whether binding on separate member's estate 
and descendants. See HINDU Law 1041 


: —— Redemption, piecemeal—Breaking up in- 
-tegrity of mortgage—Possession of portion taken 
by consent—Possession, suit for—Redemption, 
whether can be allowed. j ` 
In 2 suit by a mortgagee to recover possession of 
the mortgaged property, the mortgagor has no 
right to elect whether possession shall be delivered 
or the mortgage shall be redeemed. 
The integrity: ‘of a mortgage can only be broken 
up in the case of a mortgagee or mortgagees pur- 
chasing part of the mortgaged property. 
Where a mortgagee, who is entitled to recover 
possession of the mortgaged property on the 
' happening of a certain contingency, obtains on the 
` happening of that contingency possession of a 
. portion of the property by ‘consent, from some of 
the mortgagors and is compelled to, sue for pos- 
- session of the remainder, his conduct does not 

amount to breaking up the integrity of the mort- 
- gage. O THAKUR PRASAD Sincu.v. CHANDRIKA PER- 
- SHAD, 10 O. & A. L. R. 212; 11 O. L. J. 436 742 


————- Redemption, suit for, by successor of 
mortgagor—Mortgagee, whether can challenge 
title of plaintiff—Court, duty of. 

In answer to asuit for redemption of a mort- 
gage by a person: claiming to be the successor- 
. In-interest of the mortgagor it is competent to 
the mortgagee to raise the plea that the plaintiff 
has no right to succeed to the mortgagor, and 
such a plea is a proper one to be tried in the 

redemption suit. L MAHAMMADA v. Assan, (1923) A. 

. L R. (L.) 222 Mes pes ; 325 
Redemption, suti for—Sale in favour of 
mortgagee—Burden of | proof—Punjab Land 

Revenue Act (XVII of 1887), s. 44—Revenue 

Records,-entries in—Presumption. - ^ 

In a suit for redemption of a mortgage the 

onus lies on the plaintiff to prove .the- mortgage 
in the first instance... If the defendant admits the 
factum ofthe mortgage and pleadsa subsequent 
sale of the equity of redemption ih his- favour, 
the onus is shifted on to him to prove the’ sale. 
If he produces.and proves entries in the Revenue 
Records in his favour, & presumption of correct- 
ness attaches to; such entries under section 44 ‘of 
the Punjab Land Revenue Act, and the onus-is 


x again shifted to the plaintiff to prove tbat in 


.. Ant, (1923) A. L R. (L.) 243 
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4 


spite of these entries the mortgage was subsisting 
‘on the date of suit. L Jorr PaARSHAD v. RAHMAT 
336 


suit—Oharge-holder 'impleaded—Decree 
for sale— Application by charge-holder to reserve 
rights under sale—Dismissal of application— 
Deposit of decree amount by charge-holder—Suit 
to recover amount, whether maintainable. See 

* Orvit Proozpure Copr&ss. 11, Exp.IV, 47 301 
MuhammadansLaw-—-Custom—Succession—-In- 
' þeritance —Exclusion of daughters. See Custos 
` 1033 


-—- ——. Guardianship-9De facto guardian, posi- 
tion of. 
*.Obiter:—Under Muhammadan Law, a de facto 


guardian has no recognised position and is an 
officious intermedler. N Narayan v. DHARMA 273 


—- Pre-emption—Demands made before 
registration of sale-deed, whether defective. 





A right of pre-emption arises not only when an 
out-and-out sale has been completed but also when 
à complete contract of sale (without any option in 
the vendor) has been made. š 

Where, therefore, in a pre-emption suit it appeared 
that the demands necessary to be made under the 
Muhammadan Law of Pre-emption were made soon 
after the execution of the sale-deed, but before its 
actual registration. 

Held, that the demands were not premature and 
defective. .A ZAMANI BEGAM v, MUHAMMAD Kuan, 21 
A. L. J. 908; 46 A. 142; (1924) A. I. R. (A) 251 586 


Waqf—Management of endowed property 

—Reference to 
` valid—8Status of parties. 

A dispute having arisen between a muiwalli and 
his two sons it was referred -to arbitration, and the 
arbitrator decided that the mutwalli should con- 
tinue in office-during his lifetime and that after his 
death the two sons would be joint mutwallis, and 
act according to the deed of endowment. After 
the death of the mutwalli, one of the sons sued the 
other for recovery of half the income of the 
endowed property : 

Held, that the status of the parties had been 
declared by the award which was perfectly valid 
&nd each wàs entitled to an equal share in the 
managent and profits of the property. A Moazzam 
ALI v, Raza Aut, 22 A. L. J. 736 851 


— Mutwalli, removal of— Welfare of 
trust—Court, duty of. 

A mutwalli should not be allowed to continue 
in office if his management of the institution is 
detrimental to the interest of the*endowment. 

In such matters the Court is guided solely by 
considerations of the welfare of the trust and 
.will not hesitate to removea trustee who has 
ponas the trust property, or concurred ina 

reach of trust, or has wrongfully alienated trust 
property, or has been guilty of wanjon waste and 
neglect, or shows a total lack of capacity to 
manage. O JOYGUNNESSA BIBI v. MAJILULLAH, 28 C. 
W. N. 781 850 


l Neogssity, proof of. See Ousrou—ALiENATION 331 
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Opium Act (I of 1878), s. 9 (¢)—Rules framed 


under Act, rule 49 (2) (a)—Preparation of 


adulterated opium pills—Offence.: 

The preparation of adulterated opium pills by 
a license-holder does not contravene the provisions 
of rule 49 (2) (a) of the rules framed under the 
Opium Act and does nof therefore, amount to an 
offence under section 9 (e) of the Act. L JIWAN 
Rau v. Emperor, 6 L. L. J. 206; 1924) A. I. R. Ho 


S, 9 (e)—Importing opiwm into British 
India—Person exporting intending to take de- 
livery himself, whether guilty of importing. 

A person who exports opium from outside 
British India to a plaee inside British India 
intending himself to take delivery in British 
India, is guilty of importing opium into British 
India within the meaning of section 9 (e) of the 
‘Opium Act. A Gosixn RAM v. EMPEROR, 46 A. 
146; 25 Or. L. J. 612; (1924) Al. R. (A) 558 100 


ss. 9 (e), 11—Illegallye importing opium 
into British India—Cash found on accused, whe- 
ther can be confiscated— Money used in commis- 
sion of offencs. See CRIMINAL “PROCEDURE CODE, 
8. 517 . 103 


Oudh Rent Act (XXII of 1886), s. 101—Land- 
lord and tenant—Insolveney of tenant—Sale of 
crops--Rent, whether first charge. See Pro- 
viNCIAL INSOLVENCY Act, 8. 2 (1) (e) 647 

Partition, suit for—Court-fee payable. See Court 
Fers Act, s. 7 643 

— — —, suit for—Denia] of right— Right toshare in 
joint family property, suit to enforce—Court-fee 
payable. -See Court Fees Aor, s. 7 (iv) 766 

, suit for, with khas possession— Causes of 
action, whether distinct-—Court-fee payable. See 
Court Fxxs Act, s. 17 1052 


Partnership—Agreement providing for payment of 


- ` commission—Share of profits—Coniract Act (IX 


of 1872), s. 289. 

Ina memorandum of co-partnership agreement 
it was: provided, “the said D will be in charge 
of the firm and devote his whole time in the 
business of the firm and will geé Rs. 500 per 
month as his remuneration over and above 10 

er cent. as commission on the net profits of the 

usiness exclusive of all the cost, expense for 
payment of rent, taxes, Municipal license, salaries 
of servants and all other charges and expenses 
to be incurred on partnership business but he 
will get no shares of profit of the firm.” Ina 
suit for a declaration of the shares of the profits 
and that the partnership stood dissolved, the 
question was whether D was a member of the 
partnership 7. 

Held,«that reading the agreement as a whole 
the intention of the parties was that D should 
be a partner in the firm, and that the 10 per 
cent of commission which was to be received 
by him was a share of profits within the mean- 
ing of section 239 of the Contract Act. C RAGHU- 
MULL KHANDELWAL v. OfFICIAL ASSIGNES, CALCUTTA, 
28 C. W. N. 34; (1924) A. I. R. (C.) 424 {17 


z bùsiness—Loan by one partner—Gther 
partner, when liable—Use by partnership’ of 
money, effect Sf: See, Contract Act, 8. 2510 513 

> e 
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Dispute between partners—~Parinership, 
dissolution of. See Conrracr AÁcT,s.2504 463 
Dissolution by death of partner-—Business 
carried on by surviving partner—Partnership-at- 
will—-Accoynis, right of deceased partner's repre- 
sentatives to take— Order, proper, form of. : 
Where a partnership is terminated on the death 
of a partner, but the partuership business is 
carried on by the surviving partner, the busi- 
ness hecomes a partnership-at-will. and ` tho 
representatives of the ‘deceased partner are 
entitled to accounts being taken up to the date 
of the final decree. The proper form of an 
order to be made in such a case, is to leave 
all matters of account within the discretion of 
the Commissioner before whom the accounts are 
to be laid, subjegt to the direction that all just 
allowancs shall be made including fair remunera- 
‘tion for managerfient of the business and that 
‘the representatives of the deceased partner will 
Je entitled to the same share as the deceased 
would have taken, if the partnership had- not 
been dissolved by hi$ death. P.C. HEDAYETULLA v. 
Mauomep Kamit, (1020. A. I. R. (P. C) 93; 19 L. W. 
425; 34 MI. L.T. 63; 22 A. L. J. 332; (1924) M. W. N. 
633 5 525 
Suit for dissolution—Conduct of plaintiff 
depriving him of profitis—Decree for dissolution 
and accounts— Partnership for fixed term-—Pre- 
mature suit for dissolution—Hapiry of term 
before hearing of suit Suit, maintainability of. - 
Where a clausa in a partnership deed debars 
a partner, dn tha ground of his conduct, from 
claiming a share in the profits, his suit for dis- 
solution of the partnership cannot -be dismissed 
on.the ground that by his conduct he had 
excluded himself from claiming any relief. A 
decree for dissolution should be given, and if on 
accounts being taken, it is found that there are any 
‘profits to be divided, then the Court will have 
to consider whether the plaintiff has lost his 
tight under the partnership clause. 
ina suit foy dissolution ofa partnership for a 
fixed term, filed before the expiry of the term, 
tithe term expires before the suit comes on for 
hearing, the question whether the suit was pre- 
mature is of little importance. B HasHau ISMAYAL 
v. NaRIMAN Rustoni, (1020) A. I R:(B)57 463 
Penal Code (Act XLV 071860), s. 30— Decree 
and order in execution, whether “valuable secu- 
. rities." See PENAL Cong, s. 415 810 
-— 88, 32, 43, 269—Outbreak of infectious 


disease—Omission to report —Omission, . whether | 


illegal —O fence. : 
Section 269 of the Penal Code applies to acts of 
. omission as well by virtue of sectton 32 of the 
Code. 

An omission to report the outbreak of an infec- 
tious disease at one's brickfield is not, however, an 
illegal omission under section 43 of the Penal Code 
and consequently does nof constitute an offence 
under section 269 of the Code. L B EMPEROR v. 
RANGALAL Bison, 2 Btr. L. J. 11; (1923) Ae I. R. (R) 
140; 25 Cr. L. J. 586 74 
~ S, 34, applicability’ of, «See PENAL CODE, 

s 647 800 
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S, 34-—-Atiack by several persons—Death 
caused by cumulative effect of injuries—Accused, |. 
. if equally liable. T el i 
Where certain persons seb upon another and 
inflicted ‘injuries, the cumulative effect’ of which 
was to cause his death : ai i 
. Held, that the assailants were all guilty of murder 
under the provisions of segtion 34 of the Penal Code. 
L ALLAH DITTA v. Emperor, 4 4 L. J. 276; (1922) 
A. I. R. (L.) 260; 25 Cr. L. J. 54 -35 


e 
~: S, 34-—Offence committed by two or more 
persons—Common intention. . 


If two or more persons join in the commission 
of an act which amounts to an offence and they 
havea common intention to do that act, they * 
would all be equally liable for the consequences. 
M KuwHaMMAD v. EMPEROR, 18 L. W. 715; (1921) 
A. L R. (MJ) 229; 25 Cr. L. J. 572 “60 


————— 85, 34, 35, 36, 37, 38, 107, Exp. 2, 
114, 149, 302—Murder—Meaning of s. 34--Com 
mon intention—Act done by one of several persons 
in furtherance of common intentión— Liability of 
all— Punishment— Purpose of s: 114—S. 149 wider 


7 


thans. 34 


By the Full Bench.—1. If several persons armed 
with pistols go to a, place with the common 'in- 
tention to rob a person, and, if necessary, to 
kill bim, and if one of them fires a fatal short 
in furtherance of their common intention, then 
all of them are guilty of murder under section 
302, Penal Code, read with section 34. 

2. Section 34, Penal Code, does not create a` 
new or distinct offence. It merely lays down a 
principle of liability that where several persons 
go with a common intention to execute a common 
object,. each and evéry one of ‘them becomes 
responsible for the acts of each and every- other 
done in execution and furtherance of their common 
intention. : * 

Per Richardson and Cuming, JJ.—Where an 
accused is-liable under section 34 of the Penal Code 
as an accessory at the’ fact and, therefore, as a 
principal, a charge simply of the offence of murder 
under section 302; without ‘express reference to 
section 34, is sufficient. 2* 

Per Mookerjee, J.—To justify the application of 
section 34, Penal Code, it is necessary to 
prove what may be Briefly described as'a'common 
act and a common intention. The question 
whether a particular criminal act may bé properly 
held to have been "done by several persons" 
within the meaning of the section cannot be 
answered xegardless of the facts of the case. 

Section 34 speaks of "common intention," while 
section 149 refers to "common object." Besides 
section 149 comes into operation only when there 
is an unlawful assembly of five or more persons 
as required by section 141 and in that event it has 
a wider scopo than section 34. 

Where parfies go with a common purpose to 
execute. a common object, each and every one 
hecomes responsible for the acts of each and 
every other, in execution and. furtherance of. 
their common purpose; as the purpose is common 
so must be the responsibility, In such $ con. ° 
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iingenty, each and every parson, co-operating to 
any extent in a plunder of this description, is 
responsible.in a civil proceeding, to recoup the 
party plundered for the loss he has sustained. 
But in a. criminal matter, punishment may be 
apportioned. “In : the civil proceeding, it is 
immaterial what share of the plunder one received 
or whether one was coerced to join in the 
transaction, although ifthe matter culminates 
in a criminal pro@eeding, where the Judgs has 
to dnflict a punishment, all that might be taken 
into account. It would not be right on principle 
even to consider the punishment, before it has 
been determined whether the accused is to be 
cenvieted . under section 302°alone or under 
‘sebtion 302 read with section 3l, Penal Code. 
Per Richardson, J.—Sz2ction 31, Penal Code, 
and the closely connected sections 35, 37 and 
38 were intended to lay down compendiously, 
in the fewest possible words, some fundamental 
. principles of criminal liability. They do 
not create offences and, given the common 
intention, in practice, it does not signify which 
section applies in any particular case. As a matter 
of construction thsy are interpretative clauses, 
included in the Chapter of General Explanations, 
und must be read into the Code definitions of 
substantive offences. 

Section JL regards the act done as the united 
act of the immediate perpetrator and his con- 
federates present at the time. 

Sactions .31, 35 and, 37 must bs read together, 
and the use in’ section 35 of tha phras> "each of 
such persons who join in th» act,” and in section 

- 37 of the phrase "doing any ons of thos2 aots, 
either singly or jointly with any other person,” 
indicates the “true maning of section 3L So 
gestion 33 speaks of “several persons ongaged or 
eonesrned in a criminal aci” Ths dilfsrent 
modes of expression my bə puzzling but tha 

xetions .must be coastru?d as onunciating a 
consistent principle of liability. To put it 
diffsrently, an act is don? by s2varal persons whan 
all are principals in the doing of it, and it is 
immaterial whether they ars» principals in tha 
' first degree or principals in the sscond degree, no 
distinetión batween the two catsgories being 

- recognised. . : 

When two msn assault, and inflict, one a grave 
and the other a less grave injury on a third and 
death or grievous hurt results, the emphasis is 
noton the fact that both men caused injuries 
still less on the fact that the effect resulted from 
the combined injuries. The emphasis is on this, 
that the fact of both man taking an active part in 
the assault. is proof positive -of sofis common 
intention, the extent of the common intention 
being, of course, a question of fact. 

Where two men shoot at a third, oas hitting and 
wounding him. mortally and the other missing 
him, both shots, the shot that took effect and the 
shot that missed, are the joint actse of the two 
“men. Each man in the eye ofthe law does both 
acts. They are severally but equally liable for the 
effects produced in accordance with the principle, 
. "that all who participate in the commission ofa 

. Gfímeeare seyerally responsible to. the State as 
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though the crime has bsen committed by any one ` 


of them acting alone." g 

An offsne2 at its highəst is the complete whole 
comprising the act doye with the concomitant 
criminal mind, or intent, or mens rea, and the 
efect producsd. : 

Section lli, Penal Code, 
Firstly, it marks the fact 
proved that the accused, 
liable as an abettor, his mere presence, when 
the offence is committed, is, without more, 
sufficient proof of common intention to make him 
an accessory at the faet or principal Secondly, 
it marks the fact that in those circumstances the 
accused cannot be punished twice, ones for the 
abetment and once for being present as an 
accessory at the fast. The section res2mbles 
section 34 in this, that it ratlfer rogulnatss pro- 
cedure and punishment than cgeates an ‘offence. 
Itis not wid» enough, therefore, to include all 
accessories at the fact. Tor instance, it would 
not apply where one man is assafilted by severdl 
others and th» assault is unpremedidted. It only 
applizs where the accus3d, if absent, would be 
liable as an abettor. i 

Per Ghose, J. —Since a combined act ånd evil intent 
constitut2 crime and sinee a thing which a parson 
does through the agency of another is the same in law 
asthough he had performed it himsslf, one who 


ssrves two purposes. 
that where it caa be 
if absomt, would be 


contributes his will to a crime, by whomsosver the 


physical act of wrong is done, is guilty of the 
crim»; that isto say, when two or more persons 
unite to accomplish a criminal aot, whether through 
the physical act of o2», or of all, proceeding 
soverally or collectively, each individual, whose 
will contributes to the wrong-doing, is in law res- 
ponsible for the whole, as if the sam» were per- 
formed by himself alone. Therefore, if three msn 
fire at another intending to kill him and if only 
on? of the shots proves fatal, and if it cannot be 
ascertained which of the thre: had fired the fatal 
$305, then in such evant all the thre: mon are 
gailty of murder under section 302 road with 
s ction 31, Penal Code. . » 

If several persons combining in intantion perform 
a criminal act jointly, the guilt of exch is th» sam? 
a3 if he had done it alone and it is the same, if the 
act being divided into parts, each proceeds with his 
part unaided. In other words, if several persons 
units in a common design to do som? criminal act 
and each takes the part consigned to him, though 
all are not or may not be actually present, yet all 
are present in the eye of the law. It is not neces- 
sary that the criminal act must be jointly, t. e., 
physically done by all the persons charged in 


' furtheragee of the common intention; that is to 


say, it is not necessary that the criminal act itself 
must be participated in by all the persons enter- 
taining the common intention. 

The meaning of section 31 is that persons 
executing paris of a crime separately in furtherance 
of a common intentio; are equally guilty. The 
expression “criminal act" nezd not necessarily 
mean one gingle indivisibls agt. "When a criniinal 
aet,” e.g. the killing of a man “is done," that? is, 
brought about or carried out “by several persons 
in] furtherance "of the ecommon intention! ef all 
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each of such persons is liable for that act," that is, 
for such killing, “in the same manner as if it," 
that is, the killing, “were done" or brought about 
or carried out “by him alone.” Again, when a 
series of acts, involving or resulting in a crime, to 
wit the destruction of a man, is done by several 
persons in furtherance of the common intention of 
all, each of such persons isliablefor that series of 
acts in the same manner as if the whole series were 
done by him alone. 

Per Cuming, J.—In section 34, Penal Code, the 
expression "criminal act done by several persons" 
includes the case of a number of persons acting 
together for a common object and each doing some 
act in furtherance of the final result, which, various 
acts make up the final act. 

One criminal actenay be regarded as made up of 
a numbér of acts done by the individual conspira- 
tors, the result of their individual acts being the 
criminal act which was the common intention of 
titem all. ° 

Section 149:is widgr in its scope than section 
34, for it covers not only the acts committed in 
prosecution of the common object, but also any 
act that the members of the assembly -knew to be 
likely to be committed. O EMPEROR v. BARENDRA 
Kumar Guoss, 38 C. L. J. 411; 28 G. W.N. 170; 
(1924) A. I. R. (C.) 257; 25 Or. L. J. 817 353 


— — — 88. 34, 325—Grievous hurt, caused by two l 


persons—-Common intention, proof of. 


Where two persons are charged with having 
caused grievous hurt tothe complainant but the 
evidence does not show which of them dealt the 
blow’ which caused grievous hurt, they cannot 
both be convicted of an offence under section 325 
of the Penal Code unless they had a common 
intention of causing grievous hurt. L Nur Suan v. 
Emprror, (1923)) A. 1. R. (L.) 35; 25 Cr. L. J. 560 

48 


— 88, 44, 383—Extortion, essentials of— 
Injury, meaning of—Promise to recommend— 
Promise to refurn property. 


e Before a person can be said to put another 
person into fear of an injury for the purpose of 
section 383 of the Penal Code, it must appear that 
he has held out some threat to do or to omit to do 
what he is legally bound to doin the future. On 
the other hand if all that a man does is to promise 
to do a thing which he is not legally bound to do 
and says if money is not paid to him he would not 
do that thing, he cannot be said to have committed 
the offence of extortion. 





Ifa person promises to speak favourably to a . 


poreon in authority and to do his best tb induce 
im to do something, and in consideration of this 
promise, receives money, he cannot be said to have 
threatened to cause injury to the person who gives 
the money and thereby committed extortion. 

Where a person without any right takes away 
the cattle belonging to aftother and declines to 
return them until he receives a certain sum, and 
it ig on receipt of that sum that he returns them, 
he does put the complainant in fear of injury fb 
his‘prpperty, within the meaningeof eection 44 of 
the Penal Code and thereby commjts the offence of 
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extortion. A HABIBUL Razzao v. Emperor, 2T A. L.. 
J. 850; 46 A. 81; (1924) A. I. R. (A) 197; 25 Cr. L. 
J. 961 - . 609 


s. 65—Imprisonment in 
how far permissible. bo 12 . . 
A sentence of five months’ rigorous imprison- 

ment in default of payment of fine for an 

offence punishable with ne years imprisonment 
is illegal by reason of the prowisions of section 

65, Penal Code. O NUR-UD-DIN v. Emperor, 25 Cr, 

L. J. 1161 grt 985 

ss. 71, 399, %402—Prepazation for com- 
mitting dacoity-—Assembling for 
dacoity—Distinct offences—Separate sentences. Ri 





default of ; fine, 


The act óf making preparation for committing” 


dacoity and the act of assembling for the purpose 
of committing dacoity when done at diffierent times 
and on different occasions are distinct offences under 
the Penal Code, and separate sentences can be 
awarded for each of those offences, but as a matter 


committing - 


of practice the sentences should be directed to run 


concurrently and not consecutively. L GHULAM 
RASUL v, Emperor, 25 Cr. L. J. 680 168 


—-—~ ss. 71,147,149, 325—Rioting—Grievous 
hurt—Separate sentences, legality of. 


.Where a person who is guilty of rioting is 
also held guilty of causing constructive grievous 
hurt under section 325 read with section 149 
of the Penal Code, it is illegal under para- 
graph 1 of section 71 of the Code, to pass .on 
him separate sentences in respect of the offence 
under section 147 and the offence under section 
325 read with section 149 of the Code. C Keamuppr 
KantkaR v. Emperor, 51 C. 79; 28 C, W. N. 347; 25 
Cr. L. J. 945; (1924) A. I. R. (C) 771 593 


8, 73—Solitary confinement, when can be 
ordered. 


Under section 73 of the Indian Penal Code there 
is no authority for imposing & sentence of solitary 
confinement when a person is convicted under 
some other Criminal Act. 


Where, therefore, the accused was convicted under , 


section 22 of the Criminal Tribes Act and sentenced 
to undergo rigorous -imprisonment for one year 
including one month’s solitary confinement : 

Heid, that the Magistrate had no jurisdiction to 
order that any part of the sentence on the accused 
should.be one of solitary confinement. A EMPEROR 
v. BIpHA, 21 A. L. J. 914; 46 A. 114; (1924) A. T, R. 
(A.) 319; 25 Or. L. J. 654 - 142 


——— $8. 76, 342—-Police Officer executing 
warrant—Arrest of wrong  person—Mistake— 
O ffence. l . 
Accused, a Head Constable of Police, was 

deputed to execute a warrant of arrest. He made 

enquiries concerning the person mentioned in the 
warrant and as the result of those enquiries and 
on the basis df a reasonable suspicion he axrested 
the complainant, who was not, however, the peraon 
mentioned in the warrant: 

Held, that the act of the accused was covered by 
section 76 of the Penal Code, and he was not 

therefore, guilty of an offence under sectiga 343- 


Vol, 81] 
` Penal Code—conid. 
of the Penal Code. B Govazza KALLAIYA v. EMPEROR, 


'26 Born. L. R. 138; (1924) A. L R. (BJ) 333; 25 Cr. 
Ld. 797 ,- 317 


ss, 84, 302—Death caused during fit of 
pany We of wrongful nature of act— 
0 ffence—Récurring fits —Procedure. 


Aceused murdered & man during a fit of 





insanity, knowing that what he was "doing was ` 


wrong and contrary tolaw. At the time of his 
trial he recovered his sanity, but there was an 
apprehension that he was subject to alternate 
periods of lunacy and sanity: i 

"Held, (1) that the accused was not entitled to 
the benelit of section 84 of the Penal Code, and 
Ner guilty of an offence under section 302 of the 

ode; 

(2) that the: proper course would be to sentence 
the accused to transportation for life and report 
the case to the Local Government for special 
consideration. A Lacuaman v. EMPEROR, 22 A. I 
$ A 46 A. 243; (1924) A. L R, (A) 413; 25 Or. L 

171 


~ SS, 99, 149—Right of private defence of 


property, when arises—Right exceeded —Liability 


of members of defending. party— Grievous hurt, 


: A person has a right to.-defend his property 
every time an attack is intended-against. it, and the 
right is not excluded by the fact that since. the 
previous attack the owner of the property has had 
ample opportunity .of having recourse to the 
authorities. 

- Accused, more than five in number, caused 
grievous hurt to some of the complainant's party, 
‘while attempting to defend their propérty against 


the attack of the complainant’s party. It was found . 


that the accused had exceeded the right of private 
defence of property, but it could not be ascertained 
which of them. had caused the grievous hurt : 

Held, that all of them were guilty under sec- 


tion 325 read with section 149 of.the Penal Code.. 


A Umrao v. EMPEROR, (1924) A. I. R. (AJ) 441,25 
Or. L. J. 963 181 


S. 100—AÀ ssault on woman with intent to 
abduct—Right of private defence—Death caused 
Offence. 


Accused; who were Sikhs, abducted a Muham- 
madan married woman and converted her to 
Sikhism. Nearly a year after the abduction, the 
relatives of the woman's husband .came and 
demanded the return of the woman from .the 
accused. The latter refused to return her ‘and 
the. woman herself expressed her unwillingness 
to go. Thereupon the husband's relatives at- 
tempted to take her away by force. The accused 
resisted the attempt and im doing so one of them 
inflicted a blow on the head of one of -the 
karen assailants which caused , the latter's 

eat 


Held, that the right ‘of the accysed to defend. 


thé woman against her assailants extended under 
section 100 of the Penal Code to the causing 
of death and they had, therefore, committed no 
offence. L JAGAT SINGH v. Emperor, (1923) A. I. R. 
(L.) 155; 25 Or. L. J. 669 . . 157 
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-— ———- S, 100—Murderous attack—Apprehension’ 
of assault—Right of private defente, extent of— 
Death caused—Offence. 

A party of men who arm th eman n de 
to be ready to defende themselves against an 
attack, if necessary, are not, in tbe eventof an 
attack, deprived of the right of private defethice 
merely because they had come armed to the place 
of occurrence. 

The party of the accused, five in number, 
seeing a murderous assault made upon one of 
their number, who was struck down and render- 
ed senseless in their presence, and being appre- 
hensive that the members of the opposite party, 
eight in number, intended to pursue the attack 
against them also, attacked the opposite party and 
killed three of their number : 

Held, that the accused having a Sensonàbla 
apprehension that if they did not defend them- 
selves they would be  killed* or would suffer 
grevious hurt, were entitled voluntarily to cause 
the death: of ‘their assailants apd to continue -to 
exercise their right as long as they had any reason- 


able apprehension of danger.” 


A man who is assaulted is not bound to modulate 
his defence step by step, according to the attack, 
before there is reason to believe the attack is over. 
He is entitled to secure his victory, as long as 
the contest is continued. Where the assault has 
once assumed a dangerous form, every allowance 
Should be made‘for one, who, with ihe instinct 
of self-preservation streng upon him, pursues his 
defence a little further than to a perfectly cool 
by-stander would seem absolutely necessary. The 
question in such cases will be, not whether 
there was an actually continuing danger but 
whether there was a reasonable apprehension of 
such danger. L DALIP sae td EMPEROR, (1923) A. 
I. R. (L.) 155; 25 Cr. L. J. 6 164 


— —— $s, 100, 141 (urit) Rig of private 
defence, extent of—Unlawful assembly —"To 
enforce right," meaning of—Persons in. possession. 
vepelling attack, whether unlawful assembly. 
The phrase “to enforce a right, in section 141 

Gourthly) of the Penal Oode can only apply when 

the party claiming the right has not possession over 

the subject of the right. It has no application to the 
case of persons who being in possession of a right 

attempt. to maintain that. right. . 
Persons who are using canal water in good 

faith cannot be said to constitute an unlawful 

assembly if they resist and repel an aggression in 
order to maintain the right of which they are in 
possession. 

The extent to which the exercise of the right of 
self-defence is justified depends not on the actual 
danger but en whether there is à reasonable appre- 
hension of-such danger. L Baau SINGH v. EMPEROR, 
25 Cr. L. J. 625 . 113 


S. 107, whether contemplates presence of 
abettor. 

Per Richardson, J. —Section 107, Penal Code, does 
not contemplate the abettor being present "when 
he abetted criminal act or offence is committed. 

he aid given at the time of commission, reférred 
to in Explanation. 2.10 the section, means aid 
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.given at the time but at such a “distance from the 


scene that the abettor cannot be said to be present. 
C TMPEROR v. BARENDRA Kumar Guose, 18.C. L. J. 


Co 414 28 C. W., N, 170; c A.L R. (C. 351; T Ae 


LJ. 817 


———— S; 107, Exp. 2— Common Ne. 
done by oné of several persons in furtherance of 
common intention—Liability of all. See PENAL 
Cone s. 34. 353 


ss. 109,. 302, 325 —Culpable homicide, 
what is--Single sideways blow resulting in. 
as ha of liver-—-Intention to cause grievous hurt 

—Abetment, 

Culpable homicide is not committed unless 
the agent either has the intention of causing. 
such bodily injury as is likely to cause death, 
or has the knowledge ihat he is likely by such 
act to cause death. 

An altercation having ensued between the 
parties, T told his son K to beat S, whereupon 
K.gave S one gwinging | sideways- blow with 
his eth, thus eausing a rupture ofthe liver of. 
S and a fracture of lis eighth and ninth ribs, as a 
result of which he died shortly afterwards: -~ 

Held, (1) that as K did not lift his lathi 





above his head with both hands and bring it down. 


on the head ofthe deceased, and there was no 
evidence that he intended to ruptüre the liver 
of S, or even knew that,.he was likely to do 
80, he was not guilty of culpable homicide ; 

(2) that under the circumstances K must -have. 
had the intention of causing grievous hurt. and 
he was, therefore, guilty of an offence under, 
sebtion 325, Penal Code, and that T, who ordered, 
K to strike the, deceased, was guilty of abetting. 
that offence under ‘section 325/109, Penal Code. O 
Karan SINGH v. Emperor, 100; & A. L. R. 693; 25. 
Or. L. J. 1145 969 





s. 34 


ss. 120B, 302— E of conspiracy 
death two persons—Acquittal of one—Conviction 
of other, legality of—Conviction for conspiracy, 
whether negatives substantive charge. 

Vhere two persons. are charged with having 
conspired with each other to commit an offence, 
and one of them is acquitted, the. charge of 
conspiracy cannot be sustained against the other: 

A verdict of guilty under section 120-B read 
with section 302 of the,Penal Code, does not. in 
itself negative a gase of murder under section 
302 of the Code. .C'OsuaN SARDAR v. EMPEROR, 39 
x J, 264; 25 Cr. L. J. 1048; (1924) A. LR. aS} 
8 


mare SS. 124A, 153A, offences’ D 
. whether can be committed in same article— 
` British Government and people, distinction 
between. 

A writer. can commit offences both under sec- 
tion 124A and section 153A of the Penal Code 
in the same article published in a newspaper. 

Attack on the policy of the Britsh Government is 


not ngcessarily an attack on the British pebple and 
it is possible to blame one without hating the other. - 


$ EMPRROR v, NasiBUx, 25 Or, L. J. O14 
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S. 114 — Purpose of s. 114. See PENAL Copg,. 
353 
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—— — $, 141—Unlawfol TO CORNUA. 
object; finding as to, different from that stated - 
in charge—Conv iction, legality of. See CRIMINAL, 
PROCEDURE Coos, s. 232 : 145 


——— — Ss. 141—Unlawfül assembly—Dexsons in 
possession repelling’ attack, whether unlawful 
assembly. See PENAL Cons, s; 100 113 


———-s. 141. (4) —(plawful , assembly—To9, 
enforce, any right," meaning of —Defending 
possession with force, ‘whether unlawful. 


The fourth clause of section 141 of the Penal 
Code has no applicationto a case where a person 
in lawfül ,possessión of any property proposes to 
use force in order to maintain his possession. 

The phrase “to enforce any right" in the 
fourth clause of section 141 of the Penal Code 
id’ not applicable to a party who uses force to 
défend property in its possession ; such a ` party 
is not’ enforcing a right but preventing a wrong. 

Therefore; & party assembled for the purpose 
of preventing a tréspass cannot be called an 
unlawful assembly. 

The party. of. tha accused having notice, that E 
iréspass would be committed on their property 
assembléd on the property, armed with lathis, with 
the objéct of preventing the contemplated trespass, 
The opposité party arrived, similarly armed, and 
insisted on committing the trespass. A fight 
ensued and:one member of. the opposite party was 
killed and.several were injured : 

Held; that irrespective of thé fact who struck 
the ‘first blow, the party of the accused having: 
assembled ` to prevent i à contémpláted wrong were 
nót an unlawful assenibly and “were not guilty. of. 
ane "offence, O PARMESHAR Din v, Emperor, ur 

1. R. (O.) 167; 25 Cr. L. J. 579 


L——— 8 147—Oharge of, hurt and, Hoting 
Conviction for affray, whether- justified. See- 
CRIMINAL PROCEDURE CODE, s. 237 42 


S; 147—Commoón objéet, failure of —Appel- 
- late Court, whether can invent fresh common 
object. 

When: the.common object assigned in the charge 
as framed to support a case under section 147 
of the Penal Code cannot be sustained, an Appel- 
late Court cannot invent another conimon ‘object 
to support: the conviction: O' EMPEROR v, AKBAR 
Moria, 38 C. L: J. 379; 51 C. 271; (192) A. IR. 
(C.) 449; 25: Cr. L. J. 173: 261. 


S. 147—Rioting— Persons" joining ‘assembly 
after common object ceases to, exist, whether 
fiy Gro 058-cases— Simultaneous trial, whether 


. Accused were’ corivicted’ of an offence under 
section 147 of the Penal Code, the common object 
of the unlawful assembly being to assault one 
K. It was found that some of the accused 
did not join the unlawful assembly till affer 
K. had retired, but that they joined — the other 
accused in bedting some other persons : 


Held, that the accused who had joined the 
assembly after K. had -retired could not be con- 
vieted under section 147, as they ‘could not be 
said to have been members of the unlgwful . 
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assembly whose common -objeet was to assault 
K 4 


The trial of two cross-cases of rioting 
simultaneously but separately is not bad unless the 
accused can show some prejudice. Pat SHAFAYET 
Kuan v. EMPEROR, 25 Or. L. J. 1018 794 


S. 147—Rioting—Two parties attacking 

„cach ciher-—Justificatiog, absence of—Responsi- 

‘bility of each party. ] 

Where two parties are guilty of rioting and 
in*the course of the riot each  infliets injuries 
on the other, but individual responsibility for 
tlfe injuries inflicted cann®t be fixed upon any 
one, and néither party is able to establish any 
justification for its attack’ upon the other, there 
is no ground for diseriminating between them 
and both should be dealt with in the same 
nianner. 
(1924) A. I. R. (L.)482; 25 Or. L. J. 983 631 
- S, 147.—Unlawful àássembly—Proprietor 

of land, whether can claim wild animal shot on 

his land. f 

A proprietor of land can prohibit shooting on his 
property or request the withdrawal from it of any- 
one found thereon engaged in such sport. 

Ifa person kills a wild animal or wild bird on 
the property of another person such dead creature 
does not belong to the killer but to the proprietor 
of the property : and such proprietor either himself 
or by his duly authorized agent can lawfully 
demand and, if-refused, seize such dead creature 
from, the possession of the killer : and such persons 
as help him to exercise his right are doing no 


wrong: but, as against any person other than the ` 


propriétor of the estate or his duly authorized 
agent or those lawfully helping the proprietor or 
his agent, the killer has aright to retain posses- 
sion of the dead creature which he has thus killed. 
Pat, EMPEROR v. ARTU RAUTRA, 3 Pat. 549; 25 Cr, 
L. J. 594; (1924) A. 1. R. (Pat.) 564 82 


ss: 147,149—Rioting—Grievous hurt— 
Separate sentences, legality of. See PENAL CODE, 
8. 71 593 


———— 88. 147, 323, 325—Rioting—Unlawful 
assembly—Common object, failure of, effect of 
—Hurt, conviction for. i 
, Accused were convicted of offences under 

sections 147, 323 and 325 of the Penal Code, the 

common object of thé unlawful assembly being 
described as “looting crops belonging to the 
complainant's mastér." Oh appeal, the Appellate 

Court held that it could not be determined 

which portion of the land in dispute, belonged to 

the accused and which portion belonged to the 
complainant's master. There was a bona fide 
dispute with regard to the title to the land: 

Held, (1) that the title to the 
uncertain and there being a bona fide dispute 
there could be no looting of the crops; ` 

(2) that, therefore, there could be'no conviction 
under section 147 of the Penal Code; 

9 thatin the absence ofan unlawful assembly 
only those persons could be convicted. under 
sections 323 and 325 of the Penal Code with 

e 
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regard to whom it could-be established that they - 


had beet guilty of acts which fell under those 
sections. Pat BHAGWAT JHA v. EMPEROR, 25 Cr. L, 
J. 557 45 


—— ——— ss. 147, 325," 452—Rioting—Grievous 
hurt—House  trespass—Separate — seniencgs, 
whether justified. 

Where an accused person is convicted of offences 
under sections 147, 452 and 325 of the. Penal Code, 
and the acts constituting the offences under sec- 
tions 452 and 325 are the specific acts which con- 
stitute the object and purpose of the riot, a separate 
sentence under section 147 of the Penal Code is not 


justified. L Ram SINGH v, EMPEROR, (1923) A. I. R, 
(L.) 160; 25 Cr. L. J. 568 '" 56 
— ——- $,149-— Right of private defence of 


property, when arises—Right exceeded— Liability 
of members of defending party. See PENAL Cong, 
8, 99 - ° 181 
S. 149, scope of—S, 149 wider than s. 34. 
See PENAL Cope, s. 34 s 353 


S.153A, offences under—Offences, whe- 
ther tan be committed in same article—British 
Government and people, distinetion between. 
See PENAL CODE, 8. 124 A 02 


Ss. 153 A, 505 (c)—Promoting hatred 
between different classes—l'alse statement provo- 
cative of breach of peace--Sober comment com- 
plaining of conduct of rival community—Offence. 
The act of recalling to. the minds of the members 

of a community the paitiful experiences of people 
of their community in other places at the hands 
of another community would naturally have the 
effect of embittering their feelings against the 
alleged oppressors, but those who suffer have 
the right to complain, and if the complaint is 
made in a sober language and is freefrom ex- 
aggerations and incisive comments, it can lawfully 
be published for the consideration of public officers 
and others concerned with a view to their taking 
necessary action to prevent a repetition of what has 
previously taken place. Such conduct does not 
amount to an offence either under section 153 A or 
under section 505 (c) of the Penal Code. L Dresy- 
BANDHU GUPTA v. EMPEROR, 6 L. L. J. 162; (1994) 
A. I. R. (L.) 502; 25 Cr. L.J. 976 624. 


s. 160—Oharge of hurt and rioting— 
Conviction for affray, whether justified, See 
ORIMINAL PROCEDURE Cope, s. 237 42 


s. 179— Witness refusing to answer 
irrelevant question—Contempt of Court—Pro- 
cedure. See ORIMINAL Procepurr Cops, s. 480 

951 

————2- §.182—Complaint, dismissal of —False 
informatien—Person giving information, whe- 
ther can be prosecuted after dismissal. See 
CRIMINAL PROCEDURE Cope, s. 195 608 


s.182—Giving false information to Police 
—Chawkidar, whether bound to report rumonrs 





See CRIMINAL PROCEDURE CODE, s. 45 620 
ss. 182, 211--False information to 





.* Police—Complaint in Court—Prosecution under 
s. 182--Sanction, whether necessary, i 
2-0 1 A 
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' Where a person gives false ‘information .to the 
Police and subsequently makes a complaint in 
Court; thé fact of his having made a complaint 
isno bar to the Court proceeding with the trial 
of the offence under sectfon 182 of the Penal 

Code. . E | 
No. sanction is necessary for a prosecution in 
respect of an offence under section 182 of the 
Penal Code. A BAKSHI v, EMPEROR, 21 A. L. J. 805; 
46 A. 43; (1924) A. L R. (A) 187; 25 Cr. L. J. 729 
217 


s, 186—Voluntarily obstructing public 
servant, what amounts to—“Public functions,” 
what are. : 

The use of the word “voluntarily” in section 186 


of the’ Penal Code indicates that the Legislature 
contemplated the commission of some overt act 


of obstruction, and did not intend to render penal ` 


mere passive conduct. 

The “public functions” contemplated by sec- 
tion 186 of the Penal Code mean legal or legiti- 
mately authorised publie functions, and are not 
intended to cover any act that a public functionary 
may choose to take upon himself to perform, and 
the mere fact ofa public servant believing that 
he is acting in the discharge of his duties, is not 
sufficient to make resistance or obstruction to 
him amount to an offence within the meaning of the 


section. L Jaswant SINGH v. Eurznon, 25 Or. L. J. - 


209 


s. 193—Complaint of perjury—Evidence 
jo show offence committed in relation to pro- 
ceeding in Court, absence of. See CRIMINAL 
~ PROCEDURE CODE, s. 476 919 


ss. 193, 196-—Sanction for prosecution 
—Proceedings after ex parte decree set aside, 
whether continuation of earlier proceedings— 
False statement made before ex parte decree. 
See CRIMINAL PROOEDURE Cons, S. 476 219 


s. 211— Complaint, dismissal of—False 
charge—Persqn making charge, whether can 
be prosecuted after dismissal. See ORIMINAL 

ROCEDURE CODE, s. 195 608 


s, 211—Information to Police—Enquiry 
by Magistrate—Order directing prosecution for 
false charge, legality of. ‘See CRIMINAL Pro- 
CEDURE Cons, s. 476 à 158 


—————- S$. 225 B—Ingredients of. 


Section 225B, Penal Code, requires that the 
custody from which aman tries to escape must 
be a lawful custody: he must have been law- 
fully arrested and detained: then only*he is 
liable to conviction under the section. M APPAswa- 
xv Mupaty, In ve, 46 M. L. J. 447; 19 L. W. 504; 34 
M. L. T. 95; 47. M. 442; (1924) A. I. R. (M.) 555; 25 
Or. L. J. 563 ] 51 

s, 228—Intentionq] insult or interrup- 
of judicial proceeding—Detaining witness 
for.” cross-eraminatign. 
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The chief ingredient of the offence contemplat-, 
ed by section 228 of the Penal Code, is the 

- intentien of the offender, - s 

. . 

* a 
* e 
. 
. ^. . 
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[1994 


Petitioner was on his trial for some offence before 
a Magistrate. | 
been examined-in-chief and was about to leave 
he gave him a push in order to detain him. for 
eross-examination : - i i ? 

Held, that it could not be, said that the 
petitioner intended to insult or cause interrup- 
tion to the Magistrate within the meaning of 
section 228 of the Peng Code. L Pont Ram v 
Emperor, (1923) A. I. R.(L.) 88825 Cr. L. J. 588 


76 

S. 269, application of. See Penau Cops, 
8. 32 e 7 
—— ——— S. 283—Criminal Procedure Code (Act 

of 1898), s. 243—Causing danger by obstruction, 

what amounts to—Plea of guilty, what is. . 

In a trial for an offence under section 283 
of the Penal Code, the Magistrate asked the accused 
whether they drove bullock carts on, à particular 
road at a particular time and thus caused danger 
by obstructing the road. One of them replied 
that he had driven a cart on the road at 
the time indicated and that he begged to be 
excused as he was ignorant. The other replied 
that he had made a mistake and begged to be 
excused. On these pleas both of them were con- 
victed of an offence under section 283 of the 
Penal Code and sentenced to fine: 

Held, (1) that the plea of the accused did not 
amount to a plea of guilty ; 

(2) that there being no other evidence on the 
record the conviction could not be maintained. 

In order to sustain a conviction under section 
283 of the Penal Code, it must be proved that 
‘the accused actually obstructed the road and 
by so doing caused danger or injury to any 
person using that road, -L  FMPEROR v. GHULAM 
Raza, 25 Cr. L. J. 707 195 


—— ——— $8. 289, 323—Injury caused by dog— 

Negligence—O ffence. 

Owing to the negligenee of the accused his, 
dog bit the complainant and caused hurt to the 
latter: < ; 

Held, that the accused was guilty of an offence 
under section 289 of the Penal Code and not under 
section 323 of the Code. R Mc. Suwe Zin v. Ma. 
Po Nawz,2 Bur. L. J. 8; (1923) A. I. R. (R.) 147; 25 
Or. L. J. 565 . 53 


— ———— ss. 297, 504. —" Trespass,” meaning of 
— Trustee, position of—Criminal Procedure Code 
(Act V of 1898), s. 287—Cognaie offence—Altera- 
tion of finding, whether permissible. oa 
The term “ trespass" in section 297 of the Penal 

Code appears to mean any violent or injurious act 

committed in%uch place and with such knowledge or 

intention as is defined in that section. . é 
The accused had gone to a mosque, of which he 

was a trustee, for midday prayer as usual. After 

the service he was asked by some others why he 
had, on former occasions, abused the Mazivi and the 
congregation. «An altercation having ensued he 
began to abuse all and sundry and was charged 
with an offence under section 297 of the Penal Code: 

Held, (1) that the mere fact that the accused was 
a trustee of the mosque did not take the case out of 
the purview of section 297; 4 


After a prosecution witness had ' 


° 


ES 


- (3) that the 


contracted an illicit intimacy with 
fit of anger killed not only the daughter but 
also liis two wives who had connived at the 
intimaoy : 
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t. (2)-but that inasmuch as the unpleasantness þe- 


gan at the instance of other members of the con- 
&regation,'section 297 could not apply to the case; 
accused committed an offence 
punishable under section 504, Penal Code, and 
this being a cogrfate offence, there was no bar to an 
alteration of the finding. R MUSTAN v. Euprror, 1 
R. 690; (1924) A, I. R. {£ 106; 25 Cr. L. J. Pt 


e . 
S. 300—Murder—Circumstantial evidence. 
A person cannot be convicted of murder on 
circumstantial evidence, ynless the circumstances 
are such as toexclude all reasonable probability 
of his innocenos. L MUHAMMAD Yar v. EMPEROR, 


"4L. L. J. 235; (1922) A. I. R. (L.) 263; 25 Or. L. 
J. 939 555 


s. 300—Àlurder—Temporary insanity— 

Knowledge of nature of act—Motive. 

The accused in à murder case was found’ to be 
subject to recurring fits of insanity but there was 
no proof. that at the time the murder was com- 
mitted he was incapable of knowing the nature 
of his act. It appeared further that he had a motive 
against the deceased, avoided and, resisted arrest 
and was to all appearances perfectly sane during 
the investigation in the Committing Court and in 
the Sessions Court : 

Held, (1) that he was not devoid of knowledge 


that he was doing what was wrong and contrary to 


law ; 
(2) that since there was a distinct possibility that 


at the: time he may have been suffering from 
temporary mental derangement of some sort, a 
sentence of transportation would meet the case. 


L MavLc v, Emperor, (1923) A. L R. (L.) 619; 25 Cr. 
L. J. 576 64 


S. 300, Excep. 1—Grave and sudden pro 
vocation, what amounts to— Death caused in fit of 
anger—Murder. 

In order to bring a case within the first 
exception to section 300 of the Penal Code the 


provoeation must be such as would upset, not 
merely a hasty and hot tempered person, but 


one of ordinary sense and calmness. 
Accused on learning that his daughter had 
a Mochi, ina 


Held, that the cas» did not fall within tha 


first exception to section 300 of the Penal Code 
and the accused was guilty of murder. L 
RAD v, EMPEROR, 5 L. 67; (1924) A. I. R. (L.) 450; 
25 Cr. L. J. 1050 . 8 


L Son- 


26 


- § 300, Excep. 1—Murder—Grave and 
sudden provocation—Burden of proof- Presump- 
tion*—-Alternative defences. See EVIDENCE Act, 
s. 14 717 

————- 55, 300, Excep. 1, 302, 304 I—Evi- 
dehee Act (I of 1872), ss. 8, * 103~Murder— 
Exceptions--Burden of — proof—Proof, what 
amounts to—Plea not taken by accused- Duty of 
Court—Death of wife caused by husband —Wife e 
diasovered in act af intercourse with paramour— 
Osfence, ` 


* . . 
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Section 105 ofthe Evidence Act. says nothing 
about pleas, but places the burden of proof in 
certain circumstances on an accused person; but 
if the prosecution hag already performed that 
task for him, it is not necessary for him or for 
anybody else to do it all over again." . 

Fora Court tosay that a fact isnot proved 
which, after considering the matters before it, it 
confidently believes to exist, is to» stultify itself 
and to go contrary to the dictates of common 
sense and the definition of proof in section 3 
of the Evidence Act. 

. Where in a case in which an accused person 
is charged with murder the prosecution evidence 
itself shows thatthe accused is entitled to the 
benefit of one of the exceptions to section 300 
of the Penal Code, itis the duty of the Sessions 
Judge to give him that benbfüt, irrespéctive of 
the fact whether the accused has or has not 
relied upon the exception. 

_Accused came by chance upon his wife at a 
time when she was in the acf of having inter- 
course with her paramour and killéd heron the 
spot with an axe which he happened to be 
carrying at the time in the ordinary course of his 
occupation : 

Held, that the accused was guilty of an 
offence under section 304I of the Penal Code 
and not under section 302 of the Code. N MANGAL 
GANDA v. Emperor, 25 Cr. lL. J. 1077 901 


———— 88. 300, Excep. |, 302, 304 I—Murder 
v id and sudden provocation— Culpable homi- 
cide, 

Accused was attracted to his mother's house by 
hearing a noise at midnight and on arriving there 
found that the deceased had his arms round his 


“unmarried sister. The accused thereupon inflicted 


several lathi blows on the deceased as the re 

which the latter died : MES 
Held, that the accused had received grave and 

sudden provocation and his offence amounted ty 

culpable homicide not amounting to murder. L 

MOHAMMAD Yan v. EuPrRoR, 5 L.L. J. 40; (1924) 

A. I. R. (L.) 62; 25 Cr. L. J. 685° ' 178 


——— 8. 300, Excep. ll—Murder— Culpable 
homicide not amounting io murder - Right of 
private defence-- Intention. 
In order to claim. the benefit of Exception II to 

section 300 of the Penal Code, the accused must 

show that they had no intention of causing more 
harm than was necessary. L JALAL v. EMPEROR 

(1923) A. IR. (L.) 232; 25 Cr. L. J. 811 347 


———— S. 302--Culpable homicide, what is . 
Single sideways blow resulting in rupture of 
livel- Intention to cause grievous hurt. See 
Pena Cône, s. 109 969 


s. 302 -Death caused during fit of in- 
sanity --Knowledge of wrongful nature of act. — 
Offenee--Recurring fits Procedure. See Prxar 
Cong, s. 81 4 171 


s. 302—Murdeg—Common intention — 

Act done by oneof several persons in fmrther- 

ance of common intention—Liability of'all— 

Punishment? See Bena Cops, 8. 34 e 353 
. s 


. 
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i $. 302, sentence -under—Diserction, 
- judicial exercise of—Doubt, beacfit of— Transpor- 
tation for life-—I¢nhancement whether advisable 
— Sentence, lenient, grounds for—Sex of accused, 
. whether any ground: Ste CRIMINAL PROCEDURE 
Conn, s. 367 (5) 945 


————. $8. 302, S04—Fwacturing skull with 
. stone—Abuse and quarrel-—Sudden impulse. 
Where the accused during the progress of a 
quarrel between his wife and sister-in-law, on 
taking the part of his wife, was abused by his 
sister-in-law, and picking up a heavy lump of lime- 
stone struck her on the head with it, as a result of 
which her skull was fractured and she died: ° 
Held, that the accused acted on the impulse of 
the moment and had no intention of killing the 
deceased.and was guilty of an offence under 
section 304 of the Penal Code and not of one 
under section’ 302 €f the Code. A GANESHA ©. - 
axPEROR, 25 Cr. L. J. 800 ` 320° 


ss. 302, 504, 325—Altack with sticks— 
‘Death caused by *beating—Offence—Murder— 
Culpable homicide — Grievous hurt. | 
"The party of the dccused, eighteen in number, 
armed with sotas and dangs attacked the party 
of the deceased, four in number, and inflicted 
certain injuries on the deceased as the result of 
which he died. The deceased sustained injuries 
on the head, though the skull was not fractured 
and two of his ribs were,fractured. Death was 
caused. by shock due to numerous injuries on 
the body. One ofthe companions of the deceased 
sustained simple hurt and the remaining two only 
rivial injuries : 
B Held, 1 that it could not be said that the 
common intention of the accused was to cause 
tha death of the deceased, but it must be held 
that the common intention ofthe accused was . to 
cause grievous hurt, or that the accused knew 
that at least grievous hurt was likely to be caused ; 
(2) that the accused were, thereforo, guilty of 
offences under s2ction 325° of the Penal Code 
rend with sectien 119 of the Code. L Danu v. 
 Exwernon, (1923) A. L R. (L) 43; 25 Cr. L. 15 


ss. 302, 304, 325—Wife severely beaten 
by husband—Body thrown’ down dry well— 
‘ence. 
he, a full grown man, beat his childwife, 
an invalid and weak girl, so recklessly with a 
lathi that he thought he had killed her; he then 
threw her down a dry well 33 feet deep, an act 
which, if she was not already dead, must inevit- 
ably have killed her. He was convicted under 
section 304 of the Penal Code: e: 
Held, (1) that the accused was probably guilty of 
an offence under section 302 of the Penal Code; | 
(2) that in any case, there was no justification 
for substituting a conviction under section 325 
of the Penal Code in place o% one under section 
304 of the Code. A Emperor v. Kaun, (1923) A. 1. 








R. (AJ, 545; 25 Or. L. J4703 . 191 
*_ ss. 302, 307—Murder—Death, proof of * 
> Attempt to murder. š * 
. . 
~ 
. . 


CASES, 


[1924 
Penal Code-—contd, 


e 


. Beforé a conviction of murder can be obtained, . 
the Court must be satisfied that the person alleged 
to have been murdered is actually dead, and that’ 
there is no possibility of a reasonable doubt onthe, 
point. : " 

Where a man was brutally attacked with lathis 
by several persons and after being beaten into 
unconsciousness was removed'by his assailants 
and was never seen again:e : 

Held,41) that the assailants cowld not be con-. 


'vieted of murder as it was not certain that thejr 


victim was dead; . 

-(2) that they were guilty ofan offence unde 
ssction 307 of the Orithinal Procedure Code. - A 
BANDHU v. EwPrnon, 22 A. L. J. 340; 10 O. & A. I. 
R. 458; 25 Or, L. J. 900 .. 436 


———— $8. 304, S325- Grievous hurt —Death 
caused by pneumonia six weeks after hurt— 
Offence. - Sos 
Accused gave two blows to the, deceaséd on his 

head which partially fractured his skull. "The de- 

ceased was sent to hospital and left it some days 

afterwards, when he was progressing well A 

month and-a-half after the occurrence he died’ of 

pneumonia but it was not shown that the pnéumonia 

was the direct result of the injury to the head: |, . 
Held, that under the circumstances accused could 

not be convicted under section 304 of the Penal 

Code and that the offence fell under section 325. 


-of the Code. A Umrao v. ExPsROR, (1924) A. I. RO 
“181 


(A.) 441; 25 Cr. L. J. 693 


S. 304 II—Death caused by single blow-— 
. Offence—Sentence. ; . 
Deceased was sitting with certain enemies of the 
accused watching an entertainment. The accused 
struck him a blow on the head with a lathi which 
caused his death : : 
Held, (1) that the accused was guilty of an 
offence under section 301 1] of the Penal Code; . 
(2) that the appropriate -sentence~under the 
circumstances of the case was one of five years’ 
rigorous imprisonment and that a fine was uncalled 
for. L Lan Sinan v, EMPEROR, 5 L. L. J. 180; 25. 
Or. L. J. 655 143 


s. 323—Oharge of hurt and rioting— 
Conviction for affray, whether justified. See 
CRIMINAL PROCEDURE CODE, s. 237 ^ 42 

8, 323--Injüry caused by dog—Negli- 
gence—Offence. See PENAL Cone, s. 289 53 


— —— $. 323—Probate and Administration Act 
(V of 1881), s. 89—Prosecution for causing hurt 
—Death of Injured person-—Prosecution, whether 
abates. 2 : 

-A Criminal prosecution under section 323 of 


‘the Penal Code does not abate by ‘reason ef the 


death of the person injured. The provisions of 
section 89 of the Probate and Administration Act 
are inapplieable&o criminal proceedings. A Nusa 
v. Ieurrror, 22 A. L. J. 520; 25 Cr. L. J. 1007 719 


s. 323--Rioting—Unlawful assembly— 


Common object, failure of— Hurt, conviction for. 
See PENAL CODE, s. 147 . . 453 


Vol’ 81] 
` . 
: Penal Code-—contd. ; 


-—— $8. 323, 325. Security for good be- 
* haviour—Hurt or grievous hurt, conviction for— 
Security, whether liable to forfeiture. See CRI- 

+ -MINAL PRocÉpuRE Cops, s. 110 955 





—————.s. 325—Attack with sticks -Death 
caused by beating—Offence. See Pgxan Cope, 
s. 302 eU 179 


s. 325— Griewpus hurt, caused by two 
persons—Comimon intention, proof of. See 
a PENAL Cong, s: 34 48 


S. 325—Grievous hurt—Death caused by 
* pneumonia six weeks @fter hurt—-Offente. See 
Pena Cops, s. 304 ° i 181 


«———— 8. 325—Rioting—Grievous hurt—House 
trespass—Separate sentences, whether justified. 
See PzNAL Cone, s. 147 '^ 56 


s. 325 —Rioting—Grievous hurt— Separate 
sentences, legality of. See PENAL Cops, s. $ 
59 
s. 325-—-Rioting—Unlawful assembly— 
Common object, failure of—Hurt, conviction, for. 
See PENAL Cong, s. 147 45 
——-—- 8. 325---Wife severely beaten by hus- 
band--Body thrown down dry well —Offence. 
See PENAL CODE, s.:302 191 
s. 325— Single sideways blow resulting 
in rupture of liver—Intention to cause grievous 
hurt. See Pennar Cope, s. 109 969 
— ——- 8, 342 —CriminalProcedure Code (Act V 
of 1898), s. 106——OConviction for wrongful confine- 
ament—Security to keep peace—Offence, if involves 
breach of peace—“Other offence", meaning of— 
Actual breach of peace, necessity of. 
The ‘words “other offence” 








in section 106 of 
the Criminal Procedure Code are ejusdem generis 
with the ofiénces against public tranquility and 
of assault mentioned therein. 

The section applies whenever the offence with 
which the accused is charged amounts to or 
constitutes a breach of the peace, in other words, 
when breach of peace is a component part or an 
ingredient of the offence. It is unnecessary that 
there must actually ensue a breach of the peace. 

For determining whether an offence comes 
within the section or not, the facts constituting 


. the offence must be looked to in each case. 


Where the accused dragged the complainant 
-into a cocoanut garden and forcibly tied his 
hands and they were convicted for wrongful con- 
finement : : 
* Held, that though the offence of wrongful con- 
finement per se does not involve a breach of the 
; peace, still in the above case the offence as proved 
did involvea breach ofthe peace and the accused 


. were properly directed to keep the peace under 


section 106 of the Criminal Procedure Code. M 
Kupra REDDIAR, In re, 47 M. L. J. 232; 20 L. W. 
481; 25 Or. L. J. 1096 920 
S. 342--Police Officer executing warrant 
—Arrest of wrong person—Misṣtake- Offence. 
See PENAL CODE, s. 76 317 
s. 366—Kidnapping—Guardian, know- 

ledge of, whether necessary. 
Th is not necessary for a conviction under 
seotion 366 of the Penal Code thatthe accused 
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should know definitely who the: guardian of a 
minor girl is whom he finds wandering: about and 
makes use of for his own ends. O Ipu v. Eurknon, 
9 O. & A. L. R. 1102; 2 0. C. 33; (1921) A. L R. 
(O.) 335; 25 Cr. L. J. 913 : 529 


s. 376—Attempted rape --Conviction whe- 
ther can be based on statement of woman. See 
‘CRIMINAL PROGEDURE Cope, s. 307 629 


~ S. 879--Dispute as to right — Thing taken 
under bona fide claim of right ct, whether 

‘amounts to theft. 

Where there is a dispule between a landlord 
and his tenant about the right to trees standing 
on the holding and the landlord determines to 
exercise his right and cut trees from the holding, 
the persons cutting the trees on behalf ‘of the 
landlord undera bona fide claim of right cannot 
be convicted of theft unde» section 379 of the 
Penal Code. Pat Mabnvsepvax Das v. DiurgBROR 
(1922) A. I R. (Pat) 12; 95 Cr. JL. J. 516 34 


S. 379 - Removal «f crops * Claim of right 

— Theft, conviction for. M 
The accused, as tenants of one person, had 
grown crops on certain land, which was taken 
possession of by another person under a Civil 
Court decree. The aceused asked the latter to 
let them continue as his tenants, but he relused 
and sent his own men to reap the crops. The 
took away the crops. It 
appeared probable that the accused took away the 
crops under the impression that the decree feferred 
to the land and not to the crops : . 
Held, that the accused not having acted 
dishonestly were not guilty of theft. R Str Prix 
v. EMPEROR, 2 Bur. L. J. 160, (1921) A. L RR. 72: 
25 Cr. L. J. 809 ` 345 


~ $. 379- Theft-- Identity of stolen pro- 
perty. 

From the mere fact that a common article of 
clothing similar in pattern and texture to one 
y the complainant is found in the 
possession of the aceused it ca»not be presumed 
that the article was stolen by the aceused., R 
Marxe E Gyr v. Emperor, 1. R. 520; (1924) A. L R. 
(R.) 91; 25 Cr. L. J. 618 106 


S. 380— Creditor, removing debtor's goods 
to enforce payment of debt —Theft. 

A creditor who by foree takes the goods of 
his debtor out of his possession against his 
will in order to compel him to discharge his 
debt is guilty of theft within the meaning of sev- 
tion 380 of the Penal Code. L BAKHTAWAR o. Ey 
PEROR, 25 Cr. L. J. 650 °138 


a. 381--Theft by servant - Removal in 
assertion of bona fide claim of right —0 ffencc. 
Removal of property from the possession of 

another in the assertion of a bona fide claim of 
right, though unfounded in, law and fact, does 
not constitute theft; &$ut a mere eolourable pretence 
toobtain or keep possession of property docs not 
avail ag a defence. . E 
Aceused who was an empioyee in a press 
removed certain type from the press, which he 
alleged belorged to. Bic, on the ground “that big 
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“employers had failed to carry out an agreement 
to “take the “accused into partnership or to 
purchase ‘the type. lt was not proved that the 
type belonged to the press: _ 

. Held, that the accused Was not guilty of theft 
inasmuch as he had removed the type in the 
assertion of a bona fide claim of right. L HARNAM 
SINGH v. EMPEROR, 5 L. 56; (1924) A. I. R. (L.) 453; 
25 Cr. L. J. 697 185 





— 8. 383—Extortion, essentials of—Injury, 
meaning of—Promise to reeoommend—Promise to 
return property See Prenat Cong, s. 44 609 


S. 395—Dacoity, participation in, proof 
ped arbouring dacoits—Failure to give informa- 
ion. : 

Acqused admitted that a gang of thirteen 
persons. assembled at his hut at night before 
a certain dacoity was committed, that he was 
_ aware of their purpose, that he did not give any 
information to the authorities, and that after the 
dacoity was ovem the dacoits, or some of them, 
once more came to his hut and told him what 
had happened. He informed the Mukhia the next 
morning and some property proved to havé been 
stolen in the dacoity was found in lahi crop sur- 
rounding his hut, which he alleged was thrown 
away by the dacoits when they left him as he 
began to raise an alarm : 

Held, that these facts were not sufficient to 
prove that the accused actually took part in the 
dacoity. O Umrao Kuan v. Emperor, 10 O. & A. 
L. R.187; 11 O. L. J. 356; 25 Cr. L. J. 949 597 


—— — 8. 396—Dacoity with murder—Murder 
committed by dacoits while retreating. 

Murder committed by dacoits while retreating or 
carrying away stolen property in order to facilitate 
their escape is "murder committed in the commis- 
sion of dacoity " within the meaning of section 396 
of the Penal Code, and renders all of them liable 
to the enhanced punishment prescribed by that 
section, L SUNDAR v, EMPEROR, 25 Cr. L. J. re 

1 


————- 88. 397, 398, 34, scope of —Dacoity— 

* Dacoits armed with deadly weapons—"Offender" 
and "such offender," meaning of—8S. 34, appli- 
cability of. 

Neither section 397 nor section 398 of the Penal 
Code creates an offence. The effect of these sec- 
tions is merely to. limit the minimum of pünish- 
ment which may be awarded if certain facts are 
proved. 

The intention of the Legislature in framing sec- 
tions 397 and 398 of the Penal Code, was that, 
while all persons who combine to commit robbery 
or dacoity are liable in respect of the subStantive 
offence, any particular offender who i§ proved to 
have used or carried a deadly weapon shall receive 
a punishment not less than that specified in those 
two sections. 

The terms “offender” ang “such offender” in 
sections 397 and. 398, denote those persons only who 
have personally committed the acts therein describ- 


ed, and do not refer to other persons who*in com- 
AX: . 


bination with such persons have-committed the 
offences of'robbery or dacoity, * 
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Section 34 of the Penal Code has no materiality 
when the Court is considering the meaning of' 
sections 397 and 398 of the Code. C EMPEROR v. 
ALI Mirza, 51 C. 265; (1924) A. I. R. (C.) 643; 25 
Cr. L. J. 1024 ` 800 


ss. 399, 402—Preparation' for commit- 
ting dacoity—Assembling for committing dacoity 
—Distinct  offences—-Separate sentences. See 
Pena CODE, s. 71 168 


——$. 403—Criminal misappropriation— 
Joint property—Removal by co-owner— Offence 


It is not criminal n$isappropriation for one ef 
three joint owners to take property belonging to 
them all, unless it is also found that he appros 
priated the property to his sole use. © KRISHNA 
CHANDRA v. Har Kisuors, 25 Cr. L. J, 669; (1924) 
A. I. R. (C.) 814 i 157 

ss. 403, 411—Criminal misappropria- 
tion—Person finding lost parcel and retaining 
it—Offence, single—Refusal to disclose origin 
of possession—Retaining stolen property—-Guilty 

knowledge—Continuing offence. 1 


A person who finds an article which has been lost 


"by the owner is bound, within a reasonable time, to 


communicate with the Police, and if he fails to do 
so, he is guilty of an offence under section 403 of 
the Penal Code. If the article in question is a 
parcel containing several articles, the offence 
committed is a single offence, and a separate offence 
is not committed in respect of each article in the 
parcel: 

Though ordinarily a Court is not justified in 
drawing the presumption of guilty knowledge from 
a possession of property such as jewellery which 
isnot shown to have commenced. until eighteen 
months or nearly two years after the property 
had been stolen or otherwise lost to the real owner, 
the Court is always entitled to request the posses- 
sor to disclose the name of the person from whom 
he had obtained the articles and the particulars as 
to the origin of the possession and the Court. is 
entitled to draw unfavourable inferences, if the 
person refuses to disclose such facts or gives an 
explanation which can be shown to be false. The 
weight to be attached to such unfavourable infer- 
ences must depend on the circumstances of each 
particular case. 

Whether the person retaining stolen property 
knowing it to be stolen, is the original thief or 
misappropriator, or merely -a subsequent guilty 
receiver, such retaining is a continuing offerfce 
as long as the retaining of the stolen property 
continues. Ram PrnsHAD v. EMPEROR, 2 R. 80; 
(1924) A. I. R. (R.) 256; 25 Or. L. J. 907 443 . 
——— — 8. 408-- Contract Act (IX of 1872), 8. 178 

—Property entrusted for sale—Breach of trust— 

Owner whether can recover property from trans- 

feree. 


Where one ‘person entrusts goods to another 
to be disposed of for money, the position of the 


latter is that of a factor or agent, and the former . 


is not entitled to the assistance of a Criminal 
Court in recovering the goods from a person to 


y 


~ 


» +449; 25 Cr. Li J. 815° 


_ intimidate, insult or 


Vou 81] 
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td 

Penal-Qode could be established against them. 
L RenaNa v. Emperor, 5 L. 20; (1924) A. 1. se 

+. 88, 441, 448—Criminal trespass-—Intent 

—Bona + fide claim of right. 

. In: order-to ‘constitute criminal trespass, there 
must be an.intent to commit an offence or to 
anngy any person jn pos- 





session of property, 


- An entry intoa house under.a-bona fide claim. 


of right does not constitute an offence under section 
448 of the Penal Code. Pat Dest ` DAYAL v. 
MPEROR, 25 Or. L. J. 1047 ° 


—e——-— SSi 441, 448, 457—House tréspasi—In- 
fent to cause, annoyance—Presiumption —Entry 
to carry on intrigue with woman in house. 


To constitute criminal trespass there must bo. 


entry into.or upon’ property in the possession of 
another person with one.of the intents mentioned 
in section 44T of the Penal Code. 


Mere knowledge that-the entry is likely to annoy ` 
& person in possession of the property is not suffi-: 
cient to constitute-criminal trespass, But a case in. 


which the.entry will inevitably cause annoyande 


to a person in possession: must be distinguished ' 


from one in-which there is only a possibility of 
annoyance being caused." : 


There is no presumption that a person. intends | 


what.is merely.a.possible result of his action or a 
result, .which though reasonably certain, is not 
known to Him to be so. ` 


If an accused: person ‘succeeds in showing that 
his presence in the house was in consequence of an 
invitation.from, or by the connivance’ of, a woman 
living.in the house with whom he was carrying on 
an intrigue,and-that he desired that his presence 

‘thera should not bé known to the person in posses- 
sion, he cannot be convicted of criminal trespass. 
L Asa Ram v. Earznon, 25 Cr L, J. 751 


—— —— 8.44 7— Criminal trespass—Landlord and 

.tenant—Landlord entering: upon land before 
determination of tenancy. aa 

A.landlord.is not entitled. fo re-enter upon land 


which: has been let to.a tenant, unless he can show 


that the tenancy has been determined in accord-: 


aice with law. Otherwise his entry might amount 
to an offence under section 447 of the Penal Code. 
L B Mauna San Myin v. Emperor, 2 Bur. L, J. 37: 
(1923) A. L R. (R.)). 245; 25 Cr. L. J. 699 187 


———— S, 447—Servant acting in course of em- 
ployment—Trespass—Servant whethertliable. 
'"l'he.servants. of one T trespassed upon the 

property of S'in the.course of their employment 

and under thé orders.of their master: 
Held, that they could not be cotivicted under 

section 447, Penal Code. L B Ma. Suwe Kyi v. 

Emperor, (1923) A. I R. (R) 135; 25 Cr. L. o 


— 8.448 -Hoüse-trespüss--Villagé headman 
holding trial iw private. house-—Accused ordered 
-to -withdraw—Failure to obey order—Trespass, 
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Complainant, a village headman, was holding 
a trial in- his private house. Accused who was 
interested in one of the parties came to watch the 
trial. Complainant ordered him to withdraw and 
had to repeat the order*four times and employ 
some force before it could be carried out. Accused 
was, on these facts; convicted of an offence under 
section 448 of the Penal Code: 

Held, that as there was no allegation that 
the accused had said or done anything 
from. which an intent to intimidate, insult or 
annoy might be inferred, the accused could not be 
convicted of an offence under section 448 of the 
Penal Code. - 

Quere:--Whether the Presiding Officer of a 
Court is in “ possession" of the room where he is 
holding a trial. L B NGA Po Yar. EuPERUR, 2 
i L. J. 17; (1923) A. I. R. (R » 145; 25 Cy. L. d 

53 ' 14 


. 

—— —— $, 452— Aécused charged under one sec- 
tion and convicted under anofher— Procedure, 
whether legal See CriminaL PROCEDURE CODE; 
s. 238 ` e 911 


— 8.45 2—Rioting— Grievous hurt---House 
trespass—Separate sentences, whether justified. 
See Pexau CODE, s. 147 56° 


———— 88. 467,472, scope of-—-Taking impres- 
sion of old seal, whether offence—Intention— 
Forging document for another. 


The words of section’ 472 of the Penal Coda 
cover only the case of a counterfeit of an existing 
thing. A . . 

To take the impression of an old seal on a pieco 
of paper is not an offence unless it is proved that 
there was an intent to use the impression in a 
dishonest manner. 

The forgery of documents, even if the person for 
whom they are forged has no intention of using 
them, is an offence under section 467, Penal Code. 
O Scrat BAHADUR v. Emperor, 25 Cr. L.J. 1162 

986 


——— 88.482, 483—Mark used for number of 
years, whether trade-mark—Mark used by accused, 
likely to deceive people—Evidence of actual 
deception, whether necessary. 


A mark which has been used by the com- 
plainant in the market for six years can becoma 
a trade-mark within the meaning of section 482 
of the Penal Code. 

Where itis found that the mark used by the 
accused is likely to deceive customers, evidence 
of any person being actually deceived is not neces- 
sary for a conviction. C LAKHAN CHANDRA č. 
Emperor, 25 Cr. LJ. 1098 922 


-— S, 489B—Using as genuine forged note -- 
Knowledge of accused—Burden of proof —Prose- 
cution, duty of. : 


Where’ an accused eperson is charged with 
using as genuine å forged note, the burden ig on 
the prosequfion to prove thet at the time when 
the accused was passing the note he knew thát it 
was a forged oye, and the mere possession of it 


by him does hot Plato the burden on ty 





. 
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‘account for its possession and to prove his [nnocent 
possession thereof. S Emperor v. Hasu, 25. Cr. L. J.. 
. 935 . dE: ; 


551 


~ 


—— —— 88; 499, 500--Defamation —Publication 


necessary—Letter, where published—Prosecution, , 


“duty of—Libellous matter, connection of, with 
complainani—Jurisdiction. “a 
The law of.defamation in India demands publi- 


cation, i.e, the defamatory matter was read at' 


least by one -other petson than the defamer and 
the defamed. wo : 


It is. clearly.the duty of the prosecution to’ prove" 
affirmatively that the accused published the libel; - 


the mere fact’ that the accuséd has omitted to 

deny publication will not supply the deficiency. 
Thé defamatory words must be published within 

territorial jurisdictton. . 


A letter-is deemed to be published both where it 
js posted and where it is received and opened. 
„The accused. sant a letter enclosed in a cover on 
tbe outside Of which the following words were 
written “ Worse than*the thief-is the ingrate, -for he 


? 


Penal Code—concld. 


——— &. 505 (c)—Promoting hatred between 


nob c 


different classes—False statement provocative of", 


„breach of peace—Sober comment complaining of. 
conduct of rival community—Offence.” See n : 


.Copz, s. 153 A 


-a 


—— s; B11—Attempted rape Conviction whe 


ther can bé based on statement of woman. See 
“ORIMINAL PROCEDURE GADE, s. 307 ` 


thereafter purchases the compromise 4 decrte 
benami in the name of his wife and without dis- 


. closing that he is the real, purchaser, obtains Court's 


is a thief who steals- our -goodness and kindness. . 


Then stabs, then twists the dagger.” There was 
no evidence to show that the words were read by 
anybody or that they referred to the complainant : 


Held, that no offence of defamation had been: 


made out. 


Quere:—(1) Whether the description of a man as 
ah ingrate would lowér ih the estiniation of others 


his moral or intéllectual character or credit and’ 


`. whether*it is defamatory at all; 


(2) whether-the writing of words on the outside 


of a cover or card. is not mere notional publica-' 


tion. . M Burke v. Sxipp; 18 L. W. 718; 45 M, L. J. 


754; (1923) M. W. N. 913; (1924) A. I. R. (M) 340; 33: 


M. L. T. 168; 25 Cr. L. J. 641 





"Cops, s. 297. < 41 





tional insult, when offence. 


e. : 

“An insult is no less intentional because it is 

"incidental" to another insult or even to another 

statement or proceedings which is not insulting. 
But to insult another intentionally is not an 


8. 504 Altercatioh—Abuse. See PENAL. 


——'$, 504—Insult when intentional —Inten-. 


offence punishable under section 504, Penal Code,. 


unless the offénder intends by that insult to provoke 
the other person into breaking the publie peace, by 


assaulting him or getting him assaulted or, 


reviling him in loud' and angry tones or in any 

other way, or at least knows that sucha dis- 

turbance isa probable result of his insult. °. 
Where, therefore, the -accused wrote an insult- 


ing letter” to the “complainant who was away in: 


another town: , . ^" ; : 
Held,. that “it was highly improbable that 
the complainant would travel .a journey in order 


to create. a- disturbance, and the accused was. 


not guilty of an offence under section 504 of the 
Pena) Code. 


: N R. M. "Sres v. M. R DIXIT, 7 NG 


L, J: 124; 25 Or. L. J. 1079; (1924) A. L R.(NJ. 
xo B A z ] 2 3 i 903 


1, 


léave to bid at the sale under colour of his wife's 


name, and buys certain properties, the sele'of the ` 


decree as well as of' properties is void; the decree 


must be surrendered for what the Pleader gave for ` 
- it and the properties purchased in the name of his 


wife must be re-conveyed. - 


The disability which prevents a Pleader from , 


acquiring the property of his quondam clients 
cannot exist indefinitely and he is at liberty to 


purchase the property. provided the purchase is . 
open and above board and he does not avail him- : 


self in any way of knowledge gained by him as 
Pleader. 


. There is no more certain way of taking advantage 


than the way- of concealment. Therefore. if an 


attorney or agent instead of openly purchasing," 


purchases in the name of a trustee or agent, with- 
out disclosing the fact, no such purchase as that, 
can stand for a single moment. P C. NAGENDRABALA 
Dasi v. DiNaNATH Mauisn, (1924) A. L R. (P. C.) 34; 


(1924) M. W. N. 155; 22 A. L. J. 177; 19 L. W. 349; . 


2 P. LR, 96; 46 M. L. J. 532; 51 C. 209; 10 O & A. 
L. R. 408; 26 Bom. L. R. 575 ax 75 


Pleadings and procedure—Court, duty of 


Trespasser—-Damages, claim for—Proof. 
In deciding sa suit Courts should confine them- 


selves to the pleadings of the parties dad should . 


not usurp the functions of the Kadi of old who. 


sat under a tree and dispensed’ natural justice 


without being hampered by any. pleadings or 


evidence. 


. Where damages: are claimed from a trespasser 
all items of damage must. be clearly proved dud. 
Q Saupzo v. RAGHUBAR, PU 


cannot be guessed at. 
& A. L. R: 1989 


Practlce—-Accused unable to attend Court —Medical 
certificate signed by 
“should be accepted. 


Ordinarily & certificate “signed by a qualified . 
ctor stating that an accused. person és uns, 


able to attend Court should be considered suffi- 
cient unless the Magistrate before whom the 


certificate is produced has réason to believé that: 


ihe certificate is forged or not genuine. 


L Auman 
Din, Eurznog, 23 Cr. L. J. 638 


126 


qualified Doctor, whether 


. 629 -. 


Pleader and cllent—Benami purchase of decreé , 
ani property—Advantage—Concealment—Trists 
- Act (IT of- 1882), s. 885-Fiduciary relationship. | ` 
Where the Pleader for the defendant in a suit 

compromises the suit on behalf of his client and. 


5 


` 


ra 


z 


“Vol, 81] 


< * 
.' Practice —concld, . 


*. - examination 


? 


— Criminal trial—Direction to accused. to 
be ready with witnesses on certain date after 
of prosecution witnesses—Bail — 
, Enhanced bail during trial. . 

= An order directing the accused that he must be 
ready with his :witnesses for the defenceon a 
certain date after the examination of the remaining 
:prosecution witnesses, is not a proper order. 

.' It is open to a MagistiWte to demand enhanced 
bail during the cofrse of the trial, if there are cir- 
.cugastances, which in his opinion call for that 
course to be taken. A KESHAB Deo v. EMPEROR, 
(1924) A. I. R. (A.) 320; 25 Gr. L. J. 1003 715 


z Fraud, suit on allegation of, failure of 
‘e, appeal—Alternative case, whether can be set up. 
. See APPRAL 680 


*Pre-emption—Custom---Chhapal town, District 
Amritsar, See Custom 740 
decree, compliance with—Amount. deposit- 
edless than decretal amount—Calculation made by 
‘officer’ of Court. | ae 
Plaintiff obtained a decree. for pre-emption and 
‘in execution of the decree made an application 
‘for permission to deposit the decretal amount. 
‘On the'baek of this application certain calcula- 
tions were noted and after deduction of costs 
allowed to the “plaintiff the nett sum payable by 
the plaintiff was arrived at., It did not appear 
"who had made these calculations and whether it 
‘was done under the authority of. the Court. 
Plaintiff paid into Court the balance thus 
‘arrived at, but it was subsequently discovered 
“that the umount deposited was short of the nett 
‘decretal amount by one rupee: 








Held, that the plaintiff had failed to comply: 


with the terms of the decree and his suit must, 
‘-therefore, be dismissed. L MEHR Din v. Bris Lir, 
(1923), A. I. R. (L.) 250 329 


— ———- Demands made. before registration of 
sale-deed, whether -defective. See. MUHAMMADAN 
Law ` m MD . Tas “586 

m Joint Hindu family—Right of pre-emption 
++Qo-occupant—Joint’ -Mitakshara.- family—-Go- 
afcenary—Manáger, suit by—Suit by all mem- 
pers, See Berar- Lanp ‘Revenue Cope, s. 209 

à > 2 * ; -1009 


LLL Rival suits—Decree identical, in each suit , 


'—Appeal by:supériór pre-emptor from decree in 


his‘ suit’ only; whether competent. See Rus 
JUDICATA” Oe cote, 333. 
+. Wajib-ul-àrz--Pre-emption; entry of— . 





Custom or contract—Presumption—Pre-emption, 


10 


Presumption—Ljectment suit.—Gora lands—Pos- 

` session following title—Presumption, applicabi- 
. lity of. See EJECTMENT i 669 
_—————- Hajabadi land—Remission of rent. See 
“BENGAL TENANG? Aor, s. 50 (2) 
— House trespass—Intent7to cause annoyance 
— Presumption. See PENAL CODE, s. 441 
Infringement of copyright—Copyright 

and title of plaintiff—Presumption. See Gory- 
RIGHT AOT, 5. 6(3) 754 


“GENERAL INDEX, ^  ' e. 


. 185; 28 C. W. N. 497; (1924) A. L R. (0) 5/8 


method of—Muhammadan Law. See Warw-uL-arz | Permission of the Court is not void, 
^ a 


' cannot question the validity of such sale on the 


239 ' 
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ment underhand—Presumpiion as, to time of 
alteration. See INSTRUMENT "s 847 


——— —-  Mortgage—Subsequent mortgagee paying 
off prior charge—Charge, whether keptalive. See 
TRANSFER OF Property ACT, s.101 81 

Notice to persons interested—Service on 


one of three brothers, whether sufficient. See 
LAND ACQUISITION Act,s.9 . 676 


— of death—Time of death, whether pre- 
sumed. See EVIDENCE Act, s. 108 449 


of official acts. See PUBLIO GAMBLING Act, 

je "s 186 
of paternity—Re-marriage of divorced 
woman-Birth of child three months, later— 





s. 3 


Paternity of child. See EvrpzNcE Acr,s. 112 456 


Possession of stolen property—Dishonest 
reception. See PENAL Cops, s. 411 5 


Record of Rights-—Presumption of correct- 
ness, rebuttal of— Draft Re@ord of Rights, entries 
in, admissibility of. See Cuora NaaPUR TENANCY 





. Aer; s. 83 3 . : 326 
-——-—— Revenue Records, entries in. See Mort- 
“GAGE Toa ta Wer 336 


- Suit for declaratión aid jn àlternative for 
possession — Possession, contintiance of. See 
APPEAL, SECOND ` ayy : 588 


Wajib-ul-arz—Pre-emption,. entry of— 
Custom or contract. —Presumption. See W AJ10-GL- 
ARZ : 10 


Wajib-ul-arz— Preemption, entry of— 

Custom or contract. See WAJIB-UL-ARZ "25 

: Principal and surety—Security given by prin- 

cipal to -surety—Creditor, whether entitled to 
security. 

A creditor can derive no benefit from ` securities 


- given by the principal to the surety, unless he can 


show a direct interest in them by contract or 


‘under a trust or unless both prineipal and surety 


are bankrupt. C BANK or BENGAL v. LUGAS, 51 4), 
471 


Probate and Administration Act (V of 1881) 
8. 89—Criminal proceedings, applicability of. 
See. PENAL Cops, 8..323 LE 719 


ls. si 90 (4)—Sale by executor with i ^ 
` of Court, whether void. | : eee 


Ver Ghose, J.—A: sale by an executor without tho 
A stranger 
. ground of want of permission of the Court or on the 


ground that consideration for the sale was not paid 
tothe vendor. OC SAILAJA Natu Roy v. Risukg Case 


] Lay, 91 C. 135; 39 C. L. J. 380; (1924) A. L R. (C) 
564 - 


493 


-Provincial Insolverfcy Act (V of 1220), s. 
(e)—Oudh. Rent Act (XXII of 856) ar 
Landlord and tenant —In8olvency of tenante-Sale 

. of REE e whether first charge, ‘ 

y virtue af,the provision contained in gséctio: 
101 of the Oudh Rent Act, a landlord is a ‘secured 


ae | Pd . 


*- Instrument— Material alteration—Instru-_ 


1140 . . INDIAN 


_ Provincial Insolvency Act—1920—éoneld. ` 


. becomes insolvent the ‘landlord is entitled to ' be 
paid the rent .due to him eut of the proceeds of the 
sale ofthe crops of the insolvent "before distribu- 


“tm is made among.other creditors. .O.BisHamBar 


, 442; 


Nate v. Ruxxua, 10.0. 
27.0. 0.,99; (1924) A. IR. (0) 296 647 
——— 5, 27 (2)—Insolvency—Order of discharge, 
application for—Eszpiry of period —Extension of 
time—- Power of Court. 
Under section 27 clause (2) of the Provincial 
Insolvency, Act, the Court ‘has power to extend 
the time limited for the making of an application 


„for an order of discharge, even after the expiry 


of the period originally fixed.. C A. J. E. ABRAHAM 
v, H.B: Sooxras,. 54 .C. 337; (1924) A. I.R. (CO). 777 

] i $ - 584 
Provincial Small Cause Courts Act (IX of 
1887), 5. 25, Sch. ||, Art. 41—-Contribütion, 
- guit-fer, whether cogniaable by.Small-Cause Court 

nxdwurüsdictton, obfection to, not taken in Trial 

Court—-Revision, interference in. 

he 

A suit by a joint owner of property against his 
co-owners for contribution in respect of a sum 
that he has paid to the proprietor on their 
account- falls under Art. 41 -of Schedule H to 


“the Provincial: ;Small Cause Courts Act and is 
„not cognisable by a'Small Cause Court. 


' Where objection to the’ jurisdiction of a Small 
-Cause Court .to.try .& suit is«not taken in the 
Trial.Court,.the High Court will not interfere 
with the decision of the Trial Court under section 
25 of the Provincial Small Cause -Courts Act 
unless on the merits it should appear that its inter- 
-ference is necessary. O SHIAM NARAIN v. HUBDAR 
Kias, 10 O. & A. L. R: 364 :566 


—— —— Sch. Il, Art. 4--Civil Procedure Code 
(Act V of 1908), s. 102—Suit by zemindar io’ re- 
cover price of manure from tenants, nature of— 
Appeal, second, whether competent. 

A suit. by a eemindar against his tenants for the 
secovery of the price of mannre which he alleges 
belongs to him -becauss of his interest in the 
village and by reason of a custom obtaining in the 
village, is a suit for thé recovery.of an interest in 
immoveable property, and is excepted ‘from the 
cognisance of a Small Cause Court by Art. 4 of 
Schedule II to. the Provincial Small Cause -Courts 
Act. A second appeal'is, therefore, competent in 
such e suit. O RAGHUNATHJI ASTHAPIT, RAJGOPAL 
MUNDIR v, Anroo, 10 O. & A. L. R. 208 . 740 
— m Art. 35 (I)— Crops, dispute as to 

ownership of—Trustee in possession—-Remoral of 

.erops- -Swát to recover .price— Jurisdiction. ; 
. A dispute having ‘arisen .between two persons 
about the ownership of certain standing crops, 
they were cut and placed in the custody of a 
trustee pending decision as to ownership. Before 
‘any decision could be arrifed -at defendant took 
away the crsps fromthe trustee. Plaintiff there- 
upop brought a suit ia the Court of Small Causes 
for recovery of the price of the crops : bed 

Held, that the defendant could not have bean 





‘charged of the offence of * theft because he acted 


2. 


oN 


& A. L. R. 183; 100. L. J.. 


CASES, [1924 . 
Provincial Small Gauge CourtsAct—concld. |”. 


under a'clalmh to propéfty ind thé^Süit -was? there- 
fore, cognizable by a Court of Small Causes. A, 
Suras SUNDAR RAM v. Ram HET "T0O29. °. 
—— ——- Sch. ll, cl. 35; (g)—Suit for return of, dr- 
naments and money expended,in anticipation of 
marriage-—Small Cause Court, jurisdiction of. 


A suit for return of-ornament&'and for certain 
money~ expended’ in coffsequence of a "projectéd 
marriage which falls through, Éeing-in -part‘a-suit 
‘for compensation'for breach of a promisé of:marri- 
age, is not ‘tognizable by a Gourt of Small Odtises 
"under clause 35 (g) of®Schedule -II of the-Provsn- 
cial Small Cause Courts Act. .A Racuuras SINGH 
t; Saas Der - < eo t -870 


‘Public Gambling Act (Ill of 1867), ss..2; 8— 
Common gaming -house—Instruments of gaming— 
“Evidence — vequired — Balls 0f paper recording 
numbers for purposes of betting, whether instru- 

: ments of gaming. wi SA AG 


When it is found that the owner or occupier eto. 
of a gaming hous manipulates the conditions of 
‘gaming in such a‘manner, that it inevitably results 
in a-profit or gain to him, -he can be'convicted for 
‘keeping a-common-gaming-house under section .3 
vot the Public Gambling Act. 

Whether for the purpose of -a convietion for 
keeping a common gaming houss it is necessary 
to prove that profit actually resulted to the owner 
.of the house, or it is sufficient that profit was the 
probable and expected result of-the game? 

Slips of -paper on which certain numbers are 
swriften and which are then rolled into balls for 
the purpose of drawing lots and deciding bets 
are ‘instruments df ‘gaming within the meaning 
.of section 2 of the Public’ Gambling Act. ‘A ATMA 
Raat v, EMPEROR, 22 A. L. J. 219; 46 A. 447; (1924).A. 
<L-R. (AJ) 338; 25 Cr. L. J. 902 .. 438 
— — — 88. 3, 4,:5--- Warrant under s. ó—Preswmp- 

tion —Ojffences under ss. 8 and 4, whether distinet 

— Separate convictions, whether justified. d 

Where a warràntissued under: section 5 of the 
-Public’.Gambling Act shows on the face of it 
thatthe issuing officer ` believed upon information 
which he: considered credible that thè house in 
„question was being used as a common gaming 
house, the presumption 'that official acts were 
regularly performed applies .and independent 
evidence of this need not be produced at the’ trial. 

The offences defined in section'3 and ‘section 4 
of.the Public Gambling Act are distinét offences, 
anda-man may be convicted separately under 
each of those:sections. .O Cuorav ‘Lau v. EMPEROR, 

100. & A.B. R. 46; 11 O. L. J. 347; 25 ORE E 
———— s, 18—Criminal Procédure Code (Act V 

of 1898), s. 489-—"Publie place", meaning of— 

Proximity of private place, whether good'-test— 

Finding as to publie place—Finding of fact 

Revision. * ; uM aa 

'& place in order to ‘be publie within the 
meaning of section ‘I$ of the Public Gambling Act 
mustbé open to the public, ie., a place to which the 
public have lawful access by right, ‘permission, 

usage or otherwise, - sy * 


ss ;/Publlc:Gambli ng‘Act--concld. 2 


. Where a-place-is in any way dedicated to the 
-use.of the public it would, , of course, be a public 
“place, "But where ‘itis owned pinaka and no 
such dedication has taken place, the question whe- 

‘sther.it igta,public,place > depends on the -character 

' vof-the-place‘andiuge. actually: made of-it. 

“The question .whéther‘a place isa public place 






Ing. 

.J. 1073 
oh dane S ee 27.2. B97 

^pünjab Land:Revenue Act (XVII 611887), s. 


4 —Reyenue'Records, entries in—Presumption. 








n “Sed Montélog 5.7. : . . 885 
PunjabsMuniclpal-Act (Ill of 1911), 83-37, 


4 AB2: 214 Brathel,.whatas- Prostitution carried 
. QV by-Misterzinzlaw of owner of house— Resohition 
“prohibiting ‘prostitution in certain area— Time not 

“fixed—Resolution, validity of. | 
;A.tbrothelis a -place resorted to by persons of 
‘both ‘sexes. for-the purpose df prostitution who are 


B » bs 


;Strangeré:to:tlie-ócóüparioy: - ; 
“Accused lived in a house belonging to herself, 
together with her brother and „her brothers wife 
whd "he ‘litter’. practiséd prostitution in ‘the 
thous: tio em PN M E 
""'(feld, that'the “hougé could not bé described as 
"& ‘brothel within the, meaning of section 152 of 
-the Punjab Murticipal Act,;and ‘the accused ‘was 
‘not,'thérefdré,a brothél keeper, ` ERE 

A resolution of & Municipal Committee direct- 
ng. notices, to issue. prohibiting , a. particular 
area, io ‘be “uséd for -prostitution without ‘fixing 
“any, time within, which the. order should be carried 
“tout,” is defective, and -inqperative, .and--the .defect 
‘is not-cnred -by-section 31 ‘of the, -Punjab Munici- 
"pal Act.b “Rano v. Eypenon, 25 Or. L. J.634 122 


-Railways Act (IX of 1890),ss.42 (2), 109— 
| "Passeriger, meaning of Reservation of accommo- 











seige 









^ Aation fór particular class of passengers, legality 
zóf —Ufidue preference, what amounts,to. SET 


The word 'passenger' in section 109 of the 
URailways -Act includes-a-class of passengers ‘as-also 
.possible:travellérs. © ' —— Ae 
' “The, management of a ‘Railway is vested in the 
"Railwhy:Compsny and ordinarily they -should be 
,de&med to haye “the power, “unless expressly 
~ curtailed by law, to make such arrangements as 
_they consider necessary for the convenience of 
"their customers and"iii their own interests. : 
:: The reservation of a compartment for a 
particular class of .passengers is not per se illegal 
_or'ulgra Vires of the Conipany, but. at might, under 
‘“particular“dirciimstances, “amount to undue pre- 
ference. under section 42 (2) of the Railways Act. 
iu Rer Cuming, J;580long asit does.not-contravene 
any express provision of the.law,a Railway.Com- 
» .panyshag an absolute. right to ‘régulate. its own 
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traffic'in its own way, its own interest being the 
best security that -its -strict legal right to do so 
-will-not be- abused. 


It is one of the dutieS of-a Railway Company to 
see to the comfort and convenience of its. pagsen- 
"gers, and in making a reservation for a class of 
‘passengers, it. must be supposed to have acted, as 

“it is.entitled to do, on one or .other of these 
motives 


What is or-is not undue preference within the 
meaning of section 42 (2) of the Railways Act 
‘depends on the facts of each partioular case. C 
"BHRUPENDRA Kumar v. EMPEROR, 28 C. W. N. 388; 30 
‘C. L. J. 107; 51 C. 168; (1924) A. I. R. (0) 687; 25 Cr. 
L, J. 1012 -> -~ * 788 


— —— 8, 72.— Goods consigned to Railway—Risk 
Note B—Form signed before being filled up— 
* Agreement, validity of-—lstoppel—Attestation of 
Risk Note, whether necessary, , i 


Section ‘72° of the Railwgys Act: requires that 
.an agreement limiting the responsibility of the 
‘Railway in respect of goods consigned to it shall 
-be in writing. To sign a blank paper on which 
“an agreement is afterwards written is not the 


- same thing as executing an agreement in writing. 


“Neither is it sufficient to sign a printed form 
in which the details relating to the particular 
consignment are recorded afterwards. But when 
“in such æ case the consignor of goods represents to 
‘the Railway that he is booking the godds at 
"owner's risk subject to the conditions embodied. in 
‘the contract in the form of Risk Note B and the 
Railway accepts the goods on the strength of 
‘this representation, the principle of estoppel ap- 
plies and it isnot open to the consignor sub- 
‘sequently to deny that he agreed that the goods 
„should ‘be conveyed under the conditions contained 
.in the Risk Note. 


The agreement under section 72 of the Rail- 
ways Act does not require attestation. Such a 
.requirement cannot be read into the agreement by 
‘the fact that the form prescribed provides a space 
.for the signature .of attesting witnesses, A 
„FIRM RAGHUNANDAN Ras-Gopt Raw v. G. L P. Rar- 
way,-22 A. L. J. 645; 10 O. & A. L. R. 718 1 


S. 101, conviction under—Breach of vile— 

Safety of passengers. 

To support a conviction under section 101 of the 
Railways Act, it is not enough to prove that 
-the accused was guilty of a breach ofa rule; it is 
necessary further to prove that the breach of the 
rule by the aecused endangered the safety of pas- 
sengers. Q Pannuu Davar v. Emperor, 26 O. O. 363; 

~ (1924) A. I. R. (O.) 250; 25 Cr. L. J. 1093 917 


s. 101—Endangering safety of persons on 
railway—Duty of person im control—Setting 
signals—-N egligence. 

Omitting to set tlfe points which would pre- 
vent a train, after ihe signal has been given that 
the lineis clear, from runing into anofthew train, 

“isan act which endangers the safety of pérsons 
on either of the two {rains within the megning of 
section 101 ofthe Railways Act, 
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The duty of a person in control at a failway 
station is first to give the fundamental orders 
regulating the arrival of a train, and secondly, 
- but not less, to see that- they are accurately carried 
out. n : . 
When anorder has been given to set the points 
` but the slide indicates that the points have not been 

get in accordance with the orders given, the person 
responsible for'seeing that the orders are carried out 
must look into the matter and set it right before 
the arrival of the train. Failure to do so amounts 
to grave neglect, and the longer the interval that 
elapses the greater the neglect. In all countries 
special legislation, on railway systems has always 
made offences relating to the safety of passengers 
‘punishablé with what may seem severity, and those 
who undertake dutigs of this kind must be made 
constantly aware of the heavy penalties visited 
- upon serious neglect. A EarPsRoR v. Siro Baran 

Sing, 22 A.L. J. 20; (1924) A. I R. (A) 438; 25 Cr. 

L.J. 993 : ‘705 


—— ——— sS, 109-—"Pagsenger," meaning of—Reser- 
. vation of accommodation. for particular rd of 
assengers, legality of—Undue preference, what 
Tana to. See RarLwavs AOT, s. 42 788 


Rangoon Rent Act (Il of 1920), s. 10 —Premises, 


required by landlord —-Motwe to ruin tenant — 

Ejectment of tenant. 

Under the Rangoon Rent Act all that a landlord 
has to do in, order to obtain a decree for eject- 
ment against his tenant is to satisfy the Oourt 
that he reasonably requires the premises for 
“occupation by himself. The fact that he is 
also actuated by a desire to ruin the tenant by 
ejecting him is immaterial. R Masoxzp Moosa v. 
Gootam Rassoor,2 Bur. L.J. 161; (1924) A. IL R. 
(R.) 64 328 


Registration—Suit for enhancement of rent— 
' Gompromiss of suit—Deores. recognising com- 
promise—Registration, whether necessary. See 
Acra Tenancy Act, s. 47 ` 297 


Registration “Act (XVI of 1908), ss. 34; 35, 
* 82, 83—Registration Officer, power of, to enquire 
into truth or falsity of recital—False recital— 
Offence—Permission, whether necessary for pro- 
secution, . ce 
The proceeding or enquiry referred to in sèc- 
tion 82 of the Registration Act must be a pro- 
ceeding or enquiry prescribed by the Registration 


Act. | EM f . 

"All that a Registering Officer is . required by 
the Registration Act to enquire into is as to 
whether the document presented before him for 
registration was or was not executed*by the 
person by whom it purports to havt been exe- 

d. 2 
hs Registration Act nowhere prescribes any 
enquiry by the Registration Officer as regards the 
truth or falsity of any recital in a deed. 


Obiter -—No permission finder section 83 of the 


. Registration Act is necessary for a complainant ' 


institute a charge ufider section 82 ofethe Act. 
Pat " GoBINDIA "». Emperor, 5 P. L. T. 37% 
(1924)ePat. 199; 2 P. L, R. 162 Or; 25 Cr. L. E 


INDIAN OASES, 


“suit 


[1984 


Res judicata. See Anso OIVIL PROOBDURE CODE, > 
s. 11. ` 4 t 





— Pre-emption—Rival .suits-Decree, "iden- = 
tical, in each suit—Appeal by superior pre-emptor 
from decree in his sutt only, whether competent. — - 


There were two pre-emption suits in respect 
of the same transfer and the plaintif in each 
was made a defendant in the other. 
Eventually decrees were passed in- both, suits 
which were identical in terms and which gavé 
the superior pre-emptor the right 4o obtain: 
possession of the property on payment ofea 
certain sum, and on his default the same right 
was given to the inferiopre-emptor. The superier 


'pre-emptor filed an appeal from the decree in 


his suit only praying for a reduction of tha 
amount payable by him under the decree: ; 

Held, that the decree in the rival suit’ was as 
binding on the superior pre-emptor as the decrée 
inhis own suit, and as no appeal had been filed 
against that decree it had become final and 
operated as res judicata and the . superior pre- 
emptor's appeal, therefore, could not proceed. 
O Lacuwr Kurr v. Umrao SINGH, 9 O. & A. L. R. 
1096; 11 O. L. J. 22; (1924) A. I. R. (0) 311. 333 


 Restitution, when can .be made—-Possession not 


taken from applicant—Possession, whether can 
be restored. See CIVIL PROCEDURE CODE, s. zu 


` Specific Relief Act (I of 1877), 8, 42, 56, score 


of—Civil Procedure Code (Act V of 1908), ' O. 
XXXIX, r. l—Swit for declaration without 
‘consequential relief—Dismissal of suit—Pro- 
cedure—Injunction relating to proceedings before 
superior Court—Temporary injunction—Per- 
petual injunction. - 


The proviso to section 42 of the Specific Relief 
Act forbids a suit for a puré ‘declaration without. 
relief, it does not compel a plaintiff to sue for all 
the reliefs which could possibly be granted or 


‘debar him from obtaining a relief which he wants 


unless at the same time: ho asks: for a relief which 


_ he does not want. 


The section, howevér, only forbids the Court 


‘to make the declaration the prayer for which is 


not coupled with a prayer .for a consequential 
relief. It does not authorise the: dismissal of the 
suit. : T uxo DA 

Temporary. injunctions are governed not by 
the Specific Relief Act but by the provisions of 
O. XXXIX, r. 1 of the Civil Procedure Code 4nd 
a temporary injunction may be granted by a 
subordinate, Court against a party even in respect 
of proceedings in a superior Court. Sem 


So far as. perpetual injunctions -are concerned 


_they are regulated by the Specific Relief Act and 


under section 56 of the Act an injunction cannot ' 
be issued to stay.proceedings in a Court not sub- 
ordinate to “hat from , which the injunction is 


issued. _.,. E . 


The prohibition operates only in -respect of 


: Qourts which are not subordinate in the sense that 
they are co-ordinate or superior and not in mespect « 
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of tho Court itself which must always be taken as 
' competent to regulate its own proceedings. C 
Ram SADHAN Biswas v. Maranura MOHAN Hazra 2 


Spy, evidence’ of—Corroboration, See URIMINAL 
PROCEDURĘ CODE, s. 226 : 986 


Stamp Act (Il of 1899), Sch. 1, Arts. 40, 62 (c)- 
. —Mortgage—Transfer No mortgage—Stamp duty 
.o—Burden of proof. 


The burden lies heavily upon those who 

claim against the tenor ofa deed to establish by 
evidence that the real twansaction was different 
from the apparent. . 
, Im determining whether an instrument is liable 
to duty as a mere transfer of a mortgage or to the 
full duty of a mortgage, the Court must look at 
the substance of the transaction and not merely 
at the form of the instrument. 

A document may, however, be of a mixed charac- 
ter, namely, a transfer of a mortgage as also a new 
mortgage. 

But the introduction of a new proviso for redemp- 
tion in the assignment ofa mortgage is not by 
itself sufficient to constitute a new mortgage. C 
Bank or BENGAL v. Lucas, 51 C. 185;.28 O. W.N. 
497; (1924) A. I. R. (C.) 578 471 


—————— — — Art. 53, Exemption (b)—Stolen 
money directed to be returned to owner— Receipt, 
whether liable to stamp duty. 


Where at the conclusion of a trial a Criminal 
Oourt directs that money which has been found 
to have been stolen from a person should be return- 
ed to him and the latter on receiving the money 

' gives a receipt for the amount, the receipt is 
exempted from the payment of stamp duty under 
exemption (b) to Art. 53 of Schedule I to the 
Stamp Act. A KANHAILAL v. EMPEROR, 22 A. L. J. 
E 46 A. 354; 25 Or. L. J. 1008; (1924) A. I. 22 

2 


Succession Act (X of 1865), ss. 3, 46—Majority 
Act (IX of 1875), s. $-—Mavried woman below 
21 years of age—Guardian — appointed —Will, 
capacity to make. ' 

À married woman of whose person and property 

a guardian has been appointed, and who is under 

the age of twenty-one years, is a minor, and is not 

competent to make a Will G Erie Jessie 

CAROLINE MIRANDA, In the goods of, 28 CO. W.N. 

524; (1924) A. I. R. (0) 644 . 1008 


Su rety bond for appearance— Police Qfücer, power 


of. 
A Police Officer -is not authorised under the: 
Criminal Procedure Code to take a surety bond for - 


the production of any person before the Police, and 
~ such a bond is ab initio void. E HAMID ALI v. 
Empzror, 25 Or. L. J. 712 200 


. 

Trade mark—Mark used for number of years, 
whether trade mark—Mark used by accused. 
likely to deceive people—Ewidence of actual 
deception, whether necessary, See PENAL Cops, 
8.482 USE 922 
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Transfer of Property Act (IV 011882), 8. 3— 
Grove of Mahua trees, whether immoveable 
property. See LIMITATION Act, Scu. I, Art. 148 

t 650 


— — — 8. 54—EHvidence Act (I of 1872), s. 91— 
Contract for sale—Oyal agreement, proof of— 
Agreement mentioned im sale-deed, effect of— 
Vendor and purchaser—Agreemént for sale— 
Delivery of  possession—Part performance— 
Defence, when available to purchaser. 

Section 91 of the Evidence Act* bars extrinsic 
evidence of a contract when reduced to the form 
ofa document andin casesin which any matter 
is required by law to be reduced tothe form of 
a document. An agreement to sell may be an oral 
agreement and is not required by law to be reduced 
to the form of document, and there is no provision 
in section 91 of the Evidence Act which prohibits 
the admission of evidence of.an oral contract for 
sale, the terms of which have" not been reduced to 
the form of a document. By dixplanation 3 to the 
Section, even if & statement is made in & docu- 
ment ofsale, which is not registered, of a prior 
oral agreement to sell, evidence as to that prior 
oral agreement is excludedefrom the provisions of 
the section. 

Per Carr, J.— When a transaction has gone 
beyond amere contract for sale and amounts to 
an abortive sale, section 91 of the Evidence Act 
will apply and oral evidence will be inadmissible 
to prove the contrüct. 

Per Heald, J.—Proof of a valid agreement for 
sale is a good defence.to a suit for possession 
brought’ by the seller against the purchaser in a 
case where owing to failure to execute and register 
an instrument, there has been no legal convéy- 
ance of title from seller to purchaser, and where 
limitation for a suit for specific performances of 
the agreement for sale has not expired. R Mauna 
Myat THA Zawv. Ma Drs, (1024) A. L R. (R) 
214; 2 R. 285; 3 Bur. L. J. 18 857 

liquidation—-Sharc- 


s. 54-—Voluntary 
holders surrendering shares and receiving pre- 
ference shares in another Company—Transfer of 
assets—Document of transfer got registered— 
Transfer, whether binding. See COMPANY cay 


S. 67—Stay of execution—Security for 
stay—Properties comprised in bond, whether can 
be proceeded against—Suit, whether necessary. 
See EXECUTION OF DECREE 734 


——— $8. 67, 98—Anomalous mortguge—Suit 
m sale, maintainability of-— Construction of 
deed. 
JA deed of mortgage, described as an usufruc- 
tuary gnortgage, provided that the mortgagee was 
to entér injo possession of the mortgaged property 
for eight years from the date of the loan and to 
apply the rents and profits towards the satisfac- 
tion of a certain rate of interest, but that he was to 
relinquish possession if, within the said eight years 
he was paid off. Then followed aclause to the 
following effect:——“On our failing to discharge the 
total claim for principal end interest dué upon 
ethis bond, you will be entitled with the Rid of 
the Civil Court to recover the said total amount 
of the said ptincipal*and interest by seMing up 
. 





t 
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the property ipntioned in this bond as well as 
our other properties immoveable and moveable.” 
By a later clause it was provided:—" If during 
the term we create any obstruction in regard, to 
your possession, you will be entitled forthwith to 
sue jor the principal and interest of this bond.” 
Before the expiry of the period of eight years, the 
mortgagees brought the present suit for realization 
of the security-by sale on the allegation that the 
mortgagors had hindered them in getting possession 
of the mortgaged property: 

Held, (1) that the mortgage was an anomalous 
one and fell within the scope of section 98 of the 
Transfer of Property Act; i 


(2) that section 67 of the Transfer of Property 
Act had, therefore, no application to the case; 


(3) that. the clause relating to obstruction of 
possession was self-fontained and independent and 
was not incidéntal or referable to the earlier clause 
which gave the mortgagee a right to sell the 
"mortgagéd property on the failure of the mort- 
gagor to discharge the fotal claim for principal and 
interest due upon the bond; 


(4) that the remedy given to the niortgagée by 
the later clause in ease of obstruction was to sue 
for the principal and interest, and no power was 
given to him to sell the morfgaged property in 
such a contingency. : 

Per Page, J.—Under section 98 of the Transfer 


. of Property Act, therights and liabilities of the 


parties to an anomalous mortgage must be deter- 
mined only by thé terms of the mortgage-deed, and 
so far as such terms do not extend, by local usage. 
C GOJADHAR v. SurpANANDA, 39 C. L. J. 269; 28 C. 
W. N. 532; (1924) A. I. R. (C.) 592 768 


$. 72 —Mortgagee, power of— Landlord. and 
tenamt— Occupancy tenant purchasing village 
share—Merger of tenancy. 


Section 72 of the Transfer of Property Act does 
not give power to the mortgagee to dispose of the 
mqrigagors interest in the property, on the 
contrary it enjoins the mortgagee to support the 
mortgagor's title to the property. : 

If an occupancy tenant purchases part of the 
proprietary rights in the vilage in which the 
field is situated, he becomes an occupancy tenant 
of the proprietary body of which he is himselfa 
member. His‘ tenancy rights merge in the 
proprietary rights only when he purchases the 
entire interest in the village. N  Rawaanar v. 
MADHORAO 276 





D 
S, 101—JMortgage—Subsequent, * morlgagee 

paying off prior charge—Charge, whether kept 
. alive—Presumption. 


Where it is to the interest of a subsequent 
mortgagee paying off a prier charge to keep the 
prior charge alive, it must be presumed, in the 
absence of evidence toethe contrary, that, he did 
that which was to his interest to do. O Gokune 
PnasáD ,v. SUKRU, 10 O&A. d R. 139; 110. L.J. 


809 : 58i 
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T1994: 


— —— 8; 106-—Lease— Notice io quit, provision- 


dispénsing . with-—Tenant holding over—Notice, 
whether necessary. . tl 42 . 
Where, a landlord permits a tenant’ to. hpld. 
over after thé termination, of a lease: but-not’ 
special terms are settled as to the tenancy 
by holding _ over, „the terms of. the old, 
lease must be taken to have been: accepted by: 
the parties for the purpqge of the néw tenancy. 


and where those terms included :a provision.,, 


which had the. effect of dispensing witha notice. 
to quit, the new tenancy can be terminatetl. 
without any such notice, O'Larstan v Muro, 10, 

< -75927 


O, & A. L. R. 397 


Trusts Act (11 of 1882), s, 88 Fiduciary relations e 
Ship. See PLBADÉR AND'OLIENT. . 7 177527 


U. P. Excise (Ameridment) Act (I! of.1923),. 


ss. 6, 13, 6OA—Possession of country liquor 
without’ license—Offence, whether triable 
summarily, : 


An offence under section 60A of the. U. Pe. 
Excise Act is not triable. summarily. A-IMPEROR.v. 
Ram NARAIN, 46 A: 446; 25-Or-Li J. 806 ^ 3427 


U, P. Municipalities Act (Il of 1916),.s...85:(1) 
—Sweépers striking work after notice—Offence. .. 
Cértain sweepers employed ‘by a Municipality 

sent a notice fo the Municipality on 10th April 

demanding an increase of pay. Having received 
no reply to this, they sent.a further noticg..on_ the 
20th threatening to strike on Ist May unless their 
demands’ were granted, and onthe latter date they 
abandoned their work in -accotdahce ‘with. the 

notice : . 
Héld, that the . sweepers: wére . giy of “an: 

offence under section 85 (1) of the U.P. ,Muniei-. 

palities Act. A ANGNOO v. 

808; 90. & A. L. R.922; 46 A. 41; (1924) A. I. R, 

(A) 188; 25 Or. L. J. 655 -~ 148 


—— s. 185—Offence committed Before operatfoi 
of improvement scheme—Trust, powers of, scope 
of, See U. P. Town Improvement ACT, 8.49. 719- 





EMPEROR, 91 A. L. J: 


4 
1 


L. J..1007 
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U. P. Town im provement Act—soncld. 
the date of the Improvement Scheme coming into 


force in respect of thè area in relation to which 
* the offerce was committed. "It is immaterial whe- 


. ‘ther the act which constitutes the offence was 


tommitted before the "scheme came “into force or 
after it. © KUNDAN Lar v. LvokNow TMPROVEMENT 
Trust, 100. & A. L. R. 206; 11 O. L. J. 201; 25 Or. 
719 


Vendor andepurc Naser—-Agreément for sale— 
. Delivery of possession—Part ^ performance— 
**, Defence, ‘when available’ to "purchaser. See 
' TRANSFER OF Property Act, 6. 54 857 
LM Breach óf contract-- Forfeiture of 
" earnest. money— Special -damages —English Law, 





* «whether applicable—Contract Act (IX of 1872), 


"3.78. n 

-> Where there is breach of contract on the part of 
a. purchaser and there is no stipulation as to the 
forfeiture of the earnest money, the seller must 
prove special damage under section 73 of the 
Contract Act. 


The question of the return of money paid under 
a contract that goes off must be decided with 
reference to the provisions of the Contract Act and 
not the principles of the English Law. N LAOHMI 
Narayan v. DAMODARDAS 282 


Walver—Notice to quit--Rent, receipt of. See 
Bompay Rest (War Resteicmoxs No. 2) Act, 
s. 9 (9 843 


— — —-, whether must be intentional—Onus of 
proving waiver—Arbitration— Submission not 
valid—Appearance before arbitrators, whether 
waiver, See CoxTRACT 834 


Wajlb-ul-arz, construction of—Pre-emption-.- 
Custom or contract—Presumption. 


F=An entry headed “custom of pre-emption” in 
the wajib-ul-arz of a village began by reciting 
the general rule about pre-emption and specifying 
the classes of co-sharers who were entitled to 
preference. Following upon this there was a 
recital that in the case of out and out 
sales the purchase-money was to be calculated at 
a rate of interest equivalent to 6 per cent. per 
annum, andin ease of other transfers not being 
eut and out sales, the sum which changed hands 
was to be calculated at the rate of 12 per cent. per 
annum. Finally it was said that if in the case of 
à mortgage by conditional sale the mortgagor was 
tunable to redeem and the property was about to 
be foreclosed, a co-sharer, according to his right 


ef pre-emption, would be entitled jo pay off the . 


mortgagee and to take possession ofthe property 
tilhe was redeemed by the mortgagor: 

Held, that the entry was a record of an agreement 
between the co-sharers and could not be treated 
as being a record of a custom of pre-emption. 

When there is an entry of a right of pre- 
emPtiom.in a wajib-ul-are there “isa prima facie 
presumption that it is anentry of custom. At 
the same time if that very clause which recites 


ue a right contains other matters relating to the * 


fümsfer or devolution of property which cannot 
possibly be a record of custom then that pre- 


e s 
* 
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sumption is negatived. A RANDHIR SINCH v 


Ragpan Mister, 22 A. L. J. 561; 46 A. 478; (1924) A. T. 
R. (A) 321 25 


—, construction of--Pre-emption, entry of— 
Custom or contract—Presumption—Pre-emption, 
method of —Muhammadan Law. 


In the absence of any contract proved to the 
contrary the presumption is thát an entry made 
in the. wajib-ul-arz of a village ‘as regards a 
right of pre-emption is the entry of a local usage 
and not of a contract betwéen the co-sharers. 


The mere fact that no sales or mortgages have . 


ever taken place in the-village is not enough to 
show that no custom of pre-emption could possibly 
have grown-up. It may well have been. that the 
custom was so strong ando invariably complied 
with that no co-sharer had the courage of selling 
the property to a stranger. * 
. In anentry in a wajib-wl-arz, “Jf in future any 
Go-sharer transfers his share gwhole or in part he 
will have power todo so subject tothe right of 
pre-emption,” the words*"in future" do not in 
any way negative the existence of a custom of pre- 
emption. 

When the wajib-ul-arz ofa village records the 


existence ofa right of pre-emption without speci- ` 


fying how that right is to be enforced or exercised, 
or without laying down the full particulars of that 
custom the presumption is that that right of pre- 
emption is in accordance with the rights allowed by 
the Muhammadan Law. A JAGMOHAN PRASAD 9. 
BRIJENDRA BAHADUR SINGH, 22 A, L. J. 572, (1924) 
A. I. R. (A) 523; 46 A. 627 10 


, entry in, construction of. See Crsros 
740 


, evidentiary value of. Sce esr 





Whlpping Act (IV of 1909), s, 5—Sentence of 
whipping—Additional punishment, whether can 
be inflicted. 

Under section 5 of the Whipping Act, the sentence 
ofwhipping is passed either in lieu of a single 
‘punishment or a combined punishment and no 
other punishment can be given in addition to it. 

When, therefore, a boy of 12 was convicted 
under section 436 of the Penal Code and was sen- 
tenced under section 5 ofthe Whipping Act tuo 15 
stripes and also to a fine: 

Held, that the sentence of fine was illegal. A 
KISHUN SINGH v. EMPEROR, 21 A. L. J. 916;46 A. 
174; 25 Cr. L. J. 772; (1924) A. I. R. (A. 455 260 


Wlli—Married woman below 21 years of age— 
Gardian appointed—-Will, capacity to make. 


See Succession Act, 8. 3 1008 
WORDS & PHRASES :-- 
Arms, definition of. Sce Agus Act,s.4 943 


Cause of action, what is. See CAUSE oF ACTION 


776 
Formal defect, meaning of. See Civi, Pro- 
cedure Cone, O. KAJU, n. 1 e 465 


Immemorial, meaning of. See Custos (1033 
Imporfect, meaning of, See ORIMINAL Proce: 
DURE CODE, Se 22 986 


116 
Words, & Phrases-—contd. " 


“Impleménts of husbandry. 4” See Civit Pro 
; CEDURE CODR, s. 
In view of, meaning of. See CRIMINAL Procs-"’ 
. DURE CoDE, 8. 59. .312 
Interest payable. "from date,” meaning of. 
Set BILL or EXORANGE.-. .. ha 
Laying down, law by which Jury. are "to be 
i gulded, meaning’ of, See CRIMINAL PROE- 
SDURE Copi; 8:207 > 953. 
«ofende and *Süch. offender, ” meaning of,” 
See. „PENAL Copy, 8. , 397. 800, 


"Other offénce, meaning ‘of. ‘See PENAL Cope; ` 


SN: 920. 


. Passenger,’ meaning "of. See RAAYS Act; “5, = 
áo 788. 


. Police: 'téport ` in, & “190 O, meaning of. 


See 
. GRIMINAL PROCEDURE. Cops. s. 190 (b) 220. 


' Prescribed’ in section 4, Limitation Act, mean: . 


. Ling of, See. LIMITATION, Act, 6. 4. „~ 484 
Public fünetloris, "hat are. 
$:188 - 


a mir E it 
.- Words & Phrases oid s E 


'60 (6) ‘679 


See PENAL Cops; . 
209° 


Li é 
Public’ place, x meaning “of, see Punic Gami 


ING, Act,:s. 13, 897. 
Residence, meaning of. EUM Divorce Aor, 8.2, 
686 


Street, “definition : of; See BOMBAY. |y 


MUNICIPAL Act, “8,3 (12) . : .638. 
‘Sufficient reason, what amounts to. Bia Civin 
ProcepurE Cops, O. XLJII, r. 1 | .738 


SANG PON meaning : of, See ‘Larrers Parent 


(Gab); OB. 26 wAMy er id. n at 353 
; To- enforce any. right, meaning "of. See PENAL 
; CODE, s. 141 (4 deus. wig faces : 167 
To enforce. right, metning of. See " PENAN, 


E "t Mra 


Cong, s. 100- “113° 
Total’ oom; what is. See’ INcoE Tax ACT, 
^ 2 -489 


Manasa, megung of. See PENAL Cops, 8. 297: 
“Try: n: S. 467, meaning of. See: Oran Pros 
CEDURE CODE, s. 487 201 


a. 


